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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 



Hou. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. t. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, IVIe. 

Hon. FRANCIS C. LOWBLL, Circuit Judge^ Boston, Mass. 

Hon. WILLIAM SCHOFIELD, Circuit Juflge^ Malden, Mass. 

Hon. CLARBNCE HALE, District Judgo, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Ljttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HrGHES, Circuit Justice Washington, D. C. 

Hon. B, HENRY LACOMBE, Circuit Judge New Yorit, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge Utlca, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. MARTIN A. KNAPP, Circuit Judge' Washington, D. C. 

Hon. JAMES P. PLATT, District Judge, Connectlcut Hartford, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VBEDER, District Judge, E. . D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. IIOUGII, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y, 

Hon. JOHN R. HAZEL, District Judge, W. D. New York BuHalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattlehoro, Vt. 



THIRD CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. ROBERT WODROW ARCHBALD, Clrcuif Judge* Washington, D. C. 

1 Died March 6, 1911. 

' Appointed June 6, 1911, to succeed Francis C. Lowell. 

= Appointed December 20, 1910. Designated to serve flve years In Commerce Court. 

* Appointed January 31, 1911. Designated to serve four years in Commerce Court, 

186 F. (iii) 
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Hon. EDWARD G. BRADPORD, District Judge, Deiaware 'Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS. District Judge, New Jersey Elizabetli. N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadeipliia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadeipliia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES F. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. NATHAN GOPF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge ' Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, E. and W. D. So. Car.". .Charleston, S. C. 
Hon. HENRY A. MIDDLBTON SMITH, Di.strict Judge, E. and W. D. S. C." Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., Di.strict Judge, E. D. \irginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. M'est Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge. N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Plorlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Jud.ge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon. Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosclusko, Misa. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, ïex. 



SIXTH CIRCUIT 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SBVERENS, Circuit Judge' Kalamazoo, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge' Kalamazoo, Mlch. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Eapids, Mich. 

• Résignation accepted May IS, 1911, effective on appointaient and qualification of his 

successor. 
' Appointed June 7, 1911, to succeed Vv'illiam H. Brawley. 
' Resigned to take effect October 3, 1911. 

• Appointed Circuit Judge to take effect October 3, 1911, in place ot Henry F. Severena, 

Circuit Judge. 
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Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MaysYille, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentuclcy Louisvilie, Ky. 

Hon HENRY H. SWAN, District Judge, E. D. Mictiigan» Détroit Mich. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. Michigan^» Détroit Mich. 

Hon. ARTHUR C. DBNISON, District Judge, W. D. Micliigan' Grand Rapids, Micb. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan".. Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Oliio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWA'rd c. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Cohimbus, Ohio. 

Hon. EDWARD T, SANFORD, District Judge, E. and M. D. Tennessee Knoxville, Tenu. 

Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSnuP, Circuit Judge Chicago, III. 

Hon. FRANCIS E. B.*.KBR, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

Hon. JULIAN W. MACK, Circuit Judge" Washington, D. C. 

Hon. KF.NESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wlsconsin Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madisou, Wls. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge" Washington, D. C. 

Hon. JACOB TRIBBBR, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas" Ft. Smith, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas'^ Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota ...Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, .Minn. 

Hon, DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 



• Appolnted Circuit Judge to take ellect October 3, 1911, in place of Henry F. Severens, 

Circuit Judge. 
' Resigned to take eftect July 1, 1911. 

^^ Appointment effective July 1, 1911, in place of Henry H. Swan, District Judge. 
^^ Appointment effective October 3, 1911, in place of Arthur C. Denison, District Judge. 
^^ Appointed January 31, 1911. Designated to serve one year In Commerce Court. 
" Appointed January 31, 1911. Designated to serve two years in Commerce Court. 
l'Dled April 16, 19II. 
" Appointed July 6, 1911, to succeed John H. Rogers. 
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Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, OkI. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Gutlirle, Ckl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota" Aberdseu, S. D, 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Fraiicisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge'' Washington. D. C. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, Di.strict Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S, FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise. Idaho. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Califoruia San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DOKWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana Heleua, Mont. 



"Appointed June 7, 1911, to succeed John B. Carland. 

" Appointed January 31, 1911. Designated to serve three years in Commerce Court. 
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FOERSTNER v. CITIZENS' SAVTNGS & TRT^ST CO. 

(Circuit Court of Appeals, Sixtli (Circuit. April 25, 1011.) 

No. 2,078. 

1. BAXKKUPTCY (§ 184*) — USFILED ClIATTEL MORTGAGK OK COr;DITIO:JAL SAIE 

— TiTLE. 

Rev. St. Olilo, § 4150, provides tbat a chattel mortgage, not accoiupa- 
nled by immédiate delivery and t'ollowed by actual and contimied change 
of possession of the fhinss mortsaged, sliall be absplutely void as against 
creditors of the mortsagor, subséquent purchasers, and mortgagees in 
good faith, unless the mortgage or a true copy thereof be forthwltb depos- 
ited for flling. HeUl, that under sucli section, as construed by the Su- 
prême Court of Ohio, as between the chattel mortgagee and mortgagor 
of an unflled mortgage and the vendor and vendee of an unflled condl- 
tional sale contract. the mortgagee and vcndor respectively bold the légal 
tltle, whleh Is good as against ail creditors who bave not, before bank- 
ruptcy proceedlngs Intervened, acquired a lien by légal proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 184.*] 

2. Bankruptcy (^ 184*) — Moetgages— Execution— iKVALiniTY — State Stat- 

uTEs— Construction. 

Rev. St. Obio, S 410G, déclares that a mortgage of any estate or interest 
in real property sball be signed by the mortgagor and acknowledged in 
the présence of two vvitnesses, who shall attest the signing and subscribe 
thelr naines to the attestation, Section 4183 provides that ail mortgages 
so executed shall be recorded, aud shall take effect from delivery to the 
recorder of the proper county. Ueld, that where a real estate mortgage 
executed by the bankrupt, thougb filed for record, was not vvitnessed, it 
created no lien on the bankrupt's tltle, but only conferred on the mort- 
gagee an equity to maintaiu a suit for reformation, on the theory that it 
amounted to a contract to give a lien, and, no such suit having beeu 
Instituted before Ijankruptcy, the property passed to the bankrupt's trus- 
tée, under Bankr. Act .Tuly 1, 1898, c. 541. S 70a (5), ?.0 Stat. 5C5 (U. 
S. Comp. St. 1901, p. ?>451), provlding that the trustée shall be vested witb 
the bankrupt's title to ail property whicli uiight hâve been levied upon 
and sold under .iudicial process against him, freed from any claim or 
lien of the uiortgagee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
186 F.— 1 
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Appeal from, and Pétition to Review, an Order of tlie District Court 
of the United States for the Northern District of Ohio, in Bankruptcy. 

Pétition by the Citizens' Savings & Trust Company for satisfaction 
of its alleged mortgage on certain property belonging to the Colonial 
Paint Company, a bankrupt, sold by the bankrupt's receiver, to which 
claim C. C. Foerstner, trustée in bankruptcy, filed objections. From 
an order allowing the daim, the trustée appealed, and filed pétition 
for review. Reversed. 

A. A. & A. H. Bemis, Thompson & Hine, and Walter De Camp, for 
appellant. 

Hills & Van Derveer, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

SEVERENS, Circuit Judge. This case îs brought hère by way of 
an appeal and a pétition for review. It is founded upon a proceed- 
ing in the bankruptcy court in the matter of the Colonial Paint Com- 
pany, a bankrupt. The question involved relates to the validity of 
an unrecorded real estate mortgage under the laws of Ohio. On 
April 24, 1904, the Colonial Paint Company executed a mortgage to 
the Dime Savings & Banking Company of certain real estate then 
and afterwards occupied by the Colonial Paint Company. There 
were no witnesses to the mortgage, and it was, as is alleged by the 
trustée of the bankrupt, defective on that account, and did not con- 
vey the title, and was not entitled to record. It was, however, deliv- 
ered to the recorder of Cuyahoga county, where the premises are sit- 
uated, on the 28th day of June, following. The mortgagee never ac- 
quired possession of the property. Some four years after this, the 
Dime Savings & Banking Company, having become insolvent, made 
an arrangement for liquidation of its assets with the Citizens' Savings 
& Trust Company, who is the appellee hère, and transferred the 
above-mentioned mortgage and its other assets to that company. But 
prior to this assignment, and on May 20, 1908, an involuntary bank- 
ruptcy proceeding was commenced against the Colonial Paint Compa- 
ny by its creditors, and upon the consent of the company a receiver 
was appointed on the day of filing the pétition, who immediately took 
possession of the assets of the company, including this mortgaged 
real estate. In June following the receiver filed an application in the 
bankruptcy court for an order to sell the real estate at private sale, 
and such an order was made and entered on June 29, 1908. The re- 
ceiver sold the property and reported the sale to the court. Where- 
upon the Citizens' Savings & Trust Company filed its pétition, claim- 
ing a lien upon the real estate and the proceeds of the sale thereof, 
and claiming that it should be first satisfied in the disbursement of 
the proceeds. It was decreed that the petitioner was entitled to the 
lien claimed, and it was ordered that it hâve priority in the pro- 
ceeds of the real estate to the extent of $15,097.50, and the sale 
made by the receiver was confirmed. A few days after the entry 
of this decree and order, the Colonial Paint Company was adjudged 
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bankrupt. A trustée was elected and qualified, and was ordered to 
exécute a proper deed to the purchaser under the sale, and to pay to 
the Citizens' Savings & Trust Company the amount which had there- 
tofore been found due to it. 

[1] The fundamental question hère presented is whether a mort- 
gage not witnessed créâtes a valid Hen upon real estate under the 
laws of Ohio. From the record we gather that the allowance of the 
lien was made upon the view that the question at issue was foreclosed 
by the décision of the Suprême Court in the case of York Mfg. v. 
Cassell; 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, and if that dé- 
cision is applicable the action of the court was unquestionably right. 
A number of décisions of the Suprême Court of Ohio are cited by 
the appellant which might tend to show that the Suprême Court mis- 
took the law of the state in that case; but we think that neither the 
court below, nor this court, is at liberty to entertain that question, and 
we think that décision settled the law to be that, under its statutes 
concerning the validity and efïect of unfiled chattel mortgages and 
unfiled conditional sales of personal property, such unfiled instruments 
as between the owner of the property or the vendee by the condition- 
al sale, and the mortgagee or vendor in the conditional sale, holds the 
légal title, and that such title is good as against ail creditors who hâve 
not, before bankruptcy proceedings intervened, acquired a lien by lé- 
gal proceedings. 

[2] But this is a case of a real estate mortgage, while the case of 
York Mfg. Co. v. Cassell involved the validity of liens upon Person- 
al property, and there is an important différence in the provisions of 
the statutes relating to mortgages of real estate and those relating to 
mortgages of personal property. Under those statutes a chattel mort- 
gage conveys the title to the mortgagee. In the case of a condition- 
al sale, the vendor bas also the légal title. When the bankruptcy of 
the mortgagor, or of the vendee of the conditional sale, takes place, 
the trustée takes the property subject to the mortgage, or, if there 
has been a conditional sale, subject to the right of the vendor to re- 
claim it, if the condition be unperformed. This was the situation 
which existed in the case of York Mfg. Co. v. Cassell. This confess- 
edly would be the situation in such cases, when not affected by the pro- 
visions of the bankrupt act. But the further question arose concern- 
ing the status of gênerai creditors of the mortgagor; that is to say, 
those who, though they had a right to acquire a lien, had not in fact 
obtained any before the property came into the hands of the trustée in 
bankruptcy. And the court employed the oft-repeated language that 
the trustée stands in the shoes of the bankrupt, and acquired the prop- 
erty in the same plight that the bankrupt held it at the time of bank- 
ruptcy. The court did not in terms refer to those provisions of the 
bankruptcy act which create other rights and duties than those which 
had belonged to the bankrupt. It must be presumed, nevertheless, that 
the court did not overlook those provisions ; for we find that in a sub- 
séquent case (Security Warehousing Co. v. Hand, 206 U. S. 424, 425, 
27 Sup. Ct. 720, 51 L. Ed. 1117), Mr. Justice Peckham, who wrote 
the opinion in the York Mfg. Co. Case, goes into an explanation, which 
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imports that the court had not in "the former case failed to regard 
those exceptions to the gênerai rule just mentioned. 

For the piirpose of comparison we cjuote hère section 4150 of the 
Statutes of Ohio relating to the filing of chattel mortgages. It reads 
as follows: 

"A moi'tgage, or c'onveyance, intended to operate as a niortsatte of soods 
and chatteis, vvhlch is not accomiianied by an liuuiediate delivery and fol- 
lowed by an actual and contlnued change of possession of tlie tliiugs niort- 
gaged shall be absolutely void fis against the creditoi-s of the niortgagor, sub- 
séquent purchasers and mortgagees in good faith. unless the inortgage, or a 
true copy thereof, be forthwith deposited as direction in the next section." 

It will be seen upon the reading of this section that it concerns 
the means for giving notice to creditors, purchasers, and mortgagees 
of the existence of the mortgage. It has no effect upon tlie rights of 
the original parties to it. 

On the other hand, it will be convenient hère to note the statutes 
of the same state concerning mortgages of real estate and the record- 
ing thereof. Section 4106 of the Revised Statutes provides that: 

"A deed, mortgage. or lease Of any estate or iiiterest in real property, shall 
be signed by the grantor, mortgagor, or lessor. aud such signing shall be ac- 
knowledged by the grantor, uiortgagor or lessor in the présence ot two wit- 
nesses, who shall attest the signing and subscribe their nanies to the attesta- 
tion." 

And section 4133 reads as follows: 

"Ail mortgages, executed agreeably to the provisions of this chapter, shall 
be recorded in the office of the recorder of the county in which the niortgaged 
premises are sltnated, and shall take efCect froni the lime the same are dellv- 
ered to the recorder of the proper county for record and if two or more mort- 
gages are presented for record on the same day. tliey shall take efl'ect from 
the order of présentation, for record, the flrst presented shall be first recorded 
and the flrst recorded shall hâve préférence." 

Upon the construction given by the Suprême Court of the state to 
thèse provisions, it appears that they are treated as régulations touch- 
ing the exécution of the instrument, and indicate requirements which 
are necessary to its validity, and not, as in the case of chattel mort- 
gages, régulations which are made for the purpose of giving notice 
of the existence of valid instruments. It is held by that court that 
an instrument not executed in the manner and form required by the 
statute does not pass the légal title and is absolutely void as to ail per- 
sons, except only the mortgagee. And as to him it does not pass the 
title and créâtes no lien. Its only conséquence is to put hiui in a po- 
sition of one having a promise or agreement to give a mortgage which 
will create a lien. This is contirmed by the décisions of that court, 
holding that a person wdio, having full notice of the existence of such 
a defective instrument, buys, or takes a lien upon, the real estate cov- 
ered by it, acquires a valid title, according to the import of his deed. 
Fosdick V. Barr, 3 Ohio St. 471 ; Langmede v. Weaver, 65 Ohio St. 35, 
60 N. E. 992. 

This necessarily imports that it is property vidiich the mortgagor 
could hâve transferred. In equity the court recognizes, as we hâve 
said, an équitable right to a mortgage, but in order to make this right 
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effectuai the holder of the instrument must institute a suit for a "ref- 
ormation," as it is termed; that is, for an order or decree directing a 
corapletion of the instrument in such a form as to make it valid 
whicli means, providing for its acknowledgment, if it bas not been 
acknowledged, and for its attestation in the présence of two witnesses 
and for tlie subscribing their names to the attestation, if thèse things 
hâve been omitted. Straman v. Rechtine. 58 Ohio St. 443, 31 X. E. 
44. It follows, from this, that where the property passes into the 
hands of a trustée in bankruptcy before any proceedings are taken to 
reform the instrument, the trustée takes it in the plight in wliich it 
then stood ; tliat is to say. the title is stiU in the bankrupt though there 
is an outstanding eciuity in the mortgagee of which he bas never tak- 
en the advantage. So it is held by tlae Suprême Court that, wliere the 
property is assigned for the hcnefit of creditors, the title which tlie 
assignée gets is superior to that of the mortgagee under the détective 
title, and his title is unaffected by any such outstanding e(|uity, even 
though he had full notice of the détective mortgage. Betz v. Snvder, 
48 Ohio St. 492, 28 K. E. 234, 1.3 L. R. A. 235. 

And in Cheney v. Maumee Cycle Co., 64 Ohio St. 205, 60 N. E. 
207, it was held that : 

"A mortpise <)t reul propert.v, which has not heeu delivered to the recorder 
of the proper, count.v for record before the .■ippointiueiit of a reeeiver for the 
property of the mortsasor, is not a valid lien upon the property as asainst 
tlie reeeiver; and the reeeiver, for and In the iiiterest of général creditors. is 
entltled to the proceeds of sale of such mortgaged preniises iu préférence to 
the mortgagee." 

Thèse rules of property in Ohio should guide the fédéral courts. 
It would be an incongruous condition that property, which would 
pass to a reeeiver in a state court for the benefit of creditors, should 
not also pass to the reeeiver or trustée in a bankruptcy court for the 
benefit of creditors. We bave confined our références mainly to the 
more récent décisions of the Suprême Court of Ohio, for the reason 
that the earlier cases are reviewed in the later décisions. 

In Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690. 
48 E- Ed. 986, there was a conditional sale of machinery which had 
been put up in the bankrupt's works. The contract for the conditional 
sale had not been filed as required by the New York statute. The 
purchg^se price had not been paid. Bankruptcy having supervened, 
the vendor claimed the goods, and for an order giving him posses- 
sion of the same. The District Court and the Court of Appeals held 
that he was entltled to the goods and ordered the trustée to surrender 
them. The trustée thereupon ai)pealed to the Suprême Court. In 
dealing with the merits, the Chief Justice said : 

"This sale was a conditional sale, and the title did not ]iass to tlie \endeo 
becanse the condition was Jiot fultilled (Kallard v. Kni'gett, 40 X. Y. 314; Colc 
V. Mann, 02 X. Y. ti. unless the sratutes of New York otherwise ]>rovided." 

He then refers to the applicable statute, which declared that such 
conditional sales should, unless filed as required by the act, "be void 
against subséquent purchasers, pledgees or mortgagees in good faith." 
It will be noticed that the statute did not déclare such unfiled con- 
tract void as to creditors. And the Chief Justice goes on to say: 
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"But If the trustée was not a subséquent purchaser, pledgee, or mortgagee 
în good faith, the omission to file the eontract of sale was Immaterlal." 

Then section 70a (5) is referred to which déclares that the trus- 
tée shall be vested with the title of the bankrupt to ail property 
"which might hâve been levied upon and sold under judicial process 
against him," and points out that the property could not hâve been 
sold on process against him, because creditors were not protected by 
the statute, which only declared the otherwise valid title of the ven- 
dor void as to purchasers, pledgees, and mortgagees. The déclara- 
tion of the Circuit Court of Appeals for the Second Circuit, that if 
the lien claimed "is one which has been obtained in contravention 
of some provision of the act which is fraudulent as to creditors, or 
invalid as to creditors for want of record, it is invalid as to the trus- 
tée" is approved. The Chief Justice says that this holding of the 
court that the fact that creditors were not included in the protection 
accorded to other persons named by the New York statute prevented 
the trustée from claiming in their behalf the benefit thereof, and said 
that this conclusion "is not shaken by a différent resuit in cases aris- 
ing in states by whose laws conditional sales are void as against cred- 
itors." The opinion of the court is summed up as follows : 

"In our opinion, thèse machines were not, prier to the filing of the pétition, 
property which under the law of New York might hâve been levied upon and 
sold under judicial process against the bankrupt ; nor could she hâve trans- 
ferred it within the Intent and nieanlng of section 70a. See Low v. Welch, 
139 Mass. 33 [29 N. E. 216]. The company's title was good as against the 
trustée, who could not daim as a subséquent purchaser In good faith." 

This discussion of the effect of section 70a (.S) and the statement of 
the conclusions reached show by inévitable implication that such unfiled 
instruments, in states where they are declared void as against creditors 
for want of filing, do not prevent creditors from levying judicial pro- 
cess upon the property therein described, and consequently that the 
property passes to the trustée under the opération of 70a (S) of the 
bankrupt act. In York Mfg. Co. v. Cassell the bankrupt never had 
the légal title, and the creditors had done nothing toward subjecting 
it to their claims. It is upon thèse grounds that that décision rests. 
It is not applicable to a case where the bankrupt has held the légal 
title, and the question is whether he had transferred it by an instru- 
ment sufficient for the purpose of transferring title. 

Our conclusion must be that the appellee's mortgage should not be 
enforced against the trustée, and that the order of the court below to 
the contrary should be reversed. 

It is so ordered. 
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HAMILTON V. LOEB. 
(Circuit Court of Appeals, Third Circuit. April 12, 1911.) 

No. 16 (1,457). 

1. APPEAL and EBKOB (§ 1011*) — REVIEW — FINDINGS — CONCLUSIVKNESfl. 

Flndings of fact by a trial court on disputed points are conclusive on 
appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989; Dec. Dig § 1011.*] 

2. CORPOBATIONS (§ 244*)— StOCKUOLDEBS PERSONAL LiABILITT. 

Under Rev. Laws Minn. 1905, §§ 2863, 2S04, regulating stock trans- 
fers, a transférée, who never vvas a registered stockholder, who never 
held himself ont as a stockholder, wlio lias not interfered with hls trans^ 
ferrors' liability, the registered owners,' nor exereised a stockholder's 
privilèges, nor participated in tlie corixirate management, is not liable 
under Const. Minn. art. 10, § 3, niaking stockholders in certain corpora- 
tions Uable for corporate debts to tbe amount of their stock. 

[Ed. Note. — For otber cases, see Corporations, Cent Dig. §§ 960-977 ; 
Dec. Dig. § 244.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Charles E. Hamilton, receiver of the Evans-Johnson- 
Sloane Company, against Ferdinand L- Loeb. From a judgment (179 
Fed. 728) for défendant, plaintifif brings error. Affirmed. 

James E. Trask, E. H. Morphy, and George W. Carr, for plaintiff 
in error. 

John G. Johnson and Abraham Israël, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. This action was brought in the court below 
by plaintiff, as receiver of Evans-Johnson-Sloane Company, an in- 
solvent Minnesota corporation, in behalf of, and as the statutory rep- 
résentative of, its creditors, to recover the individual or constitutional 
liability of the défendant, as a stockholder of said corporation, upon 
an order or decree of assessment made by the state court, assessing 
the capital stock of the corporation to an amount equal to the par 
value thereof, viz., $100 a share. The action is in assumpsit, and 
défendant asserts as a défense, that he was never a registered stock- 
holder. 

Article 10, § 3, of the Constitution of Minnesota reads as follows : 

"Eaeh stockholder In any corporation (except those orgnniiied for the 
purpose of carrying on any kind of manufacturing or uiechanlcal business) 
shall be liable to the amount of the stock held or owned by hlm." 

Section 2863 of the Revised Laws of Minnesota reads as follows: 

"Transfer of Stock. — The dellvery, by the rightful owner, or by one by 
hlm Intrusted therewith. to a bona fide purcbaser or pledgee for value, of 
a certlflcate of stock duly transferred in writing by the holder personally, 
or accompanied by hls power of attomey authorlzing such transfer, shall 
be sufficlent to transfer tltle, but shall not affect the right of the corpora- 

•For other cases eee saœe topio & S numbiîB ia Pee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion to pay aiiy dividend tlieveon, or to treat the Iiolder of record as the 
owner in fact, until sueli transfor lias been recorded on its books, or a uew 
certiflcate Issued to the transférée, wlio, upon delivery of tlie former cer- 
tificate to tlie treasurer, shall be entltled to receive siich new one." 

Section 2864 of the said Révisée! Laws reads as follows : 

"Effect of Transfer — Stock Books. — The (ransfor of shares Is Jiot valld, 
except as between parties thereto, until it is refjularly entered on the books 
of the Company, so far as to show the names of the porson, by wliom and to 
whom trausferred, the iiumber or other desitçnatiou of the shares, and the 
date of the transfer ; but such transfer shall not lu any way exempt the 
person niaking such transfer from any liabilities of said corporation which 
were created prior to such transfer. The books of the company shall be so 
liept as to show inteilisibly the original stockholders, their respective in- 
terests, the amount which has been paid in ou their shares, and ail transfers 
thereof ; and such books, or a correct copy thereof, so far as the items nien- 
tioned in this section are concerned, shall be subject to the inspection of 
aoy person desiring the same." 

Article 5 of the by-Iaws of said corporation reads as follows: 

"Section 1. The stockholders of said company shall be entitled to certifi- 
cates of stock signed by the président and secretary, with the corporate 
seal afflxed thereto, and shall be numbered and registered as issued. 

"Sec. 2. Transfer of stock shall be made only on the books of the company, 
either in person or by attorney, and the possession of said stoclv shall not 
be regarded as évidence of ownersbip of the same uuless issued or duly 
transferred to the person holding the same." 

It appears from the évidence that the défendant, Loeb, on the 25th 
day of February, 1905, pnrchased from John F. Elwell 264 shares 
of stock of the Evans-Johnson-Sloane Company, and from William 
A. Alden 265 shares thereof, making in ail 529 shares, for which lie 
paid about 33 per cent, of their par value. The certificates for said 
shares were assigned and transferred in writing. and were delivered 
to the said défendant, it being stated on the face thereof, that the 
stock was transférable only on the books of the corporation. Such 
transfer on the said books was never made, and the shares remained 
standing in the names of Elwell and Alden. 

At the close of the testimony, motions were made for binding in- 
structions by counsel for plaintifif and défendant, respectively. The 
familiar rule that, when both sides ask for binding instructions, the 
détermination of the questions of fact is thereby submitted to the court, 
was called to the attention of counsel. Counsel on both sides agreed 
that this was so, and the jury were thereupon discharged. The court 
thereafter made its iîndings of fact, and of the law applicable there- 
to, in favor of the défendant, upon which judgment was entered in 
due course. 

[ 1 ] Thèse findings of fact are conclusive, and must be kept in mind 
in any discussion of the law applicable thereto. This is the more im- 
portant, as the plaintiff in error has at some length discussed the cir- 
cumstances surrounding the transfer of this stock, and in his state- 
ment of the questions involved, has embodied certain assumptions of 
fact which are the basis of much of his subséquent argument. This 
is especially notable as to the assumption that the défendant, at the 
time of the purchase of the stock and the indorsement to him of the 
certificates therefor, "for the purpose and with the effect of inducing 
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creditors to give the corporation crédit, represented that he Had ac- 
quired, or was acquiring, the stock," and that it was a matter of ar- 
rangement between him and his transf errors that he should hold the 
stock in their name. 
The findings of fact by the court below were as follows: 

"(1) That the défendant was not a registered stockholder. 

"(2) He did not hold himself out as such. 

"(3) He has in no way interfered with the llablllty of hls vendors, who 
were and are the registered owners of the stock. 

"(4) He did not exercise any of the privilèges of a stockholder, or take 
part as such in the management of the corporate afCairs." 

[2] Under thèse circumstances, the counsel for défendant in error 
has correctly stated the question involved to be: 

"Is a person, who is not and never was a registered stockholder, who 
never held himself out as a stockholder, who has in no way interfered with 
the liabllity of his vendors (which vendors were and are the registered own- 
ers of the stock), who did not exercise any of the privilèges of a stockholder, 
ôr take part as such In the management of the corporate aiïairs, exposed to 
the liabîlity declared by the Minnesota law?" 

The elaborate argument made for the plaintiff in error, for the 
most part ignores the provisions above quoted from the statutes of 
Minnesota. Unless the Législature of Minnesota has transcended its 
powers, in defining the word "stockholder," as used in section 3, art. 
10, of the Constitution of Minnesota, and in prescribing how a stock- 
holder may transfer his status as such to another, it would seem that 
we were compelled to agrée with the court below, that the défendant 
is not exposed to the liability of a stockholder, as declared by the 
Minnesota law in that behalf. No serious argument is made by the 
plaintifï in error, that the provisions of the Minnesota statutes, as 
above recited, are répugnant to the provision of the Constitution of 
Minnesota, which we hâve quoted. No décision of the Suprême Court 
of that State has been cited, declaring such repugnancy. Many, how- 
ever, hâve been referred to, in which the constitutionality of thèse 
provisions of the Minnesota Law must hâve been assumed, though 
the précise question now before us has never been decided by that 
court. 

The very exception in section 2864 of the Revised Statutes (supra), 
"except as between parties thereto," gives emphasis to the négation 
of validity to the transfer of shares in ail other respects. The ob- 
vions necessity for some définition by municipal law of the status of 
a stockholder, and of régulation as to the transfer from one to an- 
other of the same, seems to hâve controlled the législation of ail the 
States, and unless .such définition and régulation are such as to grossly 
violate the ordinary concept of the word "stockholder," that word, 
as used in the Constitution of Minnesota, must be taken to mean a 
stockholder as defined by the laws of that state. Corporations are 
artificial beings, created and regulated by the state, and the policy of 
the state in regard to their création and régulation may vary accord- 
ing to time and circumstance. It would seem, then, to be an inhérent 
necessity, that the state should specifically define the status of a stock- 
holder in the corporations that it créâtes. It might, in the exercise 
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of its plenary power in this regard, provide that the sHares of capital 
stock were non-transferable, and neither this nor any modification of 
so rigid a rule could be objected to, as répugnant to the constitutional 
provision referred to, in regard to double liability of a stockholder- 
We must infer, therefore, that it was entirely within the compétence 
of the Législature of Minnesota to déclare any transfer of stocks (ex- 
cept as between the parties thereto), not regularly on the books of the 
corporation, to be invalid. This being so, how could the défendant 
in error be a stockholder, within the meaning of the constitutional 
provision in question? It can only be claimed that he became so by 
the assignment or transfer of the certificates of stock held by certain 
registered stockholders, but the law déclares that such transfer, not 
being registered, was invalid. The status of a stockholder having not 
been successfully transferred, the transferrors still retain that status, 
and whatever may hâve been the rights between the parties to the 
transaction to claim compensation, the one from the other, the status 
of a stockholder, as declared by the law, cannot be affected thereby. 

We must therefore conclude that the transfer in this case of the cer- 
tificates of stock from the transferrors to the défendant, in the manner 
set forth, did not confer upon the défendant the status of stockholder 
in the corporation in question, and that therefore he is not a stock- 
holder, within the purview of section 3, article 10, of the Constitution 
of Minnesota. The plaintifî in error, however, insists, among other 
things, that there are certain extraneous circumstances attending the 
transfer of the stock, which equitably estop the défendant from ciaim- 
ing non-liability as a stockholder. 

Counsel for plaintiff in error has assumed in his argument, as 
we hâve pointed out, that there was something in the nature of an ar- 
rangement between the défendant and transferrors of the stock, by 
which the former allowed the stock to remain in the name of his trans- 
ferrors, and that they consented to hold the registered ownership as 
agents or trustées for défendant. There is nothing in the record upon 
which to found this assumption, and it is, moreover, inconsistent with 
the findings of fact by the court, as above recited. There is nothing 
in the case, except the mère assignment of the shares of stock by in- 
dorsement on the back of the certificates 'thereof, and this attempted 
transfer is declared by the statute of Minnesota to be invalid, except 
as between the immédiate parties thereto. Nor is there any founda- 
tion in the findings of fact by the court below, for the assumption 
by the plaintiff in error, that the défendant in error, when he purchased 
the stock, or at any time thereafter, had for the purpose and with the 
efïect of inducing creditors to give the corporation crédit, represented 
that he had acquired, or was acquiring, the stock. The findings of 
fact directly contradict this assumption. 

Counsel for the plaintiff in error strenuously contends that it is a 
rule of law, made necessary for the protection of creditors, and to 
prevent fraud on the légal provision for double liability of stockhold- 
ers, that what he calls the real stockholder is in ail cases Hable to cred- 
itors, even though the stock may never hâve stood in his name on the 
books of the company. But the real stockholder, as we hâve pointed 
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out, îs the one who is recognized as such by the statute. By its ex- 
press provision, the unregistered transférée of stock does not become 
a stockholder of the corporation. He has certain rights as against the 
transferror, and he also has the right to demand of the corporation 
to register him as a stockholder, but until he is accepted as such by the 
corporation, he is not a stockholder, within the meaning of the law. 

Thèse provisions of law in regard to registration hâve been found 
necessary for the protection of creditors and the prévention of fraud 
by secret transfers and other devices, in contradiction of the record 
évidence on the books of the corporation. The policy of such provi- 
sions of law as hâve been above recited from the Revised Statutes 
of Minnesota, is too obvious to require explanation. It is the same 
as that of the laws reciuiring mortgages, bills of sale, mechanics' liens, 
etc., to be recorded or registered. By the laws of Minnesota, as well 
as in other states, corporations created by the state are required to 
provide for registering ail transfers of the stock of such corporations 
for the protection, not only of the corporation, but also of the public. 
Creditors and others interested in the ascertainment of who are stock- 
holders, are protected by the law which déclares invalid ail transfers 
not registered on the books of the company, as they cannot be de- 
frauded by secret or unregistered transfers. Those upon whom the 
double liability to creditors is imposed are those who at any moment 
of time, when such liability is sought to be enforced, appear as the 
registered stockholders of the corporation. In the absence of any dé- 
cisions by the Suprême Court of Minnesota, those of the fédéral 
Courts in relation to double liability under the national banking law, 
are in point. 

In 1899, the United States Circuit Court of Appeals for the Second 
Circuit, in Robinson v. Southern National Bank, 94 Fed. 964, 36 C 
C. A. 584, had before it a case where the défendant bank became 
pledgee of certain shares of stock, under contracts by which they were 
authorized, in case of non-payment of the loan, to sell the shares with- 
out notice, at public or private sale, and apply the proceeds to the pay- 
ment thereof. The pledgee had sold the stock to itself, exercising 
such right of sale for the benefit of the pledgor under the fiduciary 
obligation of the pledge agreement. The pledgees were held not to be 
liable as stockholders under the double liability provision of the na- 
tional banking act, for, although they became the purchasers of the 
stock, they did not become its registered holders, the registration re- 
maining in the name of a third person selected at the time of the 
pledge by the pledgee, for the purpose of its own security. 

As we agrée with the counsel for défendant in error, that this case 
deals with the précise question we hâve before us, we quote from it 
at large, as f oUows : 

"The certiflcates for the stock remained in the possession of the défendant 
from the time of the purchase until after the making of the assessment by 
the Comptroller of the Currency, but the stock was uever transferred to the 
défendant upon the books of the bank. The faets certainly would hâve jus- 
tified a flnding by the jury that the relation of pledgor and pledgee had 
been terminated by the défendant, and the défendant had become the pur- 
chaser of the stock with the intention of becoming the exclusive owner, 
and was in thls sensé its owner, when the bank failed. The only ground 
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upon which it could be ruled that tlie plaintifl: was not eiititled to recover 
was that, as tlie stock had iiever been trans-ferred to the défendant upon 
the bocks of tlie bank, and reniaiued in the name of the original owner, 
tlie défendant was not a shareholder, within the meaning of section 5151 
lu. S. Conip. St. 1001, p. 3465]. By section 5139 of the Revised Statutes 
[page 3461]. the capital stocks of national banks is niade 'transférable on 
the books of the association, in such manner as may be prescribed by the 
by-laws or articles of association.' 

"It Is the generally accepted doctrine of the courts that, notwithstauding 
a provision of this kind in tbe orgauic law of a coriwration, the légal title 
to its shares of stock i>asses, as between vendor and vendee, upon a trans- 
fer of the certiflcates, accompanied by a power of attorney for their trans- 
fer upon the books, without an actual transfer upon the books. Until reg- 
Istration, bowever, the purchaser does not ac(iuire tlie privilèges of a stock- 
holder of the corporation. He can compel the corporation to recognize him as 
a stockholder ; but, until be has been registered as such, he bas no right to 
vote, and divldends are payable to the stockholder of record. Is such a 
purchaser a shareholder, within the meaning of section 5151 of the Revised 
Statutes, whleh déclares 'Shareholders of every national banking associa- 
tion' shall be individually responsible to the extent of the amount of their 
stock for the debts of their association? It is somewhat remarkable that 
in ail the lltigations which hâve been presented to the Suprême Court in- 
volving the liability of shareholders of national banks uiwn assessments 
niade by the Comptroller of the Currency, the question which is thus pre- 
sented has never been distinctly decided. 

"An examinatiou of the cases cited by the Suprême Court fails to disclose 
one in which the owner of the shares has been held llable, under the sec- 
tion, who has never been the owner uixrn the books of the bank ; and the 
cases in which the 'real ownet' has been llable were those in which, belng the 
registered owner, he had transferred his shares to another for the purpose 
of escaplng the liability of a stockholder, or caused them to be registered In 
the name of an irresponsible transférée. Such was the case in Bank v. 
Case, 99 U. S. 628 125 L. EkJ. 448], where the registered owner caused the 
stock to be transferred to one of its clerks, who acquired no bénéficiai in- 
terest in it, and upon the understanding that he would transfer It at request. 
In Rowden v. .Tohnson, 107 U. S. 251, 2 Sup. Ct. 246 [27 h. Ed. 386], the 
registered shareholder, in appréhension of the bank failure, had transferred 
his stock to an irresponsible person. It is well sertled that one to whom 
stock has been pledged as collatéral security, and who has caused it to be 
registered upon the books of the bank in his name as owner, is llable as a 
shareholder for the benefit of creditors, as though he were the real owner. 
The courts bave placed his liability upon three grounds: That he is es- 
topped from denying his liability, l)eeause he has voluntarily beld hlmself 
out to the public as the owner of the stock ; that, by taking the légal title, 
he has released the former owner f roni liability ; and that, after having 
taken the apparent ownership, and become entitled to the privilèges of a 
stockholder, it would be unreasonable to release him from the respousibili- 
ties of a shareholder. Noue of thèse reasous applies in the case of one who, 
like the défendant, has never been a stockholder npon the books of the bank, 
bas never held hlmself out as such a stockholder, has not defeated the lia- 
bility as a stockholder of the pledgor, and has not enjoyed tbe privilèges of 
a stockholder. 

"Our conclusion is that the défendant, never having been a registered 
shareholder of the bank, is not llable to the assessment. The judgment is 
accordiugly afiirmed." 

Tlie cases referred to in the foregoing opinion, in which so-called 
"dummy" stocliholders, though registered, hâve been held not to be 
bona fide stoclcholders, the real owners, for whom the stock is held in 
trust, continuing liable under the statute, are not inconsistent therewith 
or with the principles which we think applicable to the présent case. 
Such transfers, though registered, were in fraud of the act. They 
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were nuUities, and tlie transferrors did not thereby divest themselves 
of their registered ownership, or escape the légal liability attaching to 
such ownership. 

It is not necessary to consider at length the multitude of cases cited 
by counsel on both sides, which illustrate the varions aspects under 
which the requirement of registry of a transfer on the books of the 
corporation, whether by statute or by the by-laws of the Company, may 
be viewed. It is sufficient to say that reason and the great weight of 
authority support the proposition that, until a transfer has been re- 
corded on the transfer books of the corporation, the transférée not 
being recognized as a stockholder, is not chargeable either with cor- 
porate debts or unpaid balances of the subscription. He is bound to 
protect and indemnify the transferror, but he is not liable to the cor- 
poration or corporate creditors, or other stockholders. Cook on Corp. 
§ 258. 

As the défendant was not a registered stockholder, and had done 
nothing whereby he had become estopped frora denying that he was 
a stockholder, and as there are no countervailing equities to be con- 
sidered, we must conclude that he is not exposed to the liability de- 
clared by the Constitution of Minnesota. 

The judgment of the court below is affirmed. 



BALTIMORE & O. R. CO. v. O'NBILL. 

(Circuit Court of Appeals, Sixth Circuit. April 19, 1911.)' 

No. 2,099. 

1. Railboads (I 348*) — Injuet to Pedesteian at Ceossing— Négligence- 

Evidence— Sufficienct. 

Evidence held sufBctent to show that the headlight was not burning on 
a locomotive which struck a pedestrian at a street crossing, though the 
train crew testifled it was burning. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. § 348.*] 

2. Evidence (§ .594*)— Weight. 

Testimony contrary to reason, or opposed to natural and physlcal laws, 
cannot support a verdict. 

[Ea. Note. — For other cases, see Evidence, Cent. Dig. § 2431 ; Dec. Dig. 
I 594.*] 

3. Railkoads (§ 350*) — Injuet to Pedesteian at Ceossing— Contributoet 

Négligence— JUBY Question. 

Whether a pedestrian struck at a street crossing by a train at night 
was guilty of contributory négligence held, under the évidence, a jury 
question. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 350.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action by James O'Neill, by his next friend, Daniel O'Neill, against 
the Baltimore & Ohio Railroad Company. Judgment for plaintiiï, 
and défendant brings error. Affirmed. 

«For otber cases see «ame topic & % mumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Kline, Toiles & Morley and A. E. Clevenger, for plaintiff in error. 
D. F. Anderson, for défendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (hereinafter 
called the "plaintiff") was struck and injured by a freight engine while 
walking across def endant's railroad track at the Clay street crossing 
in Niles, Ohio. Several grounds of négligence vvere charged, the most 
prominent being the alleged lack of headlight upon the engine, the 
failure to give warning of the train's approach by bell or whistle, and 
the fact that the electric gong at the Clay street crossing was out of 
commission. The accident happened at about 9 :30 o'clock in the eve- 
ning. There was évidence that the night was dark and cloudy, the 
electric lamp at the Clay street crossing was not burning, and the 
electric gong at that crossing was out of commission. The engine in 
question was the foremost of two engines hauling a long freight train. 

The plaintiff testified that about six feet before reaching the cross- 
ing he stopped, looked and listened, saw and heard no train, passed 
on, and just as he was stepping over the further rail was struck by 
the engine. There was testimony that the engines were "drifting" 
(the steam being shut off), and were nioving at a rate variously esti- 
mated at from 5 to 15 or 20 miles an hour; the évidence preponderat- 
ing in favor of the lower speed. There was also direct testimony 
that there was no headlight on the engine, and that no whistle or bell 
was sounded as the crossing was approached. There was a straight, 
clear track for about 1,300' feet east of Clay street. 

At the close of the testimony the défendant moved for direction 
of verdict in its favor, on the ground that the évidence showed con- 
clusively, as a matter of law, that the plaintiff was contributorily nég- 
ligent. The court, in an unexceptionable charge, submitted the case 
to the jury, and instructed them that if the headlight was burning on 
the engine plaintiff' was négligent, and could not recover. The déniai 
of the motion for directed verdict is the only ground urged for re- 
versai. 

It is contended : First, that there was not sufficient évidence to 
create a conflict upon the issue that the headlight was not burning; 
and, second, that even if the headlight were not burning, the physical 
and conceded facts conclusively show that the plaintiff was contribu- 
torily négligent. We will consider thèse two propositions in the or- 
der stated. 

[1] The entire crew of the freight train testified that the headlight 
was burning, and défendant contends that the testimony to the con- 
trary is merely négative, and so cannot be allowed to override the 
positive testimony of the trainmen. It is unnecessary to refer to the 
authorities cited by défendant upon this proposition, for the évidence 
that there was no headlight , is not, in our opinion, merely négative. 
Two witnesses seated upon a porch which f aced the railroad track and 
only about 40 feet distant therefrom, and at the crossing in question, 
testified that there was no headlight on the engine, and that the train 
was not seen or heard by them until after both engines had passed 
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the porch. The record shows that the railroad track in question was 
regularly used by pedestrians. Two witnesses, a man and wife, who 
came upon the track at Ohve street, 250 f cet east of Clay street, tes- 
tified that they both looked and Hstened for the train, but saw and 
heard none, and that no headlight was burning. Both were looking 
and Hstening to avoid danger in walking upon the track. One of thèse 
witnesses testified: 

"I most certainly can state there was no lieadliglit biirning. I could not 
hâve failed to see the headlight if it had been llghted." 

Thèse witnesses, who were walking toward Clay street, were over- 
taken by the train soon after leaving Olive street. Another witness 
upon the track between Clay and Olive streets, and walking toward 
the latter street, met the train on the way, not seeing the train (as 
we understand the record) until within 15 or 20 feet of it, at or near 
which point this witness met the two witnesses who were walking from 
Olive street toward Clay street. Notvvithstanding the positive testi- 
mony of the railroad employés that the headlight on the engine was 
burning, and the alleged improbability that a train such as this would 
hâve been run at that time of night without a headlight, we think that, 
in view of the testimony of other witnesses, who should hâve seen the 
light if burning, to the effect that they did not see it, the question was 
one for the jury. Détroit Southern Ry. Co, v. Lambert (Sixth Cir- 
cuit) 150 Fed. 555, 80 C. C. A. 357; Lonis v. Railway Co., 111 Mich. 
458, 69 N. W. 642; Crâne v. Railroad Co., 107 Mich. 511, 65 N. W. 
527. It happens that in the three cases we hâve cited the alleged nég- 
ligence related to f ailure to give warning by bell or whistle ; but there 
is no différence in the principle as applied to a headlight. 

Coming to the proposition that the physical and conceded facts con- 
clusively show that the plaintiff was négligent, even if the headlight 
was not burning: 

[2] The proposition is too well settled to require more than the 
merest référence to authority that testimony contrary to reason, or 
opposed to natural and physical laws, cannot support a verdict. Penn- 
sylvania Co. v. Whitney (Sixth Circuit) 169 Fed. 572, 576, 95 C. C. 
A. 70. And in this case, notwithstanding the well-settled rule that the 
credibility of a witness is peculiarly a question for the jury, and can- 
not be disregarded in the absence of established facts and circum- 
stances with which it cannot be reconciled, it is clear that if we can say 
from the record that conditions were such in this case that, had the 
plaintiff looked as he testified, he must hâve seen the approaching train, 
or, had he listened for it, he must hâve heard it, a verdict should 
hâve been directed for the défendant. Was the testimony such that 
we can so say? We are not justified. in so holding. 

The proposition that the plaintiff, although looking for the train, 
did not see it, is supported by the testimony of the witnesses we hâve 
referred to. There was testimony that the lamp was burning at the 
Olive street crossing, 250 feet east of the Clay street crossing, yet the 
three witnesses, two of whom were overtaken by the train, the other 
of whom met it, near the Olive street crossing, notwithstanding the 
greater light at that place, were unable, according to their testimony, 
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to dîstinguish the train until within 20 or 30 feet from it. The wit- 
lîesses who were upon the porch of the house near the track did not 
see the train until both angines had passed the house. We could not, 
vvithout violating the record, hold that the plaintiff, whose opportuni- 
ties for seeing the train were less than those of the three witnesses near 
the Ohve street crossing, could hâve seen the train from the Clay street 
Crossing. The décision of this court in the case of Blount v. Grand 
Trunk Ry. Co., 61 Fed. 375, 9 C. C. A. 526, is cited to the proposition 
that, under the circumstances stated, it must be held that the plaintiff 
could hâve seen the train. That case is readily distinguished from 
the one we are considering, for there the night was clear, wîiile hère 
there is testimony that it was cloudy and dark. Under those condi- 
tions the extent of straight and clear track cuts but little figure. The 
plaintitï's testimony that he did not hear the train, although he listened 
. for it, is corroborated by ail of the lîve witnesses mentioned. There 
was testimon)' that no steam vi'as escaping from either engine, that 
the drifting train was slowing down as if for the purpose of stopping 
at a railroad crossing several hundred feet west of the Clay street 
crossing, and that it was not heard by the pedestrains upon the track, 
who especially had it in mind by reason of the danger they incurred 
in walking there, to say nothing of the fact that its approach was so 
comparatively quiet that the attention of the witnesses upon the nearby 
porch was first attracted to the présence of the train, not by the noise, 
but by seeing before them the f reight cars which followed the engines. 

[3] In view of the testimony as to the darkness of the night, the 
lack of headlight on the engine, the absence of light at Clay street, 
the fact that the electric gong at the crossing of that street was out 
of commission, the quietness with which the drifting train approached 
the crossing in question, and the fact that others, whose situation was 
similar to that of the plaintiff, and whose opportunities for observing 
the train were in some respects even better than his, failed to see or 
hear it until within a f ew feet from it, it was not error to submit the 
case to the jury. See Texas & Pacific Ry. Co. v. Codv, 166 U. S. 612,, 
17 Sup. Ct. 703, 41 L. Ed. 1132. 

The judgment of the Circuit Court is affirmed. 



ERIB R. CO. V. ROONEY. 

(Circuit Court of Appeals, Slxth Circuit. April 4, 1911.) 

Xo. 2,070. 

1. Trial (§ 174*) — Insufficiency of Evidence — Mankee of Raising. 

ïlie iiisnffieleney of tlie eyideiice to support u verdict for piaiutifC may 
lie rnised liy oral motion for ii rlirected verdict for defwidiiut. or by a 
writteu rwjuest for an instructed verdict, before subniission to tlie jury. 

[Ed. Note. — For otlier- cases, see Trial, Dec. Dig. § 174.*] 

2. Tbial (§ 178*) — Motion for Directed Verdict — Review of Evidence. 

ïhe court, on a request for a directed verdict, must take the view of 
ttie évidence most favorable to the adverse party, and a verdict is prop- 
érly directed only wlien the case is palpably for the party askins for the 

•For other cases tee same topic & § NUMBEB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe»- 
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direction ; and in tlie al)seuce of established facts, wltli whieli testimouy 
cannot be reconciled. tlie court niay iiot rtisref^ard it as iucrediMe. 

[VA. Note.— For otlier cases, see Trial, ("eut. Dis;. §| 401~-t0:î ; Dec. Di,!;. 
§ 178.*J 

3. Trial (§ 140*) — Weioiit of IOvidence — Qikstion ior Jfky. 

The variauce betwecii plaiutilt's orlirinal and aiiieiidcd ijetitious. and 
liis admissions to detendant's claiui asent. conti'adictinK liis teslinsoiiy on 
tbe trial, are proper for the .lury, as aifectinj; liis credibility as a >\itness. 

|Ed. Note. — For otber cases, see Trial, Cent. Dis. §§ 3;i4, ;;:;."); Dec. Dit;. 
§ 140.*] 

4. Master and Servant (§ 2SC*) — Injury to Servant— Négligence— Ques- 

tion FOK Jury. 

Wliether a coal car on a switcli track communicating witli a lead track 
in railroad yards, on which an engine bostler was driving an engine, ^^■as 
in motion at tlie tinie of a collision between the car and the engine at tbe 
switch, Jield, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 2<S(J.*1 

5. Masteb and Servant (| 289*) — Injury to Servant— Contriiu:tory Négli- 

gence— Question FOR Jury. 

Whether an engine hostler. in.1ured in a collision between an engine 
which he operated over a iead track in a railroad yard and a coal car 
pro.1ecting over froni a switch track, was guilty of contributory négli- 
gence, heUl, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 280.* 1 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action by Frank J. Rooney against the Erie Railroad Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Cushing, Siddall & Palmer, for plaintiff in error. 
Skiles, Green & Skiles and R. B. & A. G. Newcomb, for défendant 
in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (hereafter 
called the plaintiff) recovered verdict and judgment against the plain- 
tiff in error (défendant below) on account of personal injuries re- 
ceived by plaintiff in the course of his employment by défendant as 
engine hostler. A motion for a new trial was denied. The facts are 
thèse : 

While plaintiff was driving a locomotive over a lead track in de- 
fendant's yard at Kent, Ohio, for the purpose of coaling the tender 
at the tipple, the cab in which (he plaintiff was riding collided witli 
the end of an empty coal car, projecting or pu.shed over from a switch 
track communicating with the lead track, as the engine driven by 
])laintiff was passing the switch. It was plaintiff's contention that 
the coal car was pushed from the switch track into collision with the 
cab of the locomotive by the action of defendant's so-called "west 
end" switching crew. The négligence alleged in plaintiff's amended 
pétition was, first, permitting the coal car to be so close to the lead 

•For otter cases see same topîc & § ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
186 F.— 2 
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track as to be pushed over onto that track when the string of cars 
of which it was a part vvas bumped into, as alleged, by the switch en- 
gine at the other end of the string ; and, second, caiising the string of 
cars to be so bumped as to push the coal car upon the lead track, while 
the locomotive in question was passing the switch. Plaintiiï testified 
îhat as he approached the switch in question, at a speed of from 5 
to 7 miles an hour, and when 50 or 60 feet from it, he saw that the 
kMd track was entirely clear; the track being substantially straight. 
He testified : 

"Everythlng looked clear, and seelng the injector was not shut olï tight, 
and I reached, and it was leaking, aud I reached in and shut it off tight, aud 
looked down, and as I looked up I suddenly saw a coal car comiug into me" 

— and that the car then crashed into the cab of the engine where the 
plaintiff was standing. His testimony, if believed, supported his con- 
tention that the coal car was entirely out of striking distance from 
the lead track, until pushed thereon just before the locomotive on 
Vv'hich plaintiff was riding reached the switch. 

At the close of ail the testimony, the défendant requested, in writ- 
ing, a verdict in its favor, which was denied. The jury was instructed 
that the plaintiff could not recover, "if the accident happened merely 
because there was a string of cars or a car that projected standing 
out on the lead track,", and that no recovery could be had unless the 
coal car was pushed or bumped over from the switch track onto the 
lead track as the locomotive was passing the switch. The court, after 
instructing the jury generally upon the subject of the care required 
of the plaintiff, said, with spécial référence to the plaintiff's act in 
turning to attend to the injecter: 

"Now, If you find that his thus withdrawing his attention, to whatever 
extent he may hâve done so, from the situation was such a violation of his 
duty to look out as to be a lack of ordinary care uiider the clrcumstances, 
* * * and that such lack of ordinary care approximately eoutributed to 
the accident, then he cannot recover lu thls case, and your verdict should be 
for the défendant." 

Défendant took no exception to the charge of the court in any re- 
spect. The only alleged errors argued in briefs of counsel relate to 
the refusai to grant defendant's request for a direction of verdict. 
We do not understand the other errors assigned are relied upon. 

Défendant contends that such direction of verdict should hâve been 
given, first, for lack of évidence that the coal car was in motion at 
the time of its collision with the locomotive; and, second, that the 
plaintiff by his own admission was contributorily négligent. The case 
seems to hâve been tried, upon both sides, upon the theory that the 
défendant was négligent if the coal car was pushed onto the lead 
track while plaintiff's engine was passing over it. Such was the charge 
of the court, which was not exce|3ted to, and no suggestion of a con- 
trary rule seems to hâve been made in connection with the motion for 
a direction of verdict. We are thus not called upon to consider the 
correctness of that proposition. 

[1] Plaintiff contends that the insufficiency of the évidence to sup- 
port a verdict can only be raised by motion at the close of the testi- 
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mony, as distinguished from a written request for an instructed ver- 
dict. There is no merit in this proposition. It is immaterial whetlier 
the request for directed verdict be made orally or in writing. The only 
requirement is that it be made at the close of ail the testimony and 
before submission to the jury. The rules governing the action of the 
court on request for directed verdict are weîl miderstood. 

[2] It is the duty of the court to take the view of the évidence most 
favorable to the party against whom the direction is asked, and a 
verdict is properly directed only when the case is palpably for the 
party asking for the direction. M. & O. Ry. Co. v. Yockey (6th Cir- 
cuit) 103 Fed. 265, 43 C. C. A. 228 ; Milwaukee, etc.. Ins. Co. v. Rhea 
(6th Circuit) 123 Fed. 9, 60 C. C. A. 103; Rochford v. Pennsvlvania 
Co. (6th Circuit) 174 Fed. 81, 98 C. C. A. 105. The credibility of a 
witness is peculiarly a question for the jury, and in the absence of 
established facts and circumstances, with which the testimony cannot 
be reconciled, it cannot be disregarded as incredible. Rochford v. 
Pennsylvania Co., supra; Byers v. Carnegie Steel Co. (6th Circuit) 
159 Fed. 347, 86 C. C. A. 347, 16 L. R. A. (N. S.). 214. 

The argument that the évidence did not justify a fînding that the 
coal car was in motion at the time of the collision is based upon the 
propositions, first, that plaintiff's évidence to that effect is unsupported 
by other witnesses; second, that it is shown by testimony of members 
of other switching crews that the coal car was not in motion at the 
time of the collision ; third, that there was testimony, not denied by 
plaintifï, that the latter after leaving the hospital admitted to défend- 
ant's claim agent that he was not sure whether the coal car was mov- 
ing or not; and, fourth, that plaintifï's original pétition alleged that 
the coal car was at the time of the collision standing upon the switch 
track and so close to the lead track as not to leave sufficient clearance 
for the engine on which plaintiff was riding. 

There was testimony by members of each of the three switching 
crews that the respective engines belonging to those crews were not 
working where they could possibly hâve bumped or pushed the string 
of cars to which the coal car belonged. There was also testimony 
that no other engines, except those belonging to the three regular 
switching crews, were working at the time in that part of the yard. 
There was, however, testimony that regular train engines did work 
in the yards, coupling or pulling out and putting in their trains, and 
the yard conductor of one of the regular switching crews, who was 
in sight of plaintifï when the colHsion occurred, was unable to say 
that there was no other engine working in the neighborhood at the 
time of the collision. Moreover, the defendant's foreman of car in- 
spectors and repairmen testified that just before the accident he heard 
a sudden jar of cars shunted one or two car lengths on the left field 
track, towards the engine driven by plaintiff, and that he also saw the 
cars move. It is true that on cross-examination he testified that he 
should say he saw the moving cars "probably 15 minutes" before the 
accident; but as he did not see the accident, and as plaintifï had been 
removed to the hospital by the time the witness reached the place of 
the accident, his testimony was at least consistent with plaintifï's the- 
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Plaintiff's testimony tliat the coal car was in motion at the tiine of 
the collision was corroborated by thèse facts: The engine was at the 
time of the collision moving backvvard, the tender being thus in front 
of the cab. The tender and the cab were of precisely the same width. 
The testimony was practically uncontradicted that the tender received 
no substantial injiîry and gave no appearance of severe collision; the 
testimony of one witness being that it was merely scratched. The cab, 
on the other hand, was shown by the testimony of defendant's em- 
ployés to bave been seriously injured, the side being torn ont or 
crushed in, and a steam pipe burst or broken. There was also testi- 
mony that the condition of the coal car was as "if the car had been 
cornered, the iron corner torn off, the end sill damaged, and the end 
plank broken." The testimony of thèse physical facts tended to show 
that the coal car was in motion at the time of the collision, from the 
fact that the greater force was apparently exerted against the cab. 

It is urged by défendant that the différence in degree of impact 
npon the tender and cab may be explained by the swaying of the one 
or the other, either toward or from the coal car, at the time of passing. 
But this argument is, at best, addressed to the considération of the 
jury. We think the testimony, taken together, presented a case pecu- 
liarly for the jury, involving, as it did, not only the credibility of wit- 
nesses, but the weight to be given to the physical facts referred to. 

[3] The variance between plaintiff's original and amended pétitions, 
and the testimony as to bis admissions to defendant's claim agent, 
were proper subjects for considération by the jury, as affecting the 
credibility of the plaintiff. We are unable to say that the jury, who 
saw and heard the plaintiff', were not justifiée! in believing him, not- 
withstanding the discrepancies referred to, especially in view of the 
testimony of the serious injury to plaintiff's nervous System occasioned 
by the accident, and the action of the court in overruling a motion for 
a new trial. 

[4] We think the court did not err in submitting to the jury the 
question whether the coal car was in motion at the time of the col- 
lision. 

[5] We also think that the court would not hâve been justified in 
instructing the jury, as a matter of law, that the plaintiff was guilty 
of contributory négligence in momentarily turning bis attention from 
what was, as testified, a clear track a considérable distance ahead, to 
an adjustment of the injector. Whether this brief diversion of atten- 
tion was, under the circumstances, négligence, was properly a question 
of fact for the jury. 

In our opinion, the court did not err in submitting the case to the 
jury, and the judgment of the Circuit Court must accordingly be af- 
firmed, with costs. 
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KING et ux. V. LAMBORN et al. 

(Circuit Court of AppetUs, Xintli Circuit. Marcli 10, 1911.) 

No. l.Sl.-î. 

1. Vendor and Purchaser (!5 ;W*) — Validity of Contract — Fraudtjlent 

Kepresentatioks. 

ïo entitle a pureliaser of laiid to a rescission on the ground of frauda- 
ient représentations, tliey must l)e clearly and satisfactorily established, 
niust tuive l)een uiaterial, and liave t)een relied on, coustitutinj* the very 
ground on wlilch the transaction toolv place. 

[Ed. Note. — For otlier cases, see Vendor and Purchaser, Cent. Dig. §S 
40-44 ; Dec. Dig. § 3.3.*] 

2. Vendob and Purch.aseb (§ 33*) — Validity of Contract— Fraudulent 

Représentations. 

To invalidate a contract for the purchase of land on the grûund of 
false représentations, it is not always essential that the party uiaking 
them knew theni to be false, but it is sufflcient if he ruade them without 
knowlng whether they were true or false. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
40-44 ; Dec. Dig. § 33.*] 

3. Vendue and Pobciiaser (§ 33*) — Validity of Contract — False Repré- 

sentations — BiGHT to Rely on Représentations. 

A purchaser cannot disafflrm a contract for the purchase of land on 
the ground that it was induced by false représentations made by the 
other party, if he had the means of ascertaining the truth readily at 
hand, whether or uot he made use of any such means. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
40-44 ; Dec. Dig. § 33.*] 

4. Vendob and Purchaser (§ 108*) — Right of Purchaser to Rescind— 

FeAUDULENT REPKESBNTATION.S — InVALIDITY OP CONTRACT. 

Misrepresentation by a vendor as to materlal facts by which a purchase 
of property is intentionally induced aniounts to a fraud which vitiates 
the contract, and entitles the purchaser to rescind, even though he may 
liave sustained no pecuniary loss. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. § 
108.*] 

5. Vendor and Purchaser (§ 36*) — Cancellation of Instruments (§55*) — 

rlght of purciia.ser to rescind— f alse representations. 

A coniplainant who was induced to purchase an interest in land con- 
taining a coal mine owned by défendant by false représentations as to 
the quantity of coal which had been taken from the mine wlthin the past 
year. which. it was stated. had .ail lieeu marketed locally. there lieing no 
facllities for shipping, wheresis. in fact, not more tliaii a tiiird of such 
quantity had been mined. and tlicre was not market for more, was enti- 
tled to a rescission of the contract in eqnity, althougb. his co-coiniilainnnt, 
who acted as agent for defeiKlant in uiaknig the sale to him and who also 
purchased a sei>arate intei'est at the same time, was ,n pai'ly to the fraud, 
or presumably cognizant of the true facts. and was not eutitled to relief. 

|Ed. Note. — For other cases, see Vendor and l'urchascr. Cent. Dig. §§ 
.52. 53; Dec. Dig. § '!6;* Cancellation of Instruments, Dec. Dig. § 55.*] 

6. WoRDS AND Phrases— "Damnum" — "In.iuria.'' 

There is a distinction between "dannium" and "injuria." The former 
means only harm, hurt, loss. damage ; while the latter cornes fr<mi "in," 
against, and ".lus," right, and means something doue against the right of 

,*For other cases see same topic & § ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the party, producing damage, and has no référence to the fact of tbe 
amount of damage. 

[For other définitions, see Words and Plirases, vol. 2, pp. 1823, 1824 ; 
vol. 4, p. 3614.] 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the District of Idaho. 

Suit in equity by Arthur H. Lamborn and John G. Richards agamst 
Harry G. King and Maria J. King, his wife. Decree for complain- 
ants, and défendants appeal. Reversed as to complainant Riclîards, 
and affirmed as to complainant Lamborn. 

Clark & Budge, for appellants. 

J. H. Richards and Oliver O. Haga, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. Appellant Harry G. King pur- 
chased in September, 1907, from one F. M. Pollard a coal mine com- 
prising 480 acres of land, at a price of $30,000, situated from two 
to three miles from Salmon City, in Idaho. The défendant Richards 
was at the time living in Salmon City, and an intimate friend and ac- 
quaintance of King. At the suggestion of King, they visited the mine 
and inspected the tunnel and room in which Pollard had been extract- 
ing coal, known as the "Pollard Workings." Richards became fairly 
familiar with the conditions of the mine, but without making any 
scientific investigation of the auality of the coal found therein. Then 
and thereafter they discussed with each other the possibility of selling 
the mine, King wanting Richards to sell it for him. Tentatively they 
fîxed the selling price at $75,000, and Richards was to receive $25,000 
for his services. No definite agreement was arrived at, however, until 
Richards had gone to Winfield, Kan., when the parties entered into 
a written contract whereby King gavé to Richards an option to pur- 
chase the mine, including the lands, at the price of $80,000; it being 
understood between them, aside from the agreement, that, if Richards 
succeeded in making a sale at that figure, he should receive $30,000 
as his compensation. A correspondence continued between them, 
Richards suggesting and insisting that they would be more successfui 
in the end if he would sell a one-half interest only at first, and later 
the balance, and, further, he was of the opinion he could do better 
if he himself would prétend to take an interest while negotiating the 
sale. Such was clearly the idea and purpose of Richards in pursu- 
ing his endeavor to dispose of the mine. In évidence of this he wrote 
to King January 23, 1908 : 

•'Am offering one half interest and supposed to be taking care of the other 
half with you. Of course, I must be supposed to be puttlng in souie uiouey 
myself." 

Again on March 12, 1908, he wrote: 

"Of course, T am sellins; only a one half, but I désire to represent tluit I 
am investing some too so that a contract for the whole is necessary." 
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And still later wrote, to wit, June 13, 1908: 

"I am trylng on a basls of $40,000 for the % interest representing that I 
am buying the % wlilch we can fix up ail right between us." 

Richards personally had some acquaintance with Lamborn, meeting 
him while traveling. They became quite friendly, and discussed some- 
what possible investments if opportunity should arise. After procur- 
ing the contract from King, Richards went to New York, the home 
of Lamborn, with a view of seUing him an interest in the mine. Lam- 
born became favorably impressed with the project, and was induced 
to make a trip from New York to Salmon City for closing the nego- 
tiations. While in Ohio, either at Bethel or Cincinnati, and on his 
way to New York, Richards received a letter from King, telling him, 
among other things, that he had supplied about 2,000 tons of coal 
to the local market. The letter having been lost, the contents were 
testified to, but it was shown to Lamborn in New York, and during 
the time of Richards' discussion with Lamborn respecting the sale to 
him of an interest in the mine. Richards, at the request of Lamborn, 
telegraphed to King from New York for a statement from him re- 
specting the tonnage of coal produced by King, to which he received 
King's reply, "2,300 tons." Lamborn testified relative to the letter 
that it stated in a gênerai way that the output had been 2,300 tons 
during the period from the previous September up to the time the let- 
er was written, namely, April or May. As to the telegram, he says 
the reply came back that the product was 2,300 tons ; the same being 
received either the lOth, llth, or 12th of June. Richards says the 
reason for Lamborn's wanting the information was that "he was 
considering becoming a partner with me in taking over this prop- 
erty." Richards returned to Salmon City, and Lamborn came out 
later, arriving the latter part of July, 1908. Richards and Lamborn 
visited the mine three différent times, but were unable to get far into 
it because of bad air. A new tunnel had been driven since the pur- 
chase by King from Pollard, and the Pollard entry was practically 
obstructed by a caving of the wall or ceiling, so that it could not be 
conveniently entered. King, while he was working the mine, car- 
ried the old tunnel beyond the Pollard workings some distance, and 
the coal produced for the market previous to the negotiations with 
Lamborn was from the workings, which locality is subsequently spo- 
ken of as the "Old Room." After différent conférences between 
King, Richards, and Lamborn, an agrcement was arrived at for the 
sale by King to Lamborn and Richards of a three-fourths interest 
in the mine. This was later, on July 30, 1908, reduced to writing, 
and is in purport as follows : King agreed to convey the mine, in- 
cluding the 480 acres of land, to the Idaho Coal & Land Company, 
Limited, a corporation to be subsequently organized, in considération 
of which Richards and Lamborn agreed to pay King $7,500 in cash, 
the further sum of $22,500 on or before January 1, 1909, and Lam- 
born to exécute to King in addition four promissory notes for $2,500 
each, payable, respectively, January 1, 1910, 1911, 1912, and 1913, 
making a total considération of $40,000. It was further agreed that 
when the corporation was formed, which was to be capitalized at 



24 186 FEDERAL REPORTEU 

$200,000, King should hâve one-fourth of the stock, Richards one- 
fourth, and L,amborn one-half. The mine was then to be bonded for 
$80,000, and from thèse King was to receive $40,000, and Richards 
and Lamborn the remainder; the contract stating $7,500 to Richards 
and $32,500 to Lamborn. At the time of closing the contract, how- 
ever, Lamborn paid King by check $5,000, Richards paid him $1,000, 
and gave him bis notes, two in number, aggregating $1,500. On or 
about January 1, 1909, Lamborn paid to King the further sum of 
$15,000, and Richards delivered to King bis three promissory notes 
for $2,500, each payable in six months from January Ist, and accord- 
ing to the agreement Lamborn executed and delivered to King the 
four notes specifîed in the contract aggregating $10,000. Richards 
and Lamborn entered into possession of the mine, and continued to 
work it until in January, 1909, when Richards claimed to bave ascer- 
tained that King had misrepresented certain facts which induced him- 
self and Lamborn to purchase, and in March following they concluded 
on account of such misrepresentations and fraud to rescind the con- 
tract in toto. Accordingly in June following this suit was instituted 
for that purpose. The complaint, after setting forth the agreement 
and payments made and obligations executed in pursuance thereof, 
allèges as ground of fraud for rescission, among other things : 

"Tli,at the sald défendant stated and represented that the entire breast of 
what was kuown and desiiçnated as tlie 'old rooni' in tlie workings and exca- 
vations on said property was clean coal, and dld not requlre any soi'tlng, and 
was tlie same strata as the upper strata then exposed at the breast of the 
iiew entry, when in triith and in fact at the finie of making the above-men- 
tioned statenients and représentations tlie said défendant Harry G. King 
knew the sanie, aud each of theni, to be false and untrue. * * * The 
défendant lïarry G. King fraudulently and falsely stated and represented to 
yoiir orators, and each of theni, that during the 11 niontlis imniediately pre- 
ceding the making of such contract, 'Bxhibit A,' that the said défendant 
Harry G. King, in developlng sucli j)roperty and in e.^tracting coai there- 
froni, liad niined 2,300 tons of coal from such property, and had sold that 
amount of coal to consiimers residing in and around the said town of Sahnon 
Gity, and that. liad lie (the said Harry G. King"i iiot l)een preveiited from 
soliciting orders personally by reason of his banlfing and other business, be 
could bave niined tlierefroni and sold in said eonimunity 3,000 tons of coal 
during such time. « * * The said défendant Harry G. King falsely and 
fraudulently stated that he had mined and sold from such preinises during 
the time above nientioued .WO tons of coal to the Oopper Queen mine, when, 
in trutli and in fact, the said Harry G. King at the time of making such 
statenients aud représentations knew the sanie to be false and untrue, and 
knew that the said défendant had not during tlie said time niined or ex- 
tracted from the said preinises or sold to consumers to exceed 700 tons of 
coal, and that the défendant during such time had not mined from said 
preinises for or sold to the said Copper Queen mine to exceed 25 tons of 
coal. And your orators were greatly deceived and injured by suc'b false 
and untrue .«tatements ; aud the said preinises and propet'ty are practically 
of no value whatever." 

The plaintifïs prevailed in the Circuit Court, and the défendants 
are appellants herein. In support of the suit, the plaintifïs, appellees 
hère, base their right of relief upon three spécifie représentations al- 
legedto bave been made by King, claimed to be false and fraudulent 
within the knovvledge of King, and made for the purpose of deceiving 
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and misleading Richards and Lamborn, and inducing them to enter 
into the agreement to purchase, namely: 

"(1) ïhat tlie eutire breiist of what was known as the 'old room' In the 
workiugs of the ])i'0];ert.v iucluded in sucli contract contained uiore than flve 
feet of cleaii eoal that woiild not. reciuire sortinu. 

"(2) Thar, dnrinf; the 11 nionths innnediately iireoedins the making of sucU 
contract the ai^jeliant Ilarry (i. KiiiR had> extraeted and sold from such 
pi'oi)erty more tluni 2.o00 tons of eoal to the iieople around Salmon City. 

"(o) ïhat duviiifr ttio sanie time he had also niined from such property 
and sold to the Copiier Queen mine HOO tons of eoal." 

The appellants deny that the représentations vvere made or that they 
were designed to mislead or deceive the appellees, or that they were 
,so induced to enter into the agreement. 

As it relates to ail thèse spécifications of misrepresentation and 
fraud, it is not at ail probable that Richards was either deceived or 
misled by any of theni to bis injury in any respect. He had been in 
the mine prior to any negotiations looking toward a sale, and had 
seen the PoUard workings, and was otherwise familiar with its prod- 
uct from whatsoever point it was obtained. But beyond this he and 
King were on the most familiar terms, and he was King's confiden- 
tial agent in disposing of the mine. Their correspondence alone shows 
this, and the oral testimony adduced herein is strongly corroborative 
of the relationship. Indeed, it is satisfactorily shown in connection 
with the negotiations for this particular sale. Richards says in his 
letter from New York to King. while then trying to sell the property 
to Lamborn, "I am * * * representing that I am buying the 
34th which we can fix up ail right between us." Six days later, to 
wit, on June 19, 1908, he, at the instance of Lamborn, telegraphed 
an inquiry as to whether King would accept certain definite tenns for 
a sale of a three-fourths interest in the tnine, but on the next day 
wired to King suggesting the answer he should make to the telegram, 
in words as ifollows ; "Impossible to accept terms, wish you would 
come on hère." King answered as suggested. Following this cor- 
respondence. Richards preceded Lamborn to Salmon City soine time, 
and had ample opportunity to discuss fuUy ail the features of the 
proposed transaction before the latter arrived. If Richards was not 
in reality a party to ail thèse alleged false représentations, he was so 
intimately related to King that he can scarcely be heard to deny 
knowledge, or deny that they were made with his assent. Manifestly 
he has not come into court with clean hands such as will entitle hiin 
to relief in equity. If there was intrigue attending the transaction, he 
was at least presumably a party to it. 

We are to inquire, then, touching what misrepresentations were 
made by King. if any, and, if made. how they attected Lamborn. Mr. 
Lamborn testifred concerning the particular spécifications of misrep- 
resentations as follows : 

"Q. I wish you would state what he said relative to the production of the 
property for the previous 11 months, if anytliing. 

"Witness: lie reiterated the statement he had made to ^Ir. Ilichards iu 
writius. and stated that he had produced and sold and dellvered 2, '500 tons 
and more In the city of Salmon, lu addition to which he had produced, sold, 
and delivered 300 tons to the Copper Queen mine, some 30 or 40 miles away, 
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and that he had the anticipation of dellvering a very much larger qnantlty 
to them, because they tiad shut down after uslng tins quantlty and expected 
to open up again. 

"Mr. Richards: Q. Wliat statement dld he niake relative to the workings 
that you were not able to investlgate because of the bad air and — 

"A. I ealled Mr. King's attention to the upper veln, and he told me that 
In the old workings the quality of the coal was exactly llke they were 
dellvering in town, and that It didn't need sortlng. At that tlme they were 
not dellvering, but he sald there was some In the bins, and we examiued 
that. 

"Q. What did he say as to the face of the breast you couldn't see belng 
that klnd of coal? 

"A. He sald it was elean coal. He said the whole breast was ô'/i feet of 
clean coal; he polntlng out the faet that as we went Into rhe tunnel the 
seanis became wlder and wlder. He sald that eveutnally would corne out 
in the same way that they had In the old workings. * * * 

"Q. XVhat Indueed you, then, to enter Into thls contractV 

"A. My confidence in Mr. Klng. 

"Q. And upon that basis you made the contract? 

"A. I dld. * * * 

"Q. TTpon what percentage investment basls did Mr. Klng say that the 
property would pay, relative to the production he had stated to you? 

"Wltness: When I came to Salmon, I speclfically asked hlm to show me 
just exactly what interest — not dlvidend. understaud — but what interest 
on the bonds thls would pay ; and he figured out that on the 2,.300 tous 
that it would pay $7,800 on the total production that he had had ; that 6 
per cent, on the amount of bonds that we would issue to ourse! ves on this 
property would require $4,800, and the balance would go to workiug capital, 
developing the property, and gettlng it in a position so that, if a raliroad 
ever came through there, we could mine it much faster than the consumption 
of Salmon, Idaho, would take. 

"Q. And you invested your money and entered into a contract ou that 
basis? 

"A. I did." 

The witness further stated that he became dissatisfied with the pur- 
chase because it subsequently developed that King had not produced 
by a very large margin the amount of coal from the mine that he rep- 
resented he had, and this constituted his principal reason for want- 
ing to rescind. 

In operating the mine under Richards' and Lamborn's charge, it 
soon became apparent that the output of the mine was falling largely 
short of what it had been represented to yield in the previous year, 
and yet the demand for the product in Salmon City was kept fully 
sup])lied. In reality it was found that the demand would not war- 
rant any greater output. 

Lamborn's teStimony touching the alleged misrepresentations made 
by King is substantially corroborated b)' Richards, and, as to the prin- 
cipal, one is further substantiated by the alleged lost letter and tele- 
gram to Richards, both of which were shown Lamborn. The tes- 
timony of Richards and Miller, the latter of whoni was the superin- 
tendent of the mine under King, show that King produced within 
the specified 11 months not to exceed 700 or 800 tons of coal. and 
had shipped to the Copper Queen mine less than the alleged 300 tons. 
King dénies that he ever represented to Lamborn that the coal did 
not need sorting, but it is significant that, while admitting practically 
that he made the reputed représentation respecting the quantity of the 
coal produced, he was unable to show with any convincing détail 
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the truth of his statement. King was a man of high standing for 
business integrity, and Lamborn relied, as we believe, upon his state- 
ments. And, while the first spécification of misrepresentation may 
not be estabhshed with that clear and satisfactory proof as is required 
for rescinding, we are convinced that the latter two spécifications are 
îully substantiated. It is enough to say that thèse misrepresentations 
were knowingly made with a view of misleading and deceiving Lam- 
born and inducing him to enter into the purchase in question, and that 
relying thereon he did make tlie purchase. Whetlier Richards pur- 
chased a one-fourth interest, or whether he was simulating a purchase 
only, is problematicah While in New York we are left to infer that 
he was representing only to Lamborn that he was buying, and left the 
matter to be finally arranged between King and himself. But, whether 
or not he finally purchased a one-fourth interest, the interest was kept 
distinct from the interest of Lamborn. This is established by the 
manner in which the payments were made, each paying and becoming 
obligated to the extent only of his own interest. I^amborn knew that 
Richards was to share with him the commissions he would be entitled 
to in making the sale, but in what proportion was not arranged, nor 
was he advised as to that until Richards wrote nmi upon the subject. 
The circumstance, however, is not material. Richards accepted bonds 
in lieu of his commission, which proved to be uninarketable. 

The principal question of légal import is whether the relief de- 
manded can be administered without its being first established by the 
appellees that they hâve sufliered some substantial in jury in a pecuni- 
ary way. We may say before proceeding to an examination of the 
question and kindred subjects that, while it is clear that Richards 
ought not to recover, that f act ought not to niilitate against Lamborn's 
obtaining relief, if otherwise entitled to it under the law. He was, 
so far as the facts go to show, the innocent party in the transaction, 
and he ought not to sufi^er because he was misled and overreached 
by a fraudulent co-purchaser in whom he placed faith and reliance. 
As between Richards and King, the court will leave the parties where 
it found them. 

[1] Fraud is never presumed; and, where it is sought to recover 
on account of imposition through alleged fraud and deceit, the facts 
sustaining the charge should be clearly and satisfactorily established. 
This is true wherever it is sought to be shown, whether in an action 
at law or suit in equity. If misrepresentations are made to form the 
basis of relief, they must be shown to bave been predicated of a ma- 
terial fact, and to be in truth what they are alleged to be. Further- 
more, the party complaining must bave relied and acted upon them 
either implicitly, or in the reasonable belief of the truth of what they 
purport to assert, and, of course, they must constitute the very ground 
on which the transaction took place, being proximate, immédiate, and 
material. 

[2] Nor is it always essential that the party making the représenta- 
tions knew them to be false. It is sufficient that he ventured the as- 
sertions without knowing whether they were true or false ; "for" it 
is said that "the affirmation of what one did not know or believe to 
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be true is equally in morals and law as unjustifiable with the affirma- 
tion of what is known to be positively false." Southern Development 
Co. V. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678; Farrar 
V. Churchill, 135 U. S. 609, 10 Sup. Ct. 771, 34 h- Ed. 246; Smith 
V. Richards, 13 Pet. 26, 10 L. Ed. 42; Eehigh Zinc & Iron Co. v. 
Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 37 L. Ed. 1215; Trenchard 
et al. V. Kell (C. C.) 127 Fed. 596; Simon v. Goodyear, 105 Fed. 573, 
581, 44 C. C. A. 612, 52 L. R. A. 745. 

[3] If the party complaining has the means of knowledge as read- 
ily at hand as the party making the false représentations, upon vvhich 
the former has occasion to act, it is incumbent upon him to avail him- 
self thereof, and, if he neglects or omits so to do, he will not be en- 
titled to favorable considération, for he cannot shut his eyes to the 
things that are before him. So, if it be that such a party lias inves- 
tigated for himself, seeking from other quarters the vérification of 
the statements, has not been impeded in his inquiry, and has made it 
as full and searching as he chose, he cannot well insist that he relied 
upon the veritv of such statements. Farrar v. Churchill, supra; 
Farnsworth v. Dufl:"ner, 142 U. S. 43, 12 Sup. Ct. 164, 35 E. Ed. 931; 
Slaughter v. Gerson, 13 Wall. 379, 20 L. Ed. 627. 

In the case at bar it is clear that the means of knowledge for ob- 
taining information touching the quality of the product of the mine, 
also as it respects the quantity of coal sold the previous 11 months 
and the extent of the market therefor within and about Salmon 
City were not at hand, and that complainants were without available 
opportunity to investigate for themselves. Furthermore, it does not 
appear that Eamborn attempted any independent investigation of his 
own. He could not investigate the old room of the mine because it 
was closed to entrance at the time, and he could not know how to di- 
rect inquiry to verify King's statement as to the quantity of coal pro- 
duced and the market for its sale. 

[4] Now to the principal question. It is quite true that, where 
pecuniary recovery is sought on the grounds of misrepresentation 
and deceit, the measure of damages is the différence between the ac- 
tual value of that which the complainant parts with and tlie actual 
value of that which he receives under his contract. The rule excludes 
ail spéculation and is limited to compensation only, and relates to the 
loss really sustained in a pecuniarv sensé. Smith v. Bolles, 132 U. 
S. 125, 10 Sup. Ct. 39, 33 E. Ed. 279; Sigafus v. Porter, 179 U. 
S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113. The rule, however, does not 
always afford relief to one who has been misled and entrapped into 
purchasing something he did not bargain for. There may be an in- 
jury without pecuniary loss that is as revolting to conscience as if 
actual damages had ensued. So it is there is a distinction between 
"damnum" and "injuria." The former means only harm, hurt, loss, 
damage, while the latter cornes from "in," against, and "jus," right, 
and means something donc against the right of the party, producing 
damage, and has no référence to the fact of the amount of damage. 
West Virginia Transportation Co. v. Standard Oil Co., 50 W. Va 
611, 40 S. E. 591, 56 E- R. A. 804, 807, 88 Am. St. Rep. 895. 
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As was said by Archbald, D. J., in Mather v. Barnes, etc. (C. C.) 
146 Fed. 1000, 1004 : 

"The gênerai princii'les npon wliich a suit of this klnd proceetls are t(io 
well settled to need tlie eilatioii of aiithoritles. A misrepresentation witli 
regard to iiiaterlal faetw by which a purchase of property is inteiitionally 
induced aniouuts to a fraiid whicli vitiates tlie transaction, and eutitles tlie 
purchaser to he relieved. * * * Neitlier does it matter if inisrepresenta- 
tion be proved tliat the bargain, even so. was a good one, from which the 
purchaser is likely to snstain no loss. In an action of deceit. no doubt, this 
would he relevant on the tjnestiou of damages in order to show that there 
were none ; * * * iint not so npon a hill to rescind. Ilansen v. Allen. 
117 Wis. 01, 0?, X. W. SO.-): Claijp v. Greenlee. 100 lowa, 580. (i!) N. W. 1049. 
The purchaser is entitled to the bargain which he supposed and was led to 
helieve that he was getting, and is not to be put off witli any otlier, however 
good. It is of no consecjnence in the présent instance, therefore, that the 
plaiiitifts got coal lands of intrinsic value, which are worth perchance ail 
that was paid for theni. if tliey were fraudnleiitly induced to helieve by 
représentations for which the défendants are i-esponsible that the upper 
Freeport vein, for which tliey negotiated. under);\id the whole liroperty. 
whereas, in fact, it extends over but a comparatively limited i)art." 

The principle is pointedly illustrated in Hansen v. Allen, the case 
cited by Judge Archbald. The plaintiflf was shown one pièce of land, 
but purchased another, believing in reliance upon the représentations 
of the agent of the vendor that he was purchasing the one shov^'n liim. 
In deciding the case, Cassoday, C. J., speaking for the court, said: 

"It is clainied that even if the plaintiff was induced to niake the contract 
by such fraud, yét there is a failure on the part of the plaintiff to show that 
he w^as actnally daniaged by reason of such fraud. It is enough to say that 
the plaintiff was entitled to hâve the particular jjiece of tinihered land with 
a streani of water upon it which had been riointed out to hiin. and for which 
he had actually eontraeted, instead of a différent pièce of land situated at 
some other place." 

So it was directly held in MacLaren v. Cochran, 44 Minn. 255, 258, 
46 N. W. 408, 409: 

"If a party is induced to enter info a contract hy fraudulent représenta- 
tions as to a fact which he deenis uiaterial. and npon which lie has a right 
to rely, he niay rescind the contract ui)ou the discovery of the fraud. and the 
party in the wrong should not he heard to say that no real injury can resnlt 
froni the fact misrepresented." 

To the same purpose, see Williams v. Kerr, 152 Pa. 560, 25 Atl. 
618; Potter v. laggart, 54 Wis. 395, 11 N. W. 678; Martin v. Hill, 
41 Minn. 337, 43 N. W. 337: Harlow v. La Brum, 151 N. Y. 278, 
45 N. E. 859; Wainscott v. Occidental Bldg. & Loan Ass'n, 98 Cal. 
253, 33 Pac 88; 14 Am. & Eng. Ency. of Law (2d Ed.) 140. 

Authorities are cited, none from tiie fédéral courts, however, which 
are in apparent conflict with thèse. Among them are the following: 
American Bldg. & Loan Ass'n, 48 Keb. 455, 67 N. W. 500; Jakway 
V. Proudfit, 76 Neb. 62, 106 .V. W. 1039, 109 N. W. 388 ; Cochran 
V. Pascault, 54 Md. 1 ; Wenstrom Consolidated Dynamo & Motor 
Co^ V. Purnell, 75 Md. 113, 23 Atl. 134; liom v. Rosser, 131 Ala. 
215, 31 South. 430. But they do not appeal to our judgment as 
foimded upon the better reasoning or voicing the sounder rule. 

[5] The complainant Lamborn was led to believe and supposed 
that he was purchasing a mine that was producing about 2,600 tons 
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of coal per annum, and that for 2,300 tons thereof there existed a 
local market wherein it could be readily and continuously disposed 
of as produced at a rate which would yield a good profit, namely, $6 
per ton and above. This it was calculated would produce returns 
suificient to pay the accruing interest on the eighty thousand dollar 
bond issue and leave a margin of $3,000, with which to develop the 
mine. Now a mine that will do this having an ample market for its 
product is a very différent thing from a mine that produces not to 
exceed 800 tons of coal per annum, and with a market of no greater 
proportion. The profits at best would yield but half enough to pay 
the fixed charges so arranged for by the very terms of the contract 
to purchase, saying nothing of any surplus for development purposes. 
So it is that Lamborn in good conscience did not get the thing he bar- 
gained for. And it could make no différence that the mine was in 
reality worth ail that he agreed to pay for it, or that the land is now 
worth that amount for agricultural purposes. He was not buying 
agricultural land, but a mine capable of a certain tonnage product of 
coal, having a local market for the disposai of such product. This 
he did not get, and is therefore entitled to hâve the contract rescinded. 
The decree of the Circuit Court will be modified, awarding the re- 
lief prayed for as to Lamborn, but dismissing the complaint as to 
Richards, with costs in favor of the appellee Arthur H. Lamborn and 
ligainst the appellants. 



KÂTALLA CO. v. RONES. 

(Circuit Court of Appeals, Nintli Circuit. March 9, 1911.) 

No. 1,919. 

JL. Masteb and Servant (§ 286*) — Injuries to Servant — Questions îoe 
Jury. 

In an action for injuries to a servant by the fall of tlie liammer at- 
taehed to a pile driver, évidence held to require submission to the jury 
of the questions whether a "chock block" was attached to the plie driver 
as a safety appllance for the hammer to rest on when suspended, and 
whether such block was a usual ad.iunct of a pile driver as a reasonable 
device deslgned to protect workmen agalnst injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001-1050; Dec. Dig. § 286.*] 

2. Master and Servant (§ 219*) — Injuries to Servant— Assumed Risk. 

An employé may assume that reasonable care will be observed by hls 
employer for hls protection, except that the employé assumes the risk of 
a defect in maehlnery which Is known to him, or is so patent and ob- 
vions as to be readily observable whlle engagea in the work. in case he 
continues to operate the defectlve macliine notwithstandlng such defect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
610-624 ; Dec. Dig. § 219.*] 

3. Master and Servant (§ 219*) — Injuries to Servant — Defective Ma- 

chinery— assumed rlsk. 

Plaintlff, a laborer at work on the third platform of a plie driver 50 
feet or more in helght, was injured by the accidentai fall of the hammer 
due to the alleged absence of a "chock block" to hold the hammer sus- 
pended when not in use. The block should hâve been attached on the 

•For other cases eee same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flfth platform or within 10 feet of the top of the machine. Plaintiff was 
at the top of the pile driver twice durlng his prlor work about It to 
oil the pulleys. Held, that the absence of the block was not such an ap- 
parent defect that plaintiff would be charged with notice thereof so as 
to impose on him an assumption of rlsk as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
610-624; Dec. Dig. § 219.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Ck). V. Hennessey, 38 G. O. A. 314.] 

4. Appb^l and Ereok (§ 1050*) — Haemless Ebkor— Evidence. 

In an action for injuries, the coniplaint alleged that by reason of the 
Injuries plaintiff had lost the use of the muscles of his left leg, had lost 
a great deal of feeling, and that he could not properly control his left 
foot. Plaintiff 's physician testified that there was some swelling in the 
llmb extending to the foot and ankle; that there had been a sore on the 
heel which would not heal, apparently made from pressure; and that 
it mlght hâve been by direct injury or hâve resulted from pressure. 
Held, that défendant was not prejudleed by the court's permitting plain- 
tiff to testify over objection that he had a sore on his heel, that sup- 
purated at times, which was nearly half an Inch deep, and to exhlbit his 
foot to the jury, though the testimony was not strictly relevant under 
the allégations and complaint. 

[Ed. Note,— For other cases, see Api>eal and Error, Cent. Dig. §§ 4153; 
4166; Dec. Dig. § 1050.*] 

6. Tkial (§ 296*) — iNSTKTjcTioNS— Instruction as a Wiiole. 

An Instruction was not erroneous as eliminating the défense of as- 
sumed risk, where such défense was fully presented by another instruc- 
tion. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 705-T18; Dec. 
Dig. i 296.*] 

6. Courts (§ 321*) — Fédéral Courts— Conteoversies Between Citizens and 

Aliens. 

Under Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 
508), giving Circuit Courts original cognizance over controversies between 
citizens of a state and foreign states' citizens or subjects, an alien may 
sue a citizen in the Circuit Court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 845-849; Dec. 
Dig. § 321.*] 

7. Removal of Causes (§ 41*) — Suit ht Alien Against Citizen. 

A suit by an alien in a state court against citizens or a corporation 
being a résident of a state other than that In which the suit was in- 
Btltuted Is removable to the fédéral Circuit Court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. |§ 82 1^- 
84 ; Dec. Dig. § 41.*] 

8. Removal or Causes (§ 86*) — Jueisdiction— Pétition. 

A fédéral court can only acqulre jurisdiction of a removed cause when 
the pétition for removal states facts sufficient to warrant the proeess, as 
neither consent, agroement of the parties, nor estoppel can confer such 
jurisdiction ; it being essential that the record shall afBrmatively show 
that jurisdiction exists. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. § 86.*] 

9. Removal or Causes (§ 100*) — Failure ov Jurisdiction— Effect. 

On removal of an action to a fédéral court, if the record does not af- 
firmatively show Jurisdiction, the court wlll on its own motion décline 
to exercise further jurisdiction over the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig, § 213; 
Dec. Dig. § 100.*] 

*For other caaee ase same topic & % kuubkb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10. Rbmoval of Causes (§ lOS*) — Dismissal— Grounds— Distutct— Waiver. 
PlaintifC. wlio wus in faet an allen, sued défendant in the state courts 
of Washington to recover for an allesed injnry while in defeudant's em- 
ploy ; défendant beins a citizen and résident of New York. Défendant 
flled a pétition to remove tUe cause to tlie fédéral court sitting In Wasli- 
lugton, alleglng that plaintiff was a citizen of Washington and a résident 
of the Western district thcreof. Défendant after removal answered the 
complaint, und entered on tlie trial witliout objection where it appeared 
tEat plaintiff was an alien. whereupon défendant uioved to dismiss for 
wajit of jurisdictlon. HcliJ, that shice the venioval pétition showed a 
valid ground for renioval and the évidence disclosed an equally sufficient, 
though différent ground, and défendant by its removal proccedings had 
waived its right to be sued in the district of its l'esidence, the court had 
jurisdiction to try the cause, and that the motion to dismiss was proper- 
ly denied. 

[Ed. Xote. — For otlier cases, see Removal of Causes, Cent. Dig. § 217 ; 
Dec. Dig. g 108.*:i 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action by Iver Rones against the Katalla Company. Judgment for 
plaintilï (182 Fed. 946), and défendant brings error. Affirmed. 

Bogie, Merritt & Bogie, for plaintiff in error. 

J. A. Sorley and L. C. Stevenson, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

WOLVERTON, District Judge. This writ is from a judgment ob- 
tained by the défendant in error against the plaintifif in error on account 
of Personal injuries received while in the latter's employ. The case 
was commenced in the state court, and on pétition of the défendant in 
the original cause was removed to the Circuit Court of the United 
State for the Western District of Washington. The défendant vyas 
engaged in construction work which required the use of a pile driver. 
While at work upon such pile driver the plaintiff was injured by the ac- 
cidentai and unintentional f alling of the hammer. The pile driver was 
about 50 feet in height, being provided with 5 platforms, one above the 
other, at a distance of about 8 feet apart, upon which the men worked 
in adjusting the piling within the leads for receiving the blows from 
the hammer. The plaintiff was at work on the third platform, and at 
the instant was trying to pry loose a pile that had become fastened 
up against the fourth platform or "guard," as it is termed in the tes- 
timony, when the hammer fell, strjking him a glancing blow on the 
hip and thigh, causing the injury complained of. The négligence com- 
plained of is set forth in the complaint as follows : 

"That the défendant was grossly négligent in the construction of sald plie 
driver, and in not furnishing plaintiff a safe appliance and safe place to 
work, in this: that sald pile driver was so carelessly and negligently con- 
structed that the framework was loose and was not properly fastened or 
braced, and would sway back and forth to such an extent that the hammer 
which hung suspended would jerk the cable, and that défendant was négli- 
gent, in this: that it failed and neglected to provide a chuck or block at 
or near the top of said pile driver for the hammer to rest upon when so sus- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pended, so as to guard nnd pi-ev(!iit the hanuner from droppiiig down and iu- 
juring the workmen undenieatli It." 

' The plaintiff was employée! by défendant as a common laborer, and 
began work as such on March 15, 1909. On April 2d he was put to 
work on the pile driver. He worked in that capacity part of that day, 
the next day, and was injured on the 4th. This was the extent of 
bis work on the pile driver at that particular time, but he had v.'orked 
on one for about a month the year previous. He did not notice, so 
he testifies, whether there was a chock block for securing the hammer 
when not in opération on this machine or not at the time or before 
he was hurt. Another witness testified, however, that he examined the 
pile driver shortly after the accident, and that it contained no such 
device. There is further slight corroboration of this. Upon the other 
hand, the défendant produced a witness who says that when the ma- 
chine was erected on March 29th, previous to the accident, the chock 
block was put in place, and another who remembers that the block, 
with the other parts of the pile driver, was shipped from Tacoma to 
Cordova, the place where the accident occurred. Other testimony was 
adduced tending to show that the usual method of construction of a 
pile driver was to provide it with a chock block attached near the top 
for the hammer to rest upon while not in opération, this as a means 
of safety to the workmen, as the hammer was liable to fall while being 
held suspended by the engine. The cable for raising the hammer was 
operated around a drum which in the présent instance was held sta- 
tionery by a dog, by means of which instrumentality the hammer was 
allowed to remain suspended while the work of getting the piling in 
place was going on. Opposed to this évidence was adduced to the 
effect that the chock block was not always used on pile drivers, and 
that their opération was safe without it. Under this state of the évi- 
dence, the jury, being instructed by the court, found for the plaintiff. 
> Several errors are assigned upon the record. We will take them 
up, examine, and dispose of them in the order in which they are pre- 
sented by the argument of counsel in their brief. 

It is first insisted, this upon motions for a nonsuit, directed verdict, 
and judgment notwithstanding the verdict, that the évidence shows, 
first, that the pile driver was furnished with a chock block, the want 
of which is complained of ; and, second, that, if the block was not in 
place, plaintifif should hâve known it, and therefore assumed the haz- 
ard attending bis service. A glance at the évidence, the purport of 
which, as it pertains to the question involved is above set forth, dem- 
onstrates that there was a sharp dispute first, as to whether any block 
or attachment of the kind was in place or affixed to the pile driver at 
the time; and, second, as to whether the block was a usual adjunct 
to such a machine as a reasonable device designed to protect the work- 
men against injury. Both thèse questions were therefore for the jury, 
and were properly submitted for their considération. 

As to the second contention, there exists an exception to the gênerai 

rule that an employé may assume that reasonable care will be observed 

by his employer for bis protection, which is that where a defect in 

machinery is known to an employé or is so patent and obvious as to 

186 F.— 3 
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be readily observable while engaged in his work, and he continues in 
the use and opération thereof notwithstanding tlie defect, he assumes 
the risk and hazard attending such use. The reason for the exception 
is that having such knowledge or possessed of the ready means of 
acquiring it and shutting his eyes to palpable conditions, he elects to 
engage in the service, and therefore to undergo the hazard on his own 
account. It is said that "the question of assumption, of risk is quite 
apart from that of contributory négligence," and that "the employé 
is not obliged to pass judgment upon the employer's methods of trans- 
acting his business but may assume that reasonable care vvill be used 
in furnishing the appliances necessary for its opération." Choctaw, 
Okiahoma, etc., R. R. Co. v. ilcDade, 191 U. S- 64, 68, 24 Sup. Ct. 
24, 25, 48 Iv. Ed. 96. 

The pile driver vvas a structure of considérable proportions, being 
50 feet or more in height. The block in question should hâve been 
attached on the fifth platform, or within 10 feet of the top of the ma- 
chine, and the plaintiff was working on the third platform, about 16 
feet below where the block should bave rested. Thèse dimensions are 
taken from defendant's Exhibit 1, showing the plan of a pile driver. 
Now, can it be said as a matter of law that the plaintiff should hâve 
seen and comprehended this spécifie defect in the machine under such 
conditions? True, the plaintiff was at the top of the pile driver twice 
during the time he was working about it for the purpose of oiling 
the pulleys over which the cables ran for raising and lowering the 
hammer and passed above the position for the block. But it cannot 
be expected of employés that they shall examine machinery in détail 
with or about which they are required to work to détermine as to the 
safety of its opération; nor vi'as it to be expected that plaintiff should 
take pains to ascertain as to this particular defect. A prudent person 
might bave gone up and down as he did and his attention not bave 
been attracted to the absence of the block, or the particular condition 
of the structure at the point where it should bave been. As, generally 
speaking, an employé does not assume the risk incident to his employ- 
er's négligence, the case ought to be a clear one under the exception 
to charge him with the assumption of the hazard which arises by rea- 
son of such négligence in failure to provide a safe place in which to 
work or safe implements with which or machinery about which to 
Vi'ork. We are satisfîed that the case was a proper one for the con- 
sidération of the jury. 

Dr. E. M. Brown was examined as a witness touching the extent 
of the injuries received by the plaintiff. Among other things, he tes- 
tified that there was some swelling in the linib, extending to the foot 
and ankle ; that there has been a sore at ail times on the heel which 
would heal over for a week or two at a time; that it was apparently 
made from pressure ; and that "it might hâve been by direct injury, 
or it might hâve been from pressure." This testimony went in with- 
out objection. Prior thereto the plaintiff as a witness in his own be- 
half was permitted to testify, over objection, that he had a sore on 
his heel that suppurated at times, which was nearly one-half an inch 
deep, and at the same time removed his shoe and exhibited his foot 
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to the jury. Error is assigned because of the action of the court in 
permitting the testimony to go to the jury on the ground that it was 
irrelevant under the allégations of the complaint. The complaint 
States, among other things : 

"That by reason thereof [the injuries received], and as a direct resuit 
thereof, plaintlfC has lost the use and eontrol of the muscles of hls left leg, 
and has lost a great deal of feellng, and that he cannot properly eontrol his 
left foot." 

It may be that this testimony was not strictly relevant under the 
allégations of the complaint, but from a survey of the entire testimony, 
both that admitted with as well as that admitted without objection, it is 
manifest that the error was harmless. Dr. Brown explains in effect 
that the sore might or might not hâve been the resuit of the in jury. 
The testimony of plaintiff, with this explanation of the physician, is 
too inconsequential upon which to base a reversai of the cause. 

The next exception is to the instruction of the court as f ollows : 

"Mow, gentlemen, hy golng into thèse princlples of law with some détail, 
I hâve not departed from the gênerai prlnclple. whieh is an easy one to bear 
In mind, viz.: That the défendant was under the obligation to use reasonahle 
and ordinary oare such as I hâve defined to provide the plaintiff with a rea- 
sonably safe place to work on, and, if it did that, it has discharged its duty. 
If it did not do that, it did not discharge its duty, and, if its négligence 
caused the injury, then, in the absence of contributory négligence, the plain- 
tiff would be entitled to recover." 

The ground of exception is that it told the jury that they could find 
against the défendant if they found défendant négligent as alleged, 
unless the plaintiff was guilty of contributory négligence. This, it is 
claimed, eliminated the défense of assumption of risk. That was not 
ail of the court's instruction, however. A little later it continues : 

. "Now, further, even though the défendant company did not do its duty in 
regard to furnlshing a chock block, if you find that the chock block was re- 
quired under the rules that I hâve given you, nevertheless, if the absence 
of the chock block was an obvions and apparent thing, then the plaintiff by 
going to work or continuing to work in the absence of the chock block would 
assume the risk of that absence ; the rule being that an employé flnding him- 
self, or being put in a position, where it is apparent and obvions to him that 
the employer has not furnished a reasonably safe place, nevertheless, if he 
continues, in spite of that apparent condition of affairs, to work there, he 
assurnes the risk of injury resulting from that apparent condition which is 
open and obvions to hiin." 

This further instruction is a complète answer to counsel's objection. 
The entire instructions should be construed together, and such con- 
struction obviâtes the objection. 

The next and last exception insisted upon goes to the jurisdiction of 
the Circuit Court of the United States to try the cause. The removal 
from the state court was procured by the défendant upon its pétition 
showing diverse citizenship, in that the plaintiff was a citizen of the 
state of Washington and a résident of the Western district thereof, 
and the défendant a citizen and résident of the state of New York. 
It early developed at the trial and during the introduction of évidence 
that the plaintiff was an alien, a subject of Norway, that he had taken 
out his first papers, but had not as yet been admitted to citizenship, 
whereupon the défendant moved to dismiss the case for want of juris- 
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diction; and the question presented is whether the court should hâve 
donc so, it having denied the motion. It sKould be further stated that 
the défendant filed its answer to the complaint after the removal of 
the cause had been perfected. Under the grant of povver giving the 
Circuit Courts original cognizance over controversies between "citi- 
zens of a state and foreign states, citizens, or subjects" (1 Supp. R. S. 
p. 611), there has never been any doubt that an alien may sue a citizen 
in such Circuit Courts. We do not understand the proposition to be 
questioned in the présent case. The question once arose whether the 
statute by the limitation providing that no civil suit shall be brought 
against any person in any other district than that whereof he is an 
inhabitant, etc., prohibited an action by a citizen against an alien cor- 
poration, but it was held that such limitation was inapplicable to an 
alien or foreign corporation sued hère; the court saying, among other 
things ; 

"To construe the provision as applicable to ail stiits between a citizen and 
an alien would leave the courts of the United States open to aliens asainst 
citizens, and close them to citizens against aliens. Such a construction is 
not requlred by the language of the provision, and would be inconsistent wlth 
the gênerai intent of the section as a vvhole." In re Hohorst, Petitiouer, 150 
U. S. 653, 660, 14 Sup. «. 221, 224, 37 L. Ed. 1211. 

Furthermore, a suit brought by an alien in a state court against a 
citizen or a corporation, being a résident of a state other than that in 
which the suit is instituted, is removable into the Circuit Court. Bar- 
low V. Chicago Ry. Co. (C. C.) 164 Fed. 765 ; Sherwood v. Newport 
Co. (C. C.) 55 Fed. 1; Stalker v. Pullman Co. (C. C.) 81 Fed. 989. 

But it is urged that the fédéral court can only acquire jurisdiction 
when the pétition for removal states facts sufficient to warrant the 
process, and that no consent or agreement of the parties, or estoppel, 
can confer such jurisdiction to hear or détermine any case wherein the 
essential jurisdictional facts do not appear from the record — citing 
Old Wagon Works v. Benedict, 67 Fed. 1, 14 C. C. A. 285 ; Utah- 
Nevada Co. v. De Lamar, 133 Fed. 113, 66 C. C. A. 179. There can 
be no quarrel with this contention, and it is further true that, if the 
record does not affirmatively show jurisdiction in the Circuit Court, 
the court will upon its own motion décline to exercise further jurisdic- 
tion over the cause. Minnesota v. Northern Securities Co., 194 U. 
S. 48, 62, 24 Snp. Ct. 598, 48 L. Ed. 870. 

But this does not solve the controversy hère, for the record as made 
by the pétition for removal does show the requisite jurisdictional facts. 
One of the essential facts alleged, however, namely, that the plaintiff 
was a citizen of the state of Washington, developed on the trial to 
be not true, but a fact equally as cogent for removal appeared in its 
stead, which was that the plaintiff was an alien, and, whether the 
plaintiff was a résident of the state of Washington or an alien, a re- 
moval could hâve been had by the défendant. It cannot be denied that 
the very record in the case showed, when the évidence was adduced, 
the essential fact of alienage. In this connection, too, it must be con- 
sidered that, the court having been given gênerai cognizance of the 
cause, the défendant has waived jurisdiction as it respects the particu- 
lar district in which it was triable. There is a fundamental distinction 
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between the gênerai grant of jurisdiction over controversies between 
citizens of différent states, or between "citizens of a state and foreign 
States, citizens, or subjects," and the Hmitation under the statute re- 
specting tire particu!ar district in which the action is required to be 
instituted. The former jurisdiction can never be waived, nor can it 
be conferred by consent, agreement, or estoppel, but the latter sort 
of jurisdiction — that is, the jurisdiction to try the cause in a particular 
district — may under certain circumstances and conditions be waived, 
while even such jurisdiction may not be conferred in the first instance 
by consent or agreement. The distinction is clearly recognized by 
this court in Utah-Nevada Co. v. De Lamar, supra, wherein the court, 
speaking through Hawley, District Judge, says : 

"The cases citod and relipd iiiioii by défendant hâve no applic-atlon to the 
facts of this case. Tbey aiiply solely to the flass of cases which are l)rousht 
under other provisions of the statnte. lu whicli certain actions may be brouiîht 
In tlie district where tlie défendant résides. Tliis character of actions does 
not touch the gênerai jurisdiction of the court over such a cause between the 
parties." 

So it was said bv Mr. Chief Justice Waitc in Ex parte Sclrollen- 
berger, 96 U. S. 369, 378, 24 L. Ed. 853 : 

"ïhe act of Congress prescribint; the place where a person may be sued is 
not one affecting the gênerai jurisdiction of tiie courts. It is rather in the 
nature of a Personal exemiition in favor of a défendant, and it is one wliioli 
he may waive. If the cltizenship of the parties is sufTicien.t. a défendant. 
may consent to be sued anywhere he pleases, and certainly jiu-isdlction will 
not be ousted because he has consented." 

Again, in St. Louis, etc., Railway Co. v. McBride, 141 U. S. 127, 131, 
11 Sup. Ct. 982, 983 (35 L. Ed. 659) it was said : 

"Assume that It Is true, as défendant allèges, that this is not a case in 
which jurisdiction is founded only on the fact that the controversy is between 
citizens of dliïerent states, but that it cornes within the scope of that other 
clause, which provides that 'no civil suit shall be brought before either of 
said courts, against any person, by any original process or proceeding, in 
any other district than that whereof he is an inhabltant,' still the right to 
insist upon suit only in the one district is a Personal privilège which he niay 
waive and he does waive It by pleading to the merits." 

So also in Central Trust Co. v. McGeorge, 151 U. S. 129, 132, 14 
Sup. Ct. 286, 287, 38 L. Ed. 98, a case instituted subséquent to the 
act of 1888, in which neither party was a citizen of the state or resided 
in the district in wdiich the action was brought, Mr. Justice Shiras 
said: 

"Undoubtedly, if the defeiuliuit conipany wliicii was sued in another district 
than that in which it had its doniiciJe had, liy u pi'oper plea or motion, sought 
to avail itself of the statutory e.xempti<in. tlie action of tlie court (in disnris- 
sing the complaint) would iiave lieen rigiit. I!nt tlie defeiidînit conipany did 
not choose to plead that jjrovision of the staîulo. but eiitered a gênerai ai)- 
pearance and joined witli the coiuijlainaut in its prayer for the appointnient 
of a receiver, and thas was brouglit within the ruling Of this court, so frc- 
quently made, that the exemption fi-oin being saed out of the district of its 
domicile is a Personal ])rivilege which may be waived, and which is waived 
by pleading to the merits." 

And in Interior Construction & Iraprovement Co. v. Gibney, 160 
U. S. 217, 219, 16 Sup. Ct. 272, 273 (40 L. Ed. 401) Mr. Justice Gray 
says : 



38 186 FEDERAL REPORTER 

"Diversity of citizensliip is a condition of jurlsdiction, and, when that does 
not appear upon the record, the court of its owu motion wlll order the action 
to be dismissed. But tlie provision as to tlie particular district in wliich the 
action shall be brouglit does not touch the gênerai jurlsdiction of the court 
over sueh a cause between such parties; but affects only the proceedings 
taken to bring the défendant within such jurlsdiction, and Is a matter of 
Personal privilège, which the défendant may insist upon or may waive at 
his élection ; and the defendant's right to object that an action within the 
gênerai jurisdietion of the court is bronght in tlie vvrong district is waived 
by enterlng a gênerai appearance, vvithout taking the objection." 

Thèse are cases, it is true, where the suit or action was originally 
instituted in the wrong district, but the principle of waiver is the same 
and is of hke cogency and force, whether appHed in such cases or in 
causes removed into a wrong district. It was held in Ex parte Wis- 
ner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, that an action com- 
menced in a state court by a citizen of another state against a non- 
resident défendant, who is a citizen of a state other than that of the 
plaintiff, cannot be removed by the défendant into the Circuit Court 
of the United States. This rests upon the principle that a cause can- 
not be removed into a fédéral court or any district thereof unless it 
might hâve been brought in such court in the first instance. The case 
was thought to be adverse to a waiver where the removal was had 
from a state court to a fédéral district wherein the action could not 
hâve been originally instituted. But in that case the question arose 
on a motion to remand, there being no further or more gênerai ap- 
pearance in the fédéral court, so that there was no assent to jurisdie- 
tion in any way. A subséquent case, however, set at rest the applica- 
tion of that case. We refer to In re Moore, 209 U. S. 491, 506, 28 
Sup. Ct. 585, 591, 52 L. Ed. 904. The facts of that case are in ail 
respects like this, save that the plaintiff hère is an alien, while there 
he was a citizen of a state other than that in which the district was 
situated to which the removal was had. In that case the court, speak- 
ing through Mr. Justice Brewer, after indicating the fact that a péti- 
tion for removal and bond are in the nature of process, says: 

"They constitute the process by which the case is transf erred froin tbe state 
to the fédéral court, and, if when the défendant is brought into a fédéral 
court by the service of original process he eau waive the objection to the 
particular court in which the suit is brought, clearly the plaintiff, when 
brought into the fédéral court by tlie process of removal, may in like nian- 
ner waive his objection to that court. So long as diverse cltlzeuship exists, 
the Circuit Courts of the United States bave a gênerai jurlsdiction. That 
jurlsdiction may be invoked in an action originally brought in a Circuit Court 
or one subsequently removed from a state court, and, if any objection arlses 
to the particular court which does not run to the Circuit Court as a class, 
that objection may be waived by the party entitled to uiake it." 

Then he concludes : 

"As we hâve seen in this case, the défendant applied for a removal of the 
case to the fédéral court. Tliereby lie is foreclosed from objectiug to its 
jurlsdiction. In like manner, after the removal had been ordered, the plain- 
tiff elected to reniain in that court, and he is eciually with the défendant pre- 
cluded from niaklng objection to its jurlsdiction." 

The doctrine of this case is reaffirmed in Western Loan & Savings 
Co. V. Butte & Boston Consolidated Min. Co., 210 U. S. 368, 28 Sup. 
Ct. 720, 52 L. Ed. 1101. 
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In the case at bar the défendant company not only petitioned for 
the removal, but appeared in the Circuit Court, and filed an answer 
to the complaint of the plaintiff and entered upon the trial of the case, 
ail without objection. Thèse acts are unquestionably tantamonnt to 
a waiver of jurisdiction, as to the particular district into which the 
case was removed ; the court having gênerai jurisdiction of the cause. 
The circumstance that défendant was mistaken respecting the citizen- 
ship of the plaintiff does not alter the case. It is altogether probable 
that, if it had known the real fact, it would hâve applied for removal 
just the same. But, that aside, the cause was just as we^l removable 
on the ground that plaintiff was an alien, and the défendant, having 
petitioned for the removal and having appeared generally in the féd- 
éral court, must be taken to hâve waived ail objection that the case 
was taken into the wrong district. 

Thèse considérations afifirm the judgment of the court below, and 
it is so ordered. 
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(Circuit Court of Appeals, Slxth Circuit. January 9, 1911.) 

No. 1,977. 

1. CONTRACTS (§ 21G*) — CONTINUING CONTUACTS— DXJKATION— TeKM FiXED BY 

Implication. 

It does not necessarily fol'.ow tliat, because a continuiiig contract does 
not flx the time of its duration, it niay l)o terminated at will liy eitlier 
party, nor is it neeessary tliat a contract shall definitely fix the period 
of its duration. even when it is not intended to Tie of unliniited duration. 
but it may supply the term by implication ; and, where by a contract 
between an owner of coal land and a ruilroad company the landowner 
agreed to develop mines on his land, aiid tlie company asreed to purcliase 
the coal produced at the rulins price of a certain other coal "not less 
than 100,000 tons a year," althou.^'h the contract flxed no tinie during 
which it should continue in force, it would by implieiitlon terminale when 
the owner's coal became exhausted, so that the stlpulated quantity per 
year could not be furnished. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 99&-1010; 
Dec. Dig. § 210.*] 

2. Contracts (§ ."iG*) — CoNSIDER.^.TION— -IIutuai, Ukoertakinos. 

Where, by a contract. the owner of coal land agreed with a railroad 
company to develop mines tliereon to produee not less than 1.000 tons 
per day, to coke a certain part thereof, and to furnish freo right of way 
for a liranch liue from tlie company's line to the land, while the company 
agreed to build the line and to take as much cotil as the owner would 
agrée to furnish, not less tUan 100,000 tous a year, at the ruling price of 
a certain other coal, the several undertakiu.ss on one side furnished a 
sufflcient considération for ail those ou tlio other. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 344 ; Dec. Dig. 
§ 5B.*] 

3. Contracts (§ 59*) — Cossibuotion— Contract Giving Option. 

Sueh contract gave the landowner the option, based on a valuable con- 
sidération, to furnish as much more than the minimum quantity of coal 

•For other cases see same topic & § numbeb In Dec & Am. Digs. 1907 to date, & Uep'r Indexes 
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requlred as he mlght from time to time elect, without (urther agreeraents 
therefor. 

[Ed. Note. — For other cases, see Oontracts, Cent. Dig. § 348 ; Dec. Dig. 
i 59.*] 

4. CoNTRAOTS (§ 123*) — Validitt— Public Polioy. 

A contract by a railroad company with a prlvate Indivldual, based on 
a valuable considération, by which it agrées to build, maintain, and oper- 
ate a spur traek to certain coal mines is not invalid as contrary to public 
polioy, where Its performance does not interfère with any of tlie com- 
pany's duties to the public. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 570-575; Dec. 
Dig. § 123.*] 

5. COBPORATIONS (§ 446*) — CONTKACTS— VALIDITT. 

A railroad company cannot avoid a contract for the purchase of coal, 
for which it bas a legitimate use, on the ground that it bought for the 
purpose of reselling it, which was not within its charter powers. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1785 ; Dec. 
Dig. § 44G.*] 

On rehearing. Former judgment adhered to. 

For former opinion, see 175 Fed. 321, 99 C. C A. 109. 

Holt & Duncan, Brown, Jackson & Knight, and Paxton, Warring- 
ton & Seasongood, for plaintiff in error. 

Harmon, Colston, Goldsmith & Hoadly, F. B. Enslow, and A. W. 
Goldsmith, Jr., for défendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

SEVERENS, Circuit Judge. On January 4, 1910, we announced 
and filed the opinion in this case which is reported in 175 Fed. 331, 
99 C. C. A. 109, and in pursuance of which a judgment for reversai 
and for a new trial was entered. On the pétition of the défendant in 
error, and mainly on account of the importance of the case and of 
the principles involved, we granted a rehearing, The whole case has 
been thoroughly and ably reargued. 

It is an action upon a contract which the plaintifif says the de- 
fendant made with her husband, the original plaintiff, for the pur- 
chase of the coal in a tract of land owned by him on Dunn Loup 
creek in the state of West Virginia. The contract alleged was made 
by correspondence between McKeîl and M. E. Ingalls, the président 
of the Railway Company, in March and April of 1892. The condi- 
tions which induced it and the objects which the parties had in view 
are fully stated in the préface to our original opinion, and a référence 
thereto will relieve us from répétition. We will summarize McKell's 
first letter to Ingalls of March 28, 1892, by saying that he had for 
several years owned a tract of coal lands in West Virginia, and that 
he wished to make bis investment productive. After stating various 
methods which had occurred to him as practicable, he solicited from 
Mr. Ingalls his view as to hovv he had best proceed, and proposais 
of some agreement by which his object could be effected. Mr. Ing- 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inde^Lea 
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ails on March 31, 1892, replied to this letter ; and, as it constitutes 
the main basis of the controversy, we reproduce his reply: 
"ilr. Thomais G. McKelI, Chillicotlie, Oliio. 

"Dear Sir: I am in receipt of youi' ooimiiunication of the 28th. Of course, 
if you build a ruilroad up I-ou|) C'reek and eonneet witli us we shall be glad 
to do business with you, as we are with every braucti that connects with us. 
If, however, you désire us to build it, in connection with the development 
that you may nialve in the coal business, I thinli we hâve about corne to the 
following conclusion ; that we will build a branch of reasonable cost for 
any parties who will furnish the right of way and who will agrée to put in 
a coal plant of not less than a thousand tons of coal par day and coke ovens 
that shall use oue-third of the same, and who will furnish the coal at the 
sanie price as the Tocahontas people do. AVe will agrée then to take froni 
them at this price whatever aniount of coal they agrée to furnish, not less 
than 10O.O0O tons a yenr ; or, if they prefer to ship it themselves, we will 
give theni the lowest rate niade to any parties. We think that any new de- 
velopnients made should be upon the basis of l'ocahontas région, as it is 
only by getting the coal at the same price it is fnrnished there that we can 
hope to compete. 

"I trust that you may be able to work on one or the other of thèse plans 
and develop your property. 

"Very truly yours, M. E. Ingalls, Près." 

McKell by letter of April 25, 1892, accepted thèse propositions in 
the alternative that the Railway Company should build the road, and 
upon his understanding that the guaranty of 1,000 tons per day meant 
working days, and the work not prevented by strikes, etc. On the 
day following Mr. Ingalls addressed a letter to McKell, saying that 
his own letter of March 31st and McKell's of April 2oth "together 
seem to correspond, and clearly express our meaning." But he also 
wishes to "add one or two verbal understandings." The iirst, and 
only material one, was: 

"It is understood that you turn over to us the surveys which you hâve 
had made and that you will give us the right of way for any extensions of 
this line that we may want to build, or any branches, where they go over 
your land." 

And the letter concludes: 

"If thèse are as we agreed and as you understand them, kindly answer. 
and the letters will form ail the contract we shall need." 

McKell replied the same day, saying that he would turn over the 
maps and surveys, and would give the "right of way for any ex- 
tensions of this line through land owned by me, on condition, however, 
that this right of way sliould be utilized inside of five years." The cor- 
respondence ended hère, the contract was closed, and the parties pro- 
ceeded with its exécution. The Railway Company by its conduct in 
thus proceeding without dissent must be deemed to hâve acquiesccil 
in .McKell's requirement that the railroad extensions should be made 
within five years. 

The président of the Railway Company had ample power to make 
the contract. One of the by-laws of the company, adopted at a stock- 
holders' meeting, provided that: 

"The président shall hâve gênerai charge, control and supervision of ail 
the business and affairs of the company, and over ail its offlcers, agents and 
employés." 
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Moreover, this very contract was recited as of force in a coal con- 
tract with McKell's lessees approved by the board of directors on- 
June 30, 1893. And as late as June, 1900, Président Stevens, in 
answer to McKell's complaints that the Raiiway Company was not 
Hving up to its contract, and suggesting an arbitration, addressed to 
him the f ollowing letter : 

"CheBiipeiike àiirl Ohio Raiiway Comiiany, 
J'!-esi(îe!!t's Office. 

"Geo. W. Stevens, l'resldent. 

"Mr. T. G. McKell, CUillicotlie. Oliio. "Ricbmond, Va., June 11, 1000. 

"Dear Sir: I liiive yonrs of the 81 li instant. After a careful review of tlie 
points niade by you, I cannot see in wiiat particnlar tlie Raiiway Company 
bas vioiated its contract, e.\;ce]!t, perbaps, in deciiuing to talie the entire out- 
]>ut of coal that is lieing miued on your land, which tbe company is problb- 
ited from doins Siy law. We are exceedinsly désirons of cultivatius; and 
maintainins friendly relations with you, and trust tliat you will appreciate 
our présent situation, and will not do aiiytliini; that will cause friction in 
future. We sbould not consent to arbitration witbout knowing more defl- 
nitely wbat questions are to be arbltrated. 

"Yours truly, Geo. W. Stevens." 

The contract was never disaffirmed by either party in respect to any 
part or parts of it until the company attempted to relieve itself from 
some of them. And no ground for escaping its obligations was ever 
suggested, except that it was an impossibility for the company to 
perform it, and again, that its performance would be unlawful, until 
after the suit was commenced. 

This suit was commenced March 4, 1903. The pétition set forth 
the contract as the plaintiff claimed it to be and alleged its breach 
by the défendant. The answer of the défendant in its f^rst défense, 
denied that it made such a contract, admitted that the plaintiff turned 
over the maps and surveys and, conveyed to the Raiiway Company 
rights of way, and that the company built a railroad of eight miles 
in length and certain extensions, but denied that any of thèse things 
were donc under the contract alleged in the pétition ; denied that 
the plaintiff had performed the conditions imposed upon him by the 
contract set out in the pétition, denied that the plaintiff elected to sell 
ail the coal to be mined on his land; denied that it received any 
coal under the alleged contract; denied that it had refused any coal 
in violation of any contract it had with the plaintiff; and denied ail 
other allégations of the pétition not admitted. For a second défense, 
it denied that the défendant had lawful atithority to make such a con- 
tract as was set out in the pétition. For a third défense it denied 
that the président had authority to make the contract. 

At the trial the plaintiff proved the letters above referred to, and 
the by-law of the company delegating the powers to the président, 
and tendered further prbof in support of the allégations of the pé- 
tition including the breach thereof and the damages sustained. At 
this stage of the proceedings the court arrested the trial and directed 
a verdict for the défendant, being of opinion that the letters did not 
bear the construction claimed by the plaintiff, but led to the conclu- 
sion that: 
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"Assuming there was an agreement liere entcred into for the building of 
the road, I am of the opinion that under ttie contract tlie défendant company 
agreed to mal^e another contract witli tlie party or parties who donated tlie 
riglit of way and constructed a coal plant of not less «ipacity tliau oue tbou- 
sand tons per, day and coke oven.s such as are mentioned in tbis letter of 
March 31, 1892, if such party or parties did not themselves elect to sbip 
coal. It does not appear that such otiier contract was ever made." 

And therefore that the contract allegecl was not proven. If the 
judge's opinion was correct, the course pursued was proper. 

Owing to the fact that the production of évidence by the défend- 
ant was precluded by the action of the court, it is obvions that we 
are restricted to the considération of the case made by the plaintifl: 
and the tendency of the évidence produced by that party ; for, if the 
évidence had any fait tendency to prove the allégations of the pétition, 
its weight was for the considération of the jury, even if the proof was 
to stop at that stage of the trial. And so, also, further évidence may 
be adduced to show the understanding of the parties as to the exist- 
ence of a contract governing their conduct, and, if there was, what 
their understanding of its stipulations was. 

The construction which the court put upon the contract was one 
which the parties themselves do not appear to hâve ever thought of 
du ring the eight or ten years they were operating under it, and, it 
seems to us, is wholly unwarranted. The object which the parties had 
in view would not hâve been secured. Neither of them could bave 
contemplated that the recompense for the very considérable outlay 
which they undertook to make should dépend upon the willingness of 
either of them to make some other contract. And the défendant itself 
was the least likely to take such a risk. If McKell should bave con- 
cluded that some other way of developing his coal lands and disposing 
of the coal would be more to his interest, and had broken away from 
his relations to the company, could it be doubted that he would be 
liable to an action for damages, or to a remedy in equity? If the lan- 
guage of the contract were doubtful, the maxim of construction that 
the law will assume is that the parties intended that their purpose 
should bear fruit, rather than that it should prove futile. Thus the 
defendant's counsel say that when Mr. Ingalls in his letter of March 
31st says, "We will q.gree then to take from them at this price," he 
intended the word '"then" to designate the time when we "will agrée," 
and not, as the plaintiff contends, to designate the time when we will 
take their coal. Standing alone and uninfluenced by any internai signs, 
or any external circumstancès, it must be admitted that this language 
might bear either construction. But, when read in its context and in 
view of the circumstancès and the objects of the parties, it is at once 
seen that the defendant's interprétation would m'ake the whole scheme 
of the contract break down at the period when they should approach 
its substantial object and no further obligation would rest upon the 
parties. Moreover, there was no need of any further contract. The 
price had been fixed, namely, the Pocahontas market price — and the 
quantity had been fixed, namely, 100,000 tons a year, and as much 
more as McKell would elect to deliver. And Mr. Ingalls rightly said 
iti conclusion, "The letters will form ail the contract we shall need." 
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In our former opinion we discussed this subject at much length, and 
vve shall forbear to prolong the discussion further than to state our 
conclusion that the JDOssible literal construction which the court put 
upon some of the words in Mr. Ingalls' letter of March 31, 1892, is 
opposed to the many controlling reasons why such a construction 
shouW not be adopted ; and to briefly indicate some further consid- 
érations leading to the same resuit. It jeopardizes the object which 
the parties had in view, and is antagonistic to the construction which 
the parties put upon it when they proceeded to carry it into exécution. 
The letter itself shows that the coal to be furnished was to be not less 
than "100,000 tons a year." And McKell's reply of April 26, 1892, 
grants the right of way for extensions, but requires that the extensions 
must be made "within five years." But counsel now say that another 
contract after the preliminaries were accomplished was intended. An 
afterthought thus constructed which subverts the basis upon which 
the parties hâve acted ought not to prevail, unless it is founded upon 
very clear and indisputable reasons. 

We come now to the suggestion that for other reasons than those 
the défendant had ever suggested, or the court assigned, the ruling 
of the court below was right. If thèse reasons are valid and conclu- 
sive, the judgment ought not to be reversed. Counsel for the défend- 
ant as a keynote say: 

"We clalm there was no contract of tlie Riiilway Company to purcliase 
coal from McKell; but that, if there was such contract, it was to purchase 
only the output of the single plant referred to In the letter of March 31, 
1892. Défendant did purchase that output froiu one of plaintiff's lessees." 

With regard to the first of thèse propositions, we do not deem it 
necessary to repeat what we said in our former opinion, and bave in 
part hère repeated. The other propositions come so nearly to the 
view taken by the court below that we think they are covered by what 
we bave said in regard to the construction of the contract there 
adopted. There is one argument, however, which was much pressed 
by one of the counsel for défendant which we ought to notice and 
this seems the proper place. It is urged that it is highly improbable 
that the président of the Railway Company would enter into a con- 
tract of such prodigious proportions as the purchase of ail the coal 
under 25,000 acres. And at first thought it would seem so. But, 
when we come to look into the circumstances, the impression fades 
away. It is not to be admitted that the mère magnitude of a con- 
tract when the performance of it is possible is any reason why it should 
not be enforced. It is only a make-weight in determining whether 
such a contract was, made. For that purpose it may be considered. 
The proof shows that in the year 1893 the company used, for its loco- 
motives only, 502,535 tons of coal, and that the quantity increased dur- 
ing succeeding years until in 1904 it used for that purpose alone more 
than 1,000,000 tons, and that it increased from that time on, to the 
extent that it used for its locomotives, shops, stations, and tugs in 
1908 1,392,484 tons, a good-sized train load for each day in the year. 
Thèse figures serve to show what Mr. Ingalls may hâve contemplated 
for the future, and what he was making provision for. And it would 
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be a convenience to the company to make sure of a large and con- 
venient supply, and at a price not larger than that prevailing froin 
time to tirne'in that locality. It was because Mr. Ingalls was so 
much impressed by tlie value of the contract he was making that, 
whereas on March ISlst he had only secured a minimum oî 100,000 
tons a year, he, by his letter of April '2(ith following, exacts of McKell 
a stipulation that he will jirepare himself to deliver tliree times tiiat 
quantity. And this requirement is a clear récognition of McKell's 
right to elect to deliver more than the stipulated quantity. 

Another term of the contract shows beyond doubt that the parties 
were not intending to lirait their contract, as now contended, to the 
preparatory period while they were getting ready to do business. 
By the fourth paragraph of the letter of Mr. Ingalls of April 36, 1892, 
he makes it a condition : 

"That you wlU commence oxi the coal development at the same time (that 
is, as we begin the building of the railroad) and push it as fast as Is consist- 
ent wlth eeonoiny and the weather, until it reaches the amount per day, to- 
wit, 1,000 tons per day." 

It is further urged that there was no time fixed for the duration of 
the contract, and that, in such case, either party may détermine it 
upon giving notice of its intention to the other. It is not true that 
such a resuit would always follow. It would not follow when the 
nature of the contract shows that the parties intended it to be per- 
manent. This is shown by the cases cited from 5 De Gex & Sm. 138, 
L. R. 8 Ch. App. 942, and L. R. 7 H. of L. 550 ; Franklin Telegraph 
Co. V. Harrison, 145 U. S- 459, 12 Sup. Ct. 900, 36 L. Ed. 776 ; West- 
ern Union Tel. Co. v. Penn. Co., 129 Fed. 849, 64 C. C. A. 285, 68 
L. R. A. 968, in our former opinion. Among the Circuit Court dé- 
cisions to which we there referred (175 Fed. 332, 99 C. C. A. 109) 
are the cases of Baltimore & O. R. Co. v. Ohio & M. R. Co. (not 
reported) and Chattanooga R. & C. R. Co. v. Cincinnati N. O. & 
T. P. Ry. Co. (C. C.) 44 Fed. 456, both cases decided in this circuit, 
the former by Jackson, Circuit Judge, and the latter by Key, District 
Judge. The latter case was decided upon the authority of the former. 
Both cases hâve been cited by counsel for défendant, and it must be 
admitted they are not in harmony with those upon which we relied. 
But both of them were decided before the décision of the Suprême 
Court in Franklin Tel. Co. v. Harrison. We cannot doubt that if this 
later case had been earlier, and had been brought to their attention, 
the judges would not hâve held as they did. Nor is it necessary that 
a co!itract shall definitely fix the period of its duration, even when it 
is not intended that it shall be of unlimited duration. It may itself 
by implication supply the term of its duration. It would in many 
cases be implied that it was to be terminated when its object had been 
accomplished and ail had been done that was agreed to be donc. So 
hère, when the plaintiff's coal should be exhausted, the end of the per- 
formance of the contract would be reached. 

Another contention is that the stipulations of the contract do not 
impose mutual obligations upon the parties, and that for such reason 
the contract is void. This proposition can hâve no other relevant 
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ineaning hère than that some of the stipulations are not supported by 
a sufficient considération. The contention cannot be sustained. Each 
of the several undertakings on one side is a sufïîcient considération 
for each and ail of the undertakings on the other, and is not to be at- 
tributed solely to any one of the things agreed by the other side, 
although both concern the same matter. 

Again, it is contended that the contract is void for uncertainty. 
The particular stipulation vvhich is said to be void on this account is 
contained in the letter of Mr. Ingalls of March 31, 1892, and reads as 
follows : 

"We will then agrée to take from them at this priée whatever amount of 
coal they agrée to furnish, not less tlian 100,000 tous a year." 

It is urged that this does not require of McKell the delivery of any 
definite quantity of coal beyond the 100,000 tons a year. In taking up 
this inquiry we should approach it in the spirit of the maxim above re- 
ferred to, that when the language of contracting parties is susceptible 
of dififering constructions, and one of them will make it valid and 
will effectuate the intention of the parties, and another construction 
will not, the former should be adopted, especially should this be so 
where the parties hâve proceeded in the exécution of the contract 
upon that construction. The court may do more mischief than jus- 
tice if it carries the parties back and plants them upon a construction 
which the court might think the better one. Broom, in bis Légal 
Maxims, at page 521, translates this maxim thus : 

"A libéral construction should be put upon written instruments, so as to 
uphold them If possible, and carry Into elïect the intention of the parties." 

He then proceeds to say : 

"ïhe two ruies of niost gênerai application in construing a written instru- 
ment are (1) that it shall, if possible, be so interpreled ut inagis valeat quam 
pereat; and (2) that fuch a meaning shall be given to it as may carry ont 
and effectuate to the fullest extent the intention of the parties." 

Guided by this rule, we observe that it is hardly to be supposed that 
Mr. Ingalls intended that every time a delivery should be made it 
should be preceded by a new contract to deliver it. The essential 
point was that the contract was to cover ail the coal the plaintiff 
would in fact deliver, and that the true meaning of the parties was 
to include ail the coal vi'hich the plaintiff would be willing to deliver, 
and that this meaning should prevail over the literal interprétation of 
the word "agrée." Let it be observed that the proposition of Mr. 
Ingalls, when accepted, bound the parties, the one to furnish and the 
other to take, at the price stated, at least 100,000 tons a year. It ex- 
tended an élection to McKell to furnish as much more of the coal 
as he would agrée to furnish. This option was not one which was 
expected to be acted upon at once for the whole period of the contract, 
as it might be if the coal was on hand and ready for immédiate de- 
livery, but was a continuing option which was intended to be operative 
as the exécution of the contract progressed. That the parties under- 
stood this to be so is manifest from their conduct. The Railway 
Company at no time required of McKell any definite statement of 
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the additîonal amount he would agrée to furnish, and never refused 
to take coal upon the ground that there had been no agreement de- 
fining the additional quantity of coal he would furnish, and the tender 
of the coal was treated as an élection to furnish it. This stipulation 
giving him an élection rested upon a valuable considération, received 
when the contract was made. The priée was fixed. The time was 
concurrent with the performance of the contract. The fact that the 
agreement upon this branch of the contract was unilatéral and bound 
only the railway to take the additional coal while it did not bind Mc- 
Kell to furnish any beyond the specified amount does not defeat its 
binding obligation. A contract which is bilatéral in its stipulations 
when made f requently becomes unilatéral upon the performance of the 
stipulations of one of thé parties which were the considération for the 
stipulations of the other. It was the purchase of a privilège which 
McKell might exercise as the performance of the contract progressed. 
It is manifest from the letter of Mr. Ingalls of March 31, 1893, that 
he contemplated (and for that matter desired) that McKell would 
exercise it ; for, while he stipulated for a minimum, no intended maxi- 
mum was mentioned. For an illustration, let us suppose a man agrées 
to buy of another 10,000 bushels of grain in his storehouse containing 
a much larger quantity at a certain price per bushel, and in the con- 
tract of sale and as part thereof he agrées that the vendor shall hâve 
the right to deliver him as much more of the same grain in the store- 
house, or the whole of it, at the same price, as the vendor would 
elect to deliver. Could it be doubted that the vendor would hâve the 
right to include as much more as he should elect? In such case, the 
subject-matter being ready for delivery, the élection must be made 
within a reasonable time. The only différence between that case and 
this is that hère the right of élection continued with the performance 
of the contract and was to be exercised concurrently therewith. It is 
of the essence of an option given for a considération that only one of 
the parties is bound. The other has purchased a privilège to extend 
the contract to as much more as he will, subject to the limitation that 
it shall not extend to other property than that with which the con- 
tract is dealing. In Wheeler v. New Brunswick & C. R. Co., 115 
U. S. 29, 5 Sup. Ct. 1061, 1160, 29 L. Ed. 341, one of the terms of 
the contract v/as an agreement of the buyer that he would accept from 
the vendor any amount of old rails between 200 tons and 600 tons. 
The Circuit Court held that this gave an option to the vendor to de- 
liver any amount between those two quantities. As to this the Su- 
prême Court by Mr. Justice Miller said: 

"We concur with the Circuit Court In holding that when Wheeler & Co. 
say 'we hâve bougUt of you (the railroad company) (rom two (2) to six hun- 
dred tons for delivery in New York or New Ilaven between August Ist and 
October Ist' that they agreed to accept any amount of old rails between 
those limits. The company was selling old rails. It knew that by August 
It would hâve a thousand tons. It did not know how much more they would 
hâve by October 1. It Intended to secure the sale of what it might hâve be- 
tween two hundred and six hundred tons." 

As we hâve said, when a contract contains several mutual stipula- 
tions, each stipulation on the one side is a considération, in part, and 
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of itself, sufficient to support the several stipulations on the otiier 
side. Hence the agreement of McKeil to cède the right of way, to es- 
tablish the plant, and to grant the right of way for such extensions 
as the Company might require were a sufficient considération to sup- 
port the several stipulations of the Railway Company; and one of 
thèse was to take at the price stated not merely 100,000 tons a year 
of the product of the plaintiff's mines, but so much more of it as the 
plaintiiï might elect to deliver. We repeat, it was a continuous op- 
tion, for which the plaintiff paid. 

When the object of the contract is perpétuai in its nature, its in- 
tended duration must be deemed to correspond, as in several of the 
cases cited in the original opinion. It was to such cases that the Lord 
Chancellor Cairns had référence in his opinion delivered in the House 
of Lords in the Llanelly Railway & Dock Co. Case in L- R. 7 H. L., 
when he said at page 560 that such an agreement "must in its nature 
be an agreement which should bave a continuing opération unless some 
power is given on the face of it to the parties to terminate the agree- 
ment." Lord Selborne made a similar observation in his opinion in 
that case at page 567. In such cases the court will hold that the con- 
tract was not determinable. But the contract is not void on that ac- 
count. However, this contract did contain a necessary limitation re- 
sulting from the nature of its subject. 

It was pressed upon us that the contract was void as against public 
policy, in that it required the Railway Company to build and maintain 
the spur railroad which out of regard for its public duty it had a dis- 
crétion to maintain or not, and such cases as Texas, etc., Ry. Co. v. 
Marshall, 136 U. S. 407, 10 Sup. Ct. 846, 34 L. Ed. 385, and Jones 
V. Newport News Co., 65 Fed. 736, 13 C. C. A. 95, are appealed to. 
But that doctrine bas no application hère. It rests upon the ground 
that the public bas an interest to be protected, and that the service 
to the public will be interfered with by the performance of the con- 
tract. But hère the public had no concern with anything the Railway 
Company agreed to do. Its Unes for traffic in the carriage of freight 
and passengers were in no wise endangered. The building and oper- 
ating the spur were but the means to an end- — that is to say, the trans- 
portation of the coal from the place of delivery to its main line — 
and that would be its own business which the company must provide 
for. Much stress is laid upon tbe décision of this court in the case of 
Jones V. Newport News Co., just mentioned. But référence to that 
case will show that, not only was there no contract for the permanent 
maintenance of the switch, but that its relation to the main line "was 
one of probable, or possible, danger to the public using the railroad, 
and to justify its détermination for that reason." 

Defendant's counsel also rely upon the décision of Judge Taft, then 
a circuit judge for this circuit, in the case of Mercantile Trust Co. v. 
Columbus S. & H. R. Co. ( C. C.) 90 Fed. 148, upon an intervening 
pétition of the owners of mines upon a spur track extending beyond 
the railroad company's station on a branch of their railroad. The 
petitioners prayed for an injunction. The company had reserved a 
discrétion to fix a station at the end qf the branch, and it had fixed 
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the terminal station at the place from which the spur extended. But 
it also laid a track on this spur toward the petitioner's mines and 
operated it for a time. The receiver of the railroad was threatening 
to discontinue the spur and take up the track. Having stated thèse 
f acts, Judge Taft said : 

"ïlie question présentée! is whether a raili'oad company may discontinue 
switcli or spur tracks built by it for ttie inirpose of bringins business to its 
road when the contract, under which the spur w;is bnilt contains no express 
obligation to continue its opération for a definite tinie or forever." 

"The contract," said he, "does net contain any express stipulation 
by the railroad company that it will keep and operate its spur track 
for any definite time." And the pétition was denied. The contract 
referred to by the learned judge was not a contract with any pri- 
vate party, but was one with the public, predicated upon a resolution 
of the stockholders, made under the provision of a statute, to build a 
branch railroad to a point near to a place designated by the resolution ; 
and the company exercised its discrétion by fixing the terminus at the 
station from which the spur was extended. if the spur had been 
built under a contract made with a private party for a valuable con- 
sidération, no public interest being affected. an entirely différent case 
would hâve been presented. A railroad company bas no discrétion to 
violate its private contracts unless some public duty forbids their per- 
formance. There are many cases in which it bas been held that the 
court will not control the discrétion of a railroad company where its 
exercise is necessarv to the proper discharge of a public dutv. The 
case of Texas, etc.,''Railway Co. v. 3,îarshall, 136 U. S. 393, 10 Sup. 
Ct. 846, 34 L. Ed. oHri, is a leading authority in the fédéral courts 
upon this subject and has often been cited in state, as well as fédéral, 
décisions. But it would be an tinwholesome abuse of that doctrine 
to allow a railroad company to use it as a shield for défense again.st 
its liabilities on a purely private contract, the performance of which 
can be enforced without in any way disabling it from performing its 
public obligations. In such a case the rules governing private con- 
tracts hâve full force. If it were not so, railroad companies would 
find themselves confronted daily with obstacles which would be insur- 
mountable. The public would hesitate to deal with so irresponsible 
a party. 

A décision that such a contract as this would be void for such a 
reason would be in absurd contrast with the judgments in the two 
English railroad cases above referred to and in the two cases decided 
by the Suprême Court in Franklin Telegraph Co. v. Harrison, 14.5 
Û. S. 459. ]!i Sup. Ct. 900, 3G L. Ed. lia. and the still earlier case 
of Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, in ail 
of which the contract involved much more intimate physical relation 
with the railroad and therefore imposing more restraint than was con- 
templated by this contract of the railway company, which was really 
none at ail. 

A kindred défense hère made is that the contract was illégal be- 
cause the Railway Company was buying this coal for the purpose of 
selling it. We referred to this subject in our former opinion. But it 
186 F.— 4 
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seems fitting tliat some further observations should be made con- 
cerning it. If we were to assume that the Railvvay Company bought 
this coal for the purpose of speculating with some of it, still this 
would not invalidate the contract, if McKell had no further relation 
to it after he had deHvered the coal and the company had a lawful 
and proper use for it. Whether the company should use or sell it 
was a matter for the company 's subséquent détermination. His sale 
of the coal was a perfectly lawful transaction. A further disposition 
of it by the vendee might be ultra vires, but the plaintiflf would be no 
party to it. However, there secms scant ground, considering the com- 
pany's own requirements, for its confession of an unlawful -purpose 
in securing the coal. 

We find no sufficient»reason for a différent conclusion from that 
reached on the former hearing. The resuit is that the judgment then 
given will not be disturbed. 

KNAPPEN, Circuit Judge, concurs in the conclusion that the 
judgment of the Circuit Court should be reversed and a new trial 
ordered. 



CAESTENS PACKIA'G CO. v. SWTNNET. 

(Circuit Court of Appeals, Ninth Circuit. February 20, 1911.) 

No. 1,876. 

1. MASTias AND Servant (§ 270*) — Action for In.tury to Servant— Evidence 

— Statutory Duty to Guard DANGBRO0S Machineby and Appliances. 

In an action by an employé against a packlng company to recover for 
an injury received by falllng into an ungusirded vat of s!ue, based on 
Rem. & Bal. Code Wash. §§ 6587, 6504, which require the operators of 
factories, mills, etc., to malntain reasonable safeguards for ail vats which 
It is practieable to guard and which can be effectively guarded with due 
regard to their ordinary use, and make owners violating such require- 
ments liable to employés who sustain injuries by reason thereof, the 
reasonable practicabllity of safeguarding the vat where the injury oc- 
curred was an issue in the case, and évidence that it was so safeguarded 
by défendant after the injury was compétent and admissible, where it 
was properly llmited to such issue by the Instructions. 

[Ed. Note.' — For other cases, see Master and Servant, Cent. Dig. § 918 ; 
Dec. Dig. § 270.*] 

2. Masteb and Servant (§ 289*) — Action fob Injuky to Servant— Contribu- 

TORY Négligence— Question for Jury. 

In an action by an employé against his employer to recover for an in- 
jury received when he was in a dangerous place but one where he was 
required to go In the discharge of his duty, the facts that he was there, 
that he knew of the danger, and was injured, did not require the court 
to hold as matter of law that he was chargeable with contributory négli- 
gence ; but, in the absence of évidence of any spécifie act of négligence 
on his part, that question was properly submitted to the jury under in- 
structions defining his duty to exercise care. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §J 
1089-1132; Dec. Dig. § 289.^1 

*For other cases see same topic & | numbeb in Dec. & Am, Digs. 1907 ta date, £ Rep'r Indexe! 
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3. Masteb and Servant (§ 204*) — Assumed Hisks — Failure of Master to 
CoMPLY wiTii Statutoby Requiremekt TO Safeguard Machinery. 

Under Rem. & Bal. Code Wash. g§ Gû87, 6594, which requires the opera- 
tors of mlUs, factories, and worksliops where maclimei-y is used to provide 
reasonable safeguards for maehiuery, vats, etc., vvhere it is praeticable 
to guard It, and luake them liable for in.iuries to employés wbo sustaiu 
injuries by reason of the violation of sucli requirement, an employé does 
not assume the rislis of the employaient which arise out of the failure 
of the employer to comply with such statute, nor is he charged with as- 
sumption of such rlsks because of his failure to notlfy the employer of 
the unguarded condition of the machinery where it had never been 
guarded. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 544- 
546 ; Dec. Dig. § 204.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action at law by G. C. Swinney against the Carstens Packing Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

The défendant in the court below, plaintiff in error hère, is a corporation 
owning and operating a packing house near the city of Tacoma, in the state 
of Washington, producing méat, glue, and other articles for the market. On 
the top floor of one of its buildings in its packing house are located glue 
Works, consisting in part of glue tanks, where glue is boiled and prepared. 
The tanks extend about three feet above the floor of the room where they are 
located, and there are four such tanks arranged in a row. Thèse tanks are 
fllled with glue stock oarried from an elevator by wheelbarrows running 
over a platform at the back of the tanks. In the process of fliling the tanks, 
the platform becomes slippery at times from the glue stock falling upon it 
from the wheelbarrows. In the production of glue the tanks are heated to 
a boiling point, and during the liioiUng process the glue and glue material 
used for the production of glue fill the tanks nearly to the top. At the time 
of the plaintiff's injury thèse tanks had never been eovered. 

In the performance of his duties the plaintiff was required to go upon and 
along the platform for the purpose of oiling the shaftlng and other beariugs 
in that locality. At the finie of the accident, the pbiintiff, in the performance 
of his duty, had proceeded along the platform and had oiled the bearings 
of the shafting and elevator, and, while in the act of turning around and 
away from his position of oiling the latter bearing, he stepped ui>on a plank 
which had been left upon the platform. This plank slipped uiuler hini and 
earried him into one of the tanks which at that finie contanied al ont ?,(} 
inches of boiling liquid glue. The heated glue so scalded his right leg as to 
require its amputation. 

The statutes of Washington, providing for protection and health of em- 
ployés in factories, niills, etc., has the following provisions: 

"Section 1. Any person, flrm. corporation or association oiierating a fnctory. 
mill or workshop where machinery is used shall provide and maintain in use 
* * « reasonable safeguards for ail vats, * * * which it is practicnlle 
to guard and which can be effectively guarded with due reg-ird to the or- 
dinary use of such niacliinery and ajipliances. and the dangers to employés 
therefrom. and with which the employés of any such tactory. niill or v/ork- 
shop are liable to corne in cout.-ict whlle in the performance of their duties." 
Kemington & Ballinsrer's Ann. Code & Statutes, S (î5ST. 

"Sec. 8. Any person. lirm, corporation or association wbo violntes or oniits 
to comply with any of the foregoing requiremeiits or provisions of this 
chapter, and such violation or omission shall be the proximate cause of any 
in.iury to any employé, shall be liable in damages to any employé who sus- 
tnins injuries by reason thereof." Remingtoii & Ballingers xinn. Code and 
Statutes, § 6594. 

In his complaint the plaintiff alleged that the défendant owned and op- 
erated the packing house and eharged that it earelessly and negligently failed 

•For other caees see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to provide and malntaiii the safeguards for the vats as required by the stat- 
ute. 

The défendant in his ansvver admitted tlie ownership of the buildings and 
its paclîing house, and of the arrangement of the glue tanins aud their opéra- 
tion ; but denied the other allégations of the complaint; admitted the injury 
to the plaintiffl ; but charged him with wanton recklessness and carelessness 
in the performance of the work in which he was engaged, and alleged that 
he assumed ail the risks incident to the work. 

On the trial of the case the jury rendered a verdict in favor of the plaintiff 
in the sum of $7,500. The défendant hrlngs the case hère upon writ of er- 
rer. 

O. G. Ellis, John D. Fletcher, and R. E. Evans, for plaintiiîf in 
errer. 

Govnor Teats, Hugo Metzler, and Léo Teats, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It is 
assigned as error that the court admitted testimony on the part of the 
plaintiff, over the objection of the défendant, to the effect that subsé- 
quent to plaintiff 's injury the défendant had covered the vats, including 
the one into which plaintiff fell. 

The statute of Washington providing for the protection and health 
of employés in factories, niills, etc., requires reasonable safeguards for 
ail vats which it is practicable to guard, and which can effectively be 
guarded with due regard to the ordinary uses of such machinery and 
appïïances. Whether thèse vats could be reasonabiy safeguarded 
against the dangers they presented to employés by reason of being 
open and uncovered was, under the provisions of the statute, an issue 
in the case. The plaintiff, to prove that they could be so safeguarded, 
introduced testimony that they had been covered since the accident. 
This was the best testimony that could be produced upon that issue 
and was clearly admissible. The objection that the testimony was 
prejudicial to the défendant, intending to prove an admission on the 
part of the défendant of a previpus neglect of duty, cannot be sustained 
in a case of this character. The testimony was not introduced for 
that purpose, and the court expressly instructed the jury that it was 
not to be so considered. The instruction given by the court was as fol- 
lows : 

"The court lias permitted évidence to the effect that covers for, since the 
accident to the plaintiff, hâve been placed over the vats. This évidence has 
been admitted only for the purpose of bearing upon the question of wheth- 
er at the time of the in.iury it was practicable to guard the vats, and wheth- 
er they could be effectively guarded with due regard to the ordinary use 
of such nmcliluery and appliances. The évidence was admitted only for that 
purpose. It should not be considered by you as being in an,y way an admis- 
sion, or as tending to prove négligence on the part of the défendant ; but it 
bears upon one of the facts which the plaintiff lias to establish as a part of 
his case, nainely. whether it was practicable to guard thèse vats, and whether 
they could be effectively guarded." 

This instruction vi'as in accordance with the rule established in the 
state of Washington. Erickson v. McNeeley & Co., 41 Wash. 509, 
520, 84 Pac. 3 ; Thomson v. Issaquah Shingle Co., 43 Wash. 253, 257, 
86 Pac. 588; Gustafson v. West Lumber Co., 51 Wash. 25, 28, 97 
Pac. 1094. 
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The case of Columbia & Ptiget Sound R. Co. v. Hawthorne, 144 U. 
S. 202, 12 Sup. Ct. 591, 36 L. Ed. 405, citecl by the défendant as _au- 
thority for the rule that such évidence was inadmissible, is, we think, 
an authority for its admission. That case arose in the territory of 
Washington and long before the passage of the act by the state pro- 
viding for the protection of employés in factories, mills, etc. The Su- 
prême Court held, it is true, that, in an action for injuries caused by a 
machine alleged to hâve been negligently constructed, a subséquent 
altération or repair by the défendant is not compétent évidence of nég- 
ligence in its original construction. But the court pointed out a dis- 
tinction where the question was whether the défendant or some one 
else had a duty to perform with respect to the machinery or structure 
causing the injury. And this distinction is stated by the court in re- 
ferring to the case of Readman v. Conway, 126 Mass. 374. In that 
case the plaintiff was injured by a defect in a platform in front of a 
building on land owned by the défendants, but occupied by tenants. 
The question was whether by the terms of the leases the landlords 
were to keep in repair the whole platform, or whether each tenant was 
to keep in repair the part in front of his establishment. The Massa- 
chusetts court admitted testimony over the objection of the défendant 
showing that after plaintifî's injury défendants made gênerai repairs 
of the platform. It was held by the Massachusetts court that the acts 
of the défendants were in the nature of admissions that it was their 
duty to keep the platform in repair, and therefore compétent. In other 
words, the évidence tended to point out the party whose duty it was 
to keep the platform in repair ; and the Suprême Court of the United 
States held that this décision had no bearing upon the rule excluding 
évidence of négligence as shown by altérations and repairs subséquent 
to the injury. 

In the présent case évidence that the défendant covered the vats 
subséquent to the injury to plaintiff tended to show that the vats could 
be reasonably safeguarded by being covered, and that they could be 
so protected with due regard to the ordinary uses of such vats. The 
évidence tended to point out the duty of the défendant with respect 
to thèse vats. If a subséquent act is admissible to point out the party 
who is charged with a duty, where that question is an issue of f act, it 
seems to us that it is equally admissible to point out the spécifie duty 
with which the party is charged when that question is an issue of f act 
and the évidence is limited to that issue. 

It is assigned as error that the court denied motions and refused in- 
structions based upon the défense that the évidence established the 
fact that plaintiff had been guilty of contributory neghgence, without 
which the injury complained of would not hâve been sustained. It is 
contended that the question of contributory négligence, under the 
évidence in the case, was not a question of fact for the jury, but one 
of law for the court. The trial court treated the question as a mixed 
question of law and fact ; the first question being the standard of care 
required of the plaintiff. This was a question of law and was so de- 
termined by the court. The court instructed the jury as a matter of 
law that the plaintiff was required in the performance of his duties to 
exercise the care of a reasonably prudent person in conducting and 
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exposing himself to danger ; that, the greater the danger of the situa- 
tion, the greater the précaution and vigilance required ; that it was his 
duty to use his sensés, to use his eyes, so as to save himself from in- 
jury; that he had no right to go into a dangerous place, and shut his 
eyes and ignore the conditions; he was bound to take notice of those 
things which are open, visible, and apparent; and if a dangerous con- 
dition existed which was open and apparent to him, and he voluntarily 
placed himself in a position of great danger, when in the exercise of 
ordinary care he might hâve gone about his work in another way from 
a difïerent position — a comparatively safe way — then he could not 
recover because he was guilty of contributory négligence. 

The second question was one of fact, and was whether the plaintifï's 
conduct measured up to this standard of care and prudence. This was 
a question of fact for the jury to détermine in view of ail the sur- 
rounding circumstances. The question has been raised in some cases 
of this kind whether the défense of contributory négligence is admis- 
sible where failure of the défendant to comply with the requirements 
of the statute is the proximate cause of the injury to plaintiff. Caspar 
V. Lewin, 82 Kan. 604-, 109 Pac. 657. But, as that question is not di- 
rectly involved in this case, we will pass it by. What question of fact 
was the jury required to détermine in this case? What act or omission 
on the part of the plaintiff is chargeable against him as contributory 
négligence? It was not the présence of the loose board on the plat- 
form onto which he stepped, nor the existence of the uncovered vat into 
which he was carried by the slipping board. There is no évidence tend- 
ing in any degree to show that he contributed to the existence, or con- 
dition of either of thèse proximate causes. There was also évidence 
tending to show that the platform was slippery, and that it was made 
slippery by glue stock f alling upon it ; but there was no évidence that 
the plaintiff was in any way responsible for that condition of the plat- 
form. What, then, was the charge of contributory négligence against 
the plaintiff? It is that he had been employed as an oiler at the place 
where he was injured for about three weeks, that he knew the platform 
was slippery, and that the place was dangerous. Upon this évidence 
it is contended that the plaintiff failed to use such a degree of care in 
passing over the platform as was required of him under the known 
dangerous conditions, and that the court should hâve so determined as 
a matter of law. As the plaintiff was in the discharge of his duty in 
placing himself in this perilous condition — a duty the performance of 
which was known to and sanctioned by the défendant— the fact that he 
was in such position had no tendency to prove that he was négligent 
or careless. Snow v. Housatonic Railroad, 90 Mass. 441, 450, 85 Am. 
Dec. 720. In that case the plaintiff was an employé of a railroad com- 
pany and was engaged in performing the duties of a switchman. The 
proximate cause of the injury to the plaintiff was a hole in one of the 
planks laid down between the rails of the defendant's railroad where 
it crossed the highway, which had existed for more than two months 
to the knowledge of the plaintiff. Into this hole the plaintiff stepped 
while in the performance of his duties as a switchman, and was injured 
by the moving cars. It was held that, although the plaintiff continued 
in the employment of the company after he knew of the defect and 
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the danger it présentée! to him, the court could not rule, as a matter of 
law, that the plaintiff was careless ; but the question should be sub- 
mitted as a question of fact for the détermination of the jury. 

In the case of Gardner v. Mich. Cent. R. R., 150 U. S. 349, 360, 14 
Sup. Ct. 140, 143, 37 L. Ed. 1107, the Suprême Court of the United 
States refers to this Massachusetts case and approved and appUed the 
doctrine there declared, with this comment : 

"The Suprême Judicial Court of Massachusetts held that the défendant was 
not relieved of its liabllity to the plaintlfC by reason of any relation whlch 
subslsted between hlm and it at the time of the accident arisins ont of the 
employment in whicli he was engaged, because, auioug other reasous, it did not 
appear that the defect in tlie road was the resuit of any such nesligenee in 
the servant as to excuse the défendant, but was caused by a want of repair 
in the superstructure between the tracks of the defendant's road, which de- 
fendant was bound to keep in a suitable and safe condition so thnt plaintiff 
could pass over it witliout incurring the risk of injury. The liability was 
rested on the implled obligation of the master, under bis contract with those 
whom he employs, to use due care in supplying and maintaining suitable 
instrumcntalities for the performance of the work or duty which he requires 
of them, and renders him liable for damages occasioned by a neglect or omis- 
sion to fulfill this obligation, whether It arises from his own want of care or 
that of hls agents to whom he intrusts the duty." 

The court said further: 

"The question of négligence is one of law for the court only where tlie 
facts are such that ail reasonable men must draw the sanie conclusion from 
them, or, in other words, a case should not be withdrawn from the jury 
uuless the conclusion follows as matter of law that no recovery can be had 
upon any view which can be properly taken of the facts the évidence tends 
to establish." 

In tlie case of Kreigh v. Westinghouse & Co., 214 U. S. 349, 257, 
258, 29 Sup. Ct. 619, 53 L. Ed. 984, this doctrine was apphed to a sit- 
uation where the plaintiff was tlie foreman of a force of bricklayers 
engaged in the construction of a large brick building, which the de- 
fendant as principal contracter was erecting. At the time of plaintiff's 
injury, he and his men were engaged in laying the brickwork on the 
wall of the building. At the same time defendant's men were engaged 
in laying concrète upon the top of the roof. The material for this work 
was being hoisted to the roof by means of an engine operating a der- 
rick with a rope and bucket attachment. The bucket was raised to a 
point a little higher than the top of the building, and then pulled in- 
ward onto the roof by means of a guy rope, attached to a boom carry- 
ing the bucket. When the bucket was emptied, it was swung out from 
the wall by means of an energetic push. While this work was in prog- 
ress, the plaintiff, superintending the érection of a scaffolding for the 
men to work upon in the further construction of the wall, was stand- 
ing upon a plank near the wall when the bucket was swung outward by 
a push from the men operating it, and the plaintiff was struck by the 
heavy bucket attached to the rope from the end of the boom, and was 
knocked off the plank and, falling a considérable distance to the ground, 
was severely injured. It was contended by the défendant that the injury 
to plaintiff was caused by his fellow servants, and that the défendant 
was therefore exempt from liability. It was further contended by the 
défendant that the plaintiff was guilty of contributory négligence on 
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évidence that the derrick was in plain view of the plaintiff upon the 
roof ; that he had fairly admitted in his testimony that he knew that 
the men had rested the bucket on the roof, and that, of cotarse, they 
would be soon sending it back; that he appareritly became absorbed 
in the particular work in which he was engaged, and entirely oblivious 
of his surroundings ; that he vvent along the wall to a point directly 
in front of the derrick and in the path of the bucket, turned his back 
upon the men, and gave his entire attention to what the people were 
doing, utterly unmindful of his own situation and safety. 

With respect to the défense that the injury to the plaintiff was caused 
by fellow servants, the Suprême Court held that: 

"If the négligence of the niaster in falling to provide and maintain a safe 
place to work contributed to the injury received by the plaintiff, the master 
would be liahle, notwithstanding the concurring négligence of those perform- 
ing the work." 

The court held further that there was enough in the case to require 
its submission to the jury upon the question of fact involved in the 
charge of contributory négligence on the part of the plaintiff. 

We think the évidence of contributory négligence in ail thèse cases, 
particularly in the last one, was as strong if not stronger than the case 
before the court, and that, under the rule which thèse cases establish, 
the trial court was right in submitting the case to the jury upon the 
question of contributory négligence. 

It is next contended that, as the dangerous conditions in the place 
where plaintiff was employed were open and apparent, he assumed the 
risk of injury under such conditions. This question was carefully con- 
sidered and determined by this court in the case of Welsh v. Barber 
Asphalt Co., Ki? Fed. 4()5, 93 C. C. A. 101. In that case the Législa- 
ture of the State of Oregon had adopted substantially the act of the 
State of Washington providing that factories, mills, and workshops 
where machinery was used should provide reasonable safeguards for 
machinery when it was practicable to guard the same. In that case the 
plaintiff's intestate was killed in operating a defective clutch in connec- 
tion with an unprotected set screw. The trial court had admitted the 
défense that the deceased had assumed the risk of the employment in 
which he was engaged, and the jury returned a verdict for the défend- 
ant. This court reversed the judgment, holding that the purpose of the 
statute was to deprive the master of the défense of assumption of risk 
when an injury occurred as a resuit of the violation of its provisions. 
We can add nothing to what was said upon that subject in that case. 
The court instructed the jury in the présent case that, when plaintiff 
entered the employ of the défendant, he did not assume that risk of the 
employment which arose out of the failure of the défendant to comply 
with the provisions of the act. This instruction was correct as declared 
by this court in the case referred to. 

It is objected that the plaintiff is deprived of his right to claim that 
under the statute the défendant was charged with the risk attending 
the maintenance of the unguarded vats for the reason that the plain- 
tiff did not notify défendant of its failure and neglect in this respect 
as provided in the statute. The failure of the défendant to guard the 
vats was not a temporary failure. The vats had never been covered. 
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It was an entire failure from the date of construction and not because 
of lack of notice from tlie plaintifï. This objection cannot be sustained. 
The failure of the plaintiff to give défendant notice of the unguarded 
condition of the vats under such circumstances does not prevent a re- 
covery since the object of the notice was simply to secure an inspection 
bv the Commissioner of Labor. Mcintosh v. Sawmill Phcenix, 49 
Wash. 152. 94 Pac. 930; Campbell v. Wheelihan-Weidauer Co., 4ô 
Wash. 675, 89 Pac. 161. 

It follows that the judgment of the Circuit Court must be affirmed, 
and it is so ordered. 



THE FLORENCE. 

THE CArT.\IN BENNETT. 

(Circuit Court of Appeals, Tliird Circuit. March 7, 1911.) 

No. 1,404. 

Collision (§ 91*) — Steam Vessels Meeting in Nakeow Oiiannei^Viola.- 
tion op rule. 

Tlie steam barge Florence, passing down the Delaware from Pliila- 
delphia at night, came into collision with the steamshlp Beunett, coming 
lip. The vessels saw each other's lights when a mile and a half or 
more apart. The Florence was foUowing the New Castle range, but 
was somewhat to the right or westward of it, while the Bennett was on 
the Finn's Point range. The two ranges converge so as to require a 
change of course of some three points to pass from one to the other 
at intersection, and the collision occurred near the intersection. The 
Florence admittedly gave a signal of two blasts, indicating her inten- 
tion to cross ahead of the Bennett, and starboarded her helm, but her 
signal was not heard nor answered by the Bennett until immediiitely 
before collision, and .she then gave a signal of one blast and kept her 
course and speed. Held, tliat the narrow channel rule fAct June 7, 
1897. c. 4. art. 25, 30 Stat. 101 [U. S. Comp. St. 1901. p. 2883]) appUed 
and required the Florence to keep to the right side of the channel and 
pass port to port and that she was In fault for attenipting to cross ; 
that the Bennett was not in fault, havlng the right to assume that the 
llorence would remain on her side of the channel. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 91.*] 

Appeal.from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Cross-suits in admiralty for collision between the steam barge Flor- 
ence and the steamship Captain lîennett. Decree against both vessels, 
and both appeal. Reversed on the Bennett's appeal, and decree di- 
rected against the Florence alone. 

For opinion below, see 171 Fed. 199. 

Henry R. Edmunds and Wallace, Butler & Brown (Frederick M. 
Brown, of counsel), for The Captain l'jennett. 

John F. I^ewis and F. C. Adler, for The Barge Florence. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

•For other cases see same topic & § humbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LANNING, Circuit Judge. The steam barge Florence and the 
steamship Captain Bennett collided in the Delaware river below Phila- 
delphia on the evening of April 10, 1906. A hbel for damages was 
filed by the owners of each of the vessels against the other vessel. 
The district court, by its final decree, adjudged both vessels at fault, 
and directed the joint damages and costs, amounting to $12,653.22, 
to be equally divided between them. Both vessels bave appealed. 

The night was clear. The Florence was going down the river, in 
a south-south-easterly direction, in the portion of the river's channel 
niarked by the Newcastle range lights, which were back of her. The 
Bennett was going up the river, in a north-north-easterly direction, in 
the portion of the river's channel marked by the Finn's Point range 
lights, which were ahead of her. On reaching the intersection of the 
two lines of range lights, a vessel on one of the ranges woukl need to 
alter her course but about three points of the compass to get on the 
other range. At the moment of tlie collision, the navigation of the 
Florence was, and at least for two hours previously had been, in 
charge of the master, Blocksom, who was also at the wheel in the pilot 
house. Russell was acting as the lookout. No other member of the 
crew was upon the deck or in a position to see the Bennett bef ore the 
Florence blew her danger signais. Russell was not called as a witness, 
and, although Blocksom says he endeavored to find him, bis évidence 
shows that he made no proper effort to secure Russell's testimony. 
Blocksom is the only witness testifying for the Florence who claims 
to hâve seen the Bennett before the Florence blew her danger signais, 
and he was acting as navigator, pilot, and helmsman. The Bennett 
was manned in part by Chambers, who was a pilot taken on at the 
Delaware Breakwater, Wick the helmsman, Nelson the lookout, and 
Garmann the second mate, ail of whom were on duty at the time of 
and before the collision, and ail of whom testify to conditions preced- 
ing the collision. 

The two vessels were approaching each other on converging lines. 
The Bennett was drawing about 17 feet of water and the Florence 
about 71/4 feet. The navigable channel was not wide, but it was con- 
siderably wider for the Florende than for the Bennett. Blocksom 
says that, when he first saw the Bennett, the Florence was as far on 
her starboard side of the channel marked by the Newcastle range 
lights as it was prudent for her to go, and that, though the Bennett 
had not yet reached the Newcastle range, he saw both of the Bennett's 
side lights. If that statement be true, and if the Florence was far 
above the intersection of the two lines of range lights as her witnesses 
claim, the Bennett, while in the Finn's Point range, was headed to 
eut across the shoals before reacb.ing the intersection, and was taking 
a course which Blocksom dcemecl unsafe even for the P'iorence. The 
pilot of the Bennett held a first-class pilot license, and had piloted 
many vessels larger than the Bennett up and down the Delaware river. 
He knew the channels and the range lights. Not only is Blocksom's 
statement that the Bennett showed both of her side lights to the Flor- 
ence contradicted by the witnesses for the Bennett, but, as the learned 
district judge in bis opinion (171 Fed. 199) said, it is intrinsically in- 
credible. The collision cannot be accounted for on that theory. 
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Counsel for the Florence has by an elaborate argument endeavored 
to show that the collision occurred on the westerly side of the channel 
marked by the Newcastle range lights and above the intersection of 
the two lines of range lights. Fixing the point of the collision there, 
he argues that the Bennett disregarded the rules of the road and was 
solely at fault. But the collision could not hâve occurred there unless 
the Bennett before reaching the intersection eut across the shoals from 
the Finn's Point range to the Newcastle range, or unless she had at 
the intersection, or, after turning it, passed into the westerly side of 
the Newcastle range, and proceeded up the river on that side. The 
first of thèse théories we hâve rejected. As to the second of them, the 
évidence is contradictory. Blocksom says that the coUision occurred 
"just abave the buoy on the lower end of the Pea Patch Shoals." Ac- 
cording to the government chart that is about a mile above the inter- 
section. Desmaris, the pilot of the Florence, who, however, was in 
bed up to the time when he heard the distress signais, says it occurred 
about half a mile below Ft. Delaware and above the light at Salem 
creek. That was a mile or more above the intersection. Cook, one 
of the crew of the Florence, who was also in bed until awakened by 
the danger signais, says the collision occurred "just below the Pea 
Patch Shoal buoy." The buoy by the chart appears to be nearly a 
mile above the intersection. Lewis, the pilot of the tug Brady, who 
was going down on the Newcastle range, and who a few minutes after 
the collision picked up the Florence and towed her to the flats a mile 
or more below the intersection, says that, when he reached the Flor- 
ence, she was "about quarter of a mile below Pea Patch buoy" and 
"above the intersection of Finn's Point range with the Newcastle 
range." Hazel, the master of the Brady, says that the Brady was 
running the Newcastle range when she picked up the Florence "just 
a little above" the intersection of the two ranges. Blocksom and Cook 
also say the Florence was on the westerly side of the line of the New- 
castle lights, and Lewis says that the Brady "was running on New- 
castle range a little to the westward" when she picked up the Florence. 

Chambers, the Bennett's pilot, says that, with the aid of his glasses, 
he first observed the green or starboard side light of the Florence 
about two points oft his port bow, when he was on the Finn's P^int 
range, and when the Florence was about three miles away ; that at 
that time he was slightly on the westerly side of the line of the Finn's 
Point lights; that he then ported his wheel and broup;ht the Bennett 
up on the range and steadied her there; that the Florence continued to 
show to the Bennett her green liglit and made no change at any time 
before the collision ; that he continued to keep his course and speed ; 
that he is "quite sure" the collision occurred below the intersection ; 
that his view of the Newcastle range lights was obstructed by Ft. 
Delaware until he came very near to the intersection, and that he 
could not see them at any time before the collision, although just after 
the collision, while the Bennett was aground as the resuit of the colli- 
sion, the Newcastle range lights were visible. Nelson, the Bennett's 
lookout, says he saw the green side light of the Florence, and that he 
did not at any time see her red side light. Wick, who was at the Ben- 
nett's wheel, says he saw the green light of the Florence about two or 



60 186 FEDERAL EBPOETEB 

three points off the port bow of the Bennett; that, though he was 
constantly watching, he did not at any time see the red light of the 
Florence; that, after the Bennett had blown one blast of her whistle 
as a signal to the Florence that the Bennett intended to pass port to 
port, the Florence continued to show her green light ; that the Bennett 
then gave a second signal of one blast which was followed by a cross- 
signal of two blasts from the Florence and the collision. Garmann, 
the Bennett's second mate, who was on the lower bridge, says he saw 
the green light of the Florence a couple of points off the Bennett's 
port bow when the Florence was two or three miles awayj and that pre- 
vious to the collision the Florence did not show her red light. Olsen, 
the Bennett's master, who was writing in the chart room, says that, 
after hearing the Bennett give a second signal of one blast, he jumped 
up and went ont on the deck, heard the Florence give two blasts, and 
saw her two side lights off the Bennett's bow about a second or two 
before the collision, that the Bennett was on the Finn's Point range, 
and that the collision, with the hard-porting of the Bennett's wheel at 
that moment, threw the Bennett off the range, and forced her aground. 
Nelson also says the Bennett was "just about on the ranges" with "one 
light above the other." Wick says "w.e were on the ranges," and that 
the range lights were "in line with each other." Garmann says the 
Bennett was on the range and kept on it until the time of the collision, 
and that for four or five minutes before he saw the Florence the two 
range lights appeared one above the other. Olsen says that, when he 
came out of the chart room, he saw the Finn's Point range lights "one 
on top of the other, a little down to the westward, if anything, I 
should say." Later he said "the high light was a little to the east- 
ward of the lower light, and we had them a little to the westward." 
Chambers admits that previous to sighting the Florence he had the 
ranges "slightly open to the westward," but that he then got on the 
ranges, and steadied the Bennett there. Thèse are ail of the witnesses 
who testified for the Bennett. On their testimony it is impossible to 
find that after the Florence was first sighted the Bennett remained 
on the westwardly side of the Finn's Point range lights. We cannot 
agrée, therefore, with the conclusion of the learned district judge that 
the Bennett "was certainly to the westward in the channel, and was 
therefore not in her proper position." We do apurée with bis statemènt 
that "the decided weight of the évidence tends to the conclusion that 
the point of contact was close to the intersection and certainly was 
before either vessel had turned to follow the new range." 

Our conclusions as to the essential facts are that up to the moment 
of the collision the Bennett had not left the Finn's Point range; that, 
though when the i'ennett first sighted the Florence the former was 
slightly on the westwardl}- side of the line of the Finn's Point range 
lights, she immediately ported her helm and took her position on the 
line of the lights and remained there until the collision ; that the Flor- 
ence up to the time of the collision had not left the Newcastle range; 
that the Florence had continuously showed her green or starboard 
side light to the Bennett ; that the Florence had continuously had the 
Bennett on her own starboard side; that the weight of the testimony 
completely overbalances Blocksom's uncorroborated statemènt that the 
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Bennett at any tinie showed both of her side lights to the Florence; 
that when the Brady, which was sailing the Newcastle range, came 
to the rehef of the Florence, she found the Florence at or near the 
intersection without turning into the Finn's Point range, and that the 
collision occurred at or very nearly at the intersection of the two 
ranges. Thèse conclusions, we believe, are supported by the clear 
weight of the évidence. 

What, then, was the rule of the road applicable to the movements 
of the two vessels ? Certain pilot rules are ref erred to in the opinion 
of the District Court. Congress, however, has established rules, and, 
if any of them is clearly applicable to the case, we need not invoke 
the aid of anv pilot rule. The congressional act of June 7, 1897 (chap- 
ter 4, 30 Stat. 96 [U. S. Comp.'St. 1901, p. 2875]), has prescribed 
what are known as the "head and head, starboard hand, narrow chan- 
nel, and overtaking rules." In the présent case the head and head 
and the overtaking rules are clearly inapplicable. The Bennett con- 
tends that the starboard hand rule should be applied. That rule is 
founded on articles 19, 21, 22, and 23 of the act, which are as follows: 

"Art. 19. When two steam vessels are crosslns po as to involve risk of col- 
lision, the vessel which has. the other on her owii starboard side shall keep 
out of the way of the other." 

"Art. 21. Where, by any of thèse rules, one of two A-essels is to keep out 
of the way, the other shall keep her course and speed. 

"Art. 22. Every vessel which is directed by thèse rules to keep out of the 
way of another vessel shall, if the clrcumstances of the case admit, avoid 
Crossing ahead of the other. 

"Art. 23, Every steani vessel which is directed by thèse rules to keep 
out of the way of another vessel sliall, on approaching her, if uecessary, 
slacken her speed or stop or reverse." V. S. Comp. St. 1901, p. 2883. 

The argument of the Bennett is that, as she was on the starboard 
side of the Florence, she properly kept her course and speed, and 
that the Florence was at fault in not slackening her speed, or stop- 
ping or reversing her engine. The argument of the Florence seems 
to be to the effect that the narrow channel rule was applicable. That 
rule, which is defined by article 25 of the act, is as follows: 

"In narrow channels every steam vessel shall, when it Is safe and prac- 
ticable, keep to that side of the fairway or niidchannel which lies on the 
starboard side of such vessel." 

It is immaterial which of the two rules be applied in this case. If 
the purpose of the Florence was to pass beyond the line of the Finn's 
Point lights before turning into the Finn's Point range, her intended 
course was across the course of the Bennett, and in that event it was 
her duty, under the starboard hand rule, to keep out of the way of 
the Bennett, and to cross that line under the Bennett's stern. If, on 
the other hand, it was not her purpose to cross the line of the Finn's 
Point lights, it was her duty to turn into the Finn's Point range so 
as to pass the Bennett port to port; that is, to observe the narrow 
channel rule. There is nothing in the record indicating that it was 
not safe or practicable for the Florence and the Bennett each to 
keep on her right hand side of the channel. Fnding, as we do, that 
the Bennett was not where the Florence places her, but that she was 
on the line of the Finn's Point lights, each vessel knew that there was 
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a bend in the channel between them. Each knew that the other's 
course should follow the bend. In The Victory and The Plymothean, 
168 U. S. 410, 18 Sup. et. 149, 42 L. Ed. 519, Chief Justice Fuller 
said: 

"Indeed, the rule applicable when two vessels 'are crossing so as to in- 
volve rlsk of collision' that 'the vessel which has the other on her starboard 
side shall keep out of the way' is ordlnarily inapplicable to vessels coming 
around bends in ehannels, which may at times bring one vessel on the star- 
board of the other. It has often been held as a gênerai rule of navigation 
that vessels approaching each other in narrow ehannels, or vs^here their 
courses diverge as much as one and one-half or two points, are bound to 
keep to port and pass to the right, whatever the occasional effect of the 
slnuosities of the channel." 

Referring to the starboard hand rule, the Chief Justice also quotes 
f rom The Pékin, L. R. ( 1897) App. Cas. 532, as f ollows : 

"The crossing referred to In article 22 Is 'crossing so as to involve risk 
of collision' and it is obvions that, while two vessels in certain positions 
and at certain distances in regard to each other In the open sea may be 
crossing so as to Involve risk of collision, it would be completely mistaken to 
take the same view of two vessels in the same positions and distances in the 
reaches of a winding river. The reason, of course, Is that the vesels must 
follow, and must be known to intend to follow, the curves of the river bank. 
But vessels may no doubt be crossing vessels wlthin article 22 in a river. 
It dépends on theIr presumable courses. If at any time two vessels, not end 
on, are seen, keeping the courses to be expected with regard to them re- 
spectlvely, to be llkely to arrive at the same point at or nearly at the same 
moment, they are vessels crossing so as to in volve rislv of collision ; but they 
are not so crossing if the course which is reasonably to be attributed to 
either vessel would keep her clear of the other. The question, therefore, 
always turns on the reasonable Inferenee to be drawn as to a vessel's future 
course from her position at a particular moment, and this greatly dépends 
on the nature of the locallty where she Is at that moment." 

The Florence by the testimony of ail her witnesses until she sighted 
the Bennett was on her starboard side of the channel. That was hei 
proper side. The Bennett was justified in beheving that she would 
reniain on that side. Had she donc so, the vessels would hâve passed 
port to port and, we are satisfied, in perfect safety. By her own tes- 
timony, however, it appears that the Florence gave a signal of two 
blasts (which the Bennett dénies she gave until it was too late to avoid 
the collision), immediately starboarded her helm, and attempted to cross 
the bow of the Bennett. As said in The Pékin, circumstances may 
arise in which it is not improper for vessels to cross courses in nar- 
row ehannels. In such cases the starboard hand rule is applicable. 
The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771, was 
such a case. This was not. The Bennett was not on the Florence's 
side of the channel, and there is nothing to show that she knew or 
could hâve known that she was crossing the Florence's intended course. 
The narrow channel rule was as clearly applicable hère, we think, as 
it was in Screw Collier Co. v. Webster, L. R. (1910) App. Cas. 165, 
where the House of Lords applied it to two vessels which collided 
in the Firth of Forth, and where Lord Gorell said : 

"I think it is perfectly clear that the collision occurred in a narrow chan- 
nel, and that it occurred on the north side of that channel, and then, when 
one flnds that the Prudhoe Castle, the downcoming vessel, was on her wrong 
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slde of the channel at the time of the collision under a starboard helm, it is 
very difficult to see how the prlmary blâme of this collision should hâve been 
other than on the part of that vessel. Tui'ning to the other ship — the Ruby — 
she would in her ordinary course come around the island with the light- 
house of which we hâve lîeard, and, following that course, would uîiturally 
get, if she foUowed It in the ordinary and proper way, to about the spot 
wliere this collision happened. In those circumstances it seems to me ex- 
tremely difficult to impute any blâme to her ; and I agrée with what the 
learned Lord Président has said that she ought to be exonerated entirely." 

The Florence was crossing the narrow channel with a starboard 
helm. We hâve above stated that we find upon the testimony in the 
case that the Bennett was not on the Florence's side. She was on 
the line of the Finn's Point lights. True, her proper position, under 
the narrow channel rule, was on her right-hand side of that line, and 
not directly on the line. Nevertheless, there was ample space for 
the movements of the Florence in her own starboard side of the 
channel. Had she not starboarded her helm, and attempted to cross 
ahead of the Bennett, there would hâve been no collision. The posi- 
tion of the Bennett directly on the line of the Finn's Point lights was 
not the proximate cause, or a contributing cause, of the collision. 
Had the Florence, on approaching the bend, ported her helm, as she 
should hâve done, ail would hâve been well. The Bennett had no 
reason to suppose that the Florence would attempt to leave her proper 
side of the channel. In making the attempt she assumed ail the risks. 

Tlie decree of the District Court is reversed, with costs against the 
Florence in this court. The record will be remanded with instructions 
to enter a new decree adjudging the Florence solely at fault, dismiss- 
ing the libel again.st the Bennett, with costs, sustaining the libel against 
the Florence, and awarding against the Florence the damages sus- 
tained by the Bennett, with costs. 
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(Circuit Court of Appeals, Sixth Circuit, llarch 7, 1911.) 

No. 2,048. 

1. Monopolies (§ 12*) — Fedekal Anti-Teusi Aci — Oonstkuction and 

SCOPE. 

The sale of a business and the good will pertaining to it, and an 
agreement, within reasonable limitations as to time and territory, not 
to enter into compétition with the purehaser, when niade as a part of 
the sale of the business, and not as a device to control commerce, is 
not within the fédéral anti-trust law of July 2, 1890 (chapter 647, 26 
Stat. 209 tu. S. Comp. St. 1901, p. 3200]), but such act renders unlawful 
every contract combinatlon or conspiracy which directly or necessarily 
opérâtes in restraint of trade between the states wlthout regard to the 
form which the transaction takes. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 
§ 12.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Monopolies (§ 16*) — Fédéral Anti-Trust Act — Illégal Contracts — 
Lease or Vessel. 

Ijlbelant and respondent were both owners of steamers running regu- 
larly between Détroit and Toledo, and for a number of years had oper- 
ated under a pooling arrangement which gave tbem a monopoly. At tlie 
expiration of sucli arrangement, libelant sold one of Its boats and Ifiiisert 
the other to respondent for a term of tbree years to be run between sueii 
two points, and at the pâme finie transferred its good wlll, and ngrewl 
not to engage in compétition duriug tlie term. The rental reserved wns 
more than the steamer could bave earned operated independently. HrliL 
on the évidence, that the dominant purpose of tlie parties was to enable 
respondent to maintain its monopoly of the business, and that the lease 
was void as In violation of Sherman Anti-Trust Law Jnly 2, 1890, c. 647, 
26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), and rent could not be recov- 
ered thereon. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12 ; Dec. Dig. 
§ 16.*] 

Severens, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Suit in admiralty by the Darius Cole Transportation Company 
against the White Star Line. Decree for respondent, and libelant ap- 
peals. Affirmed. 

F. C. Harvey (J. J. Speed, of counsel), for appellant. 
Gray & Gray, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPËN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is an appeal from a decree dis- 
missing the libel filed by appellant for the recovery of two installments 
of rent tipon a lease of the steamer Idlewild; the decree being based 
upon the ground that the contract of lease was void as being in re- 
straint of trade under the Sherman anti-trust law (Act July 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). The lease was 
made Mardi 8, 1900, for a term of three years, at an annual rentâl of 
$13,000, with a provision for the substitution (without additional rent- 
al), during a portion of the season, of the steamer Arundell, ovi^ned 
by appellant, and then engaged during a short season in navigating 
Eake Ontario, and with further provision for the use of the x\rundell 
by appellee (in connection with the Idlewild) for another portion of 
the season, at the option of appellant at an added rental. The Idlewild 
was to be run "as a passenger and packet freight steamboat between 
Port Huron and Détroit, Michigan, and Toledo, Ohio, and upon any 
portion of said route," and in connection with the lessee's "other steam- 
ers in the passenger and packet freight business on the river and 
lakes between Port Huron, Michigan, and Toledo, Ohio." By the 
eleventh paragraph of the charter the lessor "agrées to surrender to 
the party of the second part ail of the good will of the 'river business,' 
so-called, that may be controlled by it, and to that end agrées not to 
enter into compétition with the party of the second part upon the 
routes herein named, and not to operate any of its vessels or any vessel 

*For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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whatsoever on the said routes between Détroit and Port Huron or be- 
tween Détroit and Toledo during the period of the said three years." 

[1 ] It is well settled that the sale of a business, and the surrender of 
the good will pertaining to that business, and an agreement thereunder, 
vv'ithin reasonable hmitations as to tinie and territory, not to enter into 
compétition witli the purchaser, when made as part of the sale of the 
business, and not as a device to control commerce, is not within the 
fédéral anti-trust law. United States v. Ti-ans-Missouri Freight Ass'n, 
166 U. S. 290, 329, 17 Sup. Ct. 540. 41 L. Ed. 1007; United States 
V. Joint Traffic Ass'n, 171 U. S. 505, 568, 19 Sup. Ct. 25, 43 L. Ed. 
259; Bernent v. National Harrow Ce. 186 U. S. 70, 92, 22 Sup. Ct. 
747, 46 L. Ed. 1058; Cincinnati Packet Co. v. Bay, 200 U. S. 179, 185, 
26 Sup. Ct. 208, 50 U Ed. 428; Fisheries Co. v. Lennen (C. C.) 116 
Fed. 217; Davis v. A. Booth & Co. (6th Circuit) 131 Fed. 31, 65 
C. C. A. 269. 

On the other hand, it is equally well settled that the fédéral anti- 
trust law forbids every contract, combination, or conspiracy which 
directly or necessarily opérâtes in restraint of trade between the states 
without regard to the form which the transaction takes. Northern 
Securities Co. v. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 
48 L. Ed. 299: Chesapeake & Ohio Fuel Co. v. United States, 115 
Fed. 610, 619, 620, 53 C. C. A. 256, 265, 266; Clark v. Needham, 125 
Mich. 84, 85, 87, 83 N. W. 1027, 51 E. R. A. 785, 84 Am. St. Rep. 559. 
See, also, cases cited in Bigelow v. Calumet & Hecla Min. Co. (C. C.) 
155 Fed. 869, 874. 

[2] The détermination of this case must therefore turn upon the 
answer to the question whether the restraint imposed was merely in- 
cidental to the lease, or whether, on the other hand, the lease was a 
device to control Interstate commerce; in other words, upon the dom- 
inant purpose of the parties in making the lease. This is a question 
of fact, to be determined from ail the circumstances of the case. The 
question as presented hère is in some respects novel, and is not entirely 
easy of solution. The oral évidence was taken in open court, and con- 
sisted of the testimony of the représentatives of the respective parties 
who, on behalf of their principals, negotiated the lease in question. 
Upon a careful considération of this testimony, in connection with the 
documentary évidence, and giving due considération to the opportunity 
possessed by the trial judge to détermine the weight to be given the 
testimony of the witnesses, we are disposed to agrée with the conclu- 
sion reached by the court below, that the agreement violâtes the féd- 
éral anti-trust law. Among the important considérations which lead 
to this conclusion are thèse : 

For 12 years previous to the making of the lease in question a mo- 
nopoly of river and lake transportation between the points named in 
the charter party in question had been maintained under a pooling ar- 
rangement between the owners of the respective Unes of boats, in- 
ckiding the parties to this litigation, with the exception of one year, 
during which there was a division of territory. During the years 1897, 
1898, and 1899 there were four companies in the pool. By the time 
this pooling arrangement expired, two of the four parties had disposed 
of their interests to the other two, who became the parties to the 1900 
186 F.— 5 
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arrangement in question, the libelant having made a sale on crédit of 
one of its boats and the respondent having acquired a third boat. The 
arrangement of 1897 to 1899 was held by the Suprême Court of Mich- 
igan, in a suit brought by appellee hère against the remaining parties 
to the agreement, for contribution on account of a recovery for Per- 
sonal injuries, to be an unlavvful combination under the fédéral anti- 
trust law. White Star Line v. Star Line of Steamers et al., 141 Mich. 
604, 105 N. W. 135, 113 Am. St. Rep. 551. It is conceded hère that 
the agreement of 1897 to 1899 was in violation of that law, and it is 
apparent that the object of the arrangement for the entire period be- 
tween 1888 and 1899 was a monopoly of the traffic in question. We 
cannot regard this fact as immaterial in arriving at a détermination 
of the dominant purpose of the parties in making the lease. In our 
opinion the previous relations of the parties, while net necessarily con- 
trolling, furnish a valuable sideHght upon the purpose of the agree- 
ment hère in question. The case before us must be determined upon 
its own peculiar facts. The district judge seems to hâve reached the 
conclusion that the object of the appellee in chartering the Idiewild 
was to eliminate appellant's compétition, and that in making the char- 
ter he "aimed at the same control of the trafîfic which he had before," 
and that the appellant entered into the contract with the knowledge 
of its purpose and effect as restraining compétition. The charter for 
the years 1900 to 1902, which is before us, produced the resuit accom- 
plished by the arrangements between 1888 and 1899 and was intended 
to do so. The district judge found as a fact that the rentals paid for 
the use of the Idiewild were greatly in excess of the earnings of that 
steamer. We think the testimony sustains that conclusion. While 
there is some conflict of testimony, we think it a reasonable déduction 
that the annual rental fixed was practically an average of the annual 
earnings of the Idiewild during the 12 years' existence of the pooling 
arrangement, and that this amount was about $4,000 greater per year 
than the Idiewild was able to earn, except as her share of the earnings 
under a practically complète monopoly of this traffic. Indeed, the ap- 
pellee's manager testified : 

"From an earning standpoint, In the hands of anybody, she (the Idiewild) 
perhaps was worth only .?9,000, but In our hands and to do away with opposi- 
tion, she was worth $13,000 to us." 

It is urged that the Idiewild could not hâve competed with the ap- 
pellant's three boats, and that the former must therefore, had this 
lease not been made, hâve remained out of commission. But we are 
not satisfied that such is the case. Indeed, as we understand the rec- 
ord, appellant's manager conceded that he might hâve used the Idie- 
wild on the route between Détroit and Toledo; and it is by no means 
clear that appellant would hâve experienced any difficulty in supple- 
menting the Idiewild with another boat, if necessary to maintain com- 
pétition. There is also évidence that appellant's manager had, or 
claimed to hâve, such compétition in mind if the lease in question were 
not made. 

If it was the dominant purpose of both parties, when making the 
lease, to préserve the monopoly which they had participated in créât- 
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ing, and in maintaining for a period of years, the contract was, in our 
judgment, none the less invalid, from the fact that the lessor, instead 
of receiving for the use of the beat a share of the profits of a pool, 
obtained as annual rental an amount vvhich expérience in the pool 
showed was the average annual earnings assigned to the boat in ques- 
tion — an amount materially larger than the boat could hâve itself 
earned while operated under the lease. 

This must be so unless we are prepared to hold that a combination 
made for the purpose of maintaining a monopoly is made lawful by 
the fact that the rental of one of the boats used in the combination was 
fixed in amount. Can it make any différence with the resuit that the 
lessor did not propose the insertion of stipulations against compétition, 
if he knew that the object of the lessee was to efifect a continuance of 
the monopoly which had been maintained by the participation of the 
parties up to that time, and that such would be its effect, and approved 
of such resuit, knowing that it, as lessor, was receiving a rental which 
could only be paid because of the securing of such monopoly? 

In view of the circumstances which bave been just stated, did the 
form the transaction took make it any less a contract in restraint of 
trade? Should not in such case the dominant purpose of both parties 
be held to be to restrain commerce ? 

In United States v. Trans-Missouri Freight Ass'n and in United 
States v. Joint Traffic Ass'n, supra, is found language sustaining the 
inference that a lease and sale stand upon the same basis. It must be 
conceded that there is no necessary différence between rules pertaining 
to sales and leases. It seems obvions, however, that a lessor may bave 
a greater interest in creating and maintaining a monopoly than a vendor 
from the fact that on the termination of the lease the lessor, as the 
owner of boats suitable for the traffic in question, would be interested 
in the existence of as little compétition as possible. The fact that, as 
we understand the record, appellant did engage in the river and lake 
traffic in question, upon the expiration of the charter under considéra- 
tion, lends color to the view that it was to appellant's interest to main- 
tain the same arrangement in which it had participated during the 
years préviens to the charter in question. The fact that the parties 
did not renew their arrangement on the expiration of this charter is 
not significant, for by the time it had expired the parties were in liti- 
gation, first, in the suit in the state court referred to, and, second, by 
the institution of the présent suit for rental under the charter in ques- 
ion hère — in which cases the reciprocal défenses were made that the 
respective agreements were in contravention of the fédéral statutes. 
It is to be noted, as of some pertinency, that by the fifth paragraph of 
the lease appellee specifîcally agreed that the leased boat should be 
operated in connection with his other steamers over the same routes 
which had been so controUed by the parties for many years preceding. 

The theory on which stipulations against compétition in connection 
with bona fide sales bave been held not to violate the fédéral anti-trust 
law is that such restraint is no greater than required for the protection 
of the legitimate interests of the vendee, and that such restraint is 
therefore merely incidental to the main purpose, to wit, the sale and 
purchase. See United States v. Trans-Missouri Freight Ass'n ; United 
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States V. Joint Traffic Ass'n; Bernent v. National Harrow Co. ; Cin- 
cinnati Packet Co. v. Bay; Davis v. A. Booth & Co., heretofore cited. 

On the other liand, if tlie restraint imposed is greater than necessary 
to afford a fair protection to the legitimate interests of a vendee or 
lessee, tlie contract is rendered void. Shawnee Compress Co. v. An- 
derson, 209 U. S. 423, 425, 28 Sup. Ct.^ 572, 52 L. Ed. 865. Tlie same 
test has been recognized by this court in several cases imder the com- 
mon law, including Hitchcock v. Antliony, 83 Fed. 779, 28 C. C. A. 
80; American Stravvboard Co. v. Haldeman Paper Co., 83 Fed. 619, 
27 C. C. A. 634; Knapp v. S. Jarvis Adams Co., 135 Fed. 1008, 70 
C. C. A. 536; Prame v. Ferrell, 166 Fed. 702, 92 C. C. A. 374. 

Can this test apply, that is to say, can the lessee be said to hâve 
legitimate interests to protect, when his dominant purpose in taking 
the lease, and which is approved by the lessor, is to continue a mo- 
nopoly which both hâve participated in creating and maintaining? We 
are constrained to the opinion that the district judge did not err 
in holding the agreement unlawful. 

It is urged that, even if the agreement in relation to the interstate 
commerce route between Détroit and Toledo is void, the remainder 
of the contract may be enforced as valid. There is in our judgment 
no force in this contention. The contract is entire and indivisible. 
The only use which respondent had of the Idlevvild was under the 
contract, and that being void, and no basis existing for an apportion- 
ing of earnings under the interstate route from those earned wholly 
within the State, and thus no means of separating the légal from the 
illégal provision, it follows that no recovery can be had. 

SEVERENS, Circuit Judge (dissenting). In my opinion the judg- 
ment proposed by the majority of the court is erroneous; and, as 
the subject is one of much interest to the business public, and my 
conviction is so positive that the décision is not in accordance with 
the settled interprétation of the Sherman act, I think it my duty to 
record my dissent and state the reasons for it. 

I assume as a postulate that the act is not intended to prohibit 
that class of contracts so long sanctioned, whereby the owner of prop- 
erty or business, for a valuable considération, conveys it, or some 
valuable interest in it, to another, and at the same time and for the 
same considération agrées not to do anything which shall tend to di- 
minish the value of the subject-matter of his conveyance, whether it 
be of a business or of some spécifie real or personal property. 

A lease of a vessel for emplo3'ment on a certain specified route on 
which the owner has hitherto employed it is a proper contract in 
which such a stipulation may be made. The contract which thèse 
parties made is not obnoxious to the provisions of the act referred 
to. It is not affected by the circumstance that thèse parties had be- 
fore that time been in a combination with other parties which was, 
and had been adjudged to be, illégal. As to any new agreement, they 
had the same capacity and privilège as other people to make contracts 
concerning their property and business. Whether such new contract 
ofïends the law dépends upon its stipulations. If they are not un- 
lawful and their due performance is not unduly prejudicial to the 
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public, they cannot be impeached by suspicion or even proof that tlie 
parties intended something wrong so long as that proof does not go 
to any act or fact extraneous to the contract. Intentions do not count 
in business transactions unless they are carried into effect by a con- 
tract. 

Judge Andrews in the course of an elaborate opinion upon this 
subject, delivered in the case of Diamond Match Co. v. Roeber, 106 
N. Y. 473, 13 N. E. 419, 60 Am. Rep. 464, said: 

"We are not aware of any rule of law which makes the motive of tlie cove- 
nantee the test of the validity of such a contract. On the contrary, we sup- 
pose a party may legally purchase the trade and business of aiiotlier for the 
very purpose of preventing compétition, and the validity of tlie contract, if 
supported by a considération, will dépend upon its reasonableness as hetween 
the parties." 

And this défendant is not claiming that there was any stipulation 
outside the contract which made it other than what it purports to be. 
On the contrary, the défendant plants its défense upon the contract 
itself and in its answer to the libel sets it up as a valid défense. There 
is no suggestion of any extraneous stipulation which by its association 
with the contract would make it unlawful. It is true the answer sets 
up the previous unlawful combination, and how it was denounced 
by the Suprême Court of the state. And then the défendant attempts 
to carry the taint of that transaction over into the new contract and 
so infect it with the same illegality. Upon what légal inference or 
logic this resuit is accomplished is not apparent. In the court below 
witnesses were called and testified about what seems to me to be ir- 
relevant and immaterial subjects ; and stress is laid upon the circum- 
stance that the district judge saw the witnesses and heard them tes- 
tify. But I cannot help thinking, with ail due respect to the opinion 
of my associâtes, that the oral testimony adduced at the hearing in 
the court below was of no légal significance, both because there was no 
pleading which raised any issue beyond that which the référence to the 
contract itself and the earlier combination presented, but because the 
testimony referred to does not tend to show that anything more than 
the due performance of the contract was at any time agreed to be 
done, or ever was donc. 

Turning again to the instrument itself, the only point raised in the 
argument made to show that the parties agreed to do something which 
Avould be in violation of the Sherman act is that the sum agreed to be 
paid for the use of the vessel considerably exceeded the fair rental 
value of the use. This is supposed to give ground for suspicion. But 
what evil object the suspicion rests upon is not so "bodied forth" as 
to be discernible. Besides, it is the ordinary and expected thing in 
such cases that the vendee will pay more than the value of the prin- 
cipal subject of the contract, and that some part of the considération 
goes for the ancillary stipulation. The défendant in its answer to the 
libel very properly puts the matter thus : 

"That the rental price agreed to be paid for the steamers Idlewild and 
Arundell was largely in excess of their real rental value, and that the same 
was agreed to he paid In considération of the undertaking of the libelant not 
to enter into compétition with the défendant upon said route during the pe- 
riod of said contract." 
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Just what the Sherman act means by thé term "monopolizing" is 
not yet settled, and it may be that it will hâve to be done by the pro- 
cesses of inclusion and exclusion. But it already seems safe enough 
to say that it does not include such a resuit as a man may attain by 
his own endeavor and without the suppression of compétition other 
than such as inures to him through the ancillary stipulations of a law- 
ful contract, such as thèse. There is no forbidden monopolizing in 
this, nor any undue restraint of trade. There was hère no agreement 
to bring other parties into a combination, or to induce them not to 
enter into compétition. There was no stipulation that the lessor should 
hâve any interest in the proceeds of the business which it was expected 
would be carried on by the lessee ; nor was there any sort of com- 
bination in the enterprise. If the lessor had sold the vessel outright, 
and had stipulated not to compete in the business in which she was 
to be employed, it would hâve been the common case in which such 
ancillary stipulations hâve been adjudged to be lawful. Hère the 
vessel was leased for a term of years, and the restraint which the 
lessor put upon itself was for the same period. Ail the vessels on 
the Great L,akes which then were or might be built and be capable of 
such service were as free as ever to ply the business of carriers of 
passengers and freight between thèse ports. 

The défendant naively avows in its answer and makes oath that at 
the time when it made this contract it was advised and believed that 
it was valid and binding. And upon such a pledge of its sincerity we 
may properly assume that during the years when it was using the vessel 
it held to the same faith. Otherwise it would hâve abandoned the 
contract and restored the vessel to its owner. It was not until pay 
day arrived that it was able to see things in what it now thinks is the 
proper light. I do not mean to say that it is not permissible in law 
for a party to alter his position in this way and in circumstances 
where the law permits it on grounds of public policy, but the conditions 
are recited to indicate the duty of the court to put such a construc- 
tion upon the contract and give it such effect as will make it valid 
and obligatory if such construction is fairly possible. 

In my opinion the public interest was not impaired in any way 
which would render the contract obnoxious to the prohibitions of the 
Sherman act; and I cannot help thinking that a décision to the con- 
trary would be opposed to the settled law, and if foUowed would ren- 
der the making of any of this kind of contracts practically impossible, 
and must think that the public interest would be better served by com- 
pelling the défendant to perform its agreement. 
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WATERMAN v. CANALr-I.OUISIANA BANK & TRUST CO. et al.t 

(Circuit Court of Appeals, Fifth Circuit March 14, 1911.) 

No. 2,077. 

1. Wll-I^ (§ 487*) CONSTEUCTION — EXTMNSIO EVIDENCE. 

In the construction of a will, the court is bound to ascertaîn the 
intention of the testator from the terms used In the will, without the 
ald of extrinslc évidence. 

[Ed. Note.—For other cases, see Wills, Cent Dlg. §§ 1026-1032; Dec. 
Dig. § 487.*] 

2. Wills (§ 777*) — Constkuction — "Conjoint Legact" — Lapsbd I/Egact. 

Civ. Code La. art. 1707, provides that accretlon shall take place for 
the beneflt of letratees in case a leeacy Is to several conjointly, and 
that the legacy shall be reputed to be made conjointly when It is made 
by one and the same disposition, without the testator having assigned 
the part of each co-legatee in the tliing bequeathed, and article 1709 
(' "clares that exeept In the cases provided by such article, and by arti- 
cle 1708 (innpplicable), every portion of the surcession remainin? undls- 
posed of shall devolve on the testator's Ipgitimate heirs. Testator be- 
qvieathed pecuniary legncles to a number of lesatees, and then bequeathed 
différent animjnts to six charitable institutions, among wblch was a 
bequest to the "Home for Insiine," and then provided that the residue 
should be divided between the beneflciaries of the charitable bequests 
pro rata in proportion to the amount of the spécial legacies made to 
tbeni. Held, that the residuary bequest was conjoint wltliln article 
1707, so that, on the fallure of the legacy to the îlome for Insane he- 
caufe of uncertainty, such legacy, togetber with the legatee's interest 
In the residue, passed to the other charitable legatees, and not to tes- 
tatrix's heirs at law. 

[Ed. Note. — For other cases, soe Wills, Dec. Dig. § 777.*] 

8. Courts (§ 360*) — Fédéral Coubts — State Statutes — Construction — Dé- 
cisions or State Court. 

The constiuotion of articles of the Louisinna Civil Code by the Su- 
prême Court of that state is controlllng on tlie fédéral courts, and be- 
cornes in effect a part of the statute. 

lEd. Note.—For other cases, see Courts, Cent Dig. §§ 954-957, 960- 
908; Dec. Dig. § 3G6.* 

Conclusiveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 O. a A. 478; 
Union & Planters' BanlJ v. City of Memphis, 49 O. 0. A. 4G8.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Bill by Frances E. Waterman against the Canal-Louisiana Bank & 
Trust Company, as executor of the estate of Caroline Stannard Tilton, 
deceased, and others, to construe the will. From an adverse decree, 
complainant appeals. Affirmed. 

This is a bill by Frances E. Waterman, wife of Charles A. Crâne, a citizen 
of Illinois, against the Canal-Louisiana Bank & Trust Company, executor of 
the will of Caroline Stannard Tilton, deceased, and others, ail citlzens of 
Louisiana. The complainant sues as an heir at law of the testatrix. The 
suit involves the construction of Mrs. Tllton's will. Omitting the codlcils, 
which are sufiiciently deseribed in the opinion, the will is as foUows: 

*For otlier cases lee same topic & S number In Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
t Rebearlns denled April 13, 1911. 
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"So help me God, Amen. "^ew Orléans, January Ist, 1908. 

"I, Caroline Stannard Tilton, being of sound mind and good bodlly health, 
do by thèse présents make and publish tbls my last wi'll and testament, re- 
voklng ail others. 

To my nephews, Robert and Frederick Waterman, eacli $3,000 00 

To my nephew, Frederick Tilton Davis 1,000 00 

To tbe four children of Mrs. Charles Crâne of Chicago, Illinois, 

each 1,000 OO 

To my god-child, Ethelyn Lallande 1,000 00 

To my cousin, Nina Kirby-Smith Buck, of Indianapolis 3,000 00 

To the two children of my nephew. Edward X. Waterman, each 1.000 00 

To my f riend, Mrs. Ctoarles Conrad, of Xew Orléans 3,000 00 

To my f riend, Charles Conrad Krumbhaar 1,000 00 

To my friend, Gustave T. Beauregard's Mémorial Statue 1,000 00 

To my nièce, Mamie Anderson Willard 5,000 00 

To my friend, Juanita Lallande 1,000 00 

To my friend, Pauline Toby 1,000 00 

To my cousin, Virginia Kirby-Smith, of Mexico 3,000 00 

To my god-child, Caroline Tilton Kirby-Smith, of Mexico 1,000 00 

To my god-child, Frances Kirby-Smith Wade, of Los Angeles. . . 1,000 00 

To my friend, Mrs. Alphonse Le Doux 1,000 00 

To my friend, Mrs. Annie Bousin, of Taris, France «... . 3,000 00 

To my cousin, David Barcley Kirby, of New York 3,000 00 

To my grand-nephevv, Frederick Tilton Willard 3,000 00 

which I wish my executors to invest in some désirable secu- 
rity, to be registered in hls name, to be used to defray bis ex- 
penses of tultion to prépare him for the scholarship at the 
Tulane University, which bis father, Charles Willard, holds 
for him, and which was presented to him for said ïilton Wil- 
lard, by the administrators of Tulane University. 

To my cousin, Carry Kirby-Smith, fornierly of Sewanee, I give 1,000 00 
I give and bequeath to the Board of Commissioners of Audubon 

Park, of New Orléans, the sum of 3,000 00 

to be expended by them in beautifying that portion of the 
Park that fronts upon the property of the Tulane University. 

To the mémorial to be erected to Gen. Beauregard 1.000 00 

To the Charity Hospital of New Orléans 2,000 00 

To the St. Anna's Asylum 2,000 00 

To the Protestant Episcopal Orphan Asylum, Jackson Ave., 

N. 2,000 00 

To the Home for Incurables 2,000 00 

To the Home for Insane 3,000 00 

To the Christian Woman's Exchange 1,000 00 

"After satisfaction of ail the foregoing spécial legacles and bequests, and 
after payment of ail costs and expenses in settlement of my estate, if I bave 
remaining any besldes undisposed of, I will and direct that sueh residue 
shall be divided between the beneficiaries of the charitable bequests hereto- 
fore made to varions institutions ; the division to be made pro rata, and in 
proportion to the amount of the spécial legacies already made them re- 
spectlvely. 

"Should any of the beneficiaries under the will object to the probate 
thereof, or in any way direetly or indirectly contest. or aid in contestiiig 
the same, or any of the provisions thereof, or distribution of my estate there- 
under, then and in that event, I annul any bequest heretofore made to sueh 
beneficiary, who shall be absolutely barred and eut off from any share in 
my estate. 

"I hereby appoint and designate the Canal-Louisiana Bank & Trust Com- 
pany as my executors, with full seizln to carry ont my wishes. 

"I bave no heirs, neither as ascendant or descendant. 

"Signed this day of our Lord, January Ist, 1908. 

"Caroline Stannard Tîlton. 

"New Orléans, La." 
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It is alleged in tbe bill that Mrs. Tilton failed to identify with any degree 
of certainty which "Home for Insane" she Intended as the object of her 
bounty, and to -whom she specially bequeathed the $3,000, together wlth the 
pro rata part of the residue. It is therefore averred that this legacy of $3,000 
and the part of the resldue bequeathed to the "Home for Insane" became 
caducous and lapsed bec-anse of the inabllity of the legatee to take. It is 
averred that sueh proportionate share in the residne, together with the 
spécial legacy, bequeathed to the "Home for Insane," exceeds the sum of 
§90,000. 

There was a demurrer to the bill for want of jurisdietion in the Circuit 
Court, but that question was finally settled in favor of the jurisdietion by 
the Suprême Court. Waterman v. Canal-Louisiana Bank & Trust Co., 215 
U. S. 33, 30 Sup. et. 10, 54 L. Ed. 80. After the question of .iurisdiction was 
declded, the case was tried in the Circuit Court on the following ground of 
demurrer: 

"ïhat the said bill Is without equity because It appears on the face of 
the will annexed to said bill that the legacy to the Oharity Hospital, t&e 
St. Anna's Asylum, the Protestant Bpiscopal Orphan Asyluni. the Home for 
Incurables, the Home for Insane, and the Christian AVonian's Exchange is a 
conjoint unlversal legacy, and if the legacies to the Home for Insane bave 
lapsed, as averred, the same belong to the other conjoint uuiversal legatees." 

The Circuit Court sustained the demurrer and dismissed the bill. The 
complainant appealed, and asslgns the decree dismissing the bill as error, 

E. Howard McCaleb, for appellant. 

Geo. H. Terriberry, H. G. Dupre, Geo. C. Walshe, Chas. E. Fen- 
ner, Edgar H. Farrar, H. G. Dufour, Wm. C. Dufour, Victor Leovy, 
Walter Guion, S- McC. Lawrason, and J. McConnell, for appellees. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Jtidges. 

SHELBY, Circuit Judge (after stating the facts as above). The 
bill allèges, and the demurrer admits, the caducity of the legacy to 
the "Home for Insane," The lapsed legacy is the subject of contro- 
versy. The question to be decided is whether it devolves upon Mrs. 
Tilton's heirs at law, or whether accretion takes place for the benefit 
of her colegatees. The answer must be found in the language of the 
will and in the local law. 

[1] In the construction of wills, the rule everywhere controls that 
the courts must ascertain, if they can, and enforce, the intention of 
the testator. "The intention is the polar star by which the courts 
must be guided." This rule is recognized alike by the common law 
(Finlay v. King, 3 Pet. 346, 7 L. Ed. 701) and, with emphasis, in 
jurisdictions where the civil law prevails (City v. Hardie, 43 La. 
Ann. 251, 9 South. 12). But with exceptions with which we hâve 
no concern in this case extrinsic évidence would not be consid- 
ered, for the will must speak for itself . Mackie v. Story, 93 U. S. 589, 
23 E. Ed. 986. The rule, to seek the intention but to hold to the 
words, is found in the statute; 

"In the interprétation of acts of last will, the intention of the testator 
must principally be endeavored to be ascertained, without departing. how- 
ever, from the proper signification of the tenus of the testament." Louisi- 
ana Civ. Code, art. 1712. 

The court should examine and consider the whole instrument in 
search of the intention. While there .should be no departure from the 
proper signification of the terms of the part construed, other parts. 
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in fact, the whole scheme, may shed light on the intention, When 
the part to be construed is susceptible to two constructions produc- 
ing radically différent results, the courts naturally and properly adopt 
the one which conforms to the intention shown by the whole will. 
This search for intention is found in the opinions of the Louisiana 
Suprême Court in the cases construing wills like the one we are con- 
sidering, and in applying the articles of the Civil Code that are to be 
applied hère. In Parkinson v. McDonough, 4 Martin (N. S. La.) 246, 
the court said; 

"In cases of doubtful or equivocal expressions In testaments, when dis- 
putes arlse on matters to wlilcli they relate, it is a primar,y duty of courts 
of justice to ascertain with ail possible ijrecision the intention of the tes- 
tator, and, if It be consistent with law, to glve it efCect, * ♦ * 

"If the interprétation contended for by tiie appellants be tolerated by law, 
it will afford the nieans of giying effect to the intention of the testator in 
the présent case.'' 

And in Lebeau v. Trudeau, 10 L,a. Ann. 164, 165, the court said: 

"To say that by the failure of the legacy as to any one of thèse eight 
beneficîaries thus Jointly constituted his universal legatees any other person 
than they should profit is to fly in the face of the testator's clear and im- 
equivocal intention, and surely such a resuit should not be permitted, unless 
there be some insuperable provision of law to override that intention." 

If there should be doubt of the proper construction of the words 
and phrases of the parts of Mrs. Tilton's will upon which this suit 
dépends, it is clear that we would be following précèdent to ascer- 
tain, if we can, her intention from the whole will, and to give the 
controverted part, if it is. susceptible to it, such construction as will 
comply with that intention, and to avoid, unless driven to it by the 
plain words of the controlling part, such construction as would de- 
feat that intention. 

Before making a close scrutiny of the portion of the will which is 
controlling, it is well to take a gênerai view of the whole instrument. 
That course may aid in arriving at a proper construction of the parts 
in question. The will indicates that the testatrix owned a large es- 
tate, and asserts that she had no heirs ascendant or descendant. Her 
next of kin entitled to inherit her estate, had she died intestate, were 
nephews and nièces. The first 20 items are gifts to nephews, nièces, 
cousins, a godchild, and friends, each gift being a fixed sum of from 
$1,000 to $5,000. The next two items are a gift of $3,000, to be used 
in beautifying the park that fronts upon the property of the Tulane 
University, and $1,000 to the mémorial to be erected to Gen. Beaure- 
gard. Passing for the présent six gifts to charities of from $1,000 
to $3,000 each, and the residuary clause on which the controversy 
centers, we look at the three codicils to the will, and find that they 
contain. gifts of described articles to kindred and friends, and speci- 
fied sums of from $50 to $200 to named servants, and a gift of $20,- 
000 to be used in building a Protestant Episcopal church. And the 
Ganal-Louisiana Bank & Trust Company is made executor, "with full 
seizin to carry out" her wishes. 

We copy below the six charitable bequests and the residuary clause 
on which the controversy mainly dépends : 
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To tlie Charlty Ilospital of New Orléans $2,000 00 

To the St. Anna's Asylum 2,000 00 

To the Protestant Episcopal Orphan Asvlum, Jackson Ave., 

N. 2,000 00 

To the Home for Incurables 2.000 00 

To the Home for Tnsane 3,000 00 

To the Christian Woman's Exchange 1,000 00 

"After satisfaction of ail the foresroing spécial lesacies and bequests, and 
after payment of ail costs and expenses in settlenient of my estate, if I hâve 
remalning any besides undlsposed of, I will and direct that such residue 
shall be dlvided between the beneficiaries of the charitable bequests hereto- 
fore made to varions Institutions ; the division to be made pro rata, and in 
proportion to the amount of the spécial legacies already made them respec- 
tively." 

Excepting the residuary clause, each legacy is of a spécifiée! article 
or a spécifiée! sum. Legacies of $1,000 eacli are left to t!ae complain- 
ant's four cViildren; and in one of tlte codicils a sma!! gift is made 
to ttie complainant. In every gift of money t!ie sums are fixed, and 
tliere is notliing to indicate an intention to increase t!ie sums under 
any circumstances. It seems to liave been lier plain intention to be 
more libéral in lier donations to the church and the charities than to 
her kindred and friends, the other legatees, for the gifts to tlie for- 
mer are larger. And the will limits and fixes the maximum amount 
that each legatee is to receive, except the beneficiaries of the six char- 
itable bequests, who are to receive fixed sums, and also the residue. It 
may be said that the will shows a scheme to dispose of the whole es- 
tate, to give fixed sums and specified articles to named kindred and 
friends, and larger fixed sums to public institutions, and specified sums 
to six named charitable institutions, which are also to receive any res- 
idue of the estate that may remain. 

A decree granting the relief prayed for would clearly be in conflict 
with this gênerai scheme and the intention shown by it. But it is true 
that most weight must be given to the words of the clause making 
the bequest in question. 

[2] The residuary clause which we hâve copied above embraces 
the entire residue of the estate after the payment of the spécial lega- 
cies, and, if the six beneficiaries of the charitable bequests were aille 
and willing to take the bequests of such residue, there would be no 
ground for this litigation. The clause clearly disposes of the entire 
residue. But the bill allèges, and the demurrer admits, that there is 
no such institution or corporation in existence as the "Home for In- 
sane," and that, therefore, the legacy of $3,000 to said "Home for 
Insane" and the pro rata of the residue, estimated at $90,000, bave 
lapsed, the said legatee being nonexistent and incapable of receiving 
the legacy. Civ. Code La. art. 1703. The contention of the com- 
plainant is that this lapsed legacy devolves upon the legitimate heirs 
of the décèdent. The défendants contend that, assuming it to be true 
that the legacy has lapsed, accretion takes place for the benefit of the 
five other charitable institutions which are referred to in the residu- 
ary clause. The foUowing are the articles of the Civil Code which 
are controUhig: 

"Art. 1707. Accretion to Legatees In Conjoint Legacy — Accretion shall take 
place for the benefit of the legatees, in case of the legacy being made to 
sevèral conjomtly. 
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"T'he legacy shall be reputed to be made conjointly when It Is made by one 
and the same disposition wlthout the testator's having asslgned tlie part of 
sucli colegatee in the thing bequeathed." 

"Art. 1708. Id. Conjoint Legacy.— It shall also be reputed to be made con- 
.lointly when a thlng, not susceptible of being dlvided wlthout détérioration, 
bas been given by the same act to several persons, even separately. 

"Art. 1709. Accretion to Helrs. — Except in the cases prescrihed In the 
two precedlng articles, every portion of the succession remaining undis- 
posed of, elther because the testator bas not bequeatbed either to a legatee 
or to an instituted heir, or because the helr or the legatee bas not been able, 
or has not been willing to accept it, shall devolve upon the legitimate heirs." 

The gist of the residuary bequest is in thèse words: 

"I wlll and direct tbat such resldue shall be divided between the benefl- 
ciaries of the charitable bequests heretofore made to varions institutions; 
the division to be made pro rata, and In proportion to the amount of the 
spécial legacles already made tbem respectively." 

If the legacy created by thèse words is conjoint, then the complain- 
ant has no rights, for, under article 1707, accretion takes place for 
the benefit of the other legatees — the five other beneficiaries of the 
charitable bequest. But, if it is not a case of a legacy being made 
to several conjointly, it would then be governed by article 1709, and 
the lapsed legacy would devolve upon Mrs. Tilton's heirs. Article 
1708, relating to a thing not susceptible of being divided, is not ap- 
plicable, and will need no further considération. Unless, therefore, 
the legacy created by the residuary clause is conjoint, within the mean- 
ing of article 1707, accretion does not occur, and the right of the 
complainant would accrue under article 1709. Two questions are 
suggested by the language of the former article: (1) Is the legacy 
made by one and the same disposition ; and (2) is it made without the 
testatrix having assigned the part of each colegatee in the bequest. 

Looking at the language of the residuary clause, not for the purpose 
of solving questions of syntax or parsing, but solely to get the mean- 
ing of the clause, we find a single gift of the residue of the estate to 
six previously named charitable institutions. The residue is be- 
queatbed as an entirety. It is not a bequest of two-twelfths to one 
legatee and three-twelfths to another, and so on, separately. Ail the 
named legatees are called to partake, in proportions ascertainable by 
the will, of the whole residue. As to such residue they are made uni- 
versal legatees. A legacy of the residue is held to be a universal leg- 
acy. Succession of Burnside, 35 La. Ann. 708 ; Compton v. Prescott, 
12 Rob. (La.) 56, 66. Accretion is founded on the theory that the 
bequest is given in its entirety to every one of the named legatees, 
and hence, when one of the legatees is unable to take, this fact leaves 
the title to the whole intact in the others. Succession of Hunter, 45 
La. Ann. 262, 266, 12 South. 312. Hère, as we hâve said, the bequest 
is of the entire residue to the named legatees. We also find a direc- 
tion for a pro rata division of such residue among such named insti- 
tutions in proportion to the amount of the spécial legacies already 
made to them. But that does not prevent the bequest from being con- 
joint. 

In Parkinson v. McDonough, 4 Martin (N. S. La.) 246, decided in 
1826, the court construed the articles we hâve quoted. The bequest 
was in thèse words: 
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"X will and bequeath to the orplian cliildren of my old fiiend Godfrey 
Duber, and which are now under my charge, and are uamed Mary. Nancy, 
.lames and Ellza, one share, or one-eightli part of ail my property, to be 
equally dlvided among tliem." 

In that case, taking the clause as a whole, we find a bequest of one- 
eighth part of the testator's estate to four persans, to be equally di- 
vided among them. In the case at bar, the bequest is of the residue, 
Avith direction to divide, net equally, but pro rata. In the Parkinson 
Case, the court held that the legacy was conjoint, and, one of the co- 
legatees having died, it was held that accretion took place in favor of 
the other colegatees. The court said : 

"The testator in the présent case bequeaths to four persons one-eighth 
part of hls estate, to be divlded equally among them. Is thls a legacy made 
without asslgning to each colegatee his part in the thing bequeathed? The 
thing bequeathed is one-eighth part of the testator's succession, which he glves 
to be equally dlvided between four persons, to whom the bequest is made 
conjointly, according to the flrst member of the sentence; but, accordlng 
to the second, they are to partake of it in equal portions. * * * 

"The distinction between a bequest of a thing to many in equal portions, 
and one wherein a testator gives a legacy to two or more individuals, to be 
dlvided in equal portions, appears at first view extremely subtie and refined. 
The différence in phraseology in those two modes of bequeathing is so slight 
as not readily to convey to the mind any différence in ideas, and can only 
produce this effect by separating the members of the sentence in the latter 
phrase; in truth, to create two distinct sentences, each complète in itself 
with regard to sensé and meaning ; the one relating to the disposition of 
the will, the other to its exécution. We might hesitate much in adoptlng 
this method of construction, were it not sanctioned by the authorities cited 
in behalf of the appellants. The doctrine contended for is fully supported 
by the Commentary of Touiller on the ]044th article of Code Napoléon, which 
we hâve already shown to be precisely similar to that of our own Code on 
the same subject." 

In Lebeau v. Trudeau, 10 La. Ann. 164, decided in 1855, the bequest 
was as follows: 

"After my debts are paid, my property shall be divided, in equal portions, 
among the persons hereinafter named, that is to say, [hère follow the names 
of the eight legatees]. I hâve hereinbefore mentioned the names of the per- 
sons to whom I bequeath ail my property." 

One of the eight legatees having died, in holding that accretion in 
favor of the other legatees took place, the court said : 

"Now, hère, the legacy is made by one and the same disposition. Is it 
made without the testator's having assigned the part of each colegatee in 
the thing bequeathed? I think it is. 

" 'The assigning of the parts of each colegatee,' means something more 
than is comprehended in tlie language of this will, which, according to my 
understanding of it, simply directs their participation of his whole estate 
in equal portions. I apprehend the terms used in the Code contemplate an 
express spécification and asslgnment of the respective portions of the legatees, 
calling each to his particular part. But in the i)resent case there is not that 
spécifie and distinct asslgnment of the parts, which, in my judgment, is 
necessary to constitute a distinct legacy to each of a distinct portion of 
the deceased's fortune. He appears to me, on the coutrary, to hâve called 
them conjointly to partake equally in the totality of bis estate. and has men- 
tioned the equality of their portions for the purpose of regulatlng the dis- 
tribution of that totality." 
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In Mackie v. Story, 93 U. S. 589, 23 L. Ed. 986, decided in 1876, 
the court had before it for construction the same articles of the Civil 
Code. In that case the words of the will were : 

"I will and bequeath to Henry O. Story and Benjamin S. Story ail prop- 
erties I die possessed of, to be divided equally between them." 

The court quoted the Parkinson and the Lebeau Cases, and held, 
one of the legatees having died before the testator, that accretion took 
place, and that the surviving legatee, and not the heirs at law, took the 
whole of the estate bequeathed. The court pointed out that the ar- 
ticle of the Louisiana Civil Code in question exactly followed the Code 
Napoléon, and that a bequest in similar words had been held to be a 
conjoint legacy, under the French Code, as construed by the Court of 
Cassation. This case— Mackie v. Story — is cited approvingly, not on 
this point, however, by the Louisiana Suprême Court in 1907. Suc- 
cession of Quinlan, 118 La. 602, 605, 43 South. 249. 

If the legacy is conjoint in the Parkinson Case, the Lebeau Case, and 
the Mackie Case, we can see no reason why it is not to be held con- 
joint in the case at bar. In the fîrst case, there was a bequest to four 
named persons, to be equally divided among them ; in the second case 
there was a bequest that "my property shall be divided in equal por- 
tions" among eight named persons ; and in the third case there was a 
bequest of ail the testator's property to two persons, to be equally di- 
vided between them. In each case the bequest shows the part of the 
legacy that is to be received by each person named, but still it was held 
to be conjoint. In the case at bar the bequest of the residue is to six 
named beneficiaries. The gift embraces the entire residue — whatever 
is left after paying the spécial legacies. It could not be known exactly 
what sum would be left, but whatever is left is bequeathed. If there 
had been a direction for "equal division" among the six named bene- 
ficiaries, there would hâve been more similarity in words in this case 
to the other cases. The direction hère is for a pro rata division based 
on the previously described legacies, which clearly fixes, not the 
amount to be received by each institution, but the proportion that each 
was to receive. There is no différence in principle, whether the share 
is fixed at one-half, one-fourth, one-eighth, or three-twelfths, or at 
any proportion ascertainable from the words of the bequest. 

[3] Ihe construction which the Suprême Court of Louisiana bas 
placed on thèse articles of the Civil Codé should be controlling in the 
fédéral courts. Such construction becomes, in efifect, a part of the 
statute, to be enforced by this court as it would be enforced by the 
Louisiana courts had the complainant selected that forum. We hâve 
been governed by the Louisiana law alone in reaching our conclusion. 
It is interesting to note, however, that at common law, construing the 
residuary bequest as one to the several charitable institutions as a class, 
the inability of one of them to take would leave the entire legacy to 
be divided among the others. Note, 94 Am. Dec. 156, 157, quoting 2 
Redfield on Wills, 168, and other authorities. 

We find nothing in the opinion in Succession of Hunter, supra, that 
conflicts with the cases that we hâve cited as controlling. On the con- 
trary, that opinion shows that the construction placed on Hunter's will 
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relieved the court from considering the pivotai question in this case. 

We are of opinion that the court ruled correctly in holding that the 
legacy was conjoint. 

Affirmed. 



In re FOEBES.t 

(Circuit Court of Appeals, Niath Circuit. March 9, 1911.) 

No. 1,845. 

1. HOMESTEAD (§ 60*) EXEMPTION— StATUTES. 

lînder Arizona Territorial Act March 21, 1907 CLaws 1907, c. 79) § 1, 
providing that a homestead shall conslst of a dvyelllng house in which 
the clalniant résides and the land on which the sanie is sltuated or land 
that the clalniant sliali deslgnate, providing it is, in one compact body 
not to exceed $2.500 in value, a homestead exemption may be a dwelling 
house and the land on which It is situated or real property in a compact 
body, provlded the exemption in either case does not exceed $2,500 in 
value. 

[Ed. Note. — For other cases, see Homestead, Cent. Dig. §§ 93, 96, 97; 
Dec. Dig. § 66.*] 

2. Attachment (§ 184*) — Lien— Mebqeb. 

Wliere an attachment was levied on land which the debtor subsequent- 
ly selected as a homestead, the attachment lien was merged In the judg- 
ment obtained by the attaching créditer. 

[Ed. Note. — For other cases, see Attachment, Dec. Dig. § 184.»] 

8. Bankbuptoy (§ 198*) — Attachment— Exempt Pkoperty— Vacation. 

Bankruptey Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. Corap. 
St. 1901, p. 3451), provides that the trustée of the bankrupt's estate shall 
be vested by opération of law wlth the bankrupt's title as of the date he 
was adjudged a bankrupt, except as to exempt property. Section 67f 
provides that ail levies, judgnients, attachments, or other liens obtained 
through légal proceedlngs agalnst a person who is insolvent at any time 
within four months prior to the filing of the banliruptcy pétition agalnst 
him shall he void In case he is ad.iudged a bankrupt, and the lien be 
deemed wholly dlscharged, unless the court shall order the lien preserved 
for the beneflt of the estate, etc. Held, that section 67f was applicable 
to liens acquired through légal proceedlngs agalnst the bankrupt within 
four months prior to the filing of the bankruptey pétition wlthout référ- 
ence to whether the lien was acquired on exempt or nonexempt property, 
so that an attachment on property of the bankrupt subsequently exempted 
to him as a homestead was dissolved by bankruptey proceedlngs, though 
the property dld not pass to the trustée. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. | 198.*] 

In the matter of bankruptey proceedlngs of S. J. Forbes. One Ju- 
lie H. Pitt demanded that the proceeds of a sale of property on which 
she had levied an attachment, but which was claimed by the bankrupt 
as a homestead, be set apart to her. Referee's order denying the ap- 
plication and distributing the money among the creditors pro rata hav- 
ing been set aside and the money awarded to petitioner, the bankrupt 
files a pétition for revision. Pétition granted. Détermination reversed. 

S. J. Forbes on July 1, 1904, executed and delivered hls promissory note 
to Julie H. Pitt for the sum of $2,000. On February 4, 1908, the note being 
due and unpaid, Julie H. Pitt, as piaintifC, brought suit thereon agalnst S. J. 
Forbes in the district court of the territory of Arizona in and for the coun- 

•FoT other cases see aame topic & S ndmbeb in Bec. & Am. Digs. 1907 ta date, & Rep'r Indjezea 
t Rehearlng denled May 22, 1911. 
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ty of Graham. The plaintlfC on the same day caused a writ of attacbment 
to issue against the property of the défendant, and by levy made by the 
sherifC under the attacbment certain property belonging to the défendant was 
attached Including lot 43 of San Francisco town site, at Clifton, Arlz. The 
sheriff held possession of this property until May 12, 1908, when he surren- 
dered the same to F. W. Herzke, who on that day had been appointed trustée 
In bankruptcy of the estate of S. J. Forbes. It appears from the flndlngs 
of facts that on March 8, 1908, a pétition in Involuntary bankruptcy had been 
filed In the district court of the territory praying that Forbes be ad.iudged 
a bankrupt on the ground of insolvency. On April 4, 1908, Forbes was ad- 
judged a bankrupt on the ground alleged in the pétition, and on May 12, 
1908, as before stated, F. W. Herzke was appointed trustée in bankruptcy, 
and took possession of the estate of the bankrupt, and thereafter, under an 
ofder of the référée in bankruptcy, sold lot 43 for $4,100. The total value 
of the estate converted into money was $9,131.54. On February 7, 1908, or 
three days after the levy of the attachment on lot 43 in the suit of Pitt 
V. Forbes, the latter flled a homestead déclaration upon lot 43, aUeging that 
he was the head of a family, and that he and his famlly resided at the town 
of Clifton, county of Graham, in the territory of Arizona; that he designated 
lot 43 and claimed the same as his homestead under the laws of the territory. 
This déclaration was flled for record in the recorder's office for the county of 
Graham on February 14, 1908. It was declared in the homestead déclara- 
tion that the value of the lot was $2,500. On May 14, 1908, Julie H. Pitt 
niade proof of her claim against the bankrupt on a judgment obtalne<l 
against liim on March 4, 1908, but dld not In her proof state that she claimed 
an attachment lien on any of the property of the bankrupt. In the verlfled 
schedule of resources and liabilltles flled by the .bankrupt in the bank- 
ruptcy court on May 27, 1908, the bankrupt claimed an exemption In lot 
43 under the laws of the territory, and on June 17, 1908, the trustée set 
apart to the bankrupt an exemption of $2,500 in said lot, if the lot could 
be sold for that amouut. On February 9, 1909, Julie H. Pitt filed with the 
référée a pétition stating that on December 21, 1908, she had obtained judg- 
ment by default against the bankrupt for the sum of $2,240.66, Interest, and 
costs ; that this judgment direeted a sale of the lot to satisfy the judgment; 
that the trustée had disregarded her attachment lien and had sold said prop- 
erty, aiid was holding in his possession $2,500 set aside to the bankrupt as 
exempt. The pétition demanded that the money be paid to the petitioner in 
satisfaction of her judgment lien. On March 25, 1909, the référée made an 
order distributing this money among the creditors pro rata, and thereujion 
this order was taken for review to the judge of the district court, and the 
court thereafter awarded the same to Julie H. Pitt in satisfaction of her 
judgment lien, and the same was thereupon paid to her by order of the 
court in the bankruptcy proceedlngs. The bankrupt brings the matter into 
this court upon a pétition for revision of the proceedings in matter of law. 

L,. Kearney, for petitioner. 
J. E. Barry, for respondent. 

Before GILBERT, ROSS, and AlORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
bankrupt claims an exemption right in lot No. 43 in the sum of $2,500. 

The provisions of the bankruptcy act (Act July 1, 1898, 30 Stat.. 
546 [U. S. Comp. St. 1901, p. 3421]) apphcable to this case are: 
Clause 11 of section 2, vesting courts of bankruptcy with jurisdiction 
"to détermine ail claims of bankrupts to their exemption." Section 
47, cl. 11, makes it the duty of trustées to "set apart the bankrupt's 
exemptions and report the items and estimated value thereof to the 
court as soon as practicable after their appointment." Section 6 pro- 
vides ; 
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"This act sliall not alïeci? tlie allowance to baiikrupts of the exemptions 
■which are prescribed by the state laws In force at the time of the flllng of the 
pétition in the state wherein they bave had tbeir domicile for the six nionths, 
or the greater portion thereof, immediately preceding the filing of the pé- 
tition." 

Section 1 of the act (page 545) provides that the word "state" shall 
be construed as inchiding the territories. 

The law of the territory of Arizona in force at the time of the fiiling 
of the pétition in bankruptcy was the "Act to regulate homesteads and 
exemptions," approved March 21, 1907, to take effect May 1, 1907. 
Laws of Arizona, pp. 149-154, c, 79. 

Sections 1, 2, and 13 of this act provide as foUows: 

"Section 1. Every person who is at the head of a family and whose famlly 
résides within this territory, may liold as a homestead, exempt from attach- 
ment, exécution and forced sale, real property to be selected by him or her, 
which sald homestead shall be in one compact body, not to exceed in value 
the sum of two thousand five hundred (.$2,.500.00) dollars, and shall consist 
of the dwelling house in which the claimant résides and tlie land on which 
the same is situated or of land that the claimant shall deslgnate, provided 
the same is in one compact body. ' 

"Sec. 2. Any person wishing to avail himself or herself of the provisions 
of the foregoing section shall malie out under oath his or her claim in writ- 
ing, showing that he or she is the head of a family, and also particularty 
describing the land claimed and stating the value thereof ; and shall flle the 
same for record in a book to be kept for that purpose in the office of the 
county recorder in the county where the land lies." 

"Sec. 13. Nothing contained in this title shall be so construed as to impair, 
or in any way affect, any mortgage or lien that may hâve attached to land 
before such land was elaimed as a homestead." 

When the bankrupt filed his homestead déclaration with the county 
recorder on February 7, 1908, the lot claimed as a homestead was 
under attachment in the suit of Pitt v. Forbes. Under section 13 of 
the territorial act of March 21, 1907, the déclaration did not impair 
or in any way affect the attachment lien ; that is to say, the homestead 
continued to be subject to this lien notwithstanding the déclaration. 

But, turning now to the bankruptcy act, we find that by the provi- 
sions of 67f : 

"Ail levies, judgments, attachments, or other liens, obtained tlirough légal 
proceedings against a person who is insolvent, at any time within four 
months prior to the filing of a pétition in bankruptcy against him, shall be 
deemed nuU and void in case he is adjudged a bankrupt, and his property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
shall be preserved for the beneflt of the estate. * * * Provlded, that 
nothing herein contained shall bave the efCect to destroy or impair the title 
obtained by such levy, judgment, attachment, or other lien, of a bona fide 
purchaser for value who shall hâve acquired the same without notice or rea- 
sonable cause for inquiry." 

It does not appear from the record that the attachment lien in this 
case was saved or preserved by any of the exemptions contained in the 
statute. 

Section 1 of the territorial act of March 21, 1907, provides that the 
homestead "shall consist of a dwelling house in which the claimant 
186 F.— 6 
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résides, and the land on which the same is" situated ; or of land that 
the claimant shall designate, providing the same is in one compact 
body." The exemption in favor of the bankrupt may therefore be a 
dwelling house and the land on which it is situated, or real property 
providing it is in one compact body, and the value of the exemption 
in either case is not to exceed $2,600. The claimant of the homestead 
in this case did designate as his homestead lot 43 of the San Francisco 
town site, and this lot appears to be in one compact body. The trustée 
set it apart as required by clause 11 of section 47 of the bankruptcy 
act, and reported the fact to the court, together with the estimated 
value thereof ; and this report was confirmed by the court. The at- 
tachment lien for $2,025.25, debt and costs $17.50, making a total lien 
of $2,043.75, covered ail the bankrupt's property, and was merged in 
a judgment for $2,240.66. The value of the bankrupt's homestead 
exemption was under the territorial statute $2,500. The value of lot 
43 as fixed by the sale was $4,100. The total estate converted into 
money was $9,131.54. 

It is contended by the respondent that by section 70a of the bank- 
ruptcy act the title to the exempt property did not pass to the trustée, 
and that the lien of attachment was therefore not dissolved by section 
67f. Section 70a provides in substance that the trustée of the estate 
of a bankrupt shall be vested by opération of law with the title of the 
bankrupt as of the date he was adjudged a bankrupt, except in so faï 
as it is to property which is exempt. But the provision of section 67f 
is not limited in the annulment of liens to property that passes to the 
trustée. It is gênerai and sweeping, and applies to liens acquired 
through légal proceedings against the bankrupt during the four-months 
period prior to his filing his pétition in bankruptcy. Collier on Bank- 
ruptcy (8th Ed.) p. 161. Thre is some conflict in the authorities upon 
this question, but we think the interprétation placed upon the statute 
by Judge Jones in the case of In re Tune (D. C.) 115 Fed. 906, 910, 
is correct. His discussion of that question is so full and satisfactory 
that we append his opinion on that point in full : 

"The question then arises, Was the attachment lien dissolved by the ad- 
judication? It is urged that a court of bankruptcy cannot concern Itself 
with liens upon exempt property or their enforcement. It cannot be denied 
that it ought to view with concern an attempt to create a lien upon exempt 
property pending discharge. It is Its duty to see that légal remédies for col- 
lection of debts, from which discharge may absolve, shall not be allowed to 
create liens upon property set apart to the bankrupt, so as to nullify the 
policy of the law, by subjecting the exempt property to debts from which 
the discharge intended to free it. It is Insisted tWat, as the raft of logs 
was exempt property, the provisions of the bankrupt act annulllng attach- 
ments and liens cannot affect the levy in this case, as those provisions were 
made for the beneflt of creditors who cannot share in the exempt property, 
and no disposition the debtor may make or suffer to be made can amount to 
a préférence. AU enlightened governments endeavor to guard against the 
distressing conséquences resulting from the inexorable collection of debt, 
the enforcement of which shapes in so many ways the condition and destlny 
of the debtor, by granting libéral exemptions, and providing for periodlc 
discharge from debt. To aecomplish thèse results, the bankrupt law not anly 
relieves the debtor from ail debts, with a few exceptions, but to ali intents 
and purposes makes the bankrupt a créditer with a lien, so to speak, and 
prefers hlm to creditors to the extent of his exemptions in distributing his 
assets. Tbis cardinal purpose dominâtes the whole law. Wben the statute 
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deals wlth the dissolution and annulnient of attacliments, judgments, etc., It 
is careful to specify ttie exception, and the only exception in ■wliicli the 
hankrnpt's exempt property shall not be aflCected by the changed légal status 
imparted to the rest of his estate by the dissolution of attachments and liens ; 
and that is the case of conveyances made to hinder, delay, and defraud 
creditors. The subdivision in which this is provided is preceded by one re- 
lating to the same gênerai subject, in which no such exception is niade ; and 
it is followed by another section which is peremptory and sweeping in its 
language that 'ail liens shall be deenied null and void, and the property af- 
fected shall be wholly discharged and released aud shall pass to the trustées 
as a part of the esûite of the bankrupt.' If the statute did not intend to 
except exempt property from the efCect of its policy In declaring ail liens 
void, save in the particular instance mentioned, why use such sweeping and 
peremptory language as necessarily to Include ail the banlcrupt's property 
in ail other sections specifying what shall pass to the trustée? This studied 
différence in the language of the différent subdivisions of the same section, 
which deals with liens and the effect of their dissolution or annulment, 
cannot be ignored in ascertainlng the législative inteut. It is signiflcant of a 
purpose not to exclude exempt property, save in the one specifled instance, 
from the benefit of the annulnient of liens, and to pass it to the trustée for 
the benefit of the banl^rupt. The main reason for the four-nionths provision 
was to prevent the race by creditors to seize the estate of the insolvent 
when it is found that he is in failing circumstances, aud to prevent the préf- 
érences which would follow if liens and attachments were allowed during 
that period. This purpose would be wholly defeated if liens could be creiitej 
upon the exempt property. Some creditors would unqnestionably be pre- 
ferred. Some would receive satisfaction in whole, some in part, and some 
nothing. AU this, in the face of the policy of the statute to préserve the 
exempt property, and to require ail creditors who had not acquired liens 
older than four months, or which are protected, to share equally in the 
bankrupt's estate." 

The rule stated in Lockwood v. Exchange Bank, 190 U. S. 294, 23 
Sup. Ct. 751, 47 L. Ed. 1061, is that the title to the property of a bank- 
rupt which is generally exempted by the law of the state in which the 
bankrupt résides remains in the bankrupt and does not pass to the 
trustée, but this was said with respect to an exemption covering ail the 
property of the bankrupt, and cannot be applied to an exemption of a 
homestead or real estate of a specified value less than the actual value, 
where the trustée is directed by the statute to détermine the claim of 
the bankrupt to the exemption and report its estimated value to the 
court. We think that, under the bankruptcy act, the homestead ex- 
emption in this case to the value of $2,500 continued in the bankrupt; 
that respondent's attachment lien was dissolved and bankruptcy pro- 
ceedings were necessary to détermine the value of the property that 
the excess might be preserved for the benefit of the creditors. 

The order of the District Court directing the trustée to pay to Julie 
H. Pitt, the attaching créditer, the sum of $2,500, the remainder in 
the hands of the trustée as the proceeds of the sale of the property 
attached, is reversed, with costs in favor of the petitioner, and the 
cause is remanded to further proceedings herein not inconsistent with 
this opinion. 
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In re ZOTTI. 

' (Circuit Court of Appeals, Second Circuit March 13, 1911); 

No. 86. 

Bankruptct (§ 117*) — Bank Deposit— Patment of Checks— Liability to 
Trustée. 

Wliere a bank pald checks drawn by a deposltor in Ignorance of the fil- 
Ing, late the day before, of an involuntary pétition in bankruptey agaiiist 
tbe depositor, and tlie receiver, wlio qualified on tlie day of the payment 
of the checks, made no demand for the depositor's funds until after the 
checks were honored, the trustée, subsequently elected, could not recover 
from the bank the amount paid on the checks, though Bànkr. Act July 1, 
1898, c. 541, i 70a, 30 Stat. 565 (U. S. Oomp. St. 1901, p. 3451), vested in 
him, as of the date of the adjudication, the title of the bankrupt to the 
property which, prlor to the filing of the pétition, the bankrupt could 
bave transferred. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 117.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptey proceedings against Frank Zotti, trad- 
ing as Frank Zotti & Co. There was an order of the District Court 
(178 Fed. 304), reversing a referee's order directing the European- 
American Bank in New York to pay to the trustée the amount of 
checks, and Jesse Watson, as trustée, files a pétition for review. Af- 
firmed. 

Rosenthal & Heermance (C. J. Heermance, of counsel), for peti- 
tioner. 

Rollins & Rollins (Alfred A. Wheat and Beno B. Gattell, of counsel), 
for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. July 14, 1908, at about 4 p. m., a pétition 
in involuntary bankruptey was filed against Frank Zotti. July ISth 
Jesse Watson qualified as receiver. On the same day the European- 
American Bank of this city, without any actual notice of the filing 
of the pétition, paid out of Zotti's deposit account, amounting to $6,- 
046.68, checks to the amount of $2,190.70, of which a check for $2,000 
was certified at 8:45 a. m. The receiver, having been subsequently 
elected trustée, made demand on the bank for the whole of Zotti's de- 
posit, but the bank ref used to pay over more than the balance remain- 
ing after deducting the checks paid as aforesaid to the amount of 
$2,190.70. In summary proceedings the référée ordered the bank to 
pay over this amount, with interest and costs, within five days, on 
the ground that the pétition was a caveat attachment and injunction, 
of which the bank must be held to hâve had constructive notice, and 
any payment by it thereafter was invalid as against the trustée, and 
certified the following question : 

"Is a bank, which has on deposit moneys belonging to one against whom 
a pétition In bankruptey has been filed, liable to the trustée la bankruptey, 
subsequently appointed, for money which Is paid out after the time of such. 

*For oUier cases see same toplc & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flling, but without actual or Personal notice of such fillng, and on checks 
drawn by the depositor and delivered to the payée prevlous to sueh flllng?" 

Upon pétition to review the District Judge, without passing upon 
the reasons reHed upon by the référée, reversed his order, saying, 
among other things : 

■'Hère the bank bas not meddled with the bankrupt's assets at ail. The 
property was, as I bave said, a chose in action, to whlch It was an incident 
that the obligor should honor sight drafts. It did honor such a draft inno- 
cently, as ail sides concède, and In so doing it availed itself of the condi- 
tions of the very obligation under which the trustée now sues. Of course, 
the trustée is subject to the same conditions when he sues as the bankrupt 
is under. One of thèse conditions is the right of the debtor bank to treat 
as a valid extinguishment pro tanto any payment made upon check." 

Section 70a of the bankruptcy act of 1898 (30 Stat. 565, c. 541 [U. 
S. Comp. St. 1901, p. 3451]) provides that the title of the bankrupt 
shall vest in the trustée, as of the date of adjudication, inter alia, to 
(5) property which prior to the fiUng of the pétition he could hâve 
transferred, etc. This latter language is intended to define the prop- 
erty which passes, viz., such as the bankrupt owned at the time the pé- 
tition was filed. The indebtedness of the bank to Zotti was property 
which he could hâve transferred. Until the adjudication the title to 
it remained in him, and if no receiver had been appointed we can 
conceive no ground on which the trustee's présent claim could be 
rested. As the court did appoint a receiver, it is to be presumed, in 
the absence of spécifie directions, that he was to hold as custodian, 
without title, for the purpose of préservation, and not for the purpose 
of distribution. The alleged bankrupt might never be adjudicated. 
The receiver did not demand Zotti's funds until after the bank had 
honored Zotti's checks, as it was bound to do without any notice of 
the filing of the pétition. Payments after notice would no doubt be 
in contempt of the order appointing the receiver, but to require it to 
pay that sum over again to the trustée under the circumstances of this 
case would be in the highest degree inéquitable. 

The trustée founds his right entirely upon a remark of Chief Jus- 
tice Fuller in Mueller v. Nugent, 184 U. S. 1, at page 14, 22 Sup. Ct. 
269, 275, 46 L. Ed. 405 : 

"It is as true of the présent law as it was of that of 1867 that the filing 
of the pétition is a caveat to ail the world, and in effect an attachment and 
Injunctlon (Bank v. Sherman, 101 U. S. 403 [25 L. Ed. 866]), and, on ad- 
judication, title to the bankrupt's property became vested In the trustée 
(sections 70, 21e), with actual or constructive possession, and placed in the 
custody of the bankruptcy court." 

Mr. Justice Peckham said in York Mfg. Ce. v. Cassell, 201 U. S, 
344, 353, 26 Sup. Ct. 481, 484, 50 L. Ed. 782: 

"The remark made in Mueller v. Nugent, 184 TJ. S. 1 [22 Sup. Ct. 269, 46 
li. E!d. 405], 'that the filing o£ the pétition (in bankruptcy) is a caveat to ail 
the world, and in effect an attachment and injunctlon,' was made in regard 
tô the particular facts in that case. The case itself raised questions en- 
tirely foreign to the one herein arising, and did not involve any inquiry into 
the title of a trustée in bankruptcy as between hlmself and the bankrupt, 
under such facts as are above stated. The dispute in the Mueller Case was 
whether the court in bankruptcy had power to compel, in a summary way, 
the surrender of money or other property of the bankrupt in the possession 
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of the baukrupt, or of some one for him, witliout resorting to a suit for that 
purpose." 

Whatever else the remark may mean, it cannot mean, in contradic- 
tion of the express provision of the act, that the title of the bankrupt 
shall vest in the trustée as of the time of fîHnfî the pétition. The act 
of 1867 did so provide. Rev. Stat. U. S. § 5044. In the Matter of 
Mertens, 15 Am. Bankr. Rep. 362, 368, 144 Fed. 818, 75 C. C. A. 548, 
Tudge Wallace, speaking for this court, said: 

"By the présent act, the title of the trustée Is vested in the est^te of the 
bankrupt 'as of the date he was ad.1uclged a bankrupt.' We are of opinion 
that until the date of the adjudication a lienor or pledgee is at liberty to 
perfect any title which the nature of the lien permits. TJnder the act of 
1S67, no lien could be acquired after the filing of the pétition in bankruptcy, 
because the title of the assignée vested as of the commencement of the pro- 
ceeding in bankruptcy. Now the trustée takes the property of the bank- 
rupt in the condition In which he flnds It at the date of the adjudication, 
unless it bas been Ineumbered fraudulently or in contravention of some of 
the provisions of the act. Under the former act there were many décisions 
that a lien previously acquired could not be enforced subséquent to the 
commencement of the proceeding, except vrith the permission of the bank- 
ruptcy court. The Suprême Court, however, refused to sanction thèse déci- 
sions, and held that the lienor vs^as entitled to ïierfect his title and enforce 
hls rigBts as though no proceeding had been commenced. Eyster v. Gaff, 91 
U. S. 521 [23 L. Ed. 403] ; Jérôme v. McCarter, 94 U. S. 734 [24 L. Ed. 130]. 
The change in the présent act, by which the trustee's title is that only which 
exists at the date of the adjudication, removes any uneertalnty which arose 
under the act of 1867. It was Intended, we think, to permit ail legitiniate 
business transactions between a dehtor and those dealing with him to be 
carried out and consumraated as freely until he has been adjudicated a bank- 
rupt as though no proceeding were pending. In many cases the proceed- 
ing agalnst an alleged bankrupt Is unfounded, and for this and other rea- 
sons never ciilminates in an adjudication. While the flling of a pétition In 
bankruptcy is a eaveat to ail the world, the notice ought not to hâve the 
effect of paralyzing ail business dealings with the debtor, or to prevent 
lienors or pledgees from enforcing thelr cohtracts. This is its practical ef- 
fect if the rights and remédies of ail concerned are in suspense until It eau 
be ascertained whether an adjudication is or is not to follow the commence- 
ment of the proceeding." 

Of course, the trustée can after adjudication, and the receiver be- 
fore, compel the surrender of assets in the possession of the bankrupt 
or of the alleged bankrupt or of any one for him. As to such persons 
the filing of the pétition may be a eaveat attachment and injunction. 
Mueller v. Nugent, supra, was just such a case. The bankrupt had 
presented to his son the proceeds of substantially ail his property im- 
mediately before the pétition was filed. In summary proceedings be- 
fore the référée to make the son surrender thèse moneys he merely 
denied jurisdiction on the ground that he had received them before the 
pétition was filed. After this objection was decided against him by 
the référée and by the District Judge on pétition to review, he asked 
leave to amend by alleging that he had not received the moneys as 
agent of or bailee for his father, which was denied. Chief Justice 
Fuller said : 

"The proposition was that, as matter of law, where property of a bankrupt 
has corne Into the hands of a third party before the filing of the pétition in 
bankruptcy, as the agent of the bankrupt, and to which he asserts no adverse 
clalm, the bankruptcy court has no power by summary proceedings to com- 
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pel the surrender of tlie property to the trustée in bankruptcy duly appointed. 
In other words, the question reduces Itself to this: Has the bankruptcy 
court the power to compel the bankrupt, or his agent, to deliver up money 
or other assets of the bankrupt, in his possession or that of some one for lilm, 
on pétition and rule to show cause? Does a mère refusai by the bankrupt 
or his agent so to deliver up oblige the trustée to resort to a plenary suit 
in the Circuit Court or a state court, as the case may be? It it be so, the 
grant of jurisdlction to cause the estâtes of bankrupts to be collected, and 
to détermine eontroversles relating thereto, would be serlously Impaired, and. 
In many respects, rendered practically inefficient. The bankruptcy court 
would be helpless indeed If the bare refusai to turn over could conclusively 
operate to drive the trustée to an action to recover as for an indebtedness, 
or a conversion, or to proceedlngs In chancery, at the risk of the accompani- 
ments of delay, complication, and expense, Intended to be avolded by the 
simpler methods of the bankrupt law." 

We think this langtiage was never intended to be applied to a bank 
wliich lias lionestly paid checks of a depositor witliout notice that any 
pétition in bankruptcy has been filed against him and who may never 
be adjudicated a bankrupt at ail. On the other hand, it would apply if 
the bank had refused to pay moneys which it had received prior to the 
filing of the pétition and still had, or moneys which it had coUusively 
transferred. It was because the act of 1867 threw doubt upon the 
vaHdity of honest transactions between the filing of the pétition and 
adjudication that the words "as of the date he was adjudicated a bank- 
rupt" were inserted in the act of 1898. ColHer on Bankruptcy (8th 
Ed.) p. 807. 

The order is affirmed with costs. 



THE RUTII. 

(Circuit Court of Appeals, Nlnth Circuit. February 14, 1911.) 

No. 1,881. 

1. Collision (§ 67*) — Navigation Rules— Consteuction— "Under Wat." 

A steam vessel lying with her nose against the bank of a stream, and 
holding her position against the current by the movement of her wheel, is 
a vessel "under way" wlthln the navigation rules, and not entltled to the 
rlghts of an anchored vessel. 

[Ed. Note. — For other cases, see Collision, Dec. Dlg. | 67.* 
For other définitions, see Words and Phrases, vol. 8, p. 71C1.] 

2. Collision (§ 94*) — Liability of Vessel foe Tobts— Violation or Kules 

OF Navigation. 

The steamer Ruth was foUowing the steamer Oregona up the Willam- 
ette river, and was close behind when they reached the Olackamas raiK 
Ids. The Oregona was unable to ascend the rat>ids by her own power, 
and, after going as far as possible, sent men ashore to make fast a steel 
Une for the purpose of puUing her up by means of a capstan. She was 
unable to held her position, and began to drlft down with the current, 
dragglng the Une, which libelant, one of her crew, was dlrected to pull In 
and col! on the deck. As soon as she began to drlft, she gave danger 
signais to the Ruth, which had entered the raplds, pushed against the 
bank and was holding herself there by her wheel. She paid no attention 
to the signais, but as the Oregona drlfted by started ahead and her wheel 
picked up the Une, which caught libelant, severlng both his feet. Held, 
that the Ruth was in fault in failing as an overtaklng vessel to drop 

•For other cases see aame topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dowu and keep out of the way when signa led ; there being évident dan- 
ger of foullng the Oregona's Une. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 94.*] 

S. Collision (§ 113*) — Action Aqainst Vessel for Toet — Oonteibutort 
Xeqligence. 

A deck hand engaged in the duty of coillug a cable, dragglng in the 
water and being hauled in by other haiids. is uot reqnired to wateh the 
movements of other vessels, but has the right to assume that tbey will lie 
properly navlgated and wlth due regard to hls safety, and, vvhere he is 
injured by the négligence of another vessel in picking the cable up witli 
her wheel, he cannot be charged wlth contributory négligence because ho 
was unprepared for such event. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 113.*] 
4. Admiralty (§ 50*) — Bbinging in New Parties— Discrétion of Court. 

Conceding that a court of admiralty had power to grant the pétition of 
a libeled vessel for process to brlng in another vessel under admiralty 
rule 59, not flled until after hearing and décision of the cause, it was 
within its discrétion to deny such pétition. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. §50.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Suit in admiralty by Virgil K. Poland, by Edward N. Deady, bis 
guardian ad htem, against the steamer Ruth, the Oregon Raiiroad & 
Navigation Company, claimant. Decree for libelant, and claimant 
appeals. AfBrmed. 

See, also, 178 Fed. 749. 

On the morning of October 15, 1907, the river steamers Oregona and Euth 
were on their way up the Willaniette river froni Portland to Oregon City and 
beyond. The appelles was a deck hand on the Oregona. Both vessels reached 
the Clackamas rapids at about tlie same tim«; the Oregona being a few beat 
lengths In advanee. The water was unusually low, and a current variously 
estimated at from six to ten miles an hour set strongly against the west bank 
of the river. Neither vessel was able to proceed over the rapids by Its own 
power, and both were required to make their way by the aid of a Une put out 
and fastened to a "dead man" on the west shore of the river, and the use of 
a capstan. The Oregona steamed up as far as she could go, and put a portion 
of her crew ashore on tJie west bank wlth a steel cable for the purpose of at- 
taching the same to a "dead man." About the same time the Ruth, which was. 
within about two boat lengths of the Oregona, pushed her nose into the west 
banli, holding herself there by the movement of her wheel. She also put part 
of her crew ashore wlth a Une to be attached to the "dead man" as soon as 
the Oregona had passed over the rapids. The Oregona, using her whole pow- 
er, was unahle to hold her position against the current until her Une could 
be attached, and she conunenced to drift downstream toward the Ruth. She 
gave orders to haul in the Une, and she sounded danger signais as a warning 
to the Kuth that she was drlftlng. She continued to drîf t ; the appellee and 
otlier members of the crew drawing in her Une as fast as they could and coil- 
ing it on deck. The danger signais were repeated. The Ruth held her posi- 
tion, and continued the movement of her wheel. The Oregona drifted along- 
slde the Euth, and her captain had some conversation wlth the captain of the 
Euth ; the former suggesting that the latter move downstream. The captain 
of the Ruth answered that he could not do so because bis boat was crowded 
into the bank. The Oregona then dropped down, touchlng the Ruth on her 
port side. Shortly after the bow of the Oregona passed the stern of the Ruth, 
the wheel of the latter picked up the Une of the Oregona which was still iu 
the water, rapidly wound it up, and caught the appellee, wlio was haullng it 
on the deck of the Oregona, produeing the injuries which are the cause of the 
suit. The court below said: "There is some conflict in the testimony as to 

•For other cases eee same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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whetber the Buth was moving upstream at the tirae tlie line was picked up, 
or whether it was done by the wheel while the boat was statioiiary. The 
great weight of évidence in my opinion is to the efl'ect that, as ^^oon as she 
was clear of the Oregona, the lluth, which was tlie more powerlul boat, im- 
mediately steamed np at full speed in order to get ahead of and over the 
rapids before the other boat, and thus picked up the line." The évidence, 
wliile conflicting in some particulars, showed vvitliout conflict the (ollowing 
facts: That the Ruth was hcld against the west banlc of tlie river solely by 
the movenient of her wheel ; that while the niaster of the Oregona was at- 
tempting to warp his vessel over the rapids the niaster of the Ituth went be- 
low to direct the splicing and jnitting ont of his cable, and that there was no 
one in the pilot honse of the Kiith; that, as the Oregona was lieing forced 
down the stream toward the Itutli ni spite of the nse of ail ber steani power, 
her captaiu gave the danger signal imniediately, and on the failure of the 
Ruth to answer repe:itcd the signais, his boat ail the finie drifting down- 
streani. and the ciirrent earrying it towards the west shore, and that the mas- 
ter of the Oregona called to the mate of the Ruth to get his boat ont of the 
way. The captain of the Ruth admitted that he heard the signais, and that 
he made no effort to get out of the way of the Oregona, and gave as an excuse 
therefor that he supposed the signais were intended as a bluff to induce him 
to get out of the way. 

W. W. Cotton, A. C. Spencer, Wallace McCamant, and Zera Snow, 
for appellant. 

Newton McCoy and H. B. Nicholas, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Rule 
24 of the rules for harbors, rivers, and inland waters provides: 

"Xotwithstanding anything contained in thèse rules, every vessel overtak- 
ing another shall keep out of the way of the overtaken vessel." 

And further déclares: 

"And no subséquent altération of the beariug between the two vessels shall 
make the overtaking vessel a crossing vessel within the meaning of thèse rules 
or relieve her of the duty of keeping clear of the overtaken vessel until she is 
flnally past and clear." 

The rules also provide that a vessel is under way within their mean- 
ing "when she is not at anchor or made fast to the shore or aground." 
Act June 7, 1897, c. 4, 30 Stat. 96 (U. S. Comp. St. 1901, p. 2883). 

It is contended that the Ruth was entitled to ail the rights of a 
vessel at anchor, and that, although she had not her anchor out and 
was not made fast to the shore nor aground, she was nevertheless a 
vessel at rest as fuUy as if she had been at anchor. It has been held 
that a vessel which has stopped her machinery and lies practically 
motionless without steerage way has to a large extent the right of a 
vessel at rest in regard to other passing vessels. The Col. John F. 
Gaynor, 130 Fed. 856, 65 C. C. A. 340; Britain S. S. Co. v. J. B. 
King Transportation Co., 131 Fed. 62, 65 C. C. A. 300. But the 
Ruth had not stopped her machinery. She was under control, and 
had steerage way, and there was nothing to prevent her dropping 
downstream on receiving the signais of the Oregona. The fact that 
her nose was rammed against the shore while her wheel was turning 
at the rate of 30 révolutions to the minute brought her no more at 
rest or at anchor than she would hâve been had her stem been pointed 
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against the ciirrent and she had been held in position by the révolu- 
tions of her wheel. Clearly the first fault of the Ruth was in not 
dropping downstream at the approach of the Oregona. Her second 
was in starting up before the cable of the Oregona passed her wheel. 
That she did so start is found by the trial court, and, although the 
évidence upon that point of the case is conflicting, we find upon a 
careful review of it no reason to question the finding of the trial 
court. The Oregona having failed to make the passage of the rapids 
was carried down the stream by the current, which was running from 
six to ten miles an hour, and which carried her at a speed of two miles 
an hour, notwithstanding ail her efforts to maintain her position. The 
Ruth was holding her nose against the bank at a point in the rapids 
where the whole volume of the river ran in a channel not more than 
75 or 100 feet wide, and her stern stood out in the river from one-half 
to two-thirds of the distance across the stream from the west bank 
while the current set strongly toward that bank. By stopping the 
révolution of her wheel, she could hâve drifted downstream with the 
current, and it was her duty to do so, and to keep out of the way of 
the Oregona. In the exercise of ordinary care, she should hâve 
known that the Oregona's cable was in the water and was being car- 
ried by the current toward the west bank, and that it might become 
entangled in the wheel of the Ruth if she held her position or pro- 
ceeded upstream. The testimony of the captain of the Ruth that the 
reason why he gave no heed to the signais of the Oregona was that 
he supposed they were intended as a bluff to induce him to get out 
of the way indicates that his purpose was to hold his position and get 
ahead of the Oregona. Upon ail the évidence, we find no error in 
the conclusion reached by the trial court that the Ruth was liable for 
the injury to the appellee. 

A more serious question is found in the contention that the appellee 
was guilty of such contributory négligence as to bar his right of re- 
covery. The Oregona's cable was put ofif her starboard bow. The 
appellee was engaged in retrieving it and coiling it on the deck in a 
coil which was made wide owing to the kinks in the cable. He was 
standing between the coil and the starboard side of the vessel. It 
is argued that he assumed the risk of the cable being caught on the 
bottom of the river or by the wheel of the Ruth, a risk which he might 
hâve avoided had he stood on the port side of the bow and coiled 
from that point, and it is said that the Oregona's négligence aiso 
contributed to the injury, in that her cable was not taken up by a 
réel, and that the vessel had no mate on board to supervise the work. 
It is not apparent, however, that the appellee or any reasonably pru- 
dent person occupying his position should bave apprehended danger 
from the action of the other vessel. A deck hand so employed neces- 
sarily directs his attention to the work which he has in hand. He bas 
little opportunity to observe the movement of a neighboring vessel, 
and he has the right to assume that such a vessel will be navigated in 
accordance with the rules of navigation and with due regard for his 
safety. The possibility of the steel cable becoming caught in the 
bottom ôf the river was too remote to be considered, and there was 
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no évidence that such a thing had ever occurred. The évidence was 
that the cable of the Oregona was being taken in and coiled in the 
method which had been in use for years on that and other boats. The 
appellee testified that he was coiHng the cable and the other deck hands 
were pulling it in, and that the coiling of the cable took ail his time 
and attention ; that he could net keep track either of his own boat or 
of the Ruth, and at the same time coil the cable; that the other deck 
hands were pulling it in ; and that he had to keep coiling it up to keep 
it from getting tangled. He further testified that he did not know at 
the time where the Ruth was or how close she was to the Oregona. 
In view of the évidence, we are not convinced that the appellee did or 
omitted to do anything showing such contributory négligence as to 
defeat his right to recover damages for the injuries which he sus- 
tained. 

Error is assigned to the déniai of the appellant's pétition for pro- 
cess against the Oregona to bring it into the cause under the fifty- 
ninth admiralty rule, a stipulation for costs having been filed with the 
pétition. The rule permits such an application, in a suit for damage 
by collision, to bring in another vessel, upon suitable allégations show- 
ing fault or négligence of that vessel contributing to the collision, 
but it provides that the pétition shall be presented before or at the 
time of answering the libel "or within such further time as the court 
may allow." In the présent case, the pétition was presented after 
the final submission of the cause upon the testimony, and after the 
annovmcement of the décision of the court, but before the entry of the 
decree. We need not pause to inquire whether the court below had 
the power to entertain the pétition at that time. Admiralty rule 59 
has been liberally construed and applied in consonance with its pur- 
pose and the équitable spirit of the admiralty practice. The Barn- 
stable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954 ; Dailey v. City 
of New York (D. C) 119 Fed. 1005. But if, indeed, the trial court 
had the power, in the exercise of its discrétion, to entertain the péti- 
tion at the time when it was presented, it is very clear that there was 
no abuse of discrétion in denying the pétition under the circumstances 
disclosed in the record and especially in view of the évidence in the 
case, the whole of which was then before the court. 

The decree is affirmed. 



In re BALLANTINE. 

CHASE V. WORTH et al. 

(Circuit Court of Appeals, Tliird Circuit. February 7, 1911.) 

No. 1,400 (No. 215.) 

Bankruptcy (§ 188*) — Equitable Assignment. 

A legatee under certain wills assigned his Interest to a finance Com- 
pany as security for his notes for $50,000. Certain French creditors hav- 
ing attached his interest in the estâtes, the finance compauy wrote thelr 
attorney, with the approval of the assignor, promislng that, after pay- 
ment of Its debt and certain costs and expenses, It would pay thelr clalms 

*For other cases see same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"from the money coming Into our hands on acconiit of" tlie assigner, and 
the attachment was thereupon released. Tlit; assigner was afterward ad- 
jiidged banlirupt. Ileld, that the assignmeut to tiie finance company was 
not absolute, but was a mortgage only, ^^■llicll gave tbe eoiupany ne right 
to receive any more of the fund than was neeessary to pay Its own 
claims, whieh was ail It dld in fact receive l'rom the trustée in banli- 
ruptcy who sold the hanlcrupt's interest in the estâtes ; that the com- 
pany's promise therefore did not operate as an équitable assignment of 
any part of the fund, nor glve the Freneh creditors any preferred right 
to payment tlierefrom over other creditors. 

[E'd. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 188.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

In the matter of George A. Ballantine, bankrupt. From an order 
(179 Fed. 548) of the District Court giving préférence to the claims 
of Worth and others, creditors, Charles A. Chase, trustée, appeals. 
Reversed. 

Reynolds D. Brown, for appellant. 
Samuel W. Cooper, for appellees. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

IvANNING, Circuit Judge. The pétition of the appellees for leave 
to reargue this case has been fully considered and our conclusion is 
that a reargument is unnecessary. We shall dispose of the case in this 
opinion, substituting it for our former one. 

The contest is between the trustée of George A. Ballantine, bank- 
rupt, and certain creditors residing in Paris, France. The question is 
whether those creditors who are the appellees are preferred over the 
gênerai creditors. This question is to be solved by determining 
whether certain letters of February 1, 1907, should be construed as 
an équitable assignment by Ballantine in favor of the appellees. The 
District Court so declared, and accordingly reversed the referee's find- 

Ballantine had a large interest in the estâtes of his father and grand- 
father. George G. Frelinghuysen is the trustée of both estâtes. On 
December 30, 1902, Ballantine, by two assignments, one to the New 
York Finance Company and the other to the New York Finance Com- 
pany as trustée, assigned his interest in thèse estâtes to secure the pay- 
ment of two promissory notes given by him, one for $40,000 and the 
other for $10,000. Each of thèse assignments expressly declared that 
if Ballantine should pay the note in it described, or any note or notes 
given in renewal thereof, then the assignment should be null and void, 
and that the estâtes thereby created should cease and détermine. Each 
of them was therefore an assignment by way of mortgage ; and the 
maxim "once a mortgage always a mortgage" is applicable. Each of 
them was in equity but a security for a spécifie debt. 

After the assignments had been delivered, Ballantine and the New 
York Finance Company instituted against other interested parties in 
the Circuit Court of the United States for the District of New Jersey 

•For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a suit for the construction of the will of Ballantine's father. Tlie 
claim of the complainants was that Ballantine's interest in his father's 
estate entitled him to an immédiate payment of the principal, or at 
least to a part thereof . In January, 1907, while that suit was pending, 
Ballantine's interest in the two estâtes was attached by the appellees. 
On February 1, 1907, pursuant to an understanding previously had 
between Alfred W. Varian, who was the attorney of the appellees, 
the New York Finance Company and Ballantine, the foUowing letters 
were written : 

"Februarj' Ist, 1907. 
"Alfred W. Varian, Esq., 44 Fine Street, New York. 

"Dear Sir: Confirming understanding between our Mr. Depue and you with 
référence to certain claims represented by you against George A. Balluntlue, 
we beg to state that after tlie ijaynient of amounts due by George A. Ballan- 
tine to New York Finance Company and to New York Finance Con^pany as 
trustée and also the payment of any other actual liens which may exist upon 
said George A. Ballantine's interest in the estâtes of Peter Ballantine, de- 
eeased, and Peter H. Ballantine, deceased ; and after the payment of actual 
disbursements, expenses and counsel fées In re suit brought for the construc- 
tlou of the wills of said decedents, we will pay to you as counsel for the claim- 
ants mentioned below and from the money coming into our hands for ac- 
count of said George A. Ballantine, the fuU amount of said claims as foUows: 

"Worth, with interest from 1S99, 8615 francs. La Ferriere, with interest 
from 1904, 14,598.50 francs. Guillot and Oie, with interest from 1905, 1117,35 
francs, 

"Yours Very Truly, New York Finance Company, 

"Arthur W. Depue, Président. 

"I hâve read the above letter and hereby authorize the New York Finance 
Company to carry out the provisions therein contained which I hereby ap- 
prove. George A. Ballantine," 

"New York, February 1, 1907. 
"Alfred W. Varian, Esq., 44 Pine Street, New York. 

"Dear Sir: Ont of any funds coming through our hands applicable to the 
payment of the debts of George A. Ballantine, and apart from prier equlties 
now existlng, we will see that your clients are paid in accordance with the 
above authorization. 

"Very Truly Yours, New York Finance Company, 

"Arthur W. Depue, Président." 

The attachment was thereupon withdrawn. Subsequently, on 
March 1, 1907, the Circuit Court decided against the contention of 
the complainants in the suit above mentioned, and on March 26, 1908, 
this court affirmed the Circuit Court (Ballantine v. Ballantine, 152 
Fed. 775, and 160 Fed. 927). In March, 1909, Ballantine went into 
bankruptcy. Ballantine's life interest in his father's estate and his in- 
terest in his grandfather's estate were thereafter sold for the sum of 
$128,000, of which something over $25,000 is now in the hands of the 
trustée in bankruptcy, the residue having been paid to the New York 
Finance Company, in satisfaction of its notes for .$40,000 and $10,000, 
and to other pref erred creditors. It is upon the f und now in the hands 
of the trustée in bankruptcy that the appellees insist they hâve a pre- 
ferred claim by way of équitable assignment. 

It will be observed that the New York Finance Company's promise 
in its first letter to Mr. Varian, the attorney of the appellees, made 
while fîic equity suit was pending and evidently in the hope that it 
would be decided in favor of the complainants, was not an uncondi- 
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tional one. It was a promise to pay the amount of the daims of tlie 
appellees "from any money coming into our hands for account of said 
George A. Ballantine." Ballarttine appended to tiie letter containing 
the promise an authorization to the New York Finance Company "to 
carry out the provisions therein contained." And to that authorization 
the New York Finance Company added a second letter to Mr. Varian 
saying that : 

"Out of any funds coming through our hands applicable to the payment of 
the debts of George A. Ballantine, and apart from prior eçiuities now exist- 
ing, we will see that your clients are pald in accordance wlth the above au- 
thorization." 

The trustée of the estâtes of Ballantine's father and grandfather 
was net a party to thèse transactions. Indeed, he seems to hâve known 
nothing of them until November 25, 1907, when Mr. Varian wrote him 
a letter advising him of the withdrawal of the attachment proceedings, 
requesting him not to pay anything to Ballantine or to the New York 
Finance Company until some adjustment should be made of the claims 
of the appellees, and, without giving definite information concerning 
the amounts of the claims, saying merely that "thèse claims are in be- 
half of Guillot & Co., Worth and La Ferriere, ail of Paris, and aggre- 
gate upwards of $10,000." The fund was in the hands of the trustée 
of the Ballantine estâtes. The promise — a conditional one — was made 
by the New York Finance Company. 

It is earnestly contended by the appellees' counsel that, as the entire 
interest of Ballantine in the two estâtes was assigned to the New York 
Finance Company, that company was entitled to collect from the trus- 
tée of the Ballantine estâtes the whole of that interest, and out of the 
sums received in excess of the amounts secured by the assignments 
to pay the sums mentioned in the letters of February 1, 1907. If Bal- 
lantine. had executed a third assignment to the New York Finance 
Company as trustée for the appellees, similar in form to the other two 
assignments, the right of the appellees to payment out of the funds 
now in the possession of the trustée in bankruptcy would hâve been 
clear. But no such assignment was executed. What. was done, in 
effect, was this : The New York Finance Company promised Mr. 
Varian, the attorney of the appellees, that if it should receive from 
the estâtes of Ballantine's ancestors more than enough to satisfy the 
debts due to it individually and as trustée, and to other lienors, if any, 
and the expenses of the suit then pending, it would out of the excess 
pay the claims of the appellees. To this conditional promise Ballan- 
tine gave his consent. The case has been argued on behalf of the ap- 
pellees upon the theory that the entire interest of Ballantine in the 
estâtes of his father and grandfather was transferred by him to the 
New York Finance Company by the two assignments of December 
30, 1902, in such manner that the letters of February 1, 1907, oper- 
ated to appropriate a portion of the two estâtes to the payment of 
the claims of the appellees. But in this argument the fact is over- 
looked that in equity the two assignments were mère mortgages to 
secure spécifie debts. The interest of the finance company in those 
estâtes was measured and limited by the amount of its two notes. The 
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mortgages were but incidents to the debts. They could not be sepa- 
rated f rom the debts which they secured so as to hâve an independent 
existence. A transfer of them without a transfer of the notes which 
they secured would hâve been a nulHty. When the two notes were 
paid, the finance company had no légal or équitable right to claim 
more. Such, we understand to be the rule in New Jersey, where the " 
estâtes of Ballantine's ancestors were located, and in New York, 
where the letters of February 1, 1907, were delivered. Magie v. Revn- 
olds, 51 N. J. Eq. 113, 26 Atl. 150; Merritt v. BarthoHck, 36 N.'Y. 
44; Kortright v. Cady, 21 N. Y. 343, 78 Am. Dec. 145; Sexton v. 
Breese, 135 N. Y. 387, 32 N. E. 133. While equity disregards mère 
form and will construe as an équitable assignment any writing or 
séries of writings which plainly appropriâtes a particular fund to be 
created in futuro, and will enforce such assignment after the fund 
cornes into existence, if it never does corne into existence, there is 
iiothing to which the agreement or writing can attach or against which 
it can be enforced. And that is the dififîculty hère. The finance com- 
pany by the letters of February 1, 1907, expressly declared that its 
payment of the claims of the appellees should dépend upon a contin- 
gency. Its promise was to pay, subject to prior payments to itself 
and others, "from the money coming into our hands for account of 
George A. Ballantine." Ballantine agreed to that contingent promise, 
and to nothing more. The case differs therefore from the cases to 
which we hâve been referred in which appropriations out of expect- 
ancies which hâve subsequently come into existence hâve been upheld 
as équitable assignments. Hère Ballantine had a vested life interest 
in the two estâtes over and above ail that had been assigned by him 
to the finance company and others. He assigned no part of that re- 
maining interest to the appellees. He simply authorized the finance 
company, if at any future time it should receive money on his ac- 
count in excess of what he owed to it and certain other parties, to pay 
out of that excess the claims of the appellees. 

The New York Finance Company never received any moneys for 
Ballantine's account in excess of the sums due to it. The letters of 
February 1, 1907, show no intention of vesting in the appellees an 
équitable property of any kind before the funds should reach the pos- 
session of the finance company. Whether if the funds had reached its 
possession the appellees would hâve had an équitable claim against 
those funds is a question not now before us. The fact is that the ap- 
pellees withdrew their attachment because it was thought to embar- 
rass, in some way, the litigation then pending over the construction 
of the will of Ballantine's father, and they accepted, in lieu of the 
attachment, the finance company's conditional promise above men- 
tioned. 

We are satisfied that the présent case is not one of équitable assign- 
ment, and that the pétition for leave to reargue the case should be 
denied. The decree of the District Court will therefore be reversed, 
and that of the référée disallowinsf the claims of the appellees as pre- 
ferred claims will be affirmed. The appellant is entitled to costs. 
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IIOLMAN V. GANS S. S. DINE. 
(Circuit Court of Appeals, Second Circuit. March 13, 1911.)' 

No. 215. 

1. Shipping (§§ 45, 47*) — Charter Paety— Obligation of Sitipowner. 

In the absence of any provision on tlie subject in a charter party, the 
shipowner must load and unioad cargo at his own expense. 

[Ed. Note. — For otlier cases, see Shipping, Cent. Dig. §§ 177-183; Dec. 
Dig. §§ 45, 47.*] 

2. Shipping (§ 181*) — Charter Paety— Construction— Lat Days. 

Under a charter party stipulating that lay days shall count according 
to the custom of port, and that 20 running days, Sundays and holidays 
excepted, shajl be allowed for loading and discharging, the hollday time, 
as flxed by the statute of port of loading, making Saturday afternoon a 
holiday, will not be included in the running days. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 181.*] 

8. Shipping (§ 172*) — Charter Pabiy— Construction— Oustom. 

An agreement of an owner in a charter party to load cargo according to 
custom of port is not governed by the custom of port as to time of load- 
ing, where the charter party allows a speclfied number of running lay 
days, Sundays and holidays, even if used, excluded, for loading. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 569 ; Dec. Dig. 
172.*] 

4. Shipping (§ 181*) — Chabtee Party— Eights or Parties., 

A charter party provided for loading or discharging according to cus- 
tom of port, and allowed 20 running days, Sundays and holidays ex- 
cepted, for loading and discharging. A statement of the lay days used 
in loading was submitted to the master by the charterer, which eoncluded 
with the words, "November 14, steamer cleared ; does not count accord- 
ing to custom of port." The master signed the statement, addlng, "Writ- 
ten under protest, on account of Saturday belng counted a half day." He 
testified that ail he knew about the custom as to clearance day was de- 
rived from the agents of the charterer. Held, that the failure to protest 
as to the date of clearance did not conclude the owner's contract rights. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 5S9-592; Dec. 
Dig. § 181.*] 

5. Shipping (§ 177*) — Conteacts— Construction. 

Under a charter party provlding for lay days to begin running at the 
port of loading on the day following the receipt of the captain's writteu 
notice of readiness, accompanied by a surveyor's certiflcate, but contain- 
ing no provision as to notice at the port of discharge, the charterer's con- 
tention that it was not requlred to unioad until the day following the 
receipt of notice of readiness, which could not be given on a holiday, was 
not sustainable. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 177.*] 

6. Shipping (§ 181*)— Conteacts- Statutes— Effect. 

A charter party provlding for the allowance of a designated number 
of running days, Sundays and holidays excepted, for loading and dis- 
charging, is not afïected by a statute of the country of the port of dis- 
charge, which pro vides that lay days begin to run from second weekday 
moruing after notice has been glven on a Sunday or hollday. 

[Éd. Note. — For other cases, see Shipping, Dec. Dig. § 181.*] 

Appeal from the District Court of the United Staies for the South- 
ern District of New York. 

•For otlier cases see same topic & § numebe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Libel by R. H. Holman against the Gans Steamship Line. Froni a 
decree for libelant, défendant appeals. Affirmed. 

Wheeler, Cortis & Haight (Charles S. Haight and John W. Griffin, 
of counsel), for appellant. 

John M. Woolsey and J. Parker Kirlin, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This cause arose out of a voyage charter 
of the steamer Birchtor. The libelant, who is the owner, claimed to 
recover of the charterer 4% days' demurrage, and also the amount of 1 
day's dispatch money wrongfully rleducted froni the hire. The rele- 
vant parts of the charter party are : 

"(1) ïhat the said steamship lieins tii'ht, st;uiiK-li. and stroug aiid in every 
way fltted for the voyage, * * * Xew Orléans or Galvestoii. as ordered 
at St. LfUCia, and there load (orders to 1)e waltiitft steamer at St. I.upla or 
lay days to eount), according to custom of port, a fuU and complète cargo 
of wheat and/or maize. and/or othev lawfnl nierchandise, « * * and 
being so loaded shall therewith proceed, as ordered when signing bills of 
lading, to one, two, or three safe ports in Denmark, or so near thereunto as 
she may saf ely get, and there, always afloat, ■ deliver the cargo as customary, 
at such wharf, dock, or otlier safe place as charterer's agents may direct 
on arrivai. * * * " i 

"(7) Charterers to hâve the privilège of designatlng wharves or other safe 
places for loadlng or discharging. The cargo to he brought ' to and taken 
from alongslde the steamer at merchants' risk and expense. Steamer to 
supply steam and winchmen to drive wlnches and to give use of neeessary 
gear, also to load or discharge at night, on Sundays or holidays, or on day 
when notice is given if required 'by charterers, such tlme not counting; 
charterers paying ail extra expenses and labor incurred, ineluding the over- 
time of winchmen." 

"(9) Charterers areto load, stow, and trim the cargo at their ovvn expense, 
under the direction of the master, but they shall not be responsible for im- 
proper stowage. * * * " 

"(14) Lay days at port of loading are not to count before the 25th October, 
1907, next, unless with charterer's written consent, and to commence on the 
day following receipt by the charterer's agents of captain's written notice of 
readiness, accompanled by surveyor's certificate. * * * 

"(15) If the steamer be not sooner dispatched, 20 running days, Sundays, 
and holidays excepted, shall be allowed tlie charterers for loading and dis- 
charging. Should the cargo not be dellvered to vessel at loading ports 
and/or dlscharged at port of destination within the specified time, for each 
and every day over and above said lay days charterers are to pay, day by 
day, the sum of four pence per net rcgister ton per day demurrage ; any dé- 
tention through quarautine to vessel or cargo not to count in lay days. If 
sooner dispatched, steamer to pay £10 for each day saved." 

In this court the dispute is as to three days only, viz. : Whether Sat- 
urday, being a half holiday at New Orléans, is to be counted as a 
whole or as only half a lay day ; whether, as the vessel cleared on her 
last loading day, that day is to be excluded as a lay day in accordance 
with the custom of the port ; whether January 2d at Aarhus was a lay 
day; and, finally, whether the déduction of one day's dispatch money 
was justified. The District Judge held with the charterer that the 
two Saturdays at New Orléans were half lay days, and with the own- 
er that the day of clearance at New Orléans and January 2d at Aarhus 
were lay days, and that, ail the lay days having been used, no dispatch 
money was earned by the charterer. 
186 F.— 7 
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[1] First. In the absence of any provision on the subject, the ship- 
owner must load and unload cargo at his own expansé. This charter 
provided (article 9) that the charterer was to load and unload at its 
expense, and (article 7) that it might do so at night, on Sunday, or 
holidays, or a day when notice was given, such time not to count in 
the lay days. 

[2] By statute Saturday in cities in Louisiana having over 15,000 
inhabitants from noon to midnight is a holiday, although work may 
be done on it. The charterer did load ail day on the two Saturdays in 
question, but the District Judge held that it was chargeable only with 
one day. The shipowner argues that the exception in the charter, be- 
ing only of holidays, does not apply to half holidays; but we think 
this construction too narrow. We understand the provision as mean- 
ing that holiday time is not to be included. The authorities relied on 
by the libelant are consistent with this view. In the case of The 
Cyprus (C. C.) 20 Fed. 144, it is to be inferred that the charterers 
began to deliver cargo December 7th, before the ship was completely 
ready to receive cargo. As they did this voluntarily, it was held, al- 
though lay days were not to begin until the ship was ready, that they 
were estopped to deny that the lay days began December 7th. The 
décision proceeds upon the same principle as that in The Katy [1895] 
Prob. Div. 56, that the parties, having agreed to begin unload- 
ing on a Saturday at 1 p. m. must be understood as agreeing that 
the lay days began then, although the charterer was not obliged to 
receive cargo before Monday. Uren v. Hagar (D. C.) 95 Fed. 493, 
and HoIIand Gulf S. S. Co., Ltd., v. Hagar (D. C.) 124 Fed. 460, in 
which a Saturday on which work was done was held to be included 
in lay days, dépend upon the statute of Pennsylvania of May 31, 1893 
(P. L. 188). It is entitled : 

"An act i désigna ting the days and half days to be observed as légal holi- 
days and for the payinent, acceptance and protestlng of bills, notes, drafts, 
checks and other negotiable paper on such days." 

Section 1 provides that the days and half days mentioned — 

"shall for ail purposes whatever as regards the presenting for payment or 
acceptance and as regards the protestlng and giving notice of the dlshonor 
of bills of exchange, checks, drafts and promlssory notes made after the 
passage of this act be treated and considered as the flrst day of the week, 
commonly called Sunday and as public holidays and half holidays." 

Section 4 provides : 

"That ail the days and half days herein designated as légal holidays shall 
be regarded as secular or business days for ail other purposes than those 
mentioned in this act." 

It would seem as if Saturday were a business day, except as regards 
negotiable paper. At ail events, the reasoning of the court in thèse 
cases does not apply to the charter under considération, which pro- 
vides that, even though holidays be used in loading or discharging, 
they are not to count as lay days. We think the ruling of the Dis- 
trict Judge^ was right. 

[3] Second. The owner agreed to load a cargo "according to cus- 
tom of port." It was shown that according to the custom of the port 
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of New Orléans, if the ship be cleared on the last loading day, it is 
not treated as a lay day. This clause as to custom has been held to 
apply only to the manner of loading. Davis v. Wallace, 3 Cliff. 123, 
Fed. Cas. No. 3,657; Carbon Slate Ce. v. Ennis, 114 Fed. 260, 52 C. 
C. A. 146. The District Judge held that, even conceding it to con- 
template also the time of loading, the custom would not apply, on the 
principle "expressio unius est exclusio alterius," because the charter 
allowed 20 running lay days, Sundays and holidays only excepted. 
We concur with him. The Cyprus, supra; James v. Brophy, 71 Fed. 
310, 18 C. C. A. 49; Carbon Slate Co. v. Ennis, supra. 

[4] A statement of the lay days used was submitted to the master 
by the charterer, which concluded with the words : 

♦'November 14, steamer cleared; does not count accordlng to custom of 
port." 

This statement the master signed, adding : 

•'Written under protest on account of Saturday belng counted a half day." 

He testified that ail he knew about the custom as to clearance 
day was derived from the agents of the charterer, who told him that 
they had just fought the question out with the Elder Dempster Eine 
and had won the case. Under the circumstances we do not think his 
failure to protest as to the day of clearance concluded the owner's 
contract rights. 

[5] Third. The steamer arrived at Aarhus December 31st after 
midnight, and gave notice of readiness to unload on January Ist, 
which was a public holiday. The charterer contends that it was not 
obliged to unload until the second day thereafter, because it was not 
required to unload until the day foUowing the receipt of notice of 
readiness, which could not be given on a holiday. There is noth- 
ing to this effect in the charter, which only provides for lay days 
to begin running at the port of loading on the day following the 
receipt of the captain's written notice of readiness, accompanied by 
surveyor's certificate. There was no provision as to notice at the 
ports of discharge. 

[6] The charterer also relies on statutes of Denmark which pro- 
vide that: 

"Lay days begln to run • • • from second weelsday mornlng after 
notice has been glven * * * on a Sunday or a holiday." 

The District Judge rightly held that this statute is not to be under- 
stood as varying the contract of the parties, which was for running — 
that is, consécutive — lay days. But as the libel admits that December 
19th was not a lay day, apparently on the theory that one day's no- 
tice of readiness to discharge was required, and also that one-fourth 
of December 24th was not to be treated as a lay day, the decree of 
the court below is affirmed, with interest and costs. 
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HENDERSON et al. v. DENIOUS. 
(Circuit Court ofAppeals, Bigiitli Circuit. Mardi 13, 1911.) 

No. 3,018. 

JuDGMENi (S 721*) — Prior Determinatio^-— Conclusioms— Res .luniCATA. 

A bankrupt havius paid certain funds to défendants wlio were attor- 
neys in Arkansas, tlie trustée flled pétition for re-examiuatiou of tlie 
transaction In tlie bankruptcy court in Colorado wbcre the bankruptcy 
proceedings were pending, and, no appearance liaviiig been entered, an 
order was luade by tbe référée requiring défendants to pay over the ma- 
jor portion of sucli fund. Défendants appealed from such order denying 
the court's jurisdiction, and this question, having been certifled to the 
United States Suprême Court, was decided against them, after which the 
trustée brought suit against défendants to recover the money pursuant 
to such order. Held, tbat such former proceedings were conclusive both 
as to the jurisdiction of the Colorado bankruptcy court and as to the 
merits of défendants' liability re-examined therein, and hence, in the ac- 
tion to recover the funds, défendants were not authorized to plead in dé- 
fense that the funds were not the property of the bankrupt, but had been 
paid to défendants by him as agent for another. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1252; Dec. 
Dig. § 721.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by Wilbur F. Denious, trustée in bankruptcy of the estate of 
Roger H. Williams, against Jethro P. Henderson and another. Judg- 
ment for plaintifif, and défendants bring error. Affirmed. 

T. M. Mehaffy, H. M. Armistead, and W. P. Smith, for plaintiffs 
in error. 

W. H. Martin and H. W. Currey, for défendant in error. 

Before VAN DEA^ANTER, Circuit Judge, and CAREAND and 
POLLOCK, District Judges. 

POLLOCK, District Judge. This case is an écho from the opéra- 
tions of the widely known Boatright gang of fake foot racers. The 
facts, in so far as material to décision of the controversy presented, 
may^ be briefly summarized as f ollows : 

Roger H. Williams, a citizen and résident of the state ol Colorado, 
one of the Boatright gang, on December 5, 1902, in the state of Ar- 
kansas, delivered to plaintiffs in error (for sake of brevity, hereinafter 
designated as "Henderson & Wood") the sum of $9,795 in cash and 
certificates of deposit in bank. On January 8, 1903, creditors of said 
Williams instituted a proceeding in bankruptcy against him in the 
bankruptcy court of the state of Colorado, in which proceeding, in due 
course of time, an adjudication of bankruptcy was entered, and de- 
fendant in error (hereinafter designated as the "trustée") was duly 
appointed and qualiiied as trustée of said estate in bankruptcy. 

Thereafter the trustée filed before the référée in the bankruptcy 
court of Colorado a pétition alleging the payment of said sum of 
money to Henderson & Wood ; that the payment was made by the 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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bankrupt in contemplation of the filing of a pétition in bankruptcy 
against him ; that it was in payment of légal services thereafter to be 
rendered by said Henderson & Wood to the bankrupt ; the institution 
of the bankruptcy proceeding; the order of adjudication and the sélec- 
tion and qualification of the plaintiff as trustée in bankruptcy, and 
praying the transaction between the bankrupt and Henderson & Wood 
be re-examined as provided by section 60d of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]). 
Twenty days' notice of the filing of this pétition and the date set for 
the hearing thereof in the bankruptcy court in the nature of a notice 
to show cause was given Henderson & Wood in the state of Arkansas. 
Thereafter, and on the Ist day of August, 1905, Henderson & Wood 
having failed to appear in response to said notice and show cause why 
said transaction should not be re-examined, the référée on the pétition 
of the trustée proceeded to a re-examination of said transaction and 
made and caused to be entered the foUowing order : 
"In the District Court of the United States for the District of Colorado. 
"In re R. H. Williams, Bankrupt. 

"At a court bankruptcy, held at the office of George M. Irvin. one of the 
référées in bankruptcy, at the city of Colorado Springs, in El l'aso county 
and State of Colorado, the flrst day of August, A. D. 190.5. 

"The matter of the application and pétition of Wilbur F. Denious, trustée 
In bankruptcy of R. H. Williams, bankrupt, to bave the court re-examine 
the transaction by which R. H. Williams, bankrupt, in contemplation of the 
filing of a pétition in bankruptcy against him on or about the 5th day of 
December, A. D. 1902, and within four months from the date of the flUng 
of the pétition in bankruptcy herein transferred to J. B. Wood and Jethro 
P. Henderson, attorneys at law, the sum of flve thousand dollars In cash, 
and one certiflcate of deposit for the sum of three thousand dollars Issued 
by the Security Bank of Hot Springs, Arkansas, to the said bankrupt and one 
certiflcate of deposit for one thousand seven hundred and ninety-flve dollars 
Issued by the Arkansas National Bank of Hot Springs, Arkansas, to the 
bankrupt, for professlonal services as attorneys at law to be rendered to the 
said R. H. Williams under the provisions of section 60d of the bankruptcy 
law of 1898, comlng on for hearing ; and it appearing to the court from the 
évidence that a copy of thls application, together with a copy of the order 
to show cause issued thereon returnable ou the 20tli day of .lune, A. D. 
1905, was duly served on the said J. B. Wood and Jethro P. Henderson on 
the 26th day of May, 1905 ; and the said J. B. Wood and .T. P. Henderson 
not having appeared on the said 20th day of June, 1905, herein or shovvn to 
thls court any cause why this court should not proceed to re-examine the 
said transaction ; and It further appearing to the court that the matter of 
the said hearing has been duly continued from the said 20th day of June 
until the Ist day of August, 1905, and that due notice of sueh continuation 
has been served upon the said James B. AVood and Jethro P. Henderson, 
and that the said J. B. Wood and Jethro P. Henderson are fully advised that 
thls hearing was duly had on this day, and the said J. B. Wood and Jethro 
P. Henderson not having shown cause against the said application and the 
court having heard the évidence on the part of the said trustée in support 
of the said application and the arguments of counsel thereon, and the court 
being fully advised as to ail matters of facts and law arising thereon, the 
court doth flnd and adjudge that the said R. H. Williams, in contemplation 
of the filing of a pétition in bankruptcy against him, did on the 5th day of 
December, 1902, transfer to the said J. B. Wood and Jethro P. Henderson, 
attorneys at law, for services to be rendered, the sum of five thousand dol- 
lars, lawful money of the United States, and one certiflcate of deposit for 
the sum of three thousand dollars Issued by the Security Bank of Hot 
Springs, Arkansas, to the said R. H. Williams, and one certiflcate of de- 
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i)osit Issued by the Arkansas National Bank of Hot Springs, Arkansas, to 
E. H. Williams, for the sum of one thousand seven hundred and ninety-iive 
dollars, the said two certiflcates of deposit having since been collected by 
the said J. B. Wood and Jethro P. Henderson. And the court doth flnd on 
re-examlnation of the said transaction that the sum of elght hundred dol- 
lars is reasonable compensation for the services rendered the said bankrupt 
under the terms of the transaction by which the said money and property 
was transferred to the said J. B. Wood and Jethro P. Henderson, and doth 
flnd and adjudge that the said transaction is valid to that extent only which 
the court détermines and adjudges to be the reasonable value for said 
services. 

"It is therefore ordered, adjudged, and decreed that the said transaction 
is vold, except as to the said sum of eight hundred dollars, so adjudged to 
be the reasonable value of said services, and that the trustée herein proceed 
to reeover the excess, to wlt, the sum of eight thousand nlne hundred and 
ninety-five dollars from the said J. B. Wood and Jethro P. Henderson. 

"Geo. M. Irvin, Référée." 

After the making and entry of this order, Henderson & Wood ap- 
peared before the référée and challenged the jurisdiction of the bank- 
ruptcy court to make said order against them and caused the question 
of the jurisdiction and power of the référée in this respect to be cer- 
tified to the District Court of Colorado for review. Thereafter that 
court reviewed the question presented and on the 7th day of Novem- 
ber, 1905, caused to be made and entered the following order, by its 
judgment approving and confirming the order theretofore made by 
the référée, as f ollows : 

"In the Matter of R. H. Williams, in Bankruptcy, No. 8,36. 

"TMs matter having heretofore corne on to be heard upon the certifleate 
of the référée, upon the question of his jurisdiction to enter an order flxing 
the reasonable compensation of James B. Wood and Jethro P. Henderson, 
attorneys at law, for légal services to be rendered to the bankrupt, and 
having been argued by counsel, William L. Dayton, Esq., appearing as solic- 
itor for Wilbur F. Denious, trustée, and Geo. L. Nye, Esq., appearing as 
sollcitor for Wood & Henderson, and having been taken under advisement, 
and thereupon on considération thereof, it is ordered by the court that the 
ruling and order of the référée be and the same is hereby in ail things ap- 
proved and confirmed." 

Thereupon Henderson & Wood appealed to this court to obtain a 
review and reversai of the judgment of the District Court of Colorado. 
The question of the jurisdiction and power of the bankruptcy court 
of Colorado to make a re-examination of the transaction which occur- 
red between the bankrupt and Henderson & Wood in the state of Ar- 
kansas as against citizens and résidents of the state of Arkansas, on 
the notice given, was certified to the Suprême Court and by that court 
answered in favor of the jurisdiction of the court. Thereupon the 
judgment of the District Court of Colorado was affirmed by this court 
in the following order : 

"In re James B. Wood and Jethro P. Henderson, Petitloners. 
"On Pétition for Revievy. 

"This matter came on to be heard on the pétition for review and the ex- 
hiblts thereto, consisting of a transcript and certain papers and proceedings 
in the District Court of the United States for the District of Colorado, and 
was argued by counsel. 

"On considération whereof, it Is now hère ordered, adjudged, and decreed 
by this court that the order and decree of the District Court of the United 



HENDEESON V. DENIOUS 103 

Ptates for the District of Colorado, entered on thé Stti day of December, 
A. D. 1905, in ttie matter of K. H. Williams, bankrupt. In banliruptcy, which 
sald order and decree approved and confirined the order and finding of the 
référée in said matter, entered on tlie 2d day of August, A. T>. 1905, adjudg- 
ing and fixing the compensation of Wood & Henderson as the attorneys of 
the sald banlirniit, be, and the same is hereby, in ail respects approved and 
confirmed, on the authority of the mandate of the Suprême Court of the 
United States in this cause, in response to certain questions certified to it, 
and that a certifled copy of this decree be forthwith transmitted to the sald 
District Court. 

"It is further ordered, -adjudged, and decreed by this court that the pé- 
tition for review be, and the same is heretiy, dismissed at the costs of the 
petitioners and that the respondent, \Yill)ur F. Dénions, as trastee of the 
estate of R. H. Williams, bankrupt, hâve and recover against the petitioners, 
James B. Wood and Jethro P. Henderson, tlie sum of twenty dollars for his 
costs in this behalf expended and hâve exécution therefor. October 1, 1908." 

Thereafter this action was brought by the trustée based on the or- 
der of the référée of the bankruptcy court of Colorado, as approved 
and confirmed by the District Court and this court, to recover the 
amount in the hands of Henderson & Wood, as found in said order, in 
excess of a reasonable fee for the légal services by them performed 
for the bankrupt. On the trial of the case below the plaintifï ofifered, 
and there was received in évidence, the order of the court adjudging 
Williams a bankrupt, the order appointing the trustée in bankruptcy, 
the order of the référée made on re-examination of the transaction be- 
tween the bankrupt and Henderson & Wood, and the judgment of 
the District Court affirming said order. To the order of the référ- 
ée, and that of the court confirming it, objection was made based on the 
ground the pétition on which the orders were based was not offered in 
évidence. And by way of défense to the action Henderson & Wood 
made the foUowing offers of proof : That the sum of money paid to 
them by the bankrupt was paid as an agreed fee for defencling Wil- 
liams and nine others in certain criminal proceedings instituted 
against them in the state and fédéral courts of Arkansas. That the 
money by them received from the bankrupt was not his property, but 
was the property of one Robert Boatright. That the money received 
by them was not received for services to be rendered Williams in con- 
templation of bankruptcy. That at the time the transaction occurred 
Williams was not in bankruptcy, and they had no knowledge what- 
ever of his financial condition and relied on his statemicnt that the 
money belonged to Boatright. That they did défend in said criminal 
cases, and in the event of conviction prosecuted proceedings to the 
Suprême Court of the state. That a portion of said criminal cases 
were still pending. That the bankrupt never advised with them con- 
cerning any proceeding in bankruptcy against him. That they at no 
time represented Williams in his bankruptcy proceeding. That they 
defended the proceeding instituted against them by the trustée in the 
bankruptcy court of Colorado to obtain a re-examination of the 
transaction between the bankrupt and themselves only by resisting the 
jurisdiction of the court. That they were citizens of the state of Ar- 
kansas at the time the proceeding in the bankruptcy court was insti- 
tuted against them by the trustée. That they were not served with 
any process except a notice by mail, from the référée in bankruptcy 
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for the District of Colorado, of thé proceedings there înstituted against 
them, and of the day and place of hearing. AU of which offers were 
exchided by the trial court and a verdict was directed in favor of the 
trustée for the amount of money delivered by the bankrupt to Hender- 
son & Wood, less the sum of eight hundred dollars in accordance 
with the prayer of the pétition. 

Many assignments of error based on thèse rulings of the trial court 
are presented. 

[1] From the facts stated, it is apparent the question of the juris- 
diction of the bankruptcy court of Colorado over the subject-matter 
of the re-examination of the transaction between the bankrupt and 
Henderson & Wood is finally and conclusively settled. It is further de- 
termined by the décision of the Suprême Court the bankruptcy court 
of Colorado was the only court under the provisions of the bank- 
rupt cv law having jurisdiction and power to re-examine the transac- 
tion. ' In re Henderson & Wood, 210 U. S. 246, 28 Sup. Ct. 621, 52 L. 
Ed. 1046. Therefore the only question arising on this state of the 
record is the eiïect which shaïl be given the order of the référée re- 
examining the transaction and the judgment of the bankruptcy court 
of Colorado confirming the same. 

The contention of Henderson & Wood, as plaintifïs in error, in this 
respect, is twofold: (1) The order of the référée and that of the 
District Court confirming it were inadmissible in évidence unless 
the pétition on which such orders were based was also ofïered in 
évidence in their support as a proper foundation therefor; (2) the 
trial court erred in rejecting the ofïers of proof made by them on the 
trial, for that, if said ofïers had been received it would bave been 
shown thereby the jurisdictional facts requisite under section 60 of 
the bankruptcy act to support the proceedings before the référée on 
which the orders were based did not in fact exist; therefore, the or- 
ders are void and of no force and efïect. 

As thèse contentions form the basis for ail the assignments of error 
presented and discussed, and go to the nature of the proceeding in 
which the order of the référée, confirmed by the court, was made, and 
the eiïect to be given such order and judgment in this case, they may 
be considered together. 

As bas been seen, the parties to this controversy are identical with 
those in which the order of the référée was made. The attack hère 
àttempted to be made on that order is purely collatéral in its nature. 
The jurisdiction of the court in which the order was entered over both 
the subject-matter of the proceeding and the persons of the défend- 
ants therein is conclusively settled and established by the former pro- 
ceedings and is the law of this case. Not only so, but it is further 
conclusively settled as the law of this case, the bankruptcy court of 
Colorado, in which the order and judgment forming the basis of this 
controversy was entered, was the only court possessing jurisdiction 
to re-examine the transaction between the bankrupt and Henderson & 
Wood. In re Henderson & Wood, 210 U. S., 28 Sup. Ct., 52 L. Ed., 
supra. 

While it appears from the record presented Henderson & Wood 
defended in the former proceeding in the bankruptcy court of Colo- 
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rado alone on the ground of want of jurisdiction, yet ail the issues 
concluded by the order and judgment now présentée! against them were 
tendered therein, were, as shown by the order, litigated, and inhere in 
the judgment and order of the bànkruptcy court, including the suffi- 
ciency of the pétition or application presented to the court on which 
they were based, the nature of the transaction between the parties re- 
examined therein, the ownership of the money involved in the transac- 
tion, and ail and every other question of jurisdiction, fact, or law now 
sought to be relitigated by way of défense to this action. 

It is also conclusively settled by authority the fédéral court of bànk- 
ruptcy of Colorado in which the order and judgment were entered 
was not only the court of exclusive original jurisdiction for the pur- 
pose of re-examination of the transaction between the bankrupt there- 
in and Henderson & Wood, but, further, that it is a court of gênerai 
jurisdiction in matters of bànkruptcy, such as was therein involved, 
and its judgments, decrees, and orders in this case possess al! the 
attributes of finality and estoppel accorded domestic judgments ema- 
nating from courts of gênerai original jurisdiction. Turnbull v. Pay- 
son, 95 U. S. 418, 24 L. Ed. 437; Owings v. Hull, 9 Pet. 607, 9 L. Ed. 
246; Hanley v. Donoghue, 116 U. S. 1. 6 Sup. Ct. 242, 29 L. Ed. 535 ; 
National Society v. Spiro, 94 Fed. 750, 37 C. C. A. 388 ; Edelstein v. 
U. S., 149 Fed. 636, 79 C. C. A. 328, 9 L. R. A. (N. S.) 236; In re 
First National Bank of Belle Fourche et al., 152 Fed. 64, 81 C. C. 
A. 260. 

It follows in the réception and rejection of évidence, as shown by 
the record, no error was committed, and the judgment is accordingly 
affirmed. 



THE PLYMOUTH. 
(Circuit Court of Appeals, Third Circuit. March 7, 19H.) 

No. 17 (1,386). 

1. Négligence (§ 83*) — Contributoby Négligence— Injuey Avoidaule Not- 

witiistanding. 

A plaintiff may recover for an injury caused by the négligence of de- 
fendant, even though his own négligence contributed tliereto, where de- 
fendant, knowing of such négligence, niight by the exercise of reasonable 
care hâve avoided the conséquences of it, and prevented the injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 115 ; Dec. Dig. 
§ 83.*] 

2. Collision (§ 58*) — Cake Eequibeu op Tug with Long Tow. 

A tug with a very long tow is held to a high degree of care, to avoi'l 
danger of collision with other vessels. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 68-71 ; Dec. 
Dig. § 58.*] 

3. Collision (§ 61*) — Steam Vessels with Tows Meeting— Failure to Al- 

LOW ROOM FOIS PaSSING. 

TEe steamship Williamsport, whlle passlng northward through Pollock 
Rip Slue, ofC the Massachusetts coast, at night with a barge in tow, both 
loaded with coal, came Into collision with the second of three light barges 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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In tow of the tug Plymotith, comlng south. The Willlamsport had Just 
passed another meeting tow starboard to starboard, and as she approached 
the Plymoutli was as far as she could safely go to the west side of the 
channel, whlle the Plymouth was further eastward, and they passed star- 
board to starboard wlthout signais ; but the Plymouth's tow, which was 
more than half a mile long, was carried by the tide to the westward, 
causlng the collision. Ileld that, coneedlng the Wllliamsport to hâve been 
on the wrong slde of the channel, such fact was not a proximate cause of 
the collision, which was due golely to the fault of the Plymouth in failing 
to allow sufficient room, which she mlght readlly bave done. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 78; Dec. Dig. 
S 61.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Cross-Hbels in admiralty for colHsion against the steam tug Plym- 
outh, the Central Railroad of New Jersey, claimant, and against the 
steamship Williamsport, the Philadelphia & Reading Railway Com- 
pany, claimant. Decree against the Plymouth, and her claimant ap- 
peals. Affirmed. 

See, also, 167 Fed. 184. 

John F. I^ewis, James J. Macklin, and Francis C. Adler, for appe- 
lant. 

James F. Campbell, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

LANNING, Circuit Judge. By the decree of the District Court 
the Plymouth was held liable for the collision, in the Pollock Rip Slue, 
between the- steamship Williamsport, and one of the three barges 
which the Plymouth had in tow. "The Slue," said Judge Putnam, in 
The H. F. Dimock, 77 Fed. 226, 23 C. C. A. 123, "is a well-known 
thoroughfare on the coast of Massachusetts, so much used that very 
few on our shores are more thronged. It is a dangerous and diffi- 
cult channel to navigate, because of the swift tide, the direction of 
which is constantly changing, and of dangerous shoals on either hand." 

The Williamsport, with the barge Paxinos in tow, both loaded 
with coal, was passing easterly from Shovelful Lightship to Pollock 
Rip lyightship, which is at the southern end, and just west of the mid- 
dle of the channel, of the Slue. The tug Piedmont, with three barg- 
es in tow,. ail empty, was passing southerly through the Slue, as was 
the Plymouth, also with three. barges in tow, ail empty. The tide was 
from the northeast to the southwest, the speed of the Williamsport, 
against the tide, perhaps 21/2 knots an hour over the bottom, and 
that of the Plymouth, with the tide, about 71/2 knots an hour over the 
bottom. The Piedmont and her tow were somewhat fuither east 
in the Slue than were the Plymouth and her tow, and the last barge 
in the Piedmont's tow was perhaps a quarter of a mile in advance of 
the Plymouth. The time was shortly after midnight. It was a dark 
night, but lights were clearly seen. 

'For other cases see same topic & % numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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The Williamsport turned northerly into the Slue before reaching 
the Pollock Rip Lightship, thereby passing into the westerly or her 
port side of the Slue. She and the Piedmont were then about head and 
head ; the Piedmont displaying to her both of her side hghts. The Pied- 
mont thereupon gave the Wilhamsport a signal of two blasts of her 
whistle, to which the Williamsport responded with two blasts. Each 
vessel then starboarded its helm, and the Piedmont passed outside 
of the Pollock Rip Lightship before turning westerly toward Shovel- 
ful Lightship, while the Williamsport, with both of the side lights of 
the approaching Plymouth in view, passed over to the extrême west- 
erly side of the Slue and steadied herself there in a position where 
she and the Plymouth were green light to green light, or starboard 
to starboard. Less than a mile north of the Pollock Rip Lightship, 
where the width of the Slue was about three-fourths of a mile, the 
Williamsport passed the Plymouth and the fîrst of her three barges 
starboard to starboard. She colhded with the second of the barges, 
and soon after sank. 

The Plymouth insists that the narrow channel rule is apphcable to 
the Slue, and that the collision was due, fîrst, to the fact that the Wil- 
liamsport was on the wrong side, and, second, to the fact that, after 
the Williamsport had safely passed the Plymouth and her first barge, 
the Williamsport sheered to the east and struck the second barge. 
The Wilhamsport, on the other hand, contends that no signais were 
passed between her and the Plymouth, that the Plymouth therefore 
impliedly accepted the position of green to green, that the tide was 
running strongly f rom northeast to southwest, that the Plymouth's 
tow, more than a half mile long, was carried out of alignment by the 
tide, that the Williamsport was as near the westerly edge of thé Slue 
as it was prudent for her to be, and that the collision was solely due 
to the fact that the Plymouth negligently failed to starboard her helm 
and pass further over toward the middle of the Slue, which, as above 
stated, at that part of it was three-fourths of a mile wide. The Dis- 
trict Court adopted the contention of the Williamsport. 

[ 1 ] We do not think the District Court erred. It may be assumed, 
for the purposes of this case, that the Wilhamsport should hâve ob- 
served the narrow channel rule, and made her turn into the Slue out- 
side of the Pollock Rip Lightship, and passed northerly on the east- 
erly side of the Piedmont and the Plymouth. But, though she did not 
do so, the Plymouth could not with impunity recklessly endanger the 
safety of the Williamsport. The old common-law rule that a plaintifï 
cannot recover damages for the négligence of the défendant, where, by 
exercising ordinary care, the plaintifï could hâve avoided the consé- 
quences of the defendant's négligence, has now been materially quali- 
fied. In Inland & Seaboard Coasting Co. v. Toison, 139 U. S. 551, 11 
Sup. Ct. 653, 35 L. Ed. 270, the foUowing instruction to the jury was 
approved : 

"There is another qualification of this rule of négligence, which it Is 
proper I should mention. Although the rule is that, even if the défendant 
be shown to hâve been guilty of négligence, the plaintlff cannot recover if 
he himself be shown to hâve been guilty of contributory négligence which 
may hâve had something to do in causing the accident, yet the contributory 
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négligence on his part would not exonerate the défendant, and disentltle tlie 
plaintiff from recovering, If It be shown that the défendant might. by the 
exercise ot reasonable care and prudence, hâve avoided the conséquences of 
the plaintlfC's négligence." 

To the same effect are Grand Trunk Railway Co. v. Ives, 144 U. 
S. 408, 429, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Turnbull v. New Orléans 
& C. R. Co., 120 Fed. 783, 57 C. C. A. 151 ; Herr v. St. Louis & S. 
F. R. Ce, 174 Fed. 938, 98 C C. A. 550. 

In Klutt V. Phila. & R. Ry. Ce, 142 Fed. 394, 73 C. C. A. 494, where 
Klutt was rowing across the Delaware river, and was run down by the 
defendant's tug, this court said: 

"But, even, upon the assumptlon that Klutt was guilty of négligence in 
crossing In front of the approaching tug and tow, it does not follow that the 
défendant Is exempt from Hability to the plaintlfC. It is a settled prinelple 
of law that although a plaintiff, who sues for an injury inflicted by the de- 
fendant, might by the observance of proper care bave avoided exposing him- 
self to the injury, yet this will not prevent him recovering damages from the 
défendant if the latter discovered, or by the exercise of ordinary care might 
hâve discovered, the exposed situation of the plaintiff in time, by the exercise 
of ordinary care and diligence, to bave averted the effect of the plaintiff's 
négligence and avoided the injury which happened." 

But we do not base dur décision on the supposition of contributory 
neghgence of the WiUiamsport. Contributory negUgence of a plain- 
tiff, like the négligence of a défendant, must hâve a proximate and 
not a remote, a direct and not an indirect, relation to the injury 
complained of. In the case before us, no signais passed between the 
WiUiamsport and the Plymouth. The Williamsport had passed to 
the extrême westerly side of the Slue and taken a position toward 
the Plymouth of green to green. The Plymouth, as her own officers 
testify, as well as the Williamsport, considered the position a safe one. 
They expected to pass starboard to starboard. There was no misun- 
derstanding between them at any time. The absence of danger or any 
other signais between them, and the testimony of the men on both 
vessels, is conclusive proof on that point. 

[2] The Plymouth had a long tow of three barges, each with a 
hawser 1,000 feet or more in length. Her tow was certainly more than 
a half mile long, and Capt. Hand, of the Plymouth, himself says it was 
nearly a mile long. The Williamsport knew, by the three white lights 
of the Plymouth (article 3 of Inland Rules), that the latter's tow was 
more than 600 feet in length ; but she could not know its actual 
length. It was therefore the duty of the crew of the Plymouth to 
navigate that vessel, especially in such a place as the Slue, with ex- 
trême care. The Gladiator, 79 Fed. 445, 25 C. C. A. 32 ; The Mount 
Hope, 84 Fed. 910, 29 C. C. A. 365; The Samuel Dillaway, 98 Fed. 
138, 38 C. C. A. 675; The Gertrude, 118 Fed. 130, 55 C. C. A. 80. 
Thèse cases were ail decided by the Circuit Court of Appeals of the 
First Circuit, and that court bas consistently enforced the rule that 
tugs with long and hazardous tows shall be held to a very high de- 
gree of care. The Circuit Court of Appeals of the Second Circuit 
enforces the same rule. The Bee, 138 Fed. 304, 70 C. C. A. 593. It 
is a salutary rule. Commerce and a due regard for human lives de- 
mand its observance. 
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[3] Assuming that the narrow channel rule is applicable to the 
Slue, the violation of it, in the circumstances above given, was net 
the proximate cause of the collision. That cause was either the sheer- 
ing of the Williamsport to her starboard after passing the Plymouth 
and her first barge, or the sheering of the Plymouth's second barge to 
her starboard by reason of the tide or bad navigation, or both. We in- 
cline, with the District Court, to the latter view. The testimony on the 
point is conflicting. But the learned District Judge very satisfacto- 
rily summed up the facts in the following language: 

"The Plymouth's theory is that the Williamspoi't snddeiily sheered to star- 
board after passing the flrst harge, and that this sheer was the sole cause 
of the disaster. To my mind the theory is not crédible. It requires the 
court to believe that a heavily loaded vessel, towing a heavily loaded barge, 
and moving slowly against the tide, would suddenly sheer a considérable dis- 
tance while moving less than 1,000 feet. I say while moving less than 1,000 
feet, becanse, of course, the Plymouth's barges were also moving to meet 
ter with comparative rapidity, and the second barge must therefore hâve 
inflicted the ijlow hefore the Williamsport had gone more than 500 or 600 
feet at the most beyond the point vvhere she passed barge Xo. 10 (the first 
barge). It seems to me much easier to believe, and it accords quite as well 
with the testimony, that an empty barge, golng at a higher speed and acted 
npon by a westerly tide, should Inevitably tend still further in that direc- 
tion, and might easily get out of Une in the darkness without her déviation 
being aocurately observed. This, of itself, would account for the collision. 
If she sheered, also, the explanation Is even more satisfactory. I think, 
therefore, that the Plymouth vras solely at fault, because she failed to give 
the Williamsport sufficient room to exécute the maneuver of passing star- 
board to starboard, to whicb the Plymouth herself agreed. There is no 
•doubt in my mind that there was pleuty of space and depth for the Plym- 
outh to hâve gone sufficiently to the eastward to hâve allowed the Wil- 
liamsport to pass with safety ; and the fact that she did not do so is, I 
think, to be attributed to a disinclination to take the necessary trouble, and 
to a wlUingness that the Williamsport should encounter the risk of the shoal. 
I do not mean that she deliberately and willfully crowded the W^illiamsport 
to the point where the collision occurred ; but I do mean that, as she had 
ample' notice that the tows were to pass starboard to starboard, and as she 
could easily hâve given more room to the approaching vessel to exécute the 
maneuver in safety, she was at fault for not doing her part to afford the 
proper margln. She was bound to take account of the facts that her barges 
were light, and that the tide was setting strongly to the westward. Thèse 
reasons only made it more imperative that she should do ail that lay in her 
power to diminlsh the risk to which the Williamsport was undoubtedly ex- 
posed, even under the most favorable circumstances. To say the least, the 
Plymouth was négligent, and it may also be that she only made way grudg- 
iugly, instead of co-operating willingly toward the success of the maneuver to 
which she was herself eommitted." 

Our judgment is that the decree of the District Court should be af- 
firmed, with costs. 
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GERING et al. y. LEYDA. 

(Circuit Court of Appeals, Eighth Circuit. March 31, 1911.) 

No. 3,418. 

1. Bankruptcy (§ 302*) — Recoveby of Pbefebence— Pétition— Supficieîvct. 

A pétition by a trustée in banliruptcy to recover a préférence, whicli 
allèges tbat at tbe time of the transfer the bankrupt was hopelessly In- 
solvent, and bis indebtedness amounted to over $24,000, and that the only 
unexempt property then owned by him was the stock of merchandise con- 
veyed to défendant, sufReiently charges that at the time of the transfer 
the bankrupt was indebted to gênerai unsecured creditors entitled to 
share in the préférence recovered, and states a good cause of action. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 302.*] 

2. Bankbuptcx (§ 302*) — Recoveky of Pkefeeence— Action— Pleadins and 

Peoop. 

A trustée in bankruptcy suing to recover a préférence need not plead 
and prove that claims against the bankrupt hâve been filed and allowed, 
but it is only necessary to plead and prove that the bankrupt Is indebted 
to gênerai creditors who may share in the préférence recovered. 

[Ed. Note. — For other cases, se» Bankruptcy, Dec. Dlg. § 302.*] 

3. Estoppel (§ 68*) — Equitable Estoppel— Claim in Légal Pboceeding. 

A défendant, in an action by a trustée in bankruptcy to recover a préf- 
érence, who successfully objected to the proof of indebtedness on the 
ground that the sanie was imniaterlal, is estopped from claiming that évi- 
dence of such indebtedness is requisite to suslain the cause of action. 

[Ed. Note.^For other cases, see Estoppel, Cent. Dig. §§ 165-169; Dec. 
Dig. § 68.*] 

4. Bankruptcy (§ 303*) — Recovert of Phefebbnce— Evidence— Supficjency. 

In an action by a trustée in bankruptcy to recover a préférence, evl- 
, deuce held to Justify a findin,;; that the transfer enabled défendant to ob- 
tain a greater pereentage of bis dehts than other creditors of the bank- 
rupt of the same class, and that défendant was charged with knowledge 
of the bankrupt's insolvency, authorisiing a recovery. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

5. Bankruptcy (§ 305*) — Recovert of Préférence — Evidence — Admissi- 

bilitt. 

Where, in an action by a trustée in bankruptcy to recover a préférence 
resulting from a transfer of the bankrunt's stock of merchandise and 
open accounts. the parties at the trial stipulated that the reasoiiable mar- 
lïet value of the stock in controversy, on the date of the transfer, was a 
specified sum, such sum measured the liability of défendant. 

[Ed. Note. — For other cases, seè Bankruptcy, Dec. Dig. § 305.*] 

6. Appeal and Error (§ 263*) — Instructions— Excbptions—Review. 

Where no exception was taken to the courfs charge, errors thereon are 
not; available on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1532; Dec. Dig. § 263.*] 

7. Trial (§ 260*) — Instructions— Rbfusal to Give Instructions Covered by 

THE Charge Given. 

It is not error to refuse a requested charge covered by the charge given. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 651-659 ; Dec. Dig. 
i 260.*] 

In Error to the District Court of the United States for the District 
of Nebraska. 

•For other cases see same topio & § numbbb in Dec. & Am. Dlgs. 1907 to.date, & Rep'r Indeie» 
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Action by John M. Leyda, trustée in bankruptcy of Henry Herold, 
against Henry R. Gering and another. There was a judgment for 
plaintiff, and défendants bring error. Affirmed. 

Matthew Gering (Edmund C. Strode, on the brief), for plaintifïs 
in error. 

Henry H. Wilson (Elmer J. Burkett and Elmer W. Brown, on the 
brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and DYER, Dis- 
trict Judge. 

DYER, District Judge. This is a suit brought in the District Court 
of the United States for the District of Nebraska, by défendant in 
error as trustée of the estate of Henry Herold, bankrupt, against 
plaintiffs in error and the First National Bank of Plattsmouth, Neb., 
seeking to recover an alleged préférence under the bankrupt law. This 
case was tried before a jury. The trial court directed a verdict in 
favor of the défendant First National Bank of Plattsmouth, Neb., 
and the jury returned a verdict in favor of the défendant in error 
and against plaintiffs in error in the sum of $3,202.24, upon which 
judgment was rendered. Plaintiffs in error thereupon brought the 
case to this court by writ of error. The évidence adduced at the trial 
tended to show the f ollowing f acts : For some years prior to October, 
1906, the bankrupt, Henry Herold, had been conducting a gênerai 
store at Plattsmouth, Neb., and on December 4, 1906, he was adjudged 
a bankrupt upon a pétition in bankruptcy filed against him by creditors 
on October 16, 1906, and défendant in error was appointed his trustée 
in bankruptcy. The plaintiffs in error, Henry R. Gering and Matthew 
Gering, are brothers, and brothers-in-law of the bankrupt. Prior to 
1906, Henry Gering became surety for the bankrupt upon three notes 
aggregating $3,100, which were discounted by the bankrupt at the 
First National Bank of Plattsmouth, Neb.; and in February, 1906, 
Henry Gering became bankrupt's guarantor in the sum of $1,200 to 
Smith, McCord, Townsend Company, of Kansas City, Mo. In Au- 
gust, 1904, Matthew Gering became surety for bankrupt upon a note 
for $1,500, which was discounted by bankrupt at the First National 
Bank of Plattsmouth, Neb. On October 5, 1906, a représentative of 
the Smith, McCord, Townsend Company of Kansas City called upon 
bankrupt and demanded payment of an indebtedness of about $870 
due his employer, and, failing to obtain payment from bankrupt, re- 
quested Henry Gering to pay the indebtedness as guarantor. On Oc- 
tober 6, 1906, a conférence was held between the bankrupt, Henry 
Gering, and Matthew Gering, at which bankrupt's business affairs 
were discussed. At this interview each of the Gerings learned for the 
first time that the other had become surety for bankrupt's indebted- 
ness. The Gerings testified that at this interview they questioned 
bankrupt as to his financial condition, and that he told them that in 
addition to the indebtedness owing to the First National Bank of 
Plattsmouth, and to the Smith, McCord, Townsend Company, he owed 
only about $1,000 to $1,200; that he owned his stock of goods worth 
"around $5,000," and his résidence in Plattsmouth, worth from $5,500 
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to $6,000, and incumbered for $2,500. The bankrupt testified that he 
told the Gerîngfs that he only owed from $1,000 to $1,200 in addition 
to the notes held by the bank, and that he had been offered $5,500 for 
his résidence, and that he proposed to accept the ofïer, and witli the 
proceeds he thought he "could either make a settlement or clean up 
the balance of the indebtedness." It was thereupon agreed that the 
bankrupt would give Henry and Matthew Gering a bill of sale for his 
stock of goods and outstanding accounts, and that the Gerings would 
pay the indebtedness due the bank upon the notes upon which tliey 
were sureties, then amounting to $4,842.03. In accordance witli this 
arrangement, the key to the store was turned over to Henry Gering 
on Saturday, October 6, 1906, and a written bill of sale was executed 
and delivered on the following Monday, October 8, 1906. By this bill 
of sale the bankrupt conveyed to the Gerings his entire stock of goods 
and ail his outstanding book accounts. The bankrupt had taken no 
inventory of his stock of goods for several jiears, and no inventory 
was taken at the time of the transfer to the Gerings; but the Gerings 
requested three merchants of Plattsmouth to look at the stock and 
give their opinion of its value, and thèse men, after spending about 
half an hour in making a gênerai inspection of the stock, reported that 
in their opinion it was worth from $3,500 to $4,500. The stock of 
goods was afterwards sold by the Gerings and the notes held by the 
bank paid by them. It appeared from the évidence that on October 6, 
1906, the bankrupt was insolvent and owed debts greatly in excess of 
the amount stated by him to the Gerings ; that various creditors were 
then pressing the bankrupt for payment of their claims ; that the 
bankrupt's account at the First National Bank of Plattsmouth had 
been overdrawn some $400 for more than a month; that the notes 
held by the bank and upon which the Gerings were sureties were past 
due ; and that the bank had been urging that the notes be paid. The 
évidence tended to show that the Gerings made no inquiry into the 
financial condition of the bankrupt except to ask him what his condi- 
tion was, and the évidence further tended to show that the bankrupt 
had in his store at Plattsmouth bills for invoices which showed the 
amount of his indebtedness to his various creditors. 

[1] It is contended in behalf of plaintiffs in error that the trustee's 
pétition failed to state a cause of action entitling him to recover a 
préférence because it is not averred therein that at the time of the 
commencement of the action the claims of any creditors had been 
proved and allowed against the estate of the bankrupt. In our opin- 
ion it was not necessary for the trustée to allège and prove that claims 
of creditors had been filed and allowed against the estate of the bank- 
rupt prior to the commencement of the suit. The trustee's pétition 
alleged that at the time of the transfer in question the bankrupt "was 
hopelessly insolvent, and that his indebtedness amounted to over $24,- 
000," and that the only unexempt property then owned by him was 
the stock of merchandise conveyed to plaintiffs in error, and we are 
of opinion that thèse allégations sufficiently charged that at the time 
of the transfer complainèd of the bankrupt was indebted to gênerai 
creditors, who were not securèd, and who were entitled to share in 
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the préférence recovered. We think the trustee's pétition stated a 
good cause of action, for the recovery of a préférence. Swarts v. 
Fourth Nat. Bank, 117 Fed. 1, 54 C. C. A. 387; Coder v. McPherson, 
152 Fed. 951, 82 C. C. A. 99; Wright v. Skinner Mfg. Co., 162 Fed. 
315, 89 C. C. A. 23; Tumlin v. Bryan, 165 Fed. 166, 91 C C. A. 200, 
21 L. R. A. (N. S.) 960; In re Leech, 171 Fed. 622, 96 C C. A. 424. 
[2] (1) It is not necessary in such a case for the trustée to plead 
and prove that claims against the bankrupt hâve been filed and allowgd. 

(2) It is necessary for him to plead and prove that the bankrupt is 
indebted to gênerai creditors who may share in the préférence recov- 
ered. 

(3) The complaint sufficiently allèges that the bankrupt was in- 
debted in an amount very much in excess of the claims secured by the 
préférence so that it is sufficient in this regard. 

[3] (4) The défendants below, by objecting to the proof of indebt- 
edness of the bankrupt on the ground that such proof was immaterial 
and obtaining a ruhng sustaining this objection, estopped themselves 
from claiming that évidence of such indebtedness was requisite to sus- 
tain the trustee's cause of action, notwithstanding this ruUng, sufficient 
évidence crept into the case to constitute substantial évidence of in- 
debtedness of the bankrupt to gênerai creditors not secured. 

Plaintiffs in error further contend that the évidence is insufficient 
to sustain the judgment. In support of this contention it is urged that 
no évidence was submitted which warranted the jury in finding that 
plaintiffs in error, at the time of the transfer complained of , had rea- 
sonable cause to believe that the bankrupt intended, by such transfer, 
to give them a préférence, and that the évidence did not show that the 
effect of the transfer was to enable plaintiffs in error to obtain a 
greater percentage of their debts than other creditors of bankrupt of 
the sameclass. An attentive considération of the record has led us 
to conclude that thèse objections are not tenable. 

[4] The facts known to plaintiffs in error at the time the bankrupt 
transferred his stock of goods to them were such as to put them on 
inquiry as to the bankrupt's solvency, and, under the facts and cir- 
cumstances in évidence, it was for the jury to détermine whether plain- 
tiffs in error were to be charged with knowledge of bankrupt's insol- 
vency. Pittsburg Plate Glass Co. v. Edwards, 148 Fed. 377, 78 C. C. 
A. 191; Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 99; Houck 
V. Christy, 152 Fed. 612, 81 C. C. A. 602; McElvain v. Hardesty, 
169 Fed. 32, 94 C. C. A. 399; First Nat. Bank of Phil. v. Abbott, 165 
Fed. 852, 91 C. C. A. 538; Clingman v. Miller, 160 Fed. 326, 87 C. C. 
A. 278 ; In re Knopf (D. C.) 146 Fed. 109. The évidence submitted 
in the trial court warranted the jury in concluding that the transfer 
of the stock of goods and open accounts to plaintiffs in error would 
enable them to obtain a greater percentage of their debts than other 
creditors of bankrupt of the same class. The évidence showed that, 
at the time of the sale of the stock and accounts to plaintiffs in error, 
the bankrupt was indebted to various other creditors whose claims 
were unsecured, and the évidence tended to show that, besides the 
stock of merchandise and accounts, the bankrupt owned no other prop- 
186 F.— 8 
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erty that was not exempt from exécution. If the showing made by 
the trustée in the trial court as to the extent of the bankrupt's indebt- 
edness to gênerai creditors was not as full as it might hâve been, the 
plaintiffs in error are not in a position to complain of the lack of évi- 
dence on this subject, for the trustée offered évidence tending to show 
the indebtedness of the bankrupt at the time of the transfer complained 
of, and plaintiffs in error objected to the admission of the évidence 
on the ground that it was immaterial and obtained from the trial court 
a ruling sustaining their objection. By taking this course the plaintiffs 
in error estopped themselves from claiming that évidence of the in- 
debtedness of bankrupt to gênerai creditors at the time he transferred 
his stock of goods to them was necessary to sustain the trustee's cause 
of action. 

[5] It is further contended that the trial court erred in excluding 
évidence offered by plaintiffs in error tending to show the amount re- 
ceived from the sale of the stock of merchandise, the manner in which 
it was sold, and the expense incurred in making the sale. We think 
the trial court was right in excluding this évidence, for it was stipu- 
lated by the parties at the trial that the fair and reasonable market 
value of the stock of merchandise in controversy on the 6th day of 
October, 1906, was $3,000 ; and, if plaintiffs in error were liable, this 
sum was: the measure of their liability. McElvain v. Hardesty, 169 
Fed. 32, 94 C. C. A. 399. 

[6] It is further contended that the trial court erred in its instruc- 
tions to the jury; but, as no exception was taken by plaintiffs in error 
to the court's charge, thèse alleged errors are not available hère. Levi 
V. Mathews, 145 Fed. 152, 76 C. C. A. 122; Yates v. United States, 
90 Fed. 57, 32 C. C A. 507. 

[7] Error is also assigned because of the refusai of the trial court 
to give certain instructions requested by plaintiffs in error. Upon a 
careful review of the instructions refused by the trial court, we hâve 
reached the conclusion that they were properly refused, either because 
they erroneously declared the law, or because the propositions involved 
were covered in the charge given by the court. 

In our opinion the judgment of the trial court should be affirmed, 
and it is so ordered. 



WESTERN UNION TELEGRAPH 00. v. TRAPP, Audltor, et al. t 

(Cu'cuft Court of Appeals, Eighth Circuit. MarcU 18, 1911.), 

No. 3,438. 

1. Taxation (§ 604*) — Illégal Exeecisb of Power— Remedt. 

The power of taxation is the power to take from thé owner that which 
Is his to help defray the expense of the protection recelved from the gov- 
ernuient, and, if the power is illegally exercised, it is an invasion of pri- 
vate right, and, in the absence of spécifie limitation, the party injured 
niay resort to the courts to vindlcate his right against those who attempt 

*FoT oUier caB«s see same topic & § nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

t Rehearing denled. 
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sucli invasion by any form of action which he could use against any otlier 
■wrongdoer with respect to the same elass of injury. 

[Ed. Note. — For other cases, see Taxation, Oent. Dig. § 1228 ; Dec. Dig. 

§ 601:.* 

For other définitions, see Words and Plirases, vol. 8, pp. 6867-6886; 
vol. 8, p. 7813.] 

2. OOUETS (§ 259*) FEDERAL COURTS— StATE STATUTES— APPLICATION. 

While tlie state may eurtail the jurisdiction of its courts of equity to 
interfère by injunction in the collection of taxes alleged to be illégal by 
providing that no injunction shall issue in sucli case, such a statute has 
no application to proceedings in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 795; Dec. Dig. § 
259.* 

State laws as rules of décision in fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71; Hill v. Hite, 29 O. C. A. 553.] 

3. Taxation (§ 608*) — Collection of Tax— Injunction— Geounds. 

A suit to enjoin the collection of a tax will not be entertained by a 
court of equity on the sole ground that the tax is illégal or excessive, but 
it must also appear that the circumstances are such as to render the rem- 
édies at law inadéquate. 

[Ed. Note.— -For other cases, see Taxation, Cent. Dig. §•§ 1231, 1234; 
Dec. Dig. § 608.*] 

4. Courts (§ 262*) — Fédéral Courts— Equity Jurisdiction— Légal Remé- 

dies IN State Court. 

Statutory remédies at law furnlshed by a state in its courts will not 
oust the équitable jurisdiction of a fédéral court of equity. 

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. § 262.* 

Jurisdiction of fédéral courts as affected by state laws, see note to 
Barling v. Banli of British North America, 1 C. C. A. 513.] 

5. Courts (§ 262*) — Fédéral Courts— Jueisdiction—Injunction Against 

Taxes— Muliiplicity of Suits. 

Where a suit to enjoin the collection of taxes flled in a fédéral court of 
equity was between citizens of différent states and involved more than 
$2,000 exclusive of interest and eosts, and the amended bill averred that, 
if the assessment was allowed to be certlfled to the varions eounty offl- 
cers and taxing districts in the state, the unlawful assessments could not 
be collected except by a multiplicity of suits and by long and costly de- 
lays, fédéral jurisdiction in equity was not ousted because of an alleged 
adéquate remedy at law in the state courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 797, 798 ; Dec. 
Dig. § 262.*] 

6. Taxation (§ 448*) — Assessment— Public Service Corpohations—Statutes 

— Construction. 

Revenue Act 0kl. April 17, 1908 (Laws 1907-08, p. 635) § 6, created a 
state board of equalization required to examine the varions eounty assess- 
ments, and to equalize, correct, and adjust the same as between the coun- 
ties by increasing or decreasing the aggregate assessed value of the prop- 
erty, or any class thèreof, to conform to the fair cash value, and to order 
and direct the assessment roUs of any eounty to be corrected, and to ad- 
just the valuation of the real and personal property of the several coun- 
ties. Section 10 provides that the same officers shall constitute a board 
of assessors to assess property subject to taxation of ail public service 
corporations doing business within Ûie state, requiring the board to meet 
on a specifled day before meeting as a board of equalization to assess the 
property of such corporations, etc. Held, that such sections did not cre- 
atè two separate and distinct boards, but that section 10 should be eon- 
strued as merely providing the mode and manner of valuing the property 

•For other cases eee same topic & | nvmbeb In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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of pTibllc service corporations, and that the same was not In violation of 
Const. art. 10, § 21, creating the board of equallzatlon, and providing tha* 
siich board shall adjust and equaiize the valtiation of real and Personal 
property, perform such other dvities as may be prescribed by law, and 
shall assess ail railroad and public service corporation property. 
[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 448.*] 

7. Taxation (§ 611*) — ^Assbssment— Suit to Enjoin— Pleading. 

In a suit to enjoin an assessment of complainant's property, objections 
that the assessment was invalid because at some meetings of the board 
of assessment the Attorney General was not présent in person, and at 
other meetings the Secretary of State was not présent in person, and be- 
cause the board in making the assessment included the value of com- 
plainant's franchise aequired under the laws of the United States, and 
that the value of the franchise was not glven separately and Independ- 
ently of other property, wlll not be considered where not raised by the 
bill. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 1250; Dec. Dig. 
§ 611.*] 

S. Taxation (§ 611*) — Assessment— iNVAUDiTY—CoirptAiNT— Construction. 
In a suit to restraln the enforcement of an assessment of complainant's 
property for taxation, an averment that the returns made by complainant 
to the State Auditor of the value of each item of Its property gave due 
considération to the value of complainant's franchise within the state not 
derlved from the United States, the same belng of small value because 
complainant had not at any time been able and was not permitted to earn 
a sufflcient amount to mamtaln and operate its telegraph System within 
the State, was not équivalent to an affirmative averment that any part of 
complainant's franchise within the state was derlved from the United 
States. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 611.*] 

9. Taxation (§ 8*) — Ooepoeations— Franchises— Acquisition from United 

States. 

The fact that a corporation of one state derlved its franchise from the 
United States under Act Gong. July 24, 1866, c. 230, 14 Stat. 221, provid- 
ing for the establishment of telegraph Unes along post roads, etc., dld not 
relleve the corporation from the burdens of taxation In another state in 
which It had property. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 21; Dec. Dig. 
i 8.*] 

10. Constitutional Law (§ 284*) — Due Peocess of liAW— Taxation— Assess- 
ment— Notice OF HKAEINa. 

Where it afflrmatlvely appeared that complainant had notice and ap- 
peared before the board of assessors, and was heard in relation to the 
assessment of Its property made pursuant to Revenue Act 0kl. Aprll 
17, 1908 (Laws 1907-08, p. 633), the fact that no formai notice was 
served because the statute fixed an impossible date for the meeting of the 
board of assessors for the year 1908 dld not render the assessment in- 
talld as taking of complainant's property without due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 893- 
896; Dec. Dig. § 284.*] 

11. Taxation (§ 403*)^ — Valuation of Propebtt— Review bt Courts. 

The Judgment of a state board empowered to fix the valuation of prop- 
erty for taxation cannot be set aslde on proof that the valuation was 
other than that fixed by the board, where there was no évidence of fraud, 
and no gross error in the System on which the valuatlons were made. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 876-883 ; Dec. 
Dig. § 493.*] 

«For otlier cases see same toplc & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexo* 
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12. Taxation (§ 403*) — Assessmbnt— Inequality. 

On the issue whether there was an intentional réduction of property 
other than that of public corporations by tlie state board of equalization, 
it would be presunied tiiat tliere was no such intentional réduction ; the 
burden of proving the contrary being on the complalnant. 

[E<1. Note. — For otber cases, see Taxation, Cent. Dig. § 881 ; Dec. Dig. 
I 40:;.*J 

Appeal from the Circuit Court of the United States for the West- 
ern District of Okiahoma. 

Suit by the Western Union Telegraph Company against M. E. 
Trapp, as Auditor, and others. From a decree dismissing the bill, 
complainant appeals. Affirmed. 

S. T. Bledsoe (J. R. Cottingham, on the brief, and G. H. Fearons 
and Francis N. Whitney, of counsel), for appellant. 
Charles West, Atty. Gen. of Okiahoma, for appCllees. 

Before ADAMS, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

RINER, District Judge. The parties are arranged in this court as 
they were in the court below, the appellant being the complainant in 
the court below, and the appellees the défendants in the court below, 
and will be hereafter referred to as complainant and défendants, re- 
spectively. 

The amended bill challenges the assessment of complainant's prop- 
erty for taxation in the state of Okiahoma for the year 1908, and the 
relief sought is an injunction enjoining the state board of assessors, 
composed of the Governor, State Auditor, Stàte Treasurer, Secretary 
of State, Attorney General, State Inspector and Examiner, and Prési- 
dent of the Board of Agriculture, and especially the State Auditor, 
from certifying the assessment made by the board to the various coun- 
ties of the state for extension on the tax roll. 

It is averred in the bill that pursuant to the requirements of the laws 
of Okiahoma complainant filed with the state board of assessors a 
complète statement of ail its properties in the state of Okiahoma, 
with a correct statement of the actual cash value of each item thereof , 
including the franchise rights in connection therewith ; that the board 
increased the value of its property to three times the amount at which 
il had been returned ; that the valuation as made was arbitrarily made 
without any justification or excuse; that the act of the board of as- 
sessors in so valuing the property of the complainant was fraudulent 
and wrongful and amounted to denying the complainant the equaî 
protection of the laws and the taking of its property without due 
process of law : that the board of assessors in so vaiuing its prop- 
erty intentionally overvalued the same in order to impose upon com- 
plainant a greater part than its just share of the burden of taxation. 
It is further averred that the property of other citizens of the state 
was assessed at less than 75 per cent, of its actual cash value; that 
the property of complainant of like character as that owned by other 
citizens of the state was assessed at three times its actual cash value; 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r lûdexes 
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that such under assessment of the property of other persons and cor- 
porations, other than public service corporations, located in the state 
of Oklahoma, was made by the board of equahzation systematically, 
intentionally, and purposely, and that, unless enjoined, it would cause 
the saine to be çertified to the county officers of the several counties 
of the state upon the records thereof for the purpose of taxation, 
thus casting upon the complainant more than its just share of the 
burden of taxation. It is also alleged in the bill that the state board 
of equahzation vvhich equaHzed the property of the counties was 
required by the Constitution of the state to assess the property of 
complainant, but that said board did not do so, but the same was as- 
sessed by the board of assessors of the state in violation of the terms 
of the Constitution of the state; that the board of equalization and 
the board of assessors were two separate and independent bodies, 
each acting in a regularly organized capacity, keeping minutes of its 
proceedings and actions in matters coming before it; that the boards 
acting separàtely did so in récognition of the Constitution and stat- 
utory provisions that they were separate and distinct tribunals, at 
no time exercising a common jurisdiction. It is further averred that 
in doing ail of the wrongful acts complained of défendants were act- 
ing in their officiai capacity as members of the state board of as- 
sessors pursuant to a statute of Oklahoma approved on the 17th of 
April, 19G8; that the assessment was wholly void because of the 
( 1) arbitrary, wrongful, and f raudulent action of the board in as- 
sessing the' property of complainant at three times the value of the 
property returned by comolainant; (2) under the Constitution of 
the state of- Oklahoma (article 10, § 21) a state board of equahza^ 
tion is created, and it is made the duty of the board to ad just and 
equalize-the- valuation of the real and personal property in the sev- 
eral counties in the state and to perform such other duties as may 
be prescribed by law, and to assess ail railroad and public service 
corporation property ; that, inasmuch as the Constitution of the state 
providéd that this property should be assessed by the state board of 
equalization, the provisions of the statute creating a board of assess- 
ors is invalid as being in conflict with the Constitution of the state, 
and that the assessment made by the board of assessors is a nullity 
and of no validity whatever ; (3) because both the value fixed upon 
the property of complainant was much greater than its f air cash value, 
and the gênerai property of the state was assessed at less than 75 
per cent, of its cash value, which resulted in placing a greater burden 
upon the complainant's property than was placed upon other property 
taxed in this state, in violation of the provisions of the Constitution 
of the United States, and of article 5 of the Constitution of the ,State 
of Oklahoma; (4) that under and by virtue of the provisions of sec- 
tion 21, art. 10, of the' Constitution of Oklahoma, it is made the duty 
of the state board of equalization to adjust and equahze the valuation 
of the real and personal property of the several counties in the state 
other than public service corporations, but, that neither the Consti- 
tution nor the statute under; which the state board of equalization and 
,the board of assessors assiimed to act makes any provision for equaliz- 
ing the assessment of the property which is assessed by the board of 
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assessors, either as between the various properties assessed by the 
board or with the other property in the state assessed by the various 
local assessing officers ; that therefore complainant bas been denied 
the equal protection of the laws; (5) because the law creating the 
board of assessors does not provide for giving any notice to persons 
or corporations, vv'hose property is to be assessed by it, of the time or 
place when the board shall consider the return made by it and assess 
its property for the purpose of taxation. 

After averring its willingness to pay the taxes justly due, the bill 
prays for an injunction enjoining the board and the auditor from acting 
and dealing with the assessment as a valid and law fui assessment of the 
property of the complainant, and from certifying the same to the 
county and other ofïicers of the state. The averments of the amended 
bill were put in issue by answers by the several défendants, and rep- 
lications filed to thèse answers. Testimony was taken, and the case 
was brought on for final hearing, resulting in a decree dismissing the 
bill. 

[5] It was suggested at the oral argument, and is repeated in the 
brief filed on behalf of the appellees, that the Circuit Court was with- 
out jurisdiction to hear and détermine this suit because there was 
an adéquate remedy at law. This suggestion will be first noticed, be- 
cause, if the Circuit Court was without jurisdiction, its decree would 
hâve no force and efïect, and this appeal should be dismissed. 

The record shows that the complainant is a citizen of the state of 
New York, that the défendants were ail citizens of the state of Okla- 
homa, and that the amount involved in the suit exceeds the sum of 
$2,000, exclusive of interest and costs. The Constitution and laws 
of the United States confer upon the Circuit Courts jurisdiction to 
hear and détermine controversies at law and in equity between citi- 
zens of diiïerent states in which there is involved more than $2,000, 
exclusive of interest and costs. This cannot be said to be a suit 
against the state within the eleventh amendment to the fédéral Con- 
stitution, although the board consists wholly of state ofïicers. It is 
a suit brought by a taxpayer in which it is charged that the défend- 
ants are about to exécute a taxing law of the state against the com- 
plainant in such a manner that, in view of the mode in vi^hich other 
taxing laws are executed against a large part of the taxable property 
of the state, the défendants will impose upon the complainant more 
than its just share of the burden of taxation in violation of its right 
under the Constitution of the state to pay only an equal share of the 
taxes in proportion to the value of its property. In other words, it 
is a suit against individuals by which it is sought to enjoin them from 
doing certain acts which they assert to be hv the authority of the state, 
but which the complainant avprs i" its bill is without lawful author- 
ity. Huidekoper v. Hadlev, 177 Fed. 1, 100 C. C. A. 395 ; Smyth 
v. Ames, 169 U. S. 518, 18 Sun. Ct. 418, 42 I^. Ed. 819; Reagan v. 
Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Pennoyer 
V. McConnaughy, 140 U. S. 1. 11 Sup. Ct. 699, 35 L. Ed. 363; Poin- 
dexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 903. 962, 29 h. Ed. 
185; Cummings v. Bank, 101 U. S. 153, 25 h- Ed. 903. 
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[ 1 ] The power of taxation is the power to take f rom the owner tliat 
which is his to help defray the expense of the protection received 
from the government, and, if in any case this power is illegally ex- 
ercised, it is an invasion of private right, and in the absence of some 
spécifie Hmitation of the remedy, imposed by law, the party injured 
may resort to the courts to vindicate his right against those who at- 
tempt such invasion by any form of action which he could use against 
any other wrongdoer with respect to the same class of wrongs. 

[2] It is quite true that the state may curtail the jurisdiction of its 
courts of equity to interfère by injunction in the collection of taxes 
alleged to be illégal by providing that no injunction shall issue in 
such case. The United States has made such a limitation. Revised 
Statutes U. S. § 3224 (U. S. Comp. St. 1901, p. 2088). Our attention 
has not been called to any law of Ôklahoma containing such limitation, 
but, if such law exists, it affects only the jurisdiction of its own courts 
of equity, and does not diminish or restrict the jurisdiction of féd- 
éral courts of equity, because only an act of Congress can do that. 
In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689; Missis- 
sippi Mills V. Cohn, ISO U. S. 202, 14 Sup. Ct. 75, Z7 h. Ed. 1052; 
Furnace Co. v. Witherow, 149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 
853; Kirby v. Railway Co., 120 U. S. 130, 7 Sup. Ct. 430, 30 L. Ed. 
569. If the suit is one over which the Circuit Court of the United 
States sitting in equity has jurisdiction by virtue of the Constitution 
and laws of the United States and according to the gênerai principles 
governing equity jurisdiction, the power to issue an injunction against 
state officers is not restricted by a state statute which only applies to 
injunctions issued out of the state courts. As already suggested, the 
Circuit Court has jurisdiction in a suit between citizens of différent 
States, and it is only necessary to inquire whether any ground ex- 
ists for invoking the powers of a court of equity. 

[3] It is settled law that a suit to enjoin the collection of a tax 
will not be entertained by a court of equity on the sole ground that 
the tax is illégal or excessive. It must be made to appear that the 
circumstances make the wrong complained of of such a peculiar char- 
acter that the remédies in a court of law are inadéquate, and thus bring 
the case under some recognized head of equity jurisdiction. Singer 
Sewing Machine Co. of New Jersey v. Benedict, 179 Fed. 628, 103 C. 
C. A. 186; Ogden Citv v. Armstrong, 168 U. S. 224, 18 Sup. Ct. 98, 
42 L. Ed. 444; Express Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 
250, 35 L. Ed. 1035; Allen v. Car Co., 139 U. S. 658. 11 Sup. Ct. 
682, 35 L. Ed. 303; Railway Co. v. Cheyenne, 113 U. S. 516, 5 Sup. 
Ct. 601. 28 L. Ed. 1098. It is averred in the amended bill in this suit 
that, if the assessment made by the défendants is allowed to be cer- 
tified to the various county officers and taxing districts in the state 
of Oklahoma, the unlawful assessments cannot be collected "except 
by a multiplicity of suits and by long and costly delays thereon." To 
prevent a multiplicitv of suits is a well-recognized head of equity ju- 
risdiction. Dows v. City of Chicago, 11 Wall. 108, 20 L. Ed. 65 ; Shel- 
ton V. Platt, 139 U. S. 591. 11 Sup. Ct. 646, 35 L. Ed. 273; Express 
Co. v. Seibert, 142 U. S. 339, 12 Sup. Ct. 250, 35 L. Ed. 1035; San- 
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ford V. Poe, 69 Fed. 546, 16 C. C. A. 305, 60 L. R. A. 641. But it 
is said that the complainant had an adéquate remedy at law, under 
the Constitution and laws of Oklahoma, in the state court. 

[4] The rule is that statutory remédies at law furnished by a state 
in its courts will not oust the équitable jurisdiction of a fédéral court 
of equity. Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 h. Ed. 
819. In that case Justice Harlan said : 

"One who is entltled to sue in the fédéral Circuit Court may iuvoke its 
jurisdiction in equity wlienever tbe establislied prineiples and rules oï equity 
permit sur-li a suit in tliat court, and lie cannot ))e deprived of that right by 
reason of his being allowed to sue at law in a state court on the sanie cause 
of action." 

See, also, Pavne v. Hook, 7 Wall. 425, 19 L. Ed. 260; In re Tyler, 
149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689 ; McConihay v. Wright, 
121 U. S. 201, 7 Sup. Ct. 940, 30 L. Ed. 932. The conclusion reached 
is that the Circuit Court had jurisdiction. 

[ 6 ] We come now to consider the merits of the amended bill and the 
issue.s raised by it. The provision of the state Constitution, which it 
is contended has been violated, is section 21, art. 10, and is as fol- 
lows: 

"Sec. 21. There shall be a state board of equalization, consistius of the 
Governor, State Âuditor, .State Treasurer, Secretary of State. Attorney Gen- 
eral, State Inspector and Examiner, and Président of the Board of Agri- 
culture. Tlie duty of said board shall be to adjust and equalize the valuation 
of real and Personal property of the several counties in the state, and it 
shall perform such other duties as may be preseribed by law, and they shall 
assess ail railroad and public service corporation property." 

Législation was necessary to render this provision of the Constitu- 
tion operative, for it provides that "the board shall perform such 
other duties as may be preseribed by law." The Législature by an 
act approved April 17, 1908, known as the revenue act, attempted to 
supply this législation. Sections 6 and 10 are the only two sections 
of the act requiring considération, and are as foUows : 

"Sec. 6. The Governor, State Auditor, State Tresaurer, Secretary of 
State, Attorney General, State Examiner and Inspector, and Président of 
the Board of Agriculture, shall constitute the state board of equalization, 
and said board of equalization shall hold a session at the capitol of the 
state, commencing on the first Jlondny in August of said year. 

"It shall be the duty of said board to examine the various connty assess- 
iiients, and to eipialize, correct and adjust the same as betweeu the counties 
by increasing or decreasing the aggregate assessed value of the property, 
or any class tliereof. in any way or ail of theni, to conform to the fair cash 
value thereof as hereiii defined. and to order and direct the assessment roUs 
of any county iu this state to lie so corrected as to adjust and equalize the 
valuation of the real and personal property;' of the several counties in the 
state." 

"Sec. 10. The Governor. State Auditor. State Treasurer, Secretary of State, 
Attorney General, State Examiner and Inspector, and Président of the 
lîoard of Agriculture, shall constitute the board of assessors for the purpose 
of iissessing the property subject to taxation under the law of ail public 
service corporations doing business in this state. Said board shall meet 
at the Capitol on the tirst Tuesday of March, 1908, or as soon thereafter as 
practicable, for the purpose of making the assessment on such properties, 
and shall assess said properties in the manner provided by the Constitution 
and laws of this state, taking into considération ail rights, privilèges and 
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franchises connected therewlth, and shall cause said assessment to be certified 
by the State Audltor to the eounty clerks of the several eountles of the state in 
a manner provided by law. For the purpose of making sald assesment, sald 
board of assessorg shall hâve power to require of any such corporations 
any additional information concerning its business and afCairs to that now 
provided by law as It may deem necessary, and shall hâve the power of the 
District Court to compel the production of books and papers. Public serv- 
ice corporations as used In this section shall, in addition to those menti oned 
m the Constitution, be held to Include pipe Unes, waterworks, electric llght 
and power and gas corapanies. The information furnished by any offlcer, 
agent or employé or other représentative of any corporation by aftidavit or 
otherwise shall not be binding on the Board of Assessors or Board of Equali- 
zation as to the property and values thereon owned by such corporation or 
used any place withln this state; but such board of assessment and such 
board of equallzation are authorized to add any additional property and to 
increase the valuation of any such property in order to obtain a full and 
complète list and schedule thereof at its aetual cash value." 

It will be observed that section 6 fixes the time when the board shall 
meet as a board of equahzation, and makes it the duty of the board 
to examine the values of the assessments, and to equahze, correct, and 
adjust the same between the counties upon the basis of a fair cash 
value, and that section 10 constitutes the same officers a board of as- 
sessors for the purpose of assessing the property of public service 
corporations doing business within the state, and fixes the time when 
the board shall meet as a board of assessors. It spécifies what shall 
be included in such assessment ; provides that the auditor shall certify 
to the eounty clerks of the several counties of the state the assess- 
ment so made ; conf ers upon the board the power to require any pub- 
lic service corporation to furnish information concerning its prop- 
erty; and autiiorizes the board of equalization to add any property 
not returned, and "to increase the valuation of any such property in 
order to obtain a full and complète list and schedule thereof at its 
aetual cash value." It is insisted by complainant that by this législa- 
tion two separate and distinct boards were created; that section 6 
created a board of equalization, and that by section 10 another and 
independent board was created for the purpose of assessing public 
service corporations. 

If it be true that the assessment was made by a board other than 
the board authorized by the Constitution to make the assessment, its 
acts would be invalid. It becomes important, therefore, to détermine 
whether this législation created two separate boards, or merely pro- 
vided the manner in which the same board should perform its duties 
as a board of equalization and as a board of assessors. This dépends 
upon the proper construction of the statute. The statute must, of 
course, 'be so construed, if possible, as to avoid conflict with the Con- 
stitution. A clear statement of the rule is found in Lewis' Suther- 
land's Statutory Construction (2d Ed.) § 83, v^diere it is said : 

"Another nniversal principle applied in considering constitutional ques- 
tions is that an act should be so construed, if iJossible, as to avoid conflict, 
with the Constitution, although such a construction may not be the most 
obvions or natural one. Courts may resort to an implication to sustain a 
statute, but not to destroy it. But the courts cannot go beyond the province 
of legltimate construction in order to save a statute, and where the meanlng 
Is plain, words cannot be read into them or out of them for that purpose." 
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Applying this rule to the statute under considération, we do not 
think it can be said that the Législature intended to, or did, create two 
separate and distinct boards. The same officers perform the double 
function of equalizing the assessment of property other than that of 
public service corporations, and of assessing the property of public 
service corporations. The statute, as we view it, merely prescribes the 
time and manner in which the board created by the constitutional pro- 
vision should perform its dual duty of equalizing, as provided in sec- 
tion 6, and assessing, as provided in section 10. It is true the statute 
would perhaps hâve been plainer if it had simply provided when the 
board mentioned in section 6 should meet for the purpose of assessing 
the property of public service corporations, and the mode and manner 
of doing so, instead of enumerating again, as it does in section 10, 
the same officers mentioned in section 6; but in view of the provision 
of the Constitution that thèse oiiScers shall constitute a board of 
equalization, and that the duty of such board shall be to equalize the 
assessed valuation of other property in the various counties of the 
State, to assess the property of railroad and public service corporations 
within the state, and perform such other duties as shall be prescribed 
by law, we think it would be a strained and unwarranted construction 
of this statute to hold that merely because the same officers are men- 
tioned in both sections the Législature intended thereby to create two 
separate and distinct boards in direct violation of the plain provisions 
of the Constitution. 

[7] But it is said that the assessment is invalid because it appears 
from the record that at some of the meetings of the board the Attorney 
General of the state was not présent in person, but was represented 
by his assistant, and that at other meetings of the board the Secretary 
of State was not présent in person, but by his deputy. The record, 
however, shows that a majority of the board was présent at every 
meeting; but, be this as it may, the objection is without merit, for the 
reason that there is no averment in the bill that every member of the 
board was not présent at ail the meetings, and the rule is that évidence 
cannot be regarded unless it relates to some issue of fact made by the 
pleading. In Cucullu v. Hernandez, 103 U. S. 105-116, 26 L. Ed. 322, 
the court said : 

"The évidence to show the facts on whlch this claim is based cannot be 
regarded, for there is no averment in the bill to which it can be applied. 
It is not pertinent to any issue in the case." 

The same suggestion applies to the objection that the assessment is 
void because the board in making the assessment included the value of 
complainant's franchise acquired under the laws of the United States, 
and that the value of such franchise was not given separately and in- 
dependently from other property, but was included in the total valua- 
tion in such a way that no séparation could be made. There is no aver- 
ment in the bill that complainant's franchise, or any portion of it, was 
acquired under any law of the United States. [8] The only averment 
approaching it is: 

"That the returns made by your orator to the Auditor of the State of 
the value of each item of its property were made giving due considération 
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to the value of such franchise as it may hâve in the state not derived from 
the United States, which are of small value hecause your orator has not 
at any time béen able, and is not now permltted, to earn a sufficlent amount 
to pay the cost of maintaining and operating its telegraph System within 
the State." 

This is not équivalent to an affirmative r srment that any part of 
complainant's franchise within the state of Olîlahoma was derived 
from the United States ; neither is it charged in the bill that the board 
considered, in arriving at its valuation of complainant's property, any 
franchise derived from the United States, and the évidence that the 
complainant accepted the provisions of the act of Congress of July 24, 
1866 (chapter 230, 14 Stat. 221), must therefore be disregarded. 

[9] If, however, we were to hold the averment above quoted suffi- 
cient, and that the évidence could be considered, it would not aid the 
complainant's case, for it has been repeatedly held by the Suprême 
Court that the mère fact that a corporation of one state derived its 
franchise from the United States under the act of July 24, 1866, does 
not relieve it from the burdens of taxation in another state in which it 
has property. In Western Union Telegraph Co. v. Massachusetts, 125 
U. S. 548, 8 Sup. et. 963, 31 L. Ed. 790, Mr. Justice Miller, speaking 
for the court, said: 

"Thls, however, is merely a permissive statute, and there Is no expression 
in it which implies that this permission to extend its Unes along roads not 
built or owned by the United States, or over and under navigable streams, 
or over bridges not built or owned by the Fédéral government, carries with 
It any exemption from the ordinary burdens of taxation. * * * it never 
could hâve been intended by the Congress of the United States in conferring 
upon a corporation of one state the authorlty to enter the territory of any 
other state and ereet its pôles and Unes therein to establish the proposition 
that such a company owed no obédience to the laws of the state into which 
it thus entered, and was under no obligation to pay its fa.ir proportion of 
the taxes necessary to Its support." 

See, also, Western Union Telegraph Co. v. Taggart, 163 U. S. 1, 
16 Sup. et. 1054, 41 h. Ed. 49; Western Telegraph Co. v. Gottlieb, 
190 U. S. 412, 23 Sup. Ct. 730, 47 L. Ed. 1116; Telegraph Company 
V. Texas, 105 U. S. 460, 26 L. Ed. 1067. 

[10] It is also suggested that, as the law made no provisions for 
notice or any opportunity to be heard, the complainant is deprived of 
its property without due process of law in violation of the provisions 
of the Constitution of the United States. It is c|uite true that for this 
particular year, 1908, for the board of equalization to sit as a board 
of assesEors the statute fixed an impossible date, namely, the second 
Tuesday of March, whereas the act was not approved until the 17th 
of April. The object and purpose of a notice is that the taxpayer may 
hâve an opportunity to appear before the board, and be heard in rela- 
tion to his assessment. If, however, as appears affirmatively by the 
record in this case, the complainant had notice and appeared before the 
board and was heard in relation to the assessment of its property, the 
mère fact that a formai notice was not served upon it would not render 
the proceeding void. 

[11] Neither do we think there is merit in the suggestion that the 
assessment is void because the board, in valuing the complainant's 
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property, valued it higher than the relative value of other property 
subject to taxation in the state. The rule is : 

"The judgment of a state board empowered to fix the valuatlon for taxa- 
tion cannot be set aside by the testimony Of witnesses that the valuatlon 
was Other than that flxed by the board. where there is no évidence of fraud 
aud no gross error in the System on which the valuatlons vs'ere made." Rail- 
way Co. V. Backus, 154 U. S. 421. 14 Snp. Ct. 1114, 38 L. Ed. 1031 ; Âdams 
Express Co. v. Ohio, 16.5 U. S. 194. 17 Sup. Ct. 30,5, 41 L. Ed. 683; Coulter 
V. r^uisville & ÎNashville Rd. Co., 196 U. S. 599-. 25 Sup. Ot. 342, 49 L. Ed. 
615 ; C, B. & Q. Ky. Co. v. Eabcock, 204 U. S. 585, 27 Sup. Ct. 326, 51 L. Ed. 
636. 

The record shows that there was a réduction of the valuatlon on 
real estate and other property a.ssessed by the township officers, and 
after local equalization by the county commissioners certified by the 
counties to the State Auditor. But this was not true of ail the prop- 
erty. There was an increase of 4.3 per cent, on pleasure carriages, 
7.9 per cent, on watches, 85.3 per cent, on plate and jewelry, 41.2 per 
cent, on pianos, a réduction of 21.3 per cent, on land, 16.9 per cent, 
on town lots, and an average réduction upon ail property of about 17 
per cent. This increase and decrease was based on the assessed valua- 
tlon fixed by the various county boards of equalization. There is tes- 
timony in the record tending to show the actual cash value of property 
in the various counties, and this testimony, taken in connection with 
the original assessments as returned by the county assessors and the 
gênerai changes made by the state board of equalization, is quite per- 
suasive that the board did not reach exact cash values. But it falls 
far short of establishing that there was any actual fraud on the part 
of the board, or that the individual members were actuated by any 
purpose of intentionally undervaluing the property returned by the 
several counties for the purpose of making the complainant bear more 
than its just share of the burden of taxation. 

[12] In determining whether there was an intentional réduction of 
property other than that of public service corporations, we start ont 
with the presumption of right action on the part of the board, and that 
the members thereof conscientiously discharged their duties under 
their oaths of office, and the burden is upon the complainant to show 
the contrary. The record in this case shows that at the hearing be- 
fore the board numerous complaints from différent parts of the state 
were made to the board of excessive . assessments ; also requests to 
leave the assessments unchanged ; that discussions were had by the 
board developing contrary opinions, ail resulting in the action taken. 
For the complainant, the évidence, or practically ail of it, is circum- 
stantial, while the évidence offered on behalf of the défendants tends 
to réfute any intention to départ from a cash valuatlon. 

While we hâve not discussed the assignments of error separately, 
they hâve ail been carefully considered in connection with the record, 
and we think the évidence fails to warrant the conclusion that the 
board intentionally undervalued thèse assessments returned to the Au- 
ditor by the several counties, and that, if the property returned by the 
cotinties was reduced below its actual cash value, it was an error of 
judgment rather than any purpose on the part of the board to under- 
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value this class of property. Coulter v. Rd. Co., 196 U. S. 599, 25 
Sup. Ct. 342, 49 L. Ed. 615 ; C, B. & Q. Ry. Co. v. Babcock, Treas- 
urer, etc., 204 U. S. 585, 27 Sup. Ct. 326, 51 L,. Ed. 636. 
The decree of the Circuit Court is affirmed. 



FDLLMAN CO. v. TRAPP, Auditor, et al. t 
ïarcult C!ourt of Appeals, Eighth Circuit March 18, 1911.) 
No. 3,437. 

1. Taxation (§ 482*) — Cobpokations — Assbssment — Notice and Heauing. 

Where, in a suit to restrain the enforcement of an assessment of a 
corporatlon's property, the record showed that the assessment was flnally 
made after the first Monday in August, which was the date fixed by Rev- 
enue Act 0kl. April 17, 1908 (Laws 1908, c. 71, art. 1), for the meeting 
of the Board of Equalization, such fact elimlnated the objection that the 
assessment was not made by the board on sufflcient notice and hearing. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 482.*] 

2. Taxation (§ 897*)— Oorpoeations — Privilèges and Franchises. 

Where a sleeping car company operated Its cars within the state, 
the State Board of Equalization in valuing the company's property for 
taxation was not Umited to the value of the company's tangible prop- 
erty, but was entitled to consider in addition the company's rights, 
privilèges, and franchises. 

[Ëd. Note.— For other cases, see Taxation, Cent DIg. § 672; Dec. 
Dig. § 397.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Oklahoma. 

Suit by the Pullman Company against M. E. Trapp, as Auditor, and 
others, to restrain the enforcement of a tax assessment From a de- 
cree dismissing the bill, complainant appeals. Affirmed. 

S. T. Bledsoe (J. R. Cottingham, on the brief, and G. S. Fernald, 
of counsel), for appellant. 

Charles West, Atty. Gen. of the State of Oklahoma, for appellee. 

Before ADAMS, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

RINER, District Judge. Thîs case was brought by the Pullman 
Company to impeach the assessment of its property made by the same 
board in the same year, and in its material features is so nearly like 
the case of Western Union Telegraph Company v. M. E. Trapp, Au- 
ditor, et al. (just decidedi 186 Fed. 114, that no separate statement of 
the spécial facts is necessary, and the conclusions reached in that case 
are décisive of the same points in controversy in this case. [1] The 
record in this case, however, discloses that the assessment of com- 
plainant's property was finally made after the first Monday in August, 
which was the date fixed by the revenue act as the time for the meeting 
of the Board of Equalization, and, as suggested by the Circuit Court : 

•For other caaes lee same toplc & 5 nvmbss lu Dec. & Am. Digs. 1907 to date, & Rep'r luâezea 

t Rehearlns denled. 
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"This fact alone may well be lield to eliminate the objection that the as- 
sessment was not made by the Board of Equalization upon sufficlent notice 
and hearing." 

The property of course differs in character, and the bill charges that 
it was assessed at three times its value, "including whatever rights or 
privilèges might be actually considered in connection therewith." The 
return of complainant's property made to the Auditor embraced only 
cars apportioned to Oklahoma. June 27th a hearing was given to the 
complainant, and the valuation was fixed at $18,000 per car for the 
cars belonging to the company in Oklahoma. July 30th représenta- 
tives of the Company were heard on a request for revision of the as- 
sessment, and on August 6th the value was finally fixed by the board 
at $20,000 per car. The record, we think, discloses that the company 
returned only its tangible property, and at a valuation depreciated be- 
low cost of construction or purchase according to the period of use. 

[2] That the board was not limited to the value of the tangible 
property of the complainant — that is to say, the value of the cars pred- 
icated on the cost of construction, purchase, and extent of dépréciation 
— but was authorized to assess ail of its property, and in doing so to 
take into considération its rights, privilèges, and franchise, has been 
often decided. In Galveston, etc., Ry. Co. v. Texas, 210 U. S. 217, 
28 Sup. Ct. 638, 52 h. Ed. 1031, the Suprême Court said: 

"As the property of companies engaged In such commerce may be taxed 
(Pullman Palace Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876, 35 
L. Ed. 613), and may be taxed at its value as it is, in its organlc relations, 
and not merely as a congeries of unrelated items, taxes on such property 
hâve been sustalned that took aecount of the augmentation of value from 
the commerce in which it was engaged." 

We do not think the record shows that the assessment was greater 
than the value of complainant's property in the state, or that it was 
intentionally excessive. 

The decree is affirmed. 



In re KESSLER et al. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 160. 

1. Bankedptct (§ 245*) — Trustées— Ddiies. 

A bankrupt's trustée, representing not only the bankrupt, but the gên- 
erai ereditors, must reali7,e from the estate ail that he can for distribu- 
tion. 

[Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 245.*] 

2. BaNKEUPTCT (§ 246*)— TRUSTEES— POWERS. 

In his représentative capaeity a bankrupt's trustée may assert clalms, 
avoid préférences, and collect assets where the bankrupt, if there had 
been no bankruptcy, could not act 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 246.*] 

*For other cases see same topic & S numbeh in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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3. Bankrtjptcy (§ 273*)— Tkustees— PowEKS. 

A bankrupt's trustée could pay out of the funds in hîs hfinfls a debt 
secured by collatéral in excess of the amount thereof, and claim subroga- 
tion to the riglits cl" tlie credltor for the benefit of the gênerai creditors. 

[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dig. § 273.*] 

Pétition to Review and Appeal from Order of the District Court 
of the United States for the Southern District of New York. 

In the matter of Alfred Kessler and others, composing the firm of 
Kessler & Ço. bankrupts. From an order of the District Court, the 
Merchants' National Bank of the City of New York and another ap- 
peal, and file pétition to review said order. Affirmed. 

On pétition to review and appeal froin an order of the District Court of the 
United States for the Southern District of New York, dated August 12, 1910, 
niodifying and confinuiug a report made by a spécial master and i^roviding 
that Lawrence E. Sexton. trustée of Kessler & Co., bankrupts, is entitled, as 
holder of $39.000 of notes iudorsed by Ivessler & Co. to the National City 
Bank, to share in certain funds held by him as seourity for notes of Robert 
B. MaeCea Company, and to hâve the same applied to the payment of the 
said $89,000 pro rata with the Merchants' National Bank, the Banque de Baie 
and Kessler & Company, Limited, of Manchester, Bngland. 

George Zabriskie and Albert B. Kerr, for appellants. 

Wallace MacFarland and S. J. Rosensohn, for trustée and appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Prior to October 30, 1907, Kessler & Co. 
were bankers doing business in New York; they were adjudicated 
bankrupts November 22, 1907, and Lawrence E. Sexton became their 
trustée on December 31, thereafter. The R. B. MacLea Company was 
engaged in business in New York as importers and dealers in dry 
goods. On July 13, 1904, this company made an agreement with Kess- 
ler & Co. whereby the bankers agreed to extend to the merchants a 
crédit of $50,000 to be advanced as needed on the promissory notes of 
the merchants bearing interest at the rate of 6 per centum per annum. 
The merchants agreed to hold their stock as security for any indebted- 
ness due to the bankers and undertook to deliver to the bankers such 
reasonable transfers or assignments as were necessary to protect and 
secure the bankers. Ail orders for the sale of goods were to be sub- 
mitted to the bankers and approved by them, they agreeing to guaran- 
tee the payment of such accounts for a commission of 2^/2 per centum 
on the amount of such accounts. AU accounts for goods sold were to 
be transferred to the bankers and stamped as foUows : 

"This account bas been assigned and is only payable to Kessler & Co., bank- 
ers, 54 Wall Street, New Xork." 

The assignment was not only for the purpose of protecting the bank- 
ers in their guaranty, but as additional security for any indebtedness 
which at any time might be due them from the merchants. When 
paid to the bankers the proceeds of such accounts less commissions 
were to be placed to the crédit of the merchants and applied on the 
indebtedness due from the merchants to the bankers. In the event 

•For other cases see same topic & § numbék in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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of failure of the merchants to carry out any of their agreements or 
in the event that their statements proved to be untrue, the bankers 
were at hberty to déclare due and payable ail unpaid advances made 
by them. 

At the time of the failure of Kessler & Co. on October 30, 1907, 
notes of the MacLea Company to the order of Kessler & Co. to the 
amount of $96,000 had been received by the latter company. Kessler 
& Co., before their failure, had transferred ail but one of thèse notes 
as follows : ■ 

To the SIerchants' Bank of New York $30,000 

To the Banque de Baie 15,000 

To the City Bank of New York 39.000 

To Kessler & Co., of Manchester 5,000 

, $89,000 

The amount due the City Bank was reduced to $12,000 by a de- 
posit of $27,000 standing in the name of Kessler & Co. which was 
set off by the bank against the liability of Kessler & Co. Subsequently 
the trustée in bankruptcy paid off or satisfied the aforesaid balance 
and received the $39,000 of MacLea notes, indorsed by Kessler & 
Co., together with the collaterals. Mr. Sexton, as trustée, collected 
from the collaterals a suni which, with interest, amounted on January 
1, 1910, to $32,215.70. The sum of $12,148.20 was collected from 
other sources, making the total amount of the fund held as security 
for the $89,000 MacLea notes the sum of $44,363.90. 
I The foregoing statement of facts sufficiently présents the questions 
debated. It is contended for the .trustée that when the $39,000 Mac- 
Lea notes were acquired by him by the appropriation of the funds of 
the estate, subséquent to the bankruptcy of Kessler & Co., the bank no 
longer had a claim against the bankrupts as indorsers on the notes. 
He insists that he, as trustée, became subrogated to the right of the 
bank to the security for the notes — to wit, '■'"/so or about $20,000. 

On the part of the appellant banks it is urged that the trustée did 
not become a purchaser of the MacLea notes with their collaterals 
and was not subrogated to the rights of the City Bank in the notes. 
They insist also that the appellants are entitled to the proceeds of the 
merchandise and accounts in préférence to the trustée and that as 
judgment creditors they are entitled to the entire proceeds of the mer- 
chandise. 

The spécial master found that the trustée was not paying the debt 
of a third person but a debt of the estate, that he did not become sub- 
rogated to the rights of the City Bank and did not buy the interest of 
the bank in the notes. It is argued that he simply redeemed certain 
property, the légal title to which was in the bankrupt estate, from the 
lien of the bank as pledgee. 

The District Court held that in acquiring the MacLea notes, after 
the pétition in bankruptcy, with funds of the estate at least to the 
amount of $27,000, the trustée became a purchaser and entitled to 
the pro rata share to which the City Bank was entitled. The record 
does not contain ail the facts which apparently hâve a bearing upon 
the questions involved, but upon the facts as they appear we are of 
186 F.— 9 - - 



130 186 FEDERAL REPORTER 

the opinion that the District Judge was right in his reasoning and con- 
clusions. 

[1] It was clearly the duty of the trustée, representing not only 
the bankrupt but the gênerai creditors, to realize from the estate ail 
that was passible for distribution among the creditors. [2] In his 
représentative capacity a trustée may assert daims, avoid préférences 
and collect assets where the bankrupt, if bankruptcy had not inter- 
vened, could not act. [3] Finding that the bankrupt has borrowed 
money upon collaterals in excess of the debt, we see no reason why the 
trustée may not, out of the funds in his hands, pay the debt and divide 
the balance realized from the transaction among the gênerai creditors, 
even though the bankrupt would be precluded from so acting. If 
we hold otherwise, the act of the trustée, instead of inuring to the 
benefit of the estate, is a distinct disadvantage, depleting its funds for 
the benefit of other holders of the Macl^ea notes and collaterals. We 
agrée with the District Judge in the following conclusion: 

"The proper inquiry is in what right is any given claini advaneed? If It is 
the banknipt's claim then truly the trustée must stand in that bankrupt's 
shoes ; but if it is his own claini, dependlng on liis own aets created by him- 
self, or by the statut© he does not represent the bankrupt, and his riglits are 
not to be nieasured by those of the bankrupt. If Kessler had discharged the 
loau made by the City Bank, he eould not hâve claimed to be subrogated to 
the pledgee's rights of the bank in the MacLea notes, because he was a prin- 
cipal dehtor — doing no more than the law expected him to do in paying his 
own debts. The trustée was not the City Bank's debtor; when he paid ofC 
that debt, he was hiaking an investnient with the money of the gênerai cred- 
itors, and as their flduciary agent, and I perceive no légal reason why on gên- 
erai prlnciples of equity, and in accordance with the spirlt of section 67, 
subds. "c" and "f ' of the bankruptcy statute (Act July 1, 1898, c. 541, 30 Stat. 
564, 565 [U. S. Comp. St. 1901, pp. 3449, 3450]), he may not be held to be sub- 
rogated to the rights of the City Bank in the MacLea notes." 

The order is affirmed with costs. 



WELLS FARGO & CO. v. ZIMMER, 
(Circuit Court of Appeals, Eighth Circuit. March 9, 1911.) 
No. 3,455. 

1. Négligence (§ 136*) — Injuky to Person on Station Platform — Jurt 

Questions. 

Whether plaintiff was struck by défendant express conipany's truck 
while walklng along a station platform held, under the évidence, a jury 
question. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 130.*] 

2. Négligence (§ 61*) — Concueeent Causes — Injuky to Peksons on Station 

Platfobm — Liability. 

If an express company employé's négligence contribvLted to injury of a 
person struck by a truck. while walking siloiig a station platform, the 
Company is liable, though négligence of outsiders who asslsted lu pushing 
the truck contributed to the iii.jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 74, 75; Dec. 
Dlg. § 61.*] ^^^^ 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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3. Trial (§ 273*) — Instructions — Exceptions — Time foe Taking. 

Exceptions to Instructions must be taken before the jury retires. 
[Ed. Note.— For otber cases, see Trial, Cent Dlg. §§ 680-682; Dec. 
Dlg. § 273.*] 

4. New Trial (§ 6*) — Appeal and Ebror (§ 977*) — Discrétion. 

An order granting or refusing a new trial, whlch the court bas power 
to make, is discretionary, and cannot be reviewed by writ of error or 
appeal. 

[Ed. Note.— For otber cases, see New Trial, Cent Dig. §§ 9, 10; Dec. 
Dig. § 6;* Appeal and Error, Cent Dlg. §| 3860-3865; Dec. Dlg. § 977.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Ernest L. B. Zimmer against Wells Fargo & Co. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Robert E. Olds (Frank B. Kellogg and C, A. Severance, on the 
brief), for plaintifï in error. 

Frank D. Earrabee (Otto N. Davies, on the brief), for défendant 
in error. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. 

WM. H. MUNGER, District Judge. [1] Plaintifï was upon a de- 
pot platform in the city of Minneapolis, Minn., to meet a friend ex- 
pected to be on an incoming train. As the train came into the deptot, 
plaintifï walked forward upon the platform toward the rear of the 
train, and while walking along he allèges that he was struck in the 
back and calf of the leg by a truck, pushed against him by one Patter- 
son, the agent of défendant. By reason of being so struck he sus- 
tained the injuries complained of. 

Evidence on the part of plaintifï was to the effect that plaintifï was 
struck from behind upon the back and calf of the leg and thrown for- 
ward against one Erpenbach, who was directly in front of him. Plain- 
tifï immediately on regaining his balance turned back, and saw Patter- 
son moving the truck and no other person about the truck. Erpenbach, 
as soon as plaintifï was thrown against him, turned around and saw 
Patterson moving the truck and no other person with him. On the 
part of défendant the testimony was that the truck did not strike the 
plaintifï, but passed to one side of him, and, further, that two other 
persons, by the name of Chapman and Alexander, not in the employ 
of défendant, participated with Patterson in the movement of the 
truck. It is claimed on the part of défendant that there is no évidence 
to show that the truck did in fact strike the plaintifï, as neither plain- 
tiff nor his witness Erpenbach saw the truck hit plaintifï, and that it 
cannot be said that défendant was shown to hâve been guilty of any 
négligence except by applying the doctrine of res ipsa loquitur. It is 
apparent from the évidence that there was nothing about the platform 
which could hâve struck plaintifï in the back and leg as claimed ex- 
cepting the truck in question, which was being pushed in the rear of 
plaintifï, and we think the évidence in this respect of such a substantial 

♦For othér cases see same topic & i numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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character as to justify submitting to the jury whether or not the plain- 
tiff was injured by reâson of the truck of défendant striking him in 
the baCk and upon the calf of the leg. [2] It is claimed by défendant 
that even though the injury to plaintiff was caused by reason of the 
truck striking him as alleged, inasmuch as the prépondérance of the 
testimony showed that Chapraan and Alexander assisted in the move- 
ment of the truck, it cannot be determined from the évidence whether 
the neghgence alleged was that of Patterson or Chapman or Alexan- 
der. The testimony is clear, however, that Patterson had hold of the 
handle of the truck, guiding its movement, and the case was by the 
court submitted to the jury upon the question of the neghgence of 
Patterson; the court telling the jury in effect that, if Patterson in 
moving the truck was free from négligence, then the défendant was 
not liable; that if plaintiff sustained the injury alleged by reason of 
the truck striking him, and his being struck by the truck was because 
of neghgence on the part of defendant's agent Patterson, then défend- 
ant would be liable. In this respect the charge of the court was as 
f oUows : 

"If you détermine that Patterson hlmself was guilty of négligence in 
pusliing tbe truck and that such négligence contributed to any injury which 
Zimmer then recelved, of course, the négligence of Ohapman or Alexander 
is no défense for the express company in this action. It makes no différence 
how négligent Chapman was, and it makes no différence how négligent Alex- 
ander was, If Patterson himself was négligent and this n^ligence in handling 
the truck contributed to the accident, then the plaintiff is entltled to recover." 

This was a correct announcement of the law. The défendant would 
not be relieved from liability, if its agent Patterson was négligent, 
because the négligence of third parties co-operated with such négli- 
gence in producing the injury to plaintiff. For one whose négligence 
concurs in producing an injury to another is liable to the party injured. 
Shearman & Rediield on Neg. (5th Ed.) §§31, 122. 

Complaint is made to various portions of the instructions of the 
court, and especially to that which eliminated or took from the jury 
ail question as to the négligence of Chapman and Alexander. We can- 
not consider, however, any of defendant's exceptions to the court's in- 
structions for the reason that they were not taken in time. The court 
instructed the jury on the 22d day of December, 1909, the jury re- 
turned their verdict on the 23d, and judgment was entered thereon 
on that day. Exceptions were not taken to the instructions until the 
28th day of February, 1910 — two months after the trial. [3] What- 
ever may be the practice in the state court, in the fédéral court excep- 
tions to instructions must be taken at the time and before the jury re- 
tires. Bracken v. Union Pac. Ry. Co., 5 C. C. A. 548, 56 Fed. 447 
St. L., I. M. & S. Ry. Co. v. Spencer, 18 C. C. A. 114, 71 Fed. 93 
Mountain Copper Co. v. Van Buren, 66 C. C. A. 151, 133 Fed. 1 
Hindman v. First Nat. Bk., 50 C. C. A. 623, 112 Fed. 931, 57 h. R. 
A. 108. 

[4] Défendant filed an application for a new trial, based not only 
upon errors of law occurring during the trial, but chiefly upon newly 
discovered material évidence, which could not with reasonable dili- 
gence bave been found and produced upon the trial. This application 
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was heard on May 23d upon numerous affidavits filed to support and 
controvert the same. On June 3d the application was denied ; the 
journal entry of the court reading as f ollows : 

"This eause came on to be lieard before the court on May 23rd, 1910, 
upon motion of tlie défendant for a new trial. After considering the évi- 
dence produced at said heariiîs:. the arguments of counsel tliereon, and the 
other évidence jn-cfieiited at siiid hearing. witli the t)riefs of counsel thereon, 
it is now ordered tiiat said motion l;e and Ihe same is hereby denied." 

"An order grantiiig or refusing a new ti'ial, Avhich the court bas the juris- 
diction or power to make, is discretionary and eannot he reviewed by a writ 
of error or appeal in tlie fédéral courts." City of Planning v. German Ins. 
Oo., 46 C. C. A. 144, 107 Fed. 52. 

Plaintiff in error cites and places reliance upon the case of Mattox 
V. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 h. Ed. 917. In that case 
the trial court exclnded the affidavits offered in support of the motion 
for a new trial. The Suprême Court announced the rule of law as 
being that the allowance or refusai of a new trial rests in the sound 
discrétion of the court, whicli eannot be made the subject of review 
by writ of error, but held that, as the trial court excluded the affidavits 
in support of the motion and did net consider them, the court in that 
respect committed an error and the action of the court in excludinj^ 
the évidence offered in support of the motion for a new trial was sub- 
ject to review. 

In the case before us the court received the affidavits in évidence 
and based its ruling- upon full considération thereof, and its judgment 
overruling the motion is not subject to review. 

The judgment is afifirmed. 



GULBENKIAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 161. 

CusTOMS DuTiES (S 79*) — Recovery of Duties — Statutoey Remeoy. 

Tînder Customs Administrative Aet June 10, 1,890, c. 407, § 19, 26 
Stat. 1.39, containing a System for the correction of errors in the ex- 
action of import duties, and providing that, when the duty on imported 
nierchaudise is based on the value thereof. the duty shall be assessed 
on the actual market value or wholesale price in the principal marUets 
of the countrv froni vvhence imported. an importer of wool subject to 
a duty under*Tariff Act .Tuly 24. 1S97. c. 11, § 1. schedule K, .30 Stat. 
182 (U. S. Comp. St. 1901, p. 1664), dividing wool into classes, and fl.x:- 
ing a duty based on valuation, nmst conform to the statutory method, 
on the appraiser increasing the valuation over the auiount stated in the 
invoice, and thereby subjecting the importer to a higlier duty ; and 
where he fails to take the requisite steps to secure a correction of the 
errors, if any, the décisions of the appraiser and collecter as to value, 
classification, rate, and amount are final, and the importer may not 
recover excessive duties paid. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. i 195 ; 
Dec. Dig. § 79.*] 

•For otlier cases see same topic & § hdmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Gullabi Gulbenkian and another against the United States 
to recover excessive import duties paid. There was a judgment of the 
Circuit Court (175 Fed. 860), dismissing the complaint, after trial be- 
fore the court without. a jury, and plaintiffs bring error. Affirmed. 

Hatch & Clute (Walter F. Welch and Edward S. Hatch, of counsel), 
for plaintiffs in error. 

Henry A. Wise, U. S. Atty. (W. S. Wemple, Asst. U. S. Atty., and 
John N. Boyle, of counsel), for the United States. 

Before UACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought to recover $8,- 
755, for excess of duties paid on certain wools imported into the 
port of Boston between November 2, 1903, and March 4, 1904. It 
will not be necessary to pass upon the question whether or not such 
action may be brought under Tucker Act March 3, 1887, c. 359, 24 
Stat. 505 (U. S. Comp. St. 1901, p. 752), or whether the facts shown 
make out a case of duress. The language of Customs Administrative 
Act June 10, 1890, c. 407, 26 Stat. 131 (U. S. Comp. St. 1901, p. 
1886), is so plain that a brief statement of what took place will in- 
dicate the proper disposition of this appeal. 

Under Tarifif Act July 24, 1897, c. 11, § 1, schedule K, 30 Stat. 
182 (U. S. Comp. St. 1901, p. 1664), wool is divided into différent 
classes. Class 3 is defined in paragraph 351, and plaintiffs' wools were 
of that class. On wools of this class, the value whereof is 12 cents or 
less per pound, duty was fixed at 4 cents per pound (paragraph 358) ; 
if the value exceeds 12 cents, the duty was iîxed at 7 cents per pound 
(paragraph 359). It is apparent that, although no ad valorem duty 
was imposed, it was necessary to détermine the value in order to 
enable the collector to make a proper classification for duty. Customs 
Administrative Act, § 19, provides: 

"That wheupver imported merehandise Is sub.lect to an ad valorem rate 
of duty, or to a duty based upon or regulated in any manner by the value 
thereof, the duty shall be assessed upon the actual market value or whole- 
sale priée of such merehandise as bought and sold in usual Wholesale quan- 
tities, * * * in the principal markets of the country from whence im- 
ported, and in the condition in whieh such merehandise is there bought 
and sold for exportation to the United States." 

Upon a prior importation to the port of New York the appraiser 
raised the value of part of the wool from the amount stated in the 
invoice, which was less than 12 cents per pound, to an amount in ex- 
cess of that value, and in conséquence increased duty was assessed 
and paid. Having taken the varions steps required by the customs 
administrative act, the importers brought that case before the Circuit 
Court, and eventually before this court. We held that the increase 
of the valuation was not warranted by the facts, reversing the Board 
of General Appraisers and the Circuit Court. 153 Fed. 858, 83 C. C. 
A. 40. 
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A similar increase of valuation was made on the importations which 
are the subject of this case. What the plaintiffs then did is thus 
stated in their brief : 

"Wlien the full board of three (General Appraisers) decided against them, 
their Boston représentative went to the appraiser and the collector's office 
at Boston and stated that they had nothing else to do now but to raise tlielr 
invoices to conform with the board's reappraisement décisions, and they ac- 
cordlngly made up their entries In conformity therewith, to avoid any fur- 
ther penalties, and to get their goods and save them from gênerai order 
expenses and procure their delivery. * * * In altering their Invoices to 
conform, * * « they were compelled to pay additlonal duties, for which 
this proceeding is brought to recover." 

Since it was subsequently held by this court (Gulbenkian v. U. S., 
supra) that the action of the appraiser in theoretically disfributing 
the wool at Bagdad into "white" and "colored" was arbitrary, and 
not warranted by the law or the facts, and since the same improper 
niethod of appraisement was followed in Boston, plaintiffs contend 
that their payment of additional duties was under duress and involun- 
tary, and that "the money in equity and good conscience belongs to 
thèse claimants, and that the court should accordingly imply a promise 
to repay the same on the part of the United States." 

The difificulty with this proposition is that it wholly ignores the 
provisions of the customs administrative act by which Congress has 
enacted a System wliereby errors and mistakes of the customs ofB- 
cers can be corrected, and duties improperly exacted from the im- 
porter can be recovered. Section 13 provides that, if the importer 
is dissatisfied with an aporaisement, he may within two days give 
notice in writing to the collecter, who shall at once direct a reappraise- 
ment by one of the General Appraisers. The décision of the ap- 
praiser or of the General Appraiser in cases of reappraisement shall 
be final and concluswe as to dutiable value, unless the importer shall 
within two days give notice in writing to the collector, who shall there- 
upon transmit the invoice and ail the papers to the Board of General 
Appraisers and their conclusion as to dutiable value shall be final and 
conclusive. Section 14 provides that the décision of the collector as 
to the rate and amount of duties (which necessarily involves clas- 
sffication) shall be final and conclusive unless written notice of dis- 
satisfaction is given within ten days. This notice sends the case to 
the Board of General Appraisers, and seciinn 15 provides for a review 
of their décision in the court, and that a!l final judgments, when in 
favor of the importer, shall be paid by the Secretary of the Treasury. 

This System of corrective justice is complète in itself. In the case 
of the Nevvf York importations the présent plaintiffs conformed to it 
and obtained relief. It must be concluded that Congress did not in- 
tend to allow any other mode to redress a supposed wrong in the 
opération of the laws for the correction of duties on imported mer- 
chandise. Nichols v. U. S., 7 Wall. 122, 19 L. Ed. 125. 

The authorities cited bv olaintiffs do not sustain their contention. 
In Swift V. U. S., 111 U. S. 22, 4 Sup. Ct. 244, 28 L. Ed. 341, the 
court is careful to point out that : 

"No formai protest made at the time i.s by statute a condition to the prés- 
ent right of action, as in cases of action against the collector to recover 
back taxes illegally exacted." 
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In Re Fassett, 142 U. S. 479, 12 Sup. Ct. 295, 35 L,. Ed. 1087, the 
question was not whether excessive duties had been collected on im- 
portée! merchandise, but whether the seagoing steamship was "im- 
ported merchandise." In Dooley v. U. S., 182 U. S. 222, 21 Sup. Ct. 
762, 45 L. Ed. 1074, decided at the same time with De Lima v. Bid- 
well, 182 U. S. 1, 21 Sup. Ct. 743, 45 L. Ed. 1041, the goods were 
brought either from Porto Rico to the United States or vice versa. 
The court held that duties upon such goods exacted by a collector 
were impositions "upon goods which were not imported at ail," and 
therefore not within the purview of the customs administrative act, 
but also held that: 

"As applied to customs cases this remedy [customs administrative act] Is 
doubtless conclusive." 

Inasmuch as plaintiffs failed to take the requisite steps to secure 
a correction of the errors of appraiser and collector in the case of their 
Boston importations, the décisions of those officers as to value, clas- 
sification, rate, and amount must stand as final and conclusive as far 
as those importations are concerned. 

Judgment affirmed. 



CO LEMAN V. DECATUR EGG CASE CO. 
(Circuit Court of Appeals, BlghtU Circuit. March 14, 1911.) 
No. 3,456. 

1. Banketjptct (I 160*) — Voidable "Préférence" — Insolvenct. 

Where a debtor, at the tlme It delivered a part of its stock In trade 
to a creditor, within four months o£ the flliug of a pétition in bankruptcy 
agalnst It, had left stock In trade worth about $2,500, and owned notes 
and open accounts worth about $1,300, and owed about $40,000, it was 
insolvent, and tbe transfer operated to give the creditor a voidable 
"préférence," within Bankr. Act July 1, 1898, c. 541, § 60, cls. "a," "b," 
30 Stat. 562 (U. S. Comp. St. 1901, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 160.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, p. 7759.] 

2. Bankruptcy (§ 304*) — Voidable Peefekence — Knowledge of Oeeditok — 

Question fob Jurt. 

Where an insolvent debtor, within four months of the flllng of a péti- 
tion in bankruptcy against it, transferred the bulk of its stock In trade 
to a creditor, who had demanded payment, and who at the tlme of the 
transfer admltted that he had his suspicions as to the solvency of the 
debtor, and who saw the debtor's stock and knew that the transfer 
wonld crlpple it for continued business, and who made no inqulrles 
touchlng the debts or assets of the debtor, the Issue whether the créd- 
iter had reasonable cause to believe that the debtor intended to give a 
préférence, within Bankr. Act July 1, 1898, c. 541, § 60, cls. "a," "b," 
30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), must be submitted to the 
jury. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. DIg. § 304.*] 

In Error to the District Court of the United States for the South- 
eastern Division of the District of Missouri. 

'For otlier cases see same topic & § nvmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Frank B. Coleman, trustée of the estate of the H. N. 
Saylor Cooperage Company, bankrupt, against the Decatur Egg Case 
Company. There was a judgment for défendant, and plaintiff brings 
errer. Reversed and remanded. 

Lee W. Grant, for plaintifï in error. 

R. B. Oliver, Jr. (J. H. Bradley, R. B. Oliver, and Allen L. Oliver, 
on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

ADAMS, Circuit Judge. This was a suit by a trustée in bankruptcy 
to recover a préférence claimed to hâve been given to a créditer of the 
bankrupt v^^ithin four months next preceding the filing of the pétition 
for an adjudication against it. The préférence is said to bave con- 
sisted in the transfer to the défendant, the Egg Case Company, of a 
lot of staves and other cooperage material taken out of the stock in 
trade of the bankrupt in partial settlement of an indebtedness due the 
défendant. The cause was tried to a jury, and at the close of ail the 
évidence a verdict was directed in favor of the défendant. From the 
judgment entered on that verdict, the trustée prosecutes error. 

To constitute a voidable préférence within the meaning of section 
60, cls. "a" and "b," of the bankruptcv act (Act July 1, 1898, c. 541, 
30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]), the debtor at the time 
of making the transfer must bave been insolvent, and the receipt of 
the property transferred must hâve had the effect of enabling the fa- 
vored créditer to obtain a greater percentage ef his debt than any 
other créditer of the same class. In addition te thèse things, the créd- 
iter must hâve, at the time of the transfer, had reasonable cause to 
believe that it was intended thereby to give him a préférence. 

[1] The proof discleses that the property transferred was worth 
abeut $7,000; that the remaining stock in trade of the bankrupt was 
estimated to be worth about $2,500, but was sold by the trustée for 
abeut $1,700. There were some notes and open acceunts belenging to 
the bankrupt, which realized about $1,300. At the time ef the transfer 
the debtor owed abeut $40,000. He was, therefere, hopelessly insol- 
vent, and the préférence necessarily operated to give the Egg Case 
Company a greater percentage of its debt than any other créditer of 
the same class could get. The only question left is whether the de- 
fendant, at the time of receiving the transfer, had reasonable cause 
to believe a préférence was intended to be given him. 

A gênerai référence to the testimony is ail the demands of the 
case require. The debtor owed to the Egg Case Company, at the time 
ef the transfer, about $13,000. This was represented by drafts or 
acceptances, some of which were everdue and protested. Upon the 
receipt of the stock the Egg Case Company credited the amount of 
its invoice value upon the acceptances, some of which were due, and 
some of which were net due. Mr. Vail, président of the Egg Case 
Company, had been urgently demanding payment of its debt for some 
time. On the 16th day of December, 1908, he wrote the following 
letter te the Cooperage Company : 
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" * ♦ * Now, Sayler, we hâve got to hâve some money. I can't stand 
my men and bills ofif any longer. ♦ ♦ * Now, do something. I am down 
hère, where I can't do anything. Oiir men hère are poor, and can't help me 
with the case. Of course, I know how you are and feel about the situation, 
but yet your condition îs nothing compared to thèse poor devils in hère that 
hâve nothing. Do something." 

This letter wàs foUowed by a personal visit of Vail to the debtor's 
place of business in St. Louis on the 21st day of December. He gives 
an account in his testimony of that visit. He says : 

"I bought the stoc!^ of goods of Mr. Sayler on the 21st of December. I 
came into St. Louis on the 21st of December. After I had gotten my bveak- 
fast, 1 went doAvn and met Mr. Sayler, and gave hlm the usual morning 
greetlng, and I asked him for money, that my bills were pressing me, and he 
sald, 'Sales are not so good, and I can't glve you anything.' Then I looked 
around and says: 'If your sales are bad, and your collections are bad, and 
you eab't help me ont, I hâve got to bave relief some way ; sell me some 
of the stock hère.' Ile says: 'Ail rlght. No harm in selllng you stock.' So 
I went Into the warehouse and bought this bunch and that buneh of cooperage 
stock, and after we had agreed on the price, then he bad some stock he 
claimed was mine, that had been refused, and I took that in." 

The proof shows that on this occasion Vail made no inquiries touch- 
ing the debts or the assets of the debtor. The whole transaction con- 
sumed but a few moments. He saw the stock, and necessarily knew 
what he proposed to take would deprive his debtor of the great bulk 
of its stock in trade, and would cripple it for continued business. He 
said on his examination that he did not know anything that would 
lead him to believe that his debtor was then insolvent, but he admits 
that he had suspicions. 

The foregoing, with other testimony of like character, présents a 
fair view of the condition of things that surrounded the parties at the 
time the défendant received the transfer in question. This court, 
speaking by Judge Hook, in Pittsburgh Plate Glass Co. v. Edwards, 
78 C. C. A. 191, 148 Fed. 377, said as follows: 

"The bankrupt was hopelessly Insolvent. That he intended a préférence 
Is inferred as a necessary conséquence of his act In giving the mortgage 
[which in that case constituted the challenged transfer] whlle in such flnan- 
cial condition, and an examination of the record Inipresses us with the bellef 
that the appellant's attorney was so well satisfled of the bankrupt's în- 
solvency, and its effect upon the mortgage he was about to talve, that he 
purposely traveled as close to the edge of actual knowledge as he could with- 
out obtaining it. * "■ * He ignored other sources of Information, which 
were at hand, and were so obvions and so mucb more accurate and reliable 
that, in view of the undisputed tacts of the case, Intentional avoidance is 
suggested." 

[2] It is not necessary in this case to find the debtor had reasonable 
cause to believe a préférence was intended. Our inquiry is whether 
there was any évidence from which a jury might reasonably make that 
finding. We think the facts of the case, not only those which we hâve 
referred to, but others of like character, together with the inferences 
reasonably to be drawn from them, were sufficient to take the case to 
the jury. It was an unusual transaction for a creditor to require pay- 
ment of his merchandise debts out of stock in trade of the debtor, and 
especially so to go to the extent of taking nearly ail of it. The record 
also seems to disclose a purpose to avoid securing information touch- 
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ing the financial condition of the debtor. Sources of true information 
concerning it were available to the défendant at the time its président 
took the stock. The books were there. The debtor, who was famiUar 
with his business, was there. But neither the books were asked for, 
nor was any question put to the debtor concerning its assets or liabil- 
ities. The créditer knew, or must hâve known, that by taking prac- 
tically ail his stock in trade he was taking away from his debtor the 
means of prosecuting his business. McElvain v. Hardesty, 94 C. C. 
A. 399, 169 Fed. 31. 

There is a suggestion that part of the stock which the creditor took 
was some that had not been accepted by the debtor, and there fore that 
the title never passed to the latter. It is unnecessary to pass on this 
question now, as the case must be retried, and this issue, amongst 
others, can then be determined. 

The judgment is reversed, and the cause remanded for a new trial. 



CHICAGO & N. W. RT. CO. v. KENCALIi. 

(Circuit Court of Appeals, Eighth Circuit. March 9, 1911.) 

No. 3,472. 

1. CONSTITUTIONAL LaW (§ 246*) CLASS IiEGISLATIONr-RAILEOADS— LIABIUTÏT 

rOB FlKES. 

Rev. Laws Supp. Mlnn. 1909, § 2041, declarlng that every railroad cor- 
poration ownlng or operatlng a railroad wlthlu the state shall be reSpon- 
Bilile In damages to every person or corporation whose property may be 
Injured or destroyed by fire communlcated dlrectly or Indlrectly by loco- 
motive engines in use on thé railroad, and each such railroad corpora- 
tion shall hâve an insurable interest in the property upon its railroad 
route, was not unconstitutional, as arbitrary class législation. 

[Ed. Note. — For other cases, see Constitutlonal Law, Dec. Dlg. § 246.*] 

2. Damages (§ 111*) — Measube— Destruction or Buildings. 

In an action agalnst a railroad company for the destruction of build- 
ings along its route by a Are set out by a locomotive, the measure of 
damages is the value of the buildings detached from the land, and not the 
différence in the value of the land before and after the destruction of the 
buildings. 

[tSÛ. Note. — For other cases, see Damages, Cent. Dlg. §§ 274-278; Dec. 
Dlg. § 111.*] 

3. Raileoads (§ 481*) — Fiées— Destruction of Peopbett— Evidence. 

In an action agalnst a railroad company for destroying plaintifC's build- 
ings, évidence of defendant's station agent, not shown to hâve had Per- 
sonal know^ledge of any Ares having been set, that he settled losses 
claimed to bave resulted from Ares set by defendant's engines at other 
places about the same time of year as the fire claimed by plalntlff to hâve 
destroyed his buildings, vyas incompétent. 

[Ed. Note. — For other cases, see Railrpads, Dec. Dlg. S 481.*] 

4. Evidence (§ 471*) — Opinion Evidence— Conclusions. 

In an action for loss by fire alleged to bave been set out by défendant 
railroad company, questions asked of defendant's station agent with réf- 
érence to losses alleged to hâve been paid by him for other Ares, so 
f ramed as to call for the witness' conclusion as to whether the clalms 
were based on Ares which were set by defendant's engines, were improper. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 471.*] 

*For other cases see same toplç & i hvubsr in Dec. & Am. Digs. 1907 to daté, & Rep'r Indexes 



140 '^ 186 FEDERAL REPORTER [ 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

A.ction by Joseph B. Kendall against the Chicago & Northwestern 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Rêver sed, and new trial granted. i 

W. D. Abbott (L. L. Brown and S. H. Sômsen, on the brief), for 
plaintiff in error. , 

Charles C. Willson, for défendant in error. 

Before HOOK, Circuit Judge, and RINER and WM. H. MUN- 
GER, District Judges. ^ 

WM. H. MUNGER, District Judge. Plaintiff (défendant in er- 
ror) was the owner of a brickmaicing plant at Byron, Minn., located 
adjacent to defendant's right of way; said brick plant consisting of 
buildings, drying sheds, coal and engine house, etc. On the night of 
September 18, 1909, the same were destroyed by fire claimed to hâve 
been communicated by sparks from an engine operated by défendant 
(a corporation and plaintiff in error) over its line of railroad, and 
plaintiff brought this action against the défendant to recover his dam- 
ages caused by such fire. 

No claim of négligence on the part of the défendant was alleged 
in the pétition ; plaintiff basing his right to recover upon section 2041 
of the Revised Statutes of Minnesota, as amended in 1909, which 
reads as foUows: 

"Each railroad corporation ownlng or operatlng a railroad in thls state 
shall be responsible in damages to every person and corporation wtiose prop- 
erty may be Injured or destroyed by fire communicated directly or indlrectly 
by the locomotive englnes in use upon the railroad owned or operated by 
such railroad corporation, and each such railroad corporation shall hâve an 
Insurable Interest in the property upon the route of the railroad owned or 
operated by It and may procure Insurance thereon in its own behalf for its 
protection against such damages." 

Upon the trial a verdict and judgment was given in favor of plain- 
tiff, to reverse which défendant brings the case to this court. 

[1] It is urged that this statute is unconstitutional, "because it is 
arbitrary class législation and without any reasonable basis ; that 
it applies only to corporations engaged in the opération of a raiiway, 
and does not include individuals, copartnerships, receivers, or trus- 
tées, that might be doing identically the same thing with identically 
the same instrumentalities under identically the same conditions." A 
similar statute of Missouri was before the Suprême Court in the 
case of St. Eouis & San Francisco Raiiway Co. v. Mathews, 165 U. 
S. 1, 17 Sup. Ct. 243, 41 L. Ed. 611, where the same objections were 
urged. That court, after reviewing many English and American au- 
thorities, held the statute constitutional, and quoted with approval 
the foUowing language from the opinion in Grissell v. Housatonic R. 
R., 54 Conn. 461, 462, 9 Atl. 140, 1 Am. St. Rep. 138: 

"There is no force in the suggestion that the statute under considération 
unjustly sélects only railroad corporations to bear the burden of an extraor- 
dliiary risk. ît is conflned to them, because they alone bave the privilège 
of taking a narrow strip of land from each owner, without his consent, along 
the route sèlected for the track, and of traversing the same at ail hours of 
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the day and nlght, and at ail seasons, whether wet or dry, w-ith locomotive 
engines that scatter flre along the margin of the land taken, thereby sub- 
jecting ail combustible property to extraordinary hazard of loss, and that, 
too, for the sole profit of the corporation." 

In view of the décision of the Suprême Court in the foregoing case, 
it must be held that the statute in question is constitutional. 

At the close of ail of the évidence défendant requested the court 
to direct a verdict in its favor, which request was ref used. As a new 
trial, for reasons hereafter mentioned, must be had, and the évidence 
at that time may be somewhat modified, we do not think it profitable 
to now analyze the évidence found in the record, but content ourselves 
by saying that, from a full considération thereof, we think there was 
suiîficient to submit the question to the jury to say whether the fire 
was caused by sparks from an engine of défendant. 

[2] It is insisted that the court erred in permitting plaintiflf to show 
the value of the buildings in their then condition; défendant insist- 
ing that the measure of damages was the différence in value of the 
real estate before and after the destruction of the buildings by the 
fire. In Thompson on Négligence, vol. 2, p. 1262, it is stated: 

"For the purposes of actions for injuries through négligence, many thlngs, 
which are attached to the realty and a part of it, such as fruit trees, houses, 
timber, etc., are considered as separate and distinct from it, because they 
hâve a value which is distinct from the value of the land. Therefore, where 
buildings, trees, crops, etc., are destroyed or injured, the proper measure of 
damages is not the différence in the value of the land before and after the 
Injury, but of the buildings, trees, etc., themselves ; and where buildings aro 
destroyed by flre the proper measure of damages is the value of the build- 
ings when destroyed, and not the eost of replacing them, though this may 
be shown in évidence. In order to enable the jury to arrive at a just esti- 
mate of the value." 

We are not called upon to affirm the correctness of ail stated in 
the above excerpt. It is quite probable that fruit, ornamental, and 
shade trees, hâve no real value detached from the realty, and that 
for the destruction of such property the measure of damages would 
be the différence in value of the realty. What we do décide, and ail 
that we décide, is that buildings hâve a value detached from the realty, 
and that such value is a proper measure of damages. Matthews v. 
Mo. Pac. Ry. Co., 142 Mo. 645-664, 44 S. W. 802 ; White v. C, M. 
& St. P. Ry. Co., 1 S. D. 326, 47 N. W. 146, 9 L. R. A. 824; Green- 
field V. C. & N. W. Ry. Co., 83 lowa, 276, 49 N. W. 95. 

[3] During the trial of the case plaintiff called as a witness the sta- 
tion agent of the défendant located at Rochester, Minnesota, when the 
following questions and answers were given, each over the objection 
of the défendant: 

"Q. Did you hâve the business of paying ofC persons vvho had lost by fire.-s 
from engines set on the right of way? A. I bave doue some of that; yes, sir. 
Q. Were the Ares which consumed the property of adjacent owners, last Sep- 
tember, which were assumed and paid for by the railroad company, which 
were caused by sparks from their engines runuing upon the road? A. I 
remember settling at least two claims during the fall of last year, but I 
don't remember the month in which thèse Ares took place. Q. Who were 
thèse people? A. One was a nian by the name of Schoonfelt. Q. Were there 
not two différent Ares and two différent occasions on which you paid hlm? 
A. ïes; my recollection is that Schoonfelt's claim covered two losses some- 
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where near the same dates. That Is my recoUeetion. Q. What other? A. I 
don't remember the otàer man's nanae. It was some man living between 
Chester and Rochester, on tbe south slde of the road. I don't remember the 
man's name." 

This testimony was clearly incompétent. Conceding that it was 
compétent for plaintiff to show that engines of the défendant com- 
pany had set fires at other places at about the same time of year, as 
tending to show that the fire in question was set by defendant's en- 
gine, it clearly was incompétent to show that défendant had settled 
claims for fires claimed to hâve been set by defendant's engines. It 
was not shown that the witness had personal knowledge of any fires 
having been set ; that he simply settled losses claimed to hâve resulted 
from fires set by defendant's engines. Clearly défendant had a right 
to settle a claim of damages alleged to hâve been caused by fire, with- 
out adrriitting that it was responsible for such fire. 

[4] The questions were framed in a manner to call for the conclu- 
sion of the witness as to whether such claims were based upon fires 
which were set by defendant's engines. The conclusion of the witness 
in that respect was whoUy incompétent. Evidence of other fires could 
only be established by facts showing that the fires originated from 
sparks from an engineof the défendant. 

Because of the error committed by the court in admitting this évi- 
dence, the case is reversed, and a new trial granted. 



HERMANEK y. CHICAGO & N. W. RY. 00. 
(Circuit Court of Appeals, Eighth Circuit. March 29, 1911.) 

Ko. 3,388. 

1. Masteb and Servant (§ 190*) — ^Injxjries to Servant— Suitable Tools— 

DUTY to FuRNISH— DELEGATION. 

The duty to furnlsh a servant suitable tools being a positive duty of the 
master, the délégation of such duty to another servant renders the latter 
in the performance thereof a vice principal and not a fellow servant of 
an employé in.1ured by a failure to properly perform the same. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 449- 
474; Dec. Dig. § 190.*] 

2. Master and Servant (§ 221*) — Injuries to Servant — Defective Tools — 

Promise to Repair— ASsumed Risk. 

An employé does not assume the risk by continuing to work a reason- 
able lengtb of time with woru and defective tools, after having notifled 
the employer or foreman standing in the employer'» place of the woru and 
defective condition of the tools, and obtalning a promise that new or re- 
paired ones would be obtained and furuished, and tins whether the de- 
fective tools were simple or coniplex. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 638- 
647; Dec. Dig. § 221.* 

Assumption of risk incident to emplovment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Master and Servant (§ 285*) — Injuries to Servant— Defective Tools- 

Question FOR Jury. 

Whère plaintiff, a trackman, was injured by being struck by the head 
of a spike he was endeavorlng to pull with a clawbar. and the évidence 

•For other cases eee -Bame topio & § mumbek In Dec. & Am. Diga, 1907 to date, & Rep'r Indexée 
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was oonflicting on the question whether the clawbar, by reason of the 
edges of the clawg belng worn and duUed, would not take hold of the 
splke as far below the head as a sharp bar would, thereby rendering It 
unsafe for use, whether the head of the spike broke because of the use of 
a dull and worn clawbar, and whether such condition was the proximate 
cause of the injury, held for the jury. 
[Ed. Note. — For other cases, see Master and Sentant, Dec. Dig. § 285.*] 

4. Master and Servant (§ 289*)— Injuries to Servant— Contributort Nég- 
ligence—Question FOR Jury. 

Where a r.iilroad trackman was struck and injured by the head of a 
spike while he was endeavorins to withdraw it with a dull clawbar, 
whether plaintifC was négligent in standing with his face downward di- 
rectly over the spike was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089- 
1132; Dec. Dig. | 289.*] 

Adams, Circuit Judge, dissenting. 

In Error to tlie Circuit Court of thie United States for tlie North- 
ern District of lowa. 

Action by Jolin Hermanek against tlie Chicago & Northwestern 
Railway Company. Judgment for défendant, and plaintifï brings 
error. Reversed. 

F. F. Dawley (C. W. Bingham and C. E. Wheeler, on the brief), 
for plaintifï in error. 

James C. Davis (J. M. Grimm, J. H. Trewin, and A. A. McLaugh- 
Hn, on the brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and WM. H. MUN- 
GER, District Judge. 

WM. H. MUNGER, District Judge. This action was brought to 
recover for a personal injury sustained by plaintiff while in the em- 
ploy of the défendant as a section hand at worlc upon defendant's 
line of road. The injury occurred while plaintiff and a coemployé 
were in the act of pulling a spike out of a tie by the use of a clawbar 
and spike maul ; plaintifï holding the clawbar, and his coemployé using 
the maul to drive the clawbar under the head of the spike. While 
thus working, the head of the spike broke off and struck the plain- 
tiff in the eye, causing the injury complained of. 

The négligence charged against défendant is that it failed to fur- 
nish the plaintiff a proper and safe clawbar with which to draw 
spikes ; the clawbar in question having become worn in such a man- 
ner that the head of the spike was more likely to be broken off than 
with a perfect bar, with sharp edges, which would catch against the 
body of the spike. At the close of the évidence the trial judge di- 
rected a verdict for the défendant, and the case is brought hère for 
review. 

Four questions hâve been presented and argued: (1) Did the plain- 
tiff assume the risk of an injury of the character in question? (2) 
The accident resulting from the ordinary use of a simple hand tool, 
and there being no hidden dangers, and no complications connected 
with the use of the same, was there actionable négligence on the part 

«For other cases see same topic & % numbeb iu Dec. & Am. Diga. 1907 to date, & Bep'i Indexes 
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of the défendant? (3) Was the plaintiff guilty of contributory nég- 
ligence, in that, with full knowledge of the dangers incident to driv- 
ing a clawbar under the head of a spike with a spike maul, he stood 
directly over the spike, in a position where in jury would naturally 
resuit if the head of the spike flew off? (4) Was the négligence, if 
any, of John Barry, the foreman, the négligence of a coemployé, for 
which the défendant would not be liable? 

[1] The évidence discloses that the railroad company kept a stock 
of tools, including clawbars, on hand at its shops in Clinton; also re- 
paired and sharpened bars that were sent there ; that it was the prac- 
tice and duty of Barry, defendant's section foreman, when the tools 
became worn and needed repairing, to send them to Clinton for re- 
pair, and either other like tools, properly repaired, were sent the fore- 
man, or the defective and worn ones sent in were repaired and returned 
to him ; that it would take two or three days to send the tools f rom the 
section upon which plaintiiï was working to Clinton to hâve them re- 
paired and returned. Such being the case, Barry, the section fore- 
man, was not a coemployé in respect to this particular matter. The 
duty to furnish the plaintifï with proper and suitable tools was a posi- 
tive duty of the défendant. Barry, the section foreman, was the em- 
ployé to whom the défendant had intrusted the duty of seeing when 
the tools upon his section required repairing, and the duty of hav- 
ing them, when worn and needing repair, sent to defendant's shops 
for that purpose; and, as the duty of furnishing suitable and safe 
tools was a positive duty imposed upon défendant, it having delegated 
that duty to Barry, he was not, in that respect, a coemployé of de- 
fendant. Hough v. Railway Co., 100 U. S. 213-219, 25 L. Ed. 612; 
Northern Pac. R. R. Co. v. Peterson, 162 U. S. 346-353, 16 Sup. Ct. 
843, 40 L. Ed. 994; Homestake Mining Co. v. Fullerton, 16 C. C. A. 
545, 69 Fed. 923. 

[2] The évidence discloses that the plaintiff, on one or two occa- 
sions before the injury in question, complained to Barry, the foreman, 
of the worn and defective condition of the bars in question, and that 
they were dangerous to use; Barry stating in response thereto that 
he would fix them or send them to Clinton to be fixed. Whether the 
évidence in this regard shows a spécifie promise upon the part of 
Barry to procure new or repaired bars, that plaintiff so understood 
Barry's promise, and relied upon the same, is not altogether clear; 
but the évidence in this respect is of such a character that it should 
bave been submitted to the jury to say whether or not Barry's state- 
ments to plaintiff were intended by Barry, and understood by plain- 
tiff, to be a promise that new or repaired tools. would be furnished, 
and whether plaintiff continued to work with the tools, relying upon 
such promise. The law is that an employé does not assume the risk 
by continuing to work a reasonable length of time with worn and de- 
fective tools, after having notified the employer, or the foreman,, 
standing in the place of the employer, of the worn and defective con- 
dition of the tools, and obtained from the employer, or foreman, stand- 
ing in his place, a promise that new ones or repaired ones would be 
obtained and furnished. Hough v. Railway Co., supra; Homestake 
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Mining Co. v. FuUerton, supra; Cudahy Paclcing Co. v. Skoumal, 60 
C. C. A. 306, 125 Fed. 470. 

[3] Upon the question as to whether the clawbar, by reason of the 
edges of the claws being worn and dulled, would not > ake hold of the 
spike as far below the head as a sharp one would, thereby rendering 
it unsafe for use, the évidence was conflicting, so that it was for the 
jury to say whether the head of the spike broke ofE because of the use 
of the dull and worn clawbar, and whether such condition was the 
proximate cause of the in jury. No sound reason exists for a différ- 
ent rule being applied to a simple tool than to a complex one, when 
the defective and dangerous character bas been called to the master's 
attention by the servant, and a promise made by the master that the 
defect would be remedied or a new tool furnished. Louisville Hôtel 
Co. V. Kaltenbrun, 80 S. W. 1163, 26 Ky. Law Rep. 208. To the same 
efïect may be said to be Cudahy Packing Co. v. Skoumal, supra. 

[4] Whether plaintifï was guilty of such contributory négligence 
as to defeat a recovery by standing with bis face downward directly 
over the spike which was being drawn was clearly a question of fact 
to be submitted to the jury. 

The judgment is reversed, and a new trial granted. 

ADAM S, Circuit Judge, dissents. 



CAROLINA POETLAND CEMENT CO. v. ANDERSON. 
(Circuit Court of Appeals, Fifth Circuit. March 14, 1911.) 
No. 2,090. 

1. ShIPPING (§ 132*) — LlABILITY FOE DAMAGES TO CARGO TjNSEAWORTiriNESS 

■ — Habter Aot. 

Proof that a vessel within a few hours after leaving port, and before 
encountering any rteril of tbe sea, sprung a leali from defective butts 
in her bottom, and that, in addition, her steam pump was not in good 
working order, and brolce down when put in use, raises a presumption 
that she was unseaworthy at the beginning of the voyage, which is not 
rebutted by évidence merely of previous diligence, and, in the absence 
of a stipulation therefor in the bill of lading, the owner is not exempted 
by Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stat. 445 (U. S. Comp. St. 
1901, p. 2946), from liability for damage to cargo caused by such leakage. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 132.*] 

2. Shipping (§ 148*) — Freight — Effect of Loss or Damage to Cargo. 

Where a cargo owner is allowed as damages against the vessel for 
loss of cargo its fuU value at the port of delivery, he is not entitled to a 
réduction in freight on aceount of the loss. 

[Ea. Note. — For other cases, see Shipping, Dec. Dig. § 148.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Suit in admiralty by the Carolina Portland Cément Company 
against the schooner William H. Sumner, Charles Anderson, mas- 
ter, claimant. Decree for claimant, and libelant appeals. Reversed. 

»For other cases see eame toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
186 F.— 10 
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J. P. K. Bryan, for appellant. 

Anton P. Wright and W. C. Hartridge, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

PARDEE, Circuit Judge. This is a libel by the Carolina Portland 
Cernent Company against the American schooner William H. Sumner 
for damages to a cargo of Portland cément, wherein the cernent was 
alleged to be damaged by sea water on a voyage from New York to 
Savannah in July, 1906, in the sum of $2,500. 

The bill of lading was as follows: 

"Shipped In good order and condition by Alpha Portland Cernent Company 
on board tlie schooner called the William H. Sumner, whereof Charles An- 
dersen is master, now lying at the port of New York and bound for Savannah, 
Ga., to say, nine hundred (900) barrels of Alpha Portland cernent, 400 pounds 
each ; flfteen thousand two hundred bags (15,200) of Alpha Portland cernent, 
95 pounds each ; vessel not aceountable for condition of bags. Weigbt and 
contents unknown to master, being marked and nvimbered as in the margin 
and are to be delivered in the like order and condition at the port of Sav- 
annah, Ga. (the dangers of the seas only excepted), unto Carolina Portland 
Cément Co. or to their assigns he or they paying freight for the said cernent, 
one dollar and ten cents ($1.10) per ton of 2,000 pounds, without primage 
and average accustomed. 

"In witness whereof the master or puraer of the said vessel hath afflrmed 
to three bills of lading of this ténor and date one of which being accom- 
plished the other to stand void. 

"Dated in New York the 5th day of July, 1906. 

"Chas. Andersen." 

The answer of the respondent, claimant of the schooner William 
H. Sumner, sets up the défense of "dangers of the sea," which caused 
the vessel to spring a leak in her butts in her bottom, which enabled 
the sea water to gain access to the hold thereof. 

The claimant also brings a cross-libel against the Carolina Port- 
land Cément Company for the freight on said cargo in the sum of 
$992.20, being the freight on the total amount of the cargo; and also 
for the sum of $98.78 gênerai average claimed against the company, 
shipper and owner of the cargo. The answer of the Carolina Port- 
land Cément Company to the cross-libel dénies the allégation of de- 
livery of the cernent, except in a greatly damaged condition by sea 
water, and charges that the damage was caused by the unseaworthi- 
ness of the said vessel. The District Court on hearing the case dis- 
missed the libel for damages to the cargo and sustained the cross- 
libel, and decreed against the Carolina Portland Cernent Company for 
the freight, in the sum of $992.20, being the freight on the total 
amount of the cargo ; and also for the sum of $98.78, gênerai aver- 
age claimed against the company, shipper and owner of the cargo. 
In a former décision we. held that the schooner William H. Sumner 
was not seaworthy at the beginning of the voyage, but, as the owners 
had used due diligence to make her seaworthy, they were in this suit 
entitled to the benefit of the Harter act (Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. S. Comp. St. 1901, p. 2946]); and thereafter on applica- 
tion we reconsidered our former décision and granted a rehearing. 
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On this rehearing and full argument, we hâve again considered the 
évidence and the law applicable thereto. 

[1] We now hold that the William H. Sumner was not seaworthy 
at the inception of the voyage under the test of seaworthiness as giv- 
en in The Silvia, 171 U. S. 462^64, 19 Sup. Ct. 7, 43 L. Ed. 241, be- 
cause the proof is that within a few hours after leaving port, and be- 
fore encountering any péril of the sea, she sprung a leak from defec- 
tive butts in the bottom of the vessel ; and that, in addition, her steam 
pump was not in good order and broke down when put in use, and 
from thèse circumstances the presumption of unseaworthiness arises. 
Pars. Mar. Law, 138; 2 Arnold on Ins. (Perkins' Ed.) 689; The 
Planter, 2 Woods, 490-491, Fed. Cas. No. 11,207a; Work v. Leathers, 
97 U. S. 380, 24 h. Ed. 1012; Pac. Coast S. S. Co. v. Bancroft- 
Whitney Co., 94 F. 180-196, 36 C. C. A. 135, and cases there cited. 
And see The Southwark, 191 U._ S. 1, 24 Sup. Ct. 1, 48 L. Ed. 65. 
This presumption of unseaworthiness is not rebutted by évidence of 
previous diligence, nor by the proof as to subséquent storms and pér- 
ils of the sea; and, as the bill of lading contained no exception as to 
seaworthiness, the owners are not entitled to the benefit of the Har- 
ter act. See The Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 
E. Ed. 1181. It foUows that the decree of the District Court should 
be reversed and a decree rendered for the appellant. 

In order to save a référence to ascertain the damages and amount of 
recovery, we hâve taken the trouble to go over the évidence. From 
our examination we conchide the appellant's damages to be as f ollows : 

310 barrels of cément turned, to stoiie @ $1.90 $ 5S9 00 

600 wooden barrels @ .35 211 40 

358 sacks of cément @ .47% 170 15 

2,550 cloth sacks @ .10 2,-)5 00 

Labor pay roUs 356 85 

B'our and one-lialf (4i/^) weeks' wages to Chisolni 39 00 

Maklng a total of $1,621 40 

From this amount should be deducted for contract frelght 992 30 

Balance $ 629 10 

for which appellant should bave a decree. 

We reject the claim for Chisolm's personal account $102.03, and 
Ford' s expense account $15.65, as we find no sufficiently itemized 
proof in the record. 

[2] We reject appellant's claim for déduction of freight on 77 tons 
of cément turned to stone based on Ridyard v. Phillips, 4 Blatchf , 444, 
Fed. Cas. No. 11,820, Duthie v. Hilton, L. R. (C. P.) vol. 4 (1868-9) 
138, Asfar & Co. v. Blumdell, vol. 1, L. R. (Q. B. Div. 1896) 123- 
127, because we allow appellant full value thereof based on priées at 
port of delivery. 

And we reject claimant's demand for contribution for expenses in 
Philadelphia in refitting. 

The decree of the District Court is reversed and the cause is re- 
manded, with instructions to enter a decree in favor of the Carolina 
Portland Cément Company against the niaster of the schooner Wil- 
liam H. Sumner and his sureties for the, sum of $629.10, with légal 
interest from judicial demand and for ail costs. 



148 186 FEDERAL EEPOETEB 

iETNA LIFE INS. CO. et al. v. LEONARD et al, 

(Circuit Court of Appeals, Flfth Circuit. Aprll 4, 1911.) 

No. 2,096. 

EeCEIVEES (§ 154*) EXPENSE3— Appoetionment. 

Mortgagees of part of an Insolvent corporatlon'a property are not 
chargeable wlth part of the expenses of a receivership, whlch they did 
not seek, and whlch appears to hâve been conducted In the Interest of 
unseeured creditors. 

[Ed. Note.— For other cases, see Recelvers, Cent Dlg. §§ 279-282; Dec. 
Dlg. § 154.*] 

Appeal f rom the Circuit Court of the United States for the Western 
District of Louisiana. 

Receivership proceedings against the Ozone Lumber Company and 
others. From an order apportioning expenses and taxes, the .S^tna 
Life Insurance Company and others appeal, adversely to A. H. Léon- 
ard, receiver, and others. Afifîrmed. 

W. P. Hall and E. W. Sutherlin (G. W. Jack and W. A. Mabry, on 
the brief), for appellants. 

J. D. Wilkinson and Léon R. Smith (N. C. Blanchard, on the brief), 
for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. From the record before us, containing parts of 
the proceedings below, it âppears that A. H. Léonard, by a consent or- 
der, was appointed receiver of four corporations — the Ozone Lumber 
Company, Limited, and three others. The property of the corpora- 
tions has been sold and the proceeds distributed, and no objections are 
urged to anything that has been donc except on one point. The re- 
ceiver was allowed $25,000, the attorney for the receiver $15,000, and 
the spécial master $2,000, and various other expenses of the receiver- 
ship were allowed and paid. The property sold for a large sum, about 
$400,000. Excluding several spécial properties that were sold sep- 
arately, so as to préserve the particular liens on the same, the prop- 
erty of the Ozone Lumber Company, Limited, sold for $375,000. This 
amount being divided in proportion to the appraisement, the timber 
or mortgaged property realized $290,000; the other fund, or unmort- 
gaged property, $85,000. 

The lien or mortgages of the Ozone Lumber Company, Limited, ap- 
plied only upon the timber. The other property was unincumbered 
save for some spécial liens. Out of the fund derived from the tim- 
ber, William Edenborn, who held the vendor's lien on the timber, was 
paid $189,050 in full of his privileged claim. The claims of the other 
interveners, arising out of the mortgage indebtedness alone amounted 
to $131,450, and, as the proceeds of the sale of the mortgaged prop- 
erty (the timber) was not sufficient to pay their second mortgage, they 
were paid only $96,509, becoming ordinary creditors for the balance, 
$34,94L 

*For other cases see same toplc & } nvmbsb lu Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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No objections are made to thèse allowances, nor to any item of ex- 
pansés, but the sole question relates to an apportionment of the ex- 
penses and taxes. The objection can be best shown by the following, 
which is the only assignment of error: 

"The court erred in refusing to charge the mortgaged property of the 
Ozone plant with its proportion of the taxes and of the costs of the receiy- 
ership, including the fées of the receiver and of the attorneys, which were 
based largely upon the amount of the sale of this mortgaged property, which 
should hâve been made to bear its part of the costs of selling the property 
and realizlng the fund for the mortgage ereditors." 

The appellants' contention is that the expenses of the receivership 
should be so apportioned between the mortgaged property and the 
unincumbered property as to charge 77 per cent, of such expenses to 
the mortgaged property, taking from the mortgagees about $40,000 
that has already been paid to them on the mortgage debt. 

There is nothing in the record to show that it would be équitable 
or just to permit the large expenses of the receivership, or any part 
of it, to be used to lessen the security of the mortgagees. The mort- 
gagees did not ask for the appointment of a receiver, nor does the 
record show that it was to their interest to hâve a receiver ap- 
pointed. There is nothing to show that they were put on notice that 
a receivership suit costing nearly $50,000 was being conducted at their 
expense. On the contrary, the bill asking for a receiver is in the na- 
ture of a "ereditors' bill," and on its face shows that it was brought 
in the interest and for the benefit of inferior lien and gênerai ered- 
itors. It appears that the entire proceeds of the mortgaged property 
were insufficient to pay the mortgage debts. We think the court ruled 
correctly in refusing to take any part of such proceeds to pay such 
expenses. A différent rule would probably prevail where the mort- 
gagees had the receiver appointed, or where the appointment was nec- 
essary to protect their interests. 

We are assured by statements at the bar that the taxes and the costs 
of the receivership hâve been fully paid by the receiver pursuant to 
the decrees of the court, which are not copied in the record, being 
omitted from the transcript; the "same being made in accordance 
with prajcipe for appeal." Thèse omitted decrees, we présume, di- 
rected the payment of taxes, costs, and expenses out of the gênerai 
fund in the hands of the receiver, and applied the entire proceeds of 
the sale of the mortgaged property to the payment of the first mort- 
gage and the part payment of the second mortgage. 

We find nothing in the record before us that would make it proper 
for this court to sustain the assignment of error. ,. 

Affirmed. 
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REDFERN, Immigration Com'r, et al. v. HAL.PERT. f 
(Circuit Court of Appeals, Flfti Oircuit. March 14, 1911.) 
No. 2,069. 

1. AUENS (§ 54*) — Pkoceedings to Depokt— Décision or Secretaby of Com- 

merce AND LABOB — CoNCLUSIVENESS. 

Tlie décision of tlie Secretary of Commerce and Labor In proceedings to 
detx)rt an alien, under Immigration Act Feb. 20, 1907, c. 1134, §§ 20, 21, 
34 Stat. 904, 905 (U. S. Comp. St. Supp. 1909, p. 459), is not final; but the 
court, on habeas corpus, may inquire into the whole case. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dig. § 
54.*] 

2. AniENS (§ 40*) IMMIGEATION StATUTES— CoNSTEUCTION. 

The immigration statutes should be strictly construed. 
[Ed. Note. — For otber cases, see Allens, Cent. Dig. § 100 ; Dec. Dlg. 
.S^0-*1 J ; ,, 

3. Aliens (§ 54*) — DEPORTATION— Time for Déportation. 

Tlie tbree-year period within wliich an alien may be deported, under 
Immigration Act Feb. 20, 1907, c. 1134, g§ 20, 21, 34 Stat. 904, 905 (U. S. 
Comp. St: Supp. 1909, p. 459), begins to run from the date of his first en- 
trance Into the country ; and a temporary absence, wlth the intention to 
return, cannot interfère ■o'ith his status as a résident, nor give tlie Immi- 
gration authorltles the right to déport hlm. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 54.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Habeas corpus by Lena Halpert against Samuel Redf ern, Immigra- 
tion Commissioner, and others. From a judgment granting relief to 
the petitioner, défendants appeal. Affirmed. 

Charlton R. Beattie, U. S. Atty., for appellants. 
H. L. Landfried, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In this case, which is an appeal from the decree 
in a habeas corpus case, we find the f ollowing to be the f acts, as shown 
by the transcript: That the relater, Eena Halpert, a feme sole, aged 
23 years, came to this country from Russia with her father when she 
was 13 years old, and landed in New York City, and took up résidence 
therein; that her father continued to réside in the United States for 
several years, when he returned to Russia for his family, and lately 
has returned to and now résides in New York; that Lena Halpert 
continued to réside in New York City until 1909, when she came to 
the city of New Orléans, whence she proceeded on her way to Pan- 
ama, for the purpose only of making a trip to that country, and always 
with the intention of returning to her domicile in New York City, and 
she actually did return to New Orléans, on her way to New York, 
and landed in New Orléans January 10, 1910, and was duly admitted 
by the immigration officer; that on January 21, 1910, she was arrested 
as an alien lately landed in this country, and subject to déportation 
as a prostitute entering the country for the purpose of prostitution and 

'For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearlng denled AprU 11, 1911. 



RIPINSKT V. HINCHMAN 151 

other immoral purposes, under Immigration Act Feb. 20, 1907, c. 1134, 
§ 2, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 448). Under this 
State of facts, the judge a quo held as follows : 

"I hâve no doubt that the relator Is a prostitute and that she was such 
when she arrlved at New Orléans from Panama. I am equally certain that 
she was not a prostitute when she came to New Yorlî from Russla. There 
is no doubt the Secretary of Commerce and Labor would hâve the right 
to order her deported at any time within three years after her arrivai, if 
she had been brought hère for immoral purposes, or was found within the 
same period in a house of prostitution. Therefore the only question to be 
determlned in this case is: When does the three years begin to run? Both 
relator and respondent hâve cited a number of cases, but none, however, of 
eontrolllng authorlty. [1] I flnd nothing in the law (Act Feb. 20, 1907, c. 
1134, U 20, 21, 34 Stat. 904 (U. S. Comp. St. Supp. 1909, p. 459) making the 
décision of the Secretary of Commerce and Labor final, and I am satlsfled I 
hâve the right to inquire into the whole case. [2] The immigration statutes 
are very drastic, deal arbitrarlly with human liberty, and I conslder they 
should be strictly construed. 

"It is contended by respondent that in the instant case the relator, having 
come to the United States as a minor, could not be consldered as having 
come hère with the Intention of acquirlng a domicile, and therefore has 
no status as a résident. I cannot agrée with this view of the case. It 
seems to me that no greater hardship could be oecasloned than by deportlng 
an allen, who had come to this country at a tender âge and llved hère until 
after majorlty. Déportation in such case is tantamount to exile. [3] In my 
opinion the law must be held to mean that the three-year period within 
which an allen may be deported beglns to run from the date of his first 
entrance into the country, and a temporarj- absence, with the Intention to 
return, cannot interfère with his status as a résident, nor give the immigra- 
tion authorities the right to déport him." 

As a majority of the judges of this court agrée with the judge a 
quo in his application of the law to the facts, the decree of the Cir- 
cuit Court is therefore afïirmed. 



RIPINSKY V. HINCHMAN et al. 

(Circuit Court of Appeals, Nlnth Circuit. March 9, 1911.) 

No. 1,782. 

Appeal and Eerob (§ 852*)— Questions Phesented for Review — Pleadings. 

Where the complaint in a suit to détermine an adverse clalm to an 
application for a patent to land In Alaska for trade purposes, under Act 
May 14, 1898, c. 290, § 10, 30 Stat. 413 (U. S. Comp. St. 1901, p. 1469), was 
several tlmes amended, and so changea as to couvert the cause into a 
simple suit in equity to remove a cloud from title, and such amended 
complaint was the only one appearlng In the record on appeal, the ap- 
pellate court can only conslder the cause of action as therein stated. 

[Ed. Note. — E'or other cases, see Appeal and Error, Dec. Dlg. § 852.*] 

On rehearing. Reversed and remanded. 
For former opinion, see 181 Fed. 786. 

J. H. Cobb and R. W. Jennings, for appellant. 

L. P. Shackleford, Alfred Sutro, and H. D. Pillsbury, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

•For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 
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WOI/VERTON, District Judge. Since the décision was rendered 
in this cause, counsel for appellees hâve filed a pétition for rehearing, 
based principally upon the ground that the court f ailed to take into 
account the Alaska statutes applicable to procédure in the détermina- 
tion of adverse claims to the purchase of public lands occupied for 
trade purposes within the territory. Counsel frankly state that they 
failed to call the court's attention to the statutes, and no note was 
made of them in the opinion. The complaint, which is found in the 
record, is set out, in efïect, in the opinion rendered, and appears to 
be the ordinary suit in equity for the détermination of an adverse 
claim to real property — nothing more. It is now claimed by counsel 
that the suit was in reality instituted, under the Alaska statutes, for 
the détermination of an adverse claim to application for purchase of 
land occupied for trade purposes, and for patent thereto, and in proof 
of that fact they hâve appended.a copy of the original complaint filed 
in the cause. It is not shown when the complaint was filed, but it 
appears to hâve been verified on July 2, 1906. 

The statutes referred to provide, in substance, that a citizen of the 
United States is entitled to purchase 80 acres of land, occupied lor 
the purposes of trade, and that he is required to make proof thereof 
in support of bis application to purchase, which shall be filed with 
the surveyor gênerai, who shall thereafter file certified copies of such 
proof in the United States land office in the land district in which 
the claim is situated. The applicant is thereupon further required to 
publish notice of such claim, and post a copy thereof upon the land, 
for at least 60 days. If any person has an adverse interest or claim 
to the tract of land involved, he must file in the land office an adverse 
claim, setting forth the nature and extent of his demand, within such 
60 days' publication of notice or 30 days thereafter ; and within 60 
days after such filing of adverse claim, he is required to institute 
an action in the proper district court of Alaska to quiet the title to 
such claim. Section 10 of an act for extending the homestead laws 
to the District of Alaska, adopted May 14, 1898 (30 Stat. 409, 413 
[U. S. Comp. St. 1901, p. 1469]). The procédure provided for in 
this section has since been made applicable to the acquirement of home- 
steads in Alaska. Act March 3, 1903, 32 Stat. 1028 (U. S. Comp. St. 
Supp. 1909, p. 549). 

It appears from the original complaint that the complainants at- 
tempted to pursue the requirements of thèse statutes, and that it was 
the endeavor to settle an adverse claim to the claim of the défendant 
Ripinsky in pursuance thereof. Among other things, it is shown that 
Ripinsky filed his application for patent on the 2d day of March, 
1906, and thereafter published notice ; and on June 3, 1906, and with- 
in 30 days after the period of publication of said notice, the plaintiffs 
'filed in the land office their notice of adverse claim, a copy of which 
is annexed to the complaint. If that complaint was filed immediately 
after the date of its vérification, the action would hâve been com- 
menced within the requisite 60 days; so that for ail the purposes of 
prosecuting an action for the quieting of the title as adverse claimants, 
under the statutes (section 10), the complaint appears to be sufficient. 
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However, thîs complaint was thrice amended, and it is perfectly man- 
ifest that counsel completely changed their theory as it respects the 
cause of suit, because it is apparent from the third amended complaint 
that the proceeding was resolved into a simple équitable suit for the 
détermination of an adverse claim to title, having no relation what- 
ever, by référence or otherwise, to the statutes. Thus, in the déter- 
mination of the cause, this court considered the complaint as found 
in the record, and could render no différent decree from that which 
was resolved upon. 

Nor can it now, without a reformation of the pleadings, do more 
than to modify it, so that the cause may be remanded to the court 
below for such other proceedings as to that court may seem proper; 
and such will be the order of the court. 



BEÎSTBROOK v. UNITED STATES, t 
(Circuit Court of Appeals, Eightli Circuit. March 8, 1911.) 
No. 3,397. 

INTERNAL REVENUE (| 40*) — ReTAIL LiQUOB DEALEBS— PlACE FOE SaLE. ~~ 

One who bas pald a spécial tax entltling liim to retail liquor at hl9 
regular place of business does net violate Rev. St. § 3242 (U. S. Comp. St. 
1901, p. 2094), by dellverlng liquor to a customer at tbe latter's résidence, 
thougb the sale be completed there. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 40.*] 

In Error to the District Court of the United States for the Western 
District of Arkansas. 

Charles I^. Benbrook was convicted of retailing liquors without a 
spécial tax, and he brings error. Reversed and remanded. 

J. Wythe Walker and Chester H. Krum (L,. P. Miles, on the brief), 
for plaintiff in error. 

John I. Worthington, U. S. Atty. (L. W. Gregg, Asst. U. S. Atty., 
on the brief), for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

ADAMS, Circuit Judge. On July 3, 1909, Benbrook was indicted 
for carrying on the business of retail liquor dealer without having 
paid the spécial tax. in violation of section 3242 of the Revised Stat- 
utes of the United States (U. S. Comp. St. 1901, p. 2094). He kept a 
drug store at Fayetteville, Ark., and part of the time within the three 
years preceding the finding of the indictment had a license to carry 
on that business, and part of that time had no such license. The 
proof shows conclusively that he paid the spécial tax entitling him to 
do so from July 1, 1907, to June 30, 1909, with the exception of six 
months, between July 1, 1908, and December 31, 1908. The proof 
tended to show that during this period of two years, and prior thereto, 
Benbrook sold whisky to divers persons in Fayetteville ; but there was 

*For other cases see game topic & § numeeb In Dec. & Am. Digs. 1907 to date. & Eep'r ladexesi 
t Rehearlng denied April 14, 19U. 
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a conflict as to when he sold it — whether at times when he had a li- 
cense or at'times when he did not hâve one. The proof also tended to 
show that at times during this period of two years one Joe Iviles, a 
cripple living at a boarding house some distance away from the drug 
store, occasionally sent a messenger or a note to the drug store re- 
questing Benbrook to bring him some whisky, and that Benbrook on 
several occasions took a pint of whisky to him, and received pay from 
him at his boarding house. 

In view of this testimony, the trial court, after properly charging 
the jury on the main issues involved, instructed them : 

"If you find the défendant, on receiving word ' that Joe Liles wanted medi- 
cine, or wanted whisky, on one or more occasions toolî: from his place of 
business a pint of whislîy, and earried it and delivered it to Joe Liles, and 
coUected the pay therefor at Joe Liles' boarding house in another part of 
the town of Fayetteville, then the * * * sale was made when the whisky 
was delivered and the money collected ; * * * and if you should so flnd, 
and further find that, when such sales occurred, défendant had not paid the 
spécial tax to sell liquor at Joe Liles' ioarding house * * » then you 
should find him guilty as charged in the indictment." 

Due exception was saved to this instruction, and the action of the 
court in giving it was assigned for error. 

We think this was an erroneous exposition of the law. The court 
in effect held that even if défendant had paid the spécial tax, and was 
thereby licensed to sell whisky at retail at his regular place of business, 
yet if on one or more occasions he complied with the reauest of a cus- 
tomer, made to him at his place of business, and delivered some whisky 
to the customer at his résidence, and if he there received pay for it, 
his license would not protect him, as he would then be carrying on the 
business, not at the place where licensed, but at the résidence of his 
customer. It may be true, as charged by the learned District Judge, 
that title to the whisky did not actually pass to Liles until the delivery 
and payment were made at his boarding house; but this légal incident 
of the transaction did not change the place for carrying on the business 
from the drug store, where the supply was kept and where orders were 
received, to the boarding house. 

The statute (section 3242), when read in connection with section 
3239 (page 2093), which requires a retail liquor dealer to place and 
keep conspicuously in his establishment or place of business ail stamps 
denoting the payment of the spécial tax required of him, in our opin- 
ion, contemplâtes that the retail liquor dealer may carry on business 
under one license, or by virtue of paying one spécial tax, only at one 
place, at one time. This we understand to be the ruling and practice 
of the Treasury Department in charge of this business. Benbrook, 
therefore, according to the instruction of the court, even though he 
might hâve paid the spécial tax and hâve been entitled to carry on the 
business of a retail liquor dealer in Fayetteville at his drug store, was 
required to pay as many more spécial taxes as he had customers, pro- 
vided he took their orders for delivery and payment at their homes. 
According to this interprétation of the law, the large dry goods stores 
of our cities would be "carrying on business" at the résidences of their 
customers, provided they took orders at their stores for goods to be 
delivered and paid for at the résidences. The usual and accepted 
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meaning of thèse words, when applied to présent methods of transact- 
ing business, would not, in our opinion, warrant such interprétation. 

The instruction was not only erroneous, but it was highly prejudi- 
cial. According to it, even though the jury might hâve found the de- 
fendant had sold no whisky at his place of business when he did not 
hâve a license to do so, they still might hâve found him guilty, provided 
he delivered a pint or more of whisky at Liles' house pursuant to an 
order given at his drug store, even at a time when he had a hcense to 
carry on a retail liquor business at that store. 

There are other assignments of error ; but, as the case must be re- 
manded for a new trialy we do not deem it necessary to consider them. 

The judgment is reversed. 



THE WILLIAM H. TAYLOR. 

THE P. K. R. NO. 32. 

(Circuit Court of Appeals, Second Circuit. Mardi 13, 1911.) 

Nos. 211, 212. 

Collision (§ 61*) — Ttjgs and Tows Meeting — Failtjke to Complt with 
Passing Ageebment. 

A fiiidîng of tlie trial court afflrmed that a collision betvveen the tows 
of the tugs Taylor and P. R. R. No. 32, meeting in Arthur Kill, was due 
solely to the îault of No. 32 in failing to comply with an agreement to 
pass starboard to starboard, which was proper under the spécial cir- 
cumstanees. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 
§ 61.* 

Collision with or between towlng vessels and vessels in tow, see note 
to The John Englis, 100 C. O. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirai ty for collision by Isaac E. Ewing and by John New- 
man against the steam tugs William H. Taylor, the Taylor Dredging 
Company, claimant, and the P. R. R. No. 32, the Pennsylvania Rail- 
road Company, claimant. Decree (174 Fed. 727) against the No. 32 
alone, and her claimant appeals. Afifirmed. 

This cause comes hère upon appeal from decrees of the District 
Court holding the tug P. R. R. No. 32 solely responsible for damages 
resulting from the collision of libelant's coal barges with the tow of 
the tug William H. Taylor. The collision happened in Arthur Kill, 
near the Baltimore & Ohio Railroad bridge. 

Burlingham, Montgomery & Beecher (W. S. Montgomery and 
Roderick Terry, Jr., of counsel), for appellant. 

Carpenter & Park (J. E. Carpenter, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Appellants concède that the évidence as to the 
exact place of collision is "very conflicting," as indeed it was ; some 

•For other cases see same topio & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the witnesses stating that No. 32 was kicking up thè mud on the 
Staten Island shore, and others stating that the Taylor's tow was 
doing the same thing on the New Jersey shore; the channel being 
about 300 feet wide. Ail of the witnesses were examined in the prés- 
ence of the District Judge. He found that the collision happened 
"about opposite Morse creek," a finding which is apparently not chal- 
lenged. He also found that the Taylor was navigated as far as possi- 
ble to the New Jersey side of the channel, but that the tow of No. 
32, under the action of the wind, swung over into the waters in which 
the Taylor was navigating. This is substantially a finding that the 
collision happened well over towards the New Jersey shore. Upon 
the testimony as it stands, especially that of the disinterested wit- 
nesses from the dredge, we certainly cannot disturb thèse findings. 

If the collision took place where thèse findings locate it, the fault of 
No. 32 is clear, because the collision occurred some 1,500 feet below 
the bridge, and the obstruction to her hauling over towards the Staten 
Island shore, which was interposed by the anchored dredge, terminat- 
ed certainly not more than 800, and probably 600, feet below the 
bridge. Had she changed direction under a hard-a-starboard helm 
as soon as she cleared the dredge, her tow would not hâve reached 
the place where the collision happened ; she had space and time enough 
to keep clear of the waters in which the Taylor was navigating. 

We are satisfied that the position of the dredge and scow was such 
as to constitute a spécial circumstance which warranted the Taylor in 
proposing to pass starboard to starboard. 

The decrees are affirmed, with interest and costs. 



THE MONTROSE. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

Nos. 202-205. 

Shipping (§ 84*) — LiABiLiTY op Vessel — Injuet to Stevedokbs. 

Libelants, four in number, who were longstioremen employed in load- 
iug a sliip, fell into the water and were injured by tlie breaklng of the 
companion ladder furnished by the ship for their use while they were 
passing together from the ship to the wharf. The ladder was of wood, 
and both side pièces broke in the middle. No fault or latent defect in 
the wood appeared. Held, that the inference from the facts was that it 
originally was, or had become, insufflcient for the use for which it was 
furnished, and that the ship was liable for the injuries. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 349-351 ; Dec. 
Dig. § 84.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suits in admiralty by Daniel Sullivan, Martin McNulty, John Mur- 
ray, and Joseph Mulcahy, respectively, against the steamship Mont- 
rose ; Robert Glegg, claimant. Decrees for libelants, and claimant ap- 
peals. Affirmed. 

See, also, 178 Fed. 495. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Convers & Kirlin (J. Parker Kirlin and Russell T. Mount, of coun- 
sel), for appellant. 

Robert Stewart (R. G. Barclay, of counsel), for appellee Mulcahy. 

George W. Bristol (Woolsey Carmalt, on the brief), for appellees 
Sullivan, McNulty, and Murray. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. March 9, 1908, at noon, the four libelants 
while passing from the deck of the steamer Montrose to the wharf by 
way of a companionway ladder, were thrown into the water through 
the breaking of the ladder. They were longshoremen, servants of the 
stevedore employed to load the steamer, and the ladder was provided 
by the owners of the steamer for their use. It was three years old, of 
teakwood, about 24 feet long, with a hand rope passing through four 
stanchions clamped on the outer side. The sides were 1% inches thick 
by 6% wide, and the treads I14 thick by 8 inches wide. It lay fore 
and aft, between the side of the vessel and the wharf, and above the 
wharf. 

After the accident, being no longer fit for its original purpose, the 
master eut it up to make smaller ladders, and naturally eut ofif the rag- 
ged ends at the break. Thèse were kept in the ship some time, but 
eventually lost, and at the trial only a pièce of one of the smaller lad- 
ders was produced to show the kind, size, and character of the wood. 
An examination of the broken parts would probably hâve thrown light 
upon the case, and the libelants contend that because of their absence 
ail presumptions should be against the claimant as contra spoliatorem. 
But, regrettable as the circumsta'nce is, we cannot regard the master 
as a spoliator. What he did in disposing of the remains of the ladder 
was entirely in accordance with good shipkeeping, and it is not strange 
that he was somewhat careless about the broken ends, in view of the 
fact that the libelants seemed to hâve sustained nothing more than a, 
ducking, and did not make claim for some months afterwards. More- 
over, his testimony as to the appearance of the broken parts was very 
frank. A latent defect would hâve been a good défense to the ship; 
but he conceded that there was no indication of any in the wood. 

As the ladder broke in the middle, we are quite satisfied that every 
one on it at the time must hâve been thrown into the water, and that 
there were not more than the four libelants who were in the water. 
The shipowner furnished the ladder for the use of the longshoremen, 
among others. At the time of the accident it lay alongside at an angle 
of between 20 and 30 degrees from the Vi'harf, in a position allowing 
nearly the maximum strain at the center, The shipowner should hâve 
expected that, out of gangs of longshoremen consisting of not less than 
six, hurrying to and from their work, at least four might use the lad- 
der at the same time and in close proximity to each other. As it 
broke on each side in the center between two treads, and it is admitted 
that no fault or latent defect was disclosed, the inference is that it 
originally was or had become insufiicient for the use which the owners 
should reasonably bave expected it would receive. The decrees are 
affirmed, with interest and costs. 
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SWIFT FBRTILIZER WORKS et al. v. OKOLONA COTTON OÏL CO. et al. 

(Circuit Ck)urt o( Appeals, Fifth Circuit. March 7, 19H.) 

No. 2,141. 

Appeal and Bbbob (§ 5*) — Wkit of Eeror— When Impropeb. 

A decree In chancery cannot be reviewed on writ of error. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 8-21; 
Dec. Dig. % 5.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Action by E. Van Winkle Gib & Machine Company against J. W. 
Taylor and another. The Swift Fertilizer Works and others bring er- 
ror, adversely to the Okolona Cotton Oil Company and others, from 
a decree confirming a master's report on their pétition of intervention. 
Writ of error dismissed. 

W. J. Lamb, for plaintiffs in error. 
T. D. Young, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In the equity suit pending in the Circuit Court 
entitled E. Van Winkle Gib & Machine Co. v. J. W. Taylor and Tish- 
omingo Savings Institution, wherein the court took possession of 
large blocks of property and appointed a receiver, the Swift Fertilizer 
Company and other creditors intervened, asserting a prior lien on 
proceeds arising from the sale of certain property in the hands of 
the receiver. This pétition of intervention was referred to a master, 
who reported adversely thereto. Petitioners then filed exceptions, and 
they were overruled and the master's report was confirmed. 

From this decree the Swift Fertilizer Company and others sued out 
this writ of error, assigning errors as follows : (1) Said master's re- 
port and the said decree of the court erred in its conclusion as to the 
facts and the law touching the rights of the petitioners. (2) The spé- 
cial master's report and the decree of the court erred in its finding of 
the facts as disclosed in the record, and the law covering the same, 
in finding and reporting against the allowance and payment of the pe- 
titioner's claim. 

A writ of error is not the appropriate mode of bringing up for re- 
view a decree in chancery. McCoUum v. Eager, 2 How. 61, 11 L. Ed. 
179; Murdock v. City of Memphis, 20 Wall. 590, 621, 22 L. Ed. 429; 
Hayes v. Fischer, 102 U. S. 121, 26 L. Ed. 95. 

The writ of error is dismissed, with costs. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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AUTOPIANO CO. V. AMPHION PIANO PLAYER CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 15, 1911.) 

No. 199. 

1. Patents (§ 328*) — Infringement. 

The O'Connor patent, No. 789.053, for a web-gulding device, Is not for 
a ploneer invention, but for an improvement on prier devices regulating 
the latéral displaceinent of note sheets in musical instruments, the defects 
of whlch the patentée sought to correct by substituting surface control 
of the sheet for edge control. whieh. as stated in the speeifie,^tion, was 
objectionable because the edges of the sheet were thereby injured ; and, 
In View of such statements, of the prior art, and of the proceedings in 
the patent office, the patent cannot be construed to cover an edge-con- 
trolled device. As so limited held not Infringed. 

2. Patents (§ 2.34*) — ^Infringement. 

A patent for the very character of device which a prior patentée had 
rejected as objectionable and sought to avoid, as shown by bis spécifica- 
tion, carries with it a strong presumption that the later device is not an 
Infringement of the earlier patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 234.*] 

3. Patents (§ 173*) — "Pioneee Patent." 

A pioneer patent is one covering a function never before performed, a 
wholîy novel device, or one of such novelty and importance as to make a 
distinct step in the progress of the art as distinguished from a mère im- 
provement or perfection of what had gone before. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. i 248; Dec. Dig. 
i 173.* 

For other définitions, see Words and Phrases, vol. 6, p. 53S0.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Autopiano Company against the Amphion 
Piano Player Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

The following is the opinion of Hand, District Judge, in the court 
below : 

I agrée with the complainant that there is nothing shown in this patent to 
justîfy any challenge of its patentable novelty, and that complainant's Exhibit 
3 would hâve been an infringement of the patent had it not been for the li- 
cense which O'Connor had given to the défendant at the time when the only 
machine of the kind is proved to bave been sold. The real i:-sue lietween the 
parties, however, is whether complainant's Exlilblt 4 coiiies within the scope 
of the patent. It must be conceded that, at tirst l)liish. tlie variation of Ex- 
hibit 4 bas every indication of being colorable, dcsigned nierely for the pur- 
pose of avoiding tbe effect of the patent. Nevertliele.ss, tlie pnrpose of the 
défendants is irrelevant, if the actual structure does not infringe the claims. 
The question is simply of the reasonalile scope of the invention, which may 
be gathered from the patent itself, from the state of tbe art wlien it appeared, 
and from an analysis of the file-wrapper in tbe Patent Oilice. I shall there- 
fore take up in this order thèse three means of ascertaining the intention of 
the patentée. 

The patentée states the gênerai objects of his invention on page 1, lines 
9-21, and from thèse it appears that it is not merely to obtain an automatic 
régulation for a slieet or web, but that the ohjeet of the invention is to do 
this "by means of the marglns of the sheet or web itself, without any per- 
foration or cutting, or other spécial préparation of the sheet, and without in 
any way injurlng the edges of the most délicate or fragile fabric." It should 

*For other caaea née sama topic & 5 numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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be noted, therefore, tbat In stating in most gênerai terms the object of his 
invention tlie patentée distinguishes l)etween the niargins which are to regu- 
late the sheet, and the edges, injury to which, even of the most délicate fab- 
rie, the patent will avoid. Proceediug upon the same page, from Unes 37 et 
seq., he speaks of the "serions and well-recognized difflculties" which hâve 
been experienced in the art of niaintaiuing the proper position of a sheet of 
paper, aud particularly that the devices formerly used were unsatisfactory, 
because the edges of the paper or fabi'ic became in,iured. He adds (page 1, 
Unes 55-61) : "Henee the objection to employing for thin webs, and especially 
for those which bave to be run through repeatedly thèse centralizing devices, 
the opération of which Is inaugurated by physical or forcible contact with. 
the leading edge of the web as the latter shif ts sidewise." The difflculties so 
raised he claims to avoid in his invention by devices which will "be automat- 
ically actuated by the latéral deflections of the web, which, when in its nor- 
mal or central position, serves to hold the web-guidlng or centralizing devices 
out of opération, aud whleh by its divergence to oue side or the other, allows 
the appropriate guiding or centralizing devices to corne into operative con- 
tact." Page 1, Unes 95-98 ; page 2, Unes 1-4. 

At the outset, therefore, It appears expressly that the gênerai object of the 
invention is to avoid edge control, especially in "thin webs," "which hâve to 
be run through repeatedly," and that this control the patentée means to re- 
place through a control by means "of the margins of the sheet or web itself 
without any perforations." It cannot after this preamble of the patent be 
sald truly that edge control is an équivalent of the surface control, which is 
what he means by "margins," as is disclosed later in the patent. That is not 
an équivalent which is particularly repudiated in the broadest ternis, and the 
avoidance of which is a part of tbe very object of the patent. I am, of 
course, assuming that the description and the claims are consistent with the 
preamble, as I shall now try to show. 

The figures and descriptions in the patent which follow the preamble ail 
show structures which not only operate by surface control, but cannot oper- 
ate In any other way. Following them are 20 claims upon the meanlng of 
which this case turns. Of thèse the complainant concèdes that only six hâve 
any bearing on Exhibit 4. Thèse are Nos. 5, 10, 15, 16, 19, and 20. Of the 
others the flrst four, and the sixth, seventh, and eighth clearly include sur- 
face control only, and are limited in that respect closely to the actual disclo- 
sure, Tlie eleventh, twelfth, and thlrteenth are variations of the tenth claina, 
and the seventeenth and eighteenth variations of the sixteenth claim. The 
ninth claim is somewhat similar to the flfth, because the words "means, nor- 
mally held out of opération," are substantially équivalent ta "means, main- 
tained in inoperative condition" in claim 5 (Fowler's testimony, XQ. 131). 
ïhe fourteenth claim is of a différent character, and does not affect this prob- 
lem. It is clear enough, therefore, that some of the claims can only be read 
upon surface control, and the question will be whether there is a sufiicient 
indication of a différent intention in tlie claims in suit. 

The flfth claim, which is the flrst in suit, is as foUows: "The combination, 
with a traveling sheet or web, of a tracker-bar, and means, maintained in in- 
operative condition by the sheet when in its normal position, for restoring the 
normal relation of the sheet and the tracker-bar when uncovered by the edge 
of the sheet." Exhibit 4 shows the traveling sheet or web, tbe tracker-bar, 
and means for restoring the normal relation of the sheet and the tracker-bar 
when uncovered by the edge of the sheet. Although the disclosures indicate 
by thèse words that this is to be done directly, the mère interposition of a 
lever certalnly does not remove it from the range of équivalents. The re- 
maining élément of the combination is found in tbe words: "Maintained la 
inoperative condition by the sheet when in its normal position." In Exhibit 
4 the sheet in its normal position maintains nothing. So far as the restoring 
means goes, it miglit be whoUy removed, and nothing would happen. The 
complainant's expert, Fowler (folio 164) says: "The position of the sheet Is 
the factor wliich détermines the condition of operativeness or inoperativeiiess 
of the adjusting means." This Is mère sophlstry. AU that he and the ex- 
pert Browne can in fact truthfuUy say is that, when the sheet is in normal 
position, its movement to abnormal opens the guide-openings ; and, when It 
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m.oves back, it closes the guide-openings. Tliat is a very différent thingfroin 
saylng that, when it is in normal position, it niaintains tlie means inopera- 
tively. ïliere would be as much reason in saying tliat tbe axe wliicli fells a 
tree lias ail aiong maiiitained it upriglit. Now, no élément of tlie conibinatioii 
may be omitted in the Interests of the patent. It is as much a part of the 
l)atent that the means shall be inoperatively maintained by the sheet as that 
Ihere shall be a tracker-bar or a web. Thèse words aptly describe what I 
liave called surface control, and there is nothing else disclosed or suggested 
whlch they ean mean. Tlie issue is irrelevant whether or not the removal of 
the sheet in figures 1 or 3 of the patent in suit would leave them "in inopera- 
tlve condition," though much évidence was taken upon it. It is quite clear 
that the patentée niust be understood as so understanding it, else he could 
not hâve spoken of the "inoperatlve condition" as being "maintained by the 
sheet." 

The next claim is No. 10, which reads as f ollows : "In combination with 
niechanism employing a traveling sheet or web, a tracker provided with a 
guide-openlng, arrangea to be elosed by the sheet, when the latter is in its 
normal position, means for propelling the sheet across the tracker, and 
pueumatic devices governed by the guide-opening for adjusting the relation 
of the tracker and the sheet-propelling means when the opening is uncov- 
ered." Exhibit 4 shows the traveling sheet and web, the tracker provided 
with the guide-openings, means for propelling the sheet across the tracker, 
and pneumatlc devices governed by guide-openings for adjusting the relation 
of the tracker and the sheet and propelling means when the opening is un- 
covered. However, the guide-opening is not "arranged to be elosed by the 
sheet when the latter is in its normal position." The language hère is plainer 
than in claim 5, because the claim is more spécifie. No fair interprétation 
of the words permlts the statement that the guide-openings in Exhibit 4 are 
arranged to be elosed by the sheet, when the latter is in its normal position. 
Hère, aigain, the expert Fowler évades the question. He says ; "The cover- 
ing and uncovering of the guide-openings is determined by the latéral de- 
flection of the note-sheet. In the structure of the patent the note-sheet is the 
active agent in closing the guide-openings." Folio 172. The expert Browne 
says (folio 1289): "The point of the claim is tliat the note-sheet may occupy 
a normal and an abnormal position, and that the resuit of the moveiiiut 
from normal to abnormal position is to open the guide-iopening, and the cou- 
trary movement closes it." Hère, also, thèse gentlemen confuse the action of 
the web in moving from an abnormal position, with the statement in the 
patent, which Is that the sheet closes the guide-opening when it is at rest. 
Whether it be an important différence or not, there cannot be the least doubt 
that it is one thing to close the means by the movement of the sheet, and 
another to close it by its immobility. That the importance is great is hère 
also shown by the fact that this describes, and under the disclosures can 
only describe, surface control, which, as the prior art will show, is the only 
control which could be elosed by the sheet when in normal position. 

Claim 15 is as f ollows: "In combination with mechanism employing a 
traveling sheet or web, a tracker provided with an adjustable guide-opening." 
This claim verbally reads upon Exhibit 4. I shall not consider It until later. 

Olaim 16 is like claim 10, except that the combination is stated to be in 
an "automatic musical instrument." It is subject to the samc objections as 
claim 10, and there are therefore only two claims, 5 and 10, which it is im- 
portant to consider hère. In both of thèse, as I hâve shown, the claim reads 
upon a device for surface control, and not upon a device for edge control ; 
at least, not under the disclosures, and, as will subsequently appear, not un- 
der the prior state of the art. The surface control, as I hâve already shown, 
Is especially pointed ont in the patent as one of the advantages of the patent, 
and the patentée claims it as such. There is nothing within the four corners 
of the patent anywhere to suggest that he conceived bis patent when applied 
to sheets in combination with tracker-bars, as having both edge and surface 
control. Nor is there the least reason to suppose that he contemplated two 
patents : One, for surface control for traveling webs with or without 
trackers ; the other for the combination of web and tracker with restoring 
means, whether or not they operated by surface or by edge control. That 
186 F.— 11 
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there is no color for a con'trary contention will appear more fuUy wlien tbe 
flle-wrapper Is considered. 

So much, therefore, for the patent itself. In the prior art at the tlme 
that the application was filed, the relevant patents are not many. Paper 
machines had long been used, and eonsisted of roUers upon which a web 
of pulp had to travel. This web frequeutly got out of adjustment, and the 
patents cited were for the purpose of re-establishiug the alignment of the web, 
Hutton, 140,418, Barry, 260,356, Smith, 339,703, and Smith, 362,674 were ail 
machines for this purpose and were ail designed upon the same theory, 
which was to re-establish the normal position of the web by tilting one end 
of the roller higher than the other, thus causing the web to run askew, and 
so to move along the roller itself. This tilting was effected by a mechanism 
set in opération as soon as the edge of the web touched It on either side, if 
the web ran sidewise upon the bar. It is not necessary to enter into the dé- 
tails of thèse inventions. They are relevant for this purpose only to show 
that the re-establishment of the normal position of a traveling web hy edge 
control automatically acting upon the roller itself was known in 1873. Of 
course, none of thèse patents touched automatic musical instruments, or the 
combinatlon of web and traeker. 

More closely relevant are the two patents of Cottrell, 477,352, and Lyon, 
642,141. Eaeh of thèse applies lîkewise to a traveling sheet or web, and was 
primarily designed, unlike the other patents, for printing presses. The di- 
vergence of the sheet from the normal position in both cases by forcible con- 
tact moves a pendant arm aft. If moved enough, this arm, which is one pôle 
of an electric current, touches, or breaks from, anotlier arm, constituting the 
other pôle, and, when the eurrent Is established or broken, it sets in motion 
a restoring mechanism, which, in the case of Cottrell, shifts the roller itself 
laterally into normal position, and, in the case of Lyon by a skew roller, 
shifts the sheet upon the roller. Bqth Cottrell and Lyon would read upon 
the flrst three claims of the patent in suit, were the word "edge" substituted 
for the Word "surface"; and, if claims 5 and 10 contemplate edge control, 
they differ from either Cottrell or Lyon only Dy the fact that the combination 
is of a tracker-bar witli a traveling sheet. 

Of spécifie inventions to regulate the latéral displacement of note-sheets 
on musical Instruments there is only one, which is Clarke, 625,744. This waa 
a devlce for accomplishing precisely the same resuit as the patent in suit, 
but it was not automatic. By means of a thumb-screw the traeker could be 
shifted laterally, and the openings in the traeker be preserved in proper reg- 
istration with the note-sheet. It had various disadvantages, one of which 
was that it took some time to perform it, during which the discords so pro- 
dueed must continue. It difflered from Cottrell and Lyon, however, in that 
there was no fixed proportion between the degree of latéral restoration and 
the movement of the sheet. 

Two other Inventions adapted to musical instruments are Tremaine & 
Pain, 552,796, and Fleming, 621,963. Both of thèse operated by surface con- 
trol, but they were designed to establish, not latéral, but longitudinal, adjust- 
ment. They were to keep in synchronism two simultaneously movlng roUers, 
and so to play a harmonious duet. The first operate'd by a double bellows 
through a most complicated mechanism. It is relevant to the patent in suit 
only as showing surface control through the uncovering by the sheet of 
apertures in the tracker-bar, and the connection of thèse apertures with a 
supplementary bellows so adjusted as to uucouple the driving clutch of either 
roller and so to arrest it, tlU the other had established with it proper syn- 
chronism. Fleming opérâtes through the surface of the sheet by means of 
electt-ic contact points and magnets. In this respect it is analogous to figure 
2 of the patent in suit, as Tremaine & Pain is to figures 1 and 3. In thèse 
patents, also, it should be observed that there is no fixed proportion between 
the degree of the restoration effected and the movement of the sheet. I men- 
tion this because the complalnant somewhat relies on it as showing novelty, 
though it Is hard to see why. O'Connor nowhere suggests that feature as an 
élément of his patent, and his disclosure in figure 3 directly contradicts it, 
hecause in that machine the correction dépends directly upon the progress of 
the "take-up" roU, just as in Cottrell, Lyon, or any of the earlier edge con- 
trol patents. 
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Thls shows that there remained open for Invention the foUowing possiblU^ 
tles : Automatic control of moving webs without trackers, by thelr surface ; 
automatie control of webs wlth trackers, by surface or edge. No one, I 
think, would contend that It was invention to adapt the automatie control of 
web and tracker to a musical Instrument, especially as the common Instance 
of such web and tracker was In automatie musical instruments. O'Connor 
invented latéral surface control for webs both with and without trackers. 
Œhere remained, therefore, open to him as an unclaimed possiblUty edge con- 
trol for webs in combination with tracker; and the sole question hère is 
whether his claims may be expanded to Include that, although he does not 
differentiate the application of hls invention to the web alone from Its ap- 
plication to the combination of web and tracker. In saying thls I am as- 
suming that the idea of Cottrell, if applied to web and tracker, would hâve 
constituted an Invention In Itself, which it seems to me would bave been the 
case. The reason why his claims when llmited to a combination of web and 
tracker should not be so expanded is simply the entire absence of any indica- 
tion that he had the edge control in mind, together with the positive limita- 
tions contalned In the patent itself of ail the Invention to surface control. 
It is, of course, not enough to justify the expansion of claims that the 
claims mlght hâve been expanded without losing patentable novelty, nor 
does it make any différence whether the patentée did not think of the appli- 
cation whlch he omitted, or whether, having thought of it, he supposed It 
would not be a valid, or practical, Invention, and so voluntarlly abandoned it 

To meet the difflculties in the patent itself, the complalnant urged that 
his invention should be regarded as a ploneer. In support of thls he says 
qulte truly that he was the first to make possible an 88-note piano player. 
Theretofore, it had been possible practlcally only to make a 65-note player 
within manageable llmits of the art. The déviations wblch were inhérent 
in an unregulated note-sheet were so great as only to admit an aperture of 
one slxty-flfth of the total length of the note-sheet, and to reduce the aperture 
to one eighty-elghth resulted in discords. The question is whether this con- 
stituted a "ploneer invention." That phrase does not admit of exact défini- 
tion, but perhaps as good as any is that of Mr. Justice Brown in Westing- 
house V. Boyden Power Brake Co., 170 TJ. S. 53T, 561, 562, 18 Sup. Ct. 707, 
718, 42 L. Ed. 11.36, where he says that a ploneer patent must be one "cov- 
erlng a function never before performed, a whoUy novel devlce, or one of 
such novelty and Importance as to mark a distinct step in the progress of the 
art, as dlstingulshed from a mère Improvement or perfection of what had 
gone before." 

In this case the function had been performed before. It was performed, 
though not automatically, by Clarke in the patent which has been men- 
tloned, and it was performed from the outset automatically, though imper- 
fectly and Inadequately, by the rollers of automatie musical Instruments. I 
refer to the fact that ail such rollers hâve flanges at either end, which are 
deslgned to keep, and do keep, the web in latéral adjustment, and so keep 
them in registratlon wlth the tracker, though they do so well enough only to 
allow of a 65-note sheet. The fact that thèse flanges did not permit of an 
accurate enough control to allow an 88-note player does not meet the fact 
that they were used, just as Clarke's patent was used, to accomplish this 
very function, and they did pert'orm it, within llmits. 

Nor is it true that O'Connor's was a wholly novel device, which is the 
second suggestion of Mr. Justice Brown. Perhaps surface control was a 
new device at least when used to control latéral déviations, but edge control 
was not a new device to control such déviations, at least as shown in Cot- 
trell. O'Connor does not claim the pneumatic means as new in the art, 
and, as I bave shown, his invention, whatever it might hâve been, did not 
Include restoration means opéra ting out of relation to the forward move- 
ment of the sheet. 

Finally, not only was the device not wholly new, but it was not one of 
such novelty or Importance as to mark a distinct step In the progress of 
the art as distlnguished from a mère improvement or perfection of what 
had gone before, because the resuit was preclsely an Improvement or perfec- 
tion upon the flange control, as I hâve said. Or it may be stated as an au- 
tomatie adjustment of the device of Olarke, as shown by Tremaine & Pain 
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and Memlng'. I do not mean to suggest that to combine together thèse élé- 
ments was not a meritorious and excellent invention, for I think it was, 
nor tliat it did not require real inventive skill, and was not patentably novel. 
Ail tUat, howevei", does not make it a "pioneer," unless it takes its place at 
the liead of the art In nieans or resuit, wlilcli tliis patent does not. In one 
sensé, it Is, of course, true that any invention must be a distinct step in the 
progress of the art, but the pioneer step mnst be in a new direction, not along 
the path already indicated by what has goue before. Moreover, even in the 
oase of a pioneer patent, the claims cannot be expanded go as to cover de- 
vices vrhich are clearly excluded, and, as I hâve already tried to show, the 
language of the spécifications coupled with the claims themselves do not 
admit of the necessary expansion without disregarding the express limita- 
tions which O'Connor chose to impose upon himself for whatever reason 
that may bave been. 

The third method of approach Is to consider the flle-wrapi)er itself. Of 
course, In considering the file-wrapper, the authorities repeatedly hold that 
the clear meaning of the claims cannot be limlted by what took place in the 
Patent Office. On the other hand, it is the constant practice of courts in 
the interprétation of the language found in the patent to consider the es- 
toppels arislng from the file-iwrapper as a legitimate method of interpreting 
the intent of the patentée. It is qulte true that claims 5 and 10 were not 
substantially changed at any time in their course througli the Ofiace, but it 
does not at ail foUow from that that the statements of the patentée in rela- 
tion to clalnas whIch were challenged may not be relevant, where the lan- 
guage used in the unehanged claims is substantially the same as the lan- 
guage in respect of which his statements were made, which is the case in 
thls patent. As originally presented, claims 1, 2, and 3 were four in number, 
of whlch the flrst three concerned only the rectification of a travellng sheet, 
without tracker. Against them were at once cited Oottrell and Lyon, in 
the action of August 16, 1900. To meet the objection, 0'C!onnor might bave 
changed those claims alone, and as to his other claims hâve relied upon the 
novelty of the application of Cottrell and Lyon to a sheet in combination 
wIth a tracker. This, however, he did not do, but amended his spécifications 
generally by the Insertion already quoted of Unes 55-61 on page 1, and of 
Unes 96-98 on page 2. Thèse words limlted the scope, not alone of the first 
three claims, to which objection had been made, but of the whole patent, 
making clear that he conceived his invention to consist in avoiding edge 
eontrol. His remarks also in the same communication of January 18, 1901, 
leave no doubt of his own interprétation of the effect of thèse words and of 
his conception at that tlme of his invention as limlted to surface eontrol. 
Thus he says: "The citations from the prior art are typical examples of the 
objections which are sought to be obviated or remedied by the présent in- 
vention. The pendant rods O and 0' of Cottrell and the lever of Lyon are, 
when brought into opération, pushed aside by physical contact with the web. 
• « * The edge of the paper continues to rub against the rods or levers, 
whlch are liable to tear or tum over the edges of the web, before the latter 
is restored to place. This might not be objectlonable for some uses, partie- 
ularly where the paper is run through the machine only once, as in printing 
machinés and in paper bag machines, or where the paper is thlck and strong. 
But where the paper is thln or délicate, and especially where the same 
paper is required to run repeatedly through the machine, as in the case of 
automatically operated musical instruments, and similar machines, the use 
of such a means or levers resting against the edges of the paper is undeslra- 
ble. This would be partlcularly true in case of the perforated paper webs 
employed as note-sheets, in whlch it frequently happens that a longitudinal 
séries of perforations lies near to the edge so that the latter would very 
easily be turned over edgewlse by such devlces as those of the références." 

The changes in the spécifications and thèse remarks seem to hâve satisfled 
the examiner as to claims 1, 2, and 3, but he still objected to the word 
"interposition" as used in the first four claims, in the action of February 
5, 1901, especially in vlew of ' figures 1 and 3 of the spécifications. To meet 
this objection, in his communication of March 30, 1901, the patentée changed 
the Word "interposition" to "surface," and in the accompanying remarks he 
«aid: "Thls Invention résides not lu the form, arrangement or any other 
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peculiarity of thèse 'contact devices,' either electrieal or pneumatic, but in 
'devlces for guiding or restoring the web to its normal position' when pro- 
vided wltli either of thèse well-known forma of contact means when 'held 
ont oî opération by the interposition of the web.' " We hâve hère an explieit 
statenient that the invention "résides" in the fact that the restoring devices 
shall be held ont of opération by the web, which can only mean surface con- 
trol. There is no suggestion that in some forms of the invention, not covereci 
by clainis 1 to 4, it may "réside" in other combinations, no limitation of 
this gênerai language, but a statement apparently meant to apply to the 
Invention in ail its forms. He further eoncludes the same communication 
as follows: "In claim 1, however, he (O'Connor) has yielded to the préférence 
of the examiner, and substituted the word 'surface,' thus clearly expressing 
a characteristic feature, in which ail the présent devices differ from those 
of the patents previously cited, which operate to push the guiding devices 
into opération by the action of the edges of the web." Hère, again, the pat- 
entée clearly shows that the differentiation of cl.iimis 1, 2, and H from the 
citations made applles to ail his devices, and not simply to those in which 
the web Is not in combination wlth the tracker. 

This disposes of ail the clalnis except claim 15, which reads as follows: 
"In combination with mechanlsm employing a traveling sheet or web, a 
tracker provlded with an adjustable gulde-opening." The question hère is 
as to the "adjustable guide-opening." When originally presented on Novem- 
ber 12, 1901, this claim was folio wed by claim 16, which reads as follows: 
"The combination in an Instrument of the class specifled of a tracker pro- 
vided with a guide-opening and means for adjusting the said opening laterally 
of the sheet." This was at once objected to by action of November 21, 1901, 
upon the ground that the drawings did not show any means for latéral ad- 
.lustment. To this objection, on Xovember 29, 1901, O'Connor responded by 
an argument, which, I must confess, seems to me quite conclusive of the 
valldity of the claim. He showed that a swlvel adjustment. such as was 
the only possible alternative of latéral adjustment, would hâve been in- 
efficient for the obvious purposes of any adjustability whatever; but the 
examiner repeated his objection, and, although there was talk of an appeal 
in O'Connor's communication of August 13, 1903, no appeal was ever taken 
and the rejection of the claim stood. In vIew of this, therefore O'Connor 
on well-reeognized principles of law asseuted to the examiner's rullng that 
the spécifications did not diselose latéral adjustment, which is the only kind 
of adjustment provlded in Exhibit 4. Claim 15 does not specify latéral ad- 
justment, but It seems clear that, when O'Connor assented to the rejection 
of' a spécifie claim for latéral adjustment, he cannot insist upon that by way 
^t construction of claim 15 which will Include implieitly and by interpréta- 
tion what had been expressly disallowed. Therefore no fair Intendment 
of any of the claims in question can be held to include Exhibit 4, unless I 
should treat them like the "nose of wax, which may be turned and twlsted 
in any direction," and into which Mr. Justice Bradley says that courts must 
not permit claims to be transfigured. White v. Dunbar, 119 TJ. S. 47, 51, 7 
Sup. et. 72, 30 L. Ed. 303. It is no hardship to O'Ctonnor to be llmited to 
the invention which he so specifically deflned and which he obviously alone 
intended. The edge control, which he asserts to be in ail cases unsatisfac- 
tory, and especially in the case of sheets which must be repeatedly used, 
may now prove to be of advantage ; if so, he was wrong in thinking the 
contrary, and another man, adopting edge control, has made a new invention, 
even If he has adopted some of the éléments of O'Connor's combination. To 
seize upon an idea which O'Connor rejected and to prove it fruitful and 
feasible Is surely not to Infringe his patent Moreover, there is a strong 
presumption that there is patentable novelty between the two, one not being 
an improvement upon the other (Kokomo Oo. v. Kitselman, 189 TJ. S. 8, 23, 
23 Sup. et. 521, 47 L. Ed. 689), and this is especially the case when the 
earlier patent is reneatedly cited against the subséquent patent, as was the 
case (New Jersev Wire Co. v. Buffalo Métal Co., 135 Fed. 1021, 68 O. 0. A. 
072, and [C. C] 131 Fed. 265, 268). 

There remains only the question of Exhibit 3, which Is a précise copy of 
O'Connor's patent and a clear infringement. Up to the date of the transfer 
of O'Connor to the plaintiff, no one claims that this structure was not licensed, 
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nor has the complaînant shown any Infrlngement by the use of Bxhibit 
3 after the expiration of the license so glven. Of course, It was no Infrlnge- 
ment to manufacture O'Oonnor's patent while his Ucense lasted, and, In 
order to brlng the défendants into a court of equity, he must show either 
that after the expiration of the license the patent was infrlnged, or that the 
défendant thereafter threatened to Infringe it. He has shown neither of 
thèse things, and hls blll must therefore fall. 
Let a decree pass dismisslng the bill, wlth costs. 

L. W. Southgate and W. K. Richardson, for appellant. 
Philip C. Peck, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
PER CURIAM. Decree affirmed, with costs. 



INTEEURBAN RY. & TERMINAL 00. v. WESTINGHOUSE ELECTRIC 

& MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. March 24, 1911.) 

Ko. 2,080. 

1. Patents (§ 107*) — Anticipation— Pbiob AsAUDONEn Application. 

An abandoned application for a patent Is not a bar to a patent to a 

later appllcant, either as negatlving novelty or as a printed publication. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 150; Dec. Dlg. 

§ lOT.*] 

2. Patents (§ 81*) — Peior Public Use— Sufficiency or Evidence. 

In order to defeat a patent by évidence of prier public use more than 
two years béfore application for the patent was made by another, the 
proof must be very clear and deflnlte, and as a gênerai proposition mère 
oral testimony, depending on the memory of the witnesses, wlthout the 
production of any visible slgn or conteniporary memoranda certainly flx- 
ing the character of the alleged antlcipatlng structure, will not be çe- 
garded as sufficient, although such rule is not Inflexible. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 104; Dec. Dlg. 
§ SI.*] 

3. Patents (§ 324*) — Suits for Infeinqement— Pbeliminaby Injunction— 

Review of Obdek. 

The gênerai rule whleh should govern the appellate court in reviewlng 
orders grantlng prellmlnary injunctions In patent cases is that the order 
v\fill not be disturbed, unless it cleaily appears that the court below has 
exercised Its discrétion upon a wholly wrong compréhension of the facts 
or law of the case. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 600-606; Dec. 
Dlg. § 324.*] 

4. Patents (§ 297*) — Suit fob Infbingement— Preliminary Injunction— 

Effect of Peior Décisions. 

When there has been a prior adjudication sustaiulng a patent and the 
infringeinent thereof in the same or in another circuit, where its validity 
was contested on full proof s, a Circuit Court should, on motion for pre- 
llmlnary Injunction, sustain the patent and leave the détermination of Its 
validity to the final hearing ; and the rule is more emphatlc when the 
former décision was by a court in the same circuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 481-488 ; Dec. 

Dig. § 297.*] 

•For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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5. Patents (§ 306*) — Suit for Infrikgement— Pbeliminary Injunction. 

Where a patent in suit bas only a very short time to run, and the In- 
terruption to (îefendant's business may be seriously affected by the grant- 
ing of a preliminarj' injunction, it may be properly refused, on the giving 
oî a sufticient bond to respond to any decree for damages recovered. 

[Ed. Note. — For other cases, see l'ateuts, Cent. Dig. §§ 500, 501; Dec. 
Dig. § 306.* 

Grounds for déniai of preliminary in.i'unctions in patent infringement 
sults, see note to Johnson v. Foos JXfg. Co., 72 O. C. A. 123.] 

6. Patents (§ 328*) — Validity and Infringement— Controlling Swxtch for 

Electric Railways. 

An order granting a preliminary injunction against infringement of the 
Lange & Lamme patent. No. 518,603, for a controlling switch for electrie 
railways, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Interurban Railway & Terminal Company. From 
an order granting a preliminary injunction, défendant appeals. Af- 
firmed. 

C. V. Edwards, for appellant. 
L. F. H. Betts, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is an appeal from an order grant- 
ing a preliminary injunction by the court Iselow, restraining the ap- 
pellant from infringing, pendente lite, claims 13 and 14 of patent No. 
518,693 granted to Lange & Lamme for improvements in controlling 
switches for electrie railways. The patent was issued April 24, 1894. 
This patent was the subject of a former suit in equity brought by the 
same complainant against the Electric Controller & Supply Company 
of Ohio in the Circuit Court for the Northern District of Ohio, for 
the infringement of the same claims as are herein alleged to be in- 
fringed by the présent défendant. In that case the validity of this 
patent, so far as respects the claims 13 and 14, was upheld, and upon 
proof showihg infringement thereof the court entered a decree for 
the complainant. The défendant appealed to this court, where, in 
an opinion delivered by Judge Knappen, upon full considération of ail 
the grounds alleged, particularly the former patents relied upon as 
anticipating the Lange & Lamme invention, this court sustained the 
validity of the invention and affirmed the decree of the lower court. 
171 Fed. 83, 96 C. C. A. 187. In the présent case, in addition to the 
former patents shown in the former case, the défendant relies upon 
newly discovered évidence, and claims that this additional évidence 
is so conclusive of anticipation and former use as to satisfy the court 
that thèse claims of the patent in suit are invalid ; in other words, that 
the proof of the anticipatory matter is now so complète as to show 
that the lower court was in error in granting the preliminary injunc- 
tion hère complained of. It seems to be conceded by counsel for the 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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appellant that thîs court would not départ f rom its former rulîng on 
the patent in suit without satisfactory évidence of other facts which 
ought to induce a différent conclusion in respect to the validity of the 
patent, and undoubtedly that is the reasonable thing for the appellant 
to expect. 

We corne, then, to the considération of the question, and it is really 
the only question presented by the case, whether in fact the shovving 
now made is such that the court ought to reach a différent conclusion 
and hold the patent to be invalid. The new facts principally relied 
upon consist of an application for a patent filed in the Patent Office 
by one Frank B. Rae on April 13, 1891, for an electric motor con- 
troUer of an improved construction so nearly resembling that of the 
lyange & Lamme patent as to seriously endanger the latter patent, if 
Rae's application had been diligently prosecuted to the issuance of a 
patent thereon. But for some reason, after having rested in the Pat- 
ent Office, it was abandoned and allowed to become forfeited on Feb- 
ruary 20, 1896, about five years after the application had been filed. 
Evidence was ofïered which it is claimed tends to show that, before 
and after this application was filed, public use was made of this in- 
vention, extending back more than two years before the filing of the 
application of Lange & Lamme. We will consider first the applica- 
tion and the filing thereof in the Patent Office: 

The défendant claims that the pendency of that application at the 
time of the filing of the later application was sufficient to defeat the 
patent obtained by Lange & Lamme. But this contention cannot be 
maintained. It may be conceded that, if Rae had pursued his applica- 
tion and had obtained a patent, such a conséquence might hâve fol- 
lowed. But Rae's application was not pursued. No, patent was ever 
granted. The resuit was that, on the forf eiting of his application, the 
whole proceeding became void. There was nothing in the circumstance 
that it had been in the files of the Patent Office which was of a char- 
acter such as to defeat the validity of the Lange & Lamme invention. 

"Novelty Is not negatived by any prior abandoued application for a pat- 
ent. Abandoned applications (or patents are not, by tbe statutes, made bars 
to patents to later appllcants. They furnish no évidence that tbe processes 
or tbings they describe were ever made or used auywhere. Being only pen 
and ink représentations o( what may bave existed only as mental concep- 
tions of tbe men who put them upon paper, they do not prove that the 
processes or things which they depict were ever known in any country. Nor 
can they be classed among printed publications, for they are usually in writ- 
ing, and are not pubUshed by the Patent Office." Walker on Patents (4th 
Ed.) c, 3, § 58. 

The statute defines the circumstances required to efifect such a re- 
suit. The applicable provision is that of the third clause of section 
4920 of the Revised Statutes (page 3395, U. S. Comp. St. 1901), which 
in defining the défenses which may be made to a patent says : 

"(3) That it had been patented or described in some printed publication 
prior to his supposed diseovery or invention thereof." 

As has been said, an application for a patent pending in the office 
is not such a printed publication as the statute contemplâtes, and, in- 
deed, it is not a publication at ail. Then with regard to the alleged 
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prior use of the Rae invention. While his application for a patent is 
of no importance, so far as it is to be regardée! as an anticipation of 
Lange & Lamme's invention, we think it might liave value in ascer- 
taining the character of the thing so publicly used, though its value 
would be somewhat impaired by the fact that the structure might hâve 
been, as is perhaps generally the case, improved after the alleged use 
and before the application was finally made. The settled rule is that, 
in order to defeat a patent by évidence of prior public use more than 
tvvo years before application for a patent is made by another, the proot 
must be very clear and defînite, and as a gênerai proposition it has 
been held that mère oral évidence, depending on the memory of the 
witness or witnesses, without the production of any visible sign or 
contemporary memoranda certainly fixing and defining the character 
of the alleged anticipating structure, will not be regarded as sufïicient. 
Still it has been held that this rule is not inflexible, and upon the tes- 
timony of witnesses who are shown to be familiar with the thing or 
matter described, if it is so definite and spécifie in détail as to induce 
the court to feel that it is treading on safe ground, the fact may be 
established without the production of any tangible exhibit. And in 
one case decided by this court the évidence, although it was based only 
upon the memory of witnesses, was so clear and convincing, and the 
familiarity of the witnesses in regard to what they were testifying 
about so well established, that we were satisfied beyond a reasonable 
doubt that the alleged anticipating structure was what it was claimed 
to be. American Roll-Paper Co. v. Weston, 59 Fed. 149, 8 C. C 
A. 56. 

In the case before us we hâve read with much care the testimony 
offered by the défendant to show the alleged prior public use. There 
is évidence which is satisfactory to show that some sales weve made 
of controllers by the company with which Rae was associated, but in 
two important particulars the testimony is too vague and indefinite 
to be safely relied upon. First, in regard to the character and con- 
struction of the controllers which were sold. This company had been 
accustomed to make and sell, or at least to sell, machines of the kind 
which were in use, before the Rae invention or Lange & Lamme's 
and it is easy to see how, after the lapse of time, détails of the ma- 
chines so sold might not be accurately recollected, and the testimony 
upon that point seems uncertain. And, secondly, in regard to the time 
when the alleged use was made, the évidence is not spécifie, and is 
contradictory, so much so that we should not feel at ail secure, if 
we were to rely upon it as fîxing the time of the alleged use. We may 
well suppose that the court below took the same view of it, and, if 
it did, we hâve no settled conviction that the court was in error. The 
resuit is that the défense of anticipation, either by the Rae applica- 
tion or by the alleged prior public use, is not made out, or in respect 
to the matter of prior public use, not so clearly made out, that we 
should be warranted in reversing the order, which in the circumstances 
rested largely in the discrétion of the court. 

Several previous patents were produced, and were relied on at the 
hearing in the court below, which, it is said, hâve never been shOwn 
in any previous litigation upon this patent, and which are urged as 
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anticipations of the patent in suit. Those most nearly in point are 
two British patents, one to Johnson granted in 1875, and to Hartnell 
granted in 1886. The latter especially would seem to crowd the Lange 
& Larame patent into close quarters; but there are différences, and 
upon final hearing and more critical examination it may be f ound that 
thèse différences are sufficient to leave ground for the patent in suit. 
We are not to be understood as indicating an opinion which might 
embarrass the Circuit Court when it reaches this point for final judg- 
ment. It is sufficient now to say that, if the lower court doubted the 
efficacy of thèse new patents to show anticipation of the patent in suit, 
we cannot say that such doubt was without foundation. 

The rules by which the appellate court should be governed in re- 
viewing orders for preliminary injunctions hâve been stated in several 
cases decided by this court. The gênerai rule is that the order will 
not be disturbed unless it clearly appears that the court below bas ex- 
erciâed the discrétion, \yhich it admittedly bas, upon a whoUy wrong 
compréhension of the facts or law of the case. We sélect the foUow- 
ing for illustration : Thomson-Houston Electric Co. ' v. Ohio Brass 
Co., 80 Fed. 712, 26 C. C. A. 107; Loew Filter Co. v. German Am. 
Filter Co., 107 Fed. 949, 47 C. C. A. 94; Proctor & Gamble Co. v. 
Globe Refining Co., 92 Fed. 357, 34 C. C. A. 405; Paris Medicine 
Co. V. W. H. Hill Co., 102 Fed. 148, 42 C. C. A. 227. And when there 
bas been a prior adjudication sustaining a patent and the infriugement 
thereof in the sanie or in another circuit, where the validity of the 
patent has been contested upon full proofs, the Circuit Court should, 
upon a motion for preliminary injunction, sustain the patent, and leave 
the détermination of the question of its validity to be determined 
upon the final hearing. Duplex Printing Co. v. Campbell Printing 
Press & Mfg. Co., 69 Fed. 250, 16 C. C. A. 220. In this case the 
rule was fully illustrated. For although we sustained an order for a 
preliminary injunction, yet on appeal from the final decree, we ap- 
proved the dismissal of the bill. Campbell Printing Press & Mfg. Co. 
V. Duplex Printing Co., 101 Fed. 282, 41 C. C. A. 351. This rule is 
even more emphatic when the former décision was made by a fédéral 
court in the same circuit. 

It is contended that other suits depending upon the validity of this 
patent, one in the Circuit Court for the Southern District of Ohio 
■ and another in the Circuit Court for the District of New Jersey, in 
which the Bullock Electric Manufacturing Company, which is the man- 
ufacturer of the machines used by this défendant is a party, are pend- 
ing, and the court below ought not to bave granted this injunction until 
those suits shall bave been determined. But if the facts are as sug- 
gested, we are not aware of any valid légal reason why they should 
be regarded as sufficient to deter the court from granting an injunction 
when demanded by the owner of the patent. 

The time during which the plaintiff's patent has yet to run is now 
very short, and, while we must affirm the order, we think, in view of 
the serions conséquences which might occur to the défendant from an 
interruption of its business, equity will be best subserved by suspend- 
ing the injunction, upon the defendant's giving a bond sufficient in 
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form and substance to be approved by the clerk of the Circuit Court, 
conditioned to satisfy ail such damages as the plaintiff may sustain 
from the continuation of the use of the invention in the defendant's 
business, to be hereafter found and decreed. 

The order of the court below will be affirmed, with costs, subject 
to the provision indicated in regard to suspending the injunction on 
giving bond by the défendant. If a bond is not given, the injunction 
may issue. 



VARLEY DUPLEX MAGNET CO. v. OSTHEIMER et al. 

(Circuit Court of Appeals, Second Circuit. Mareh 13, 1911.) 

No. 121. 

Dépositions (§ 94*) — Admissibility in Evidence — Nonresponsiveness dp 
Answees— Discrétion op Couet. 

Wliere a party, examined in France by comniission, was asked if lie saw 
a certain person in May, and by ttte next question to state the conversa- 
tion between them, and he answered that he did not remember seeing 
sucb person in May, but saw him in March, and in answer to the next 
question stated the conversation which oecurred then, it was within the 
discrétion of the court to admit such testimony, although not responsive; 
the adverse party havlng had notice on the return of the déposition of 
thé correction in the date, and not having applied for leave to cross-ex- 
amine on the point. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 26&-275; 
Dec. Dig. § 94.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by George R. Ostheimer and another against the Var- 
ley Duplex Magnet Company. Judgment for plaintiffs, and défendant 
brings error. Affirmed. 

See, also, 159 Fed. 655, 86 C. C. A. 523. 

This cause cornes hère upon writ of error to review a judgment of the 
Circuit Court, Southern District of New Yorlî, in favor of défendants in 
error, who vvere plaintiffs below. The judgmeht was entered upon a verdict 
rendered on a retrial of the action. A judgment in favor of plaintiffs on 
the flrst trial was reversed for error In the admission of testimony. In our 
opinion (159 Fed. 655, 86 C. O. A. 523) the cause of action was briefly stated 
as follows : 

"ïhe action is to recover damages for fraud. The complaint allèges in sul> 
stance that in December, 1899, défendant gave a written option to one Dralie 
for the sale of 49 patents issued in certain foreign countries for $600,000, 
to expire March 1, 1900, but with the privilège of a further extension for 
four mouths upon the payment of $20,000; that Dralie entered into negotia- 
tiions with the plaintiffs for the sale of said option and patents; that, the 
original option being about to expire, the plaintiffs, Induced by and relying 
upon the statements therein, paid to the défendant two-thirds of said $20,000 
for the extension thereof, the remaining one-third being paid by said Drake; 
that at the time of the exécution of said option, and of said payment, the 
défendant did not own said patents, and the same had not been issued or ap- 
plied for ; that the représentations contained in said option were false and 
fraudulent; and that the plaintiiïs hâve been damaged. The answer admits 
the making of the option and the payment for the extension thereof. It also 
admits that the patents mentioned in the option had not been actijally is- 

«For other cases see same toplc & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sued at the tlme It was extended, but allèges tliat Drake was aware of tlils 
faet, and informed the plaintitt's, who at ail times knew and approyed the 
situation regarding the patents. It dénies any statement which ever deceived 
or mlsled the plaintiffs." 

Since the first trial the answer has been amended so as to deny that the 
two-thirds of $20,000 was paid by the plaintiffs, but it avers that the $20,000 
was paid to the défendant by Drake, whom it alone knew, and it dénies that 
the payments were niade in the belief that the European patents had actuaïly 
been issued. 

Treadwell Cleveland (Harry W. Hayward, of counsel), for plaintifï 
in error. 

Coudert Bros. (F. R. Coùdert and Paul FuUer, Jr., of counsel), for 
défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Our 
former opinion may be consulted for a statement of the testimony and 
its bearing upon the issues. Plaintiff's case on the first trial rested 
upon dépositions of Drake and of the plaintiffs, taken upon written 
interrogatories at Paris, France. Before the second trial thèse three 
witnesses were re-examined, and their new dépositions, or rather parts 
of them, read in évidence. Def endant's counsel also read in évidence 
parts of Drake's first déposition. In conséquence the testimony in the 
two records is not identical; but we do not find any such changes in 
the second record as would call for a restatement of the case. Drake 
made some statements in his second déposition which, it is contended, 
are in conflict writh some of his earlier statements; but the effect of 
thèse variations upon the crédit to be given to his later statements was 
a matter for the jury's considération. 

A letter f rom Drake to Varley, dated March 22, 1900, which was not 
in the former record, was also read in évidence by défendant. Défend- 
ant places much reliance upon a statement which it contains. Drake 
therein rehearses various telegrams and letters which had passed be- 
tween himself and Varley, and in so doing writes : 

"I hâve not referred to your letter written simultaneously wlth your tele- 
gram of the 25th of February reading: 'Option holds good to March 15th. 
FuU particulars by letter.' Thls very complète and interesting lett«r was 
promptly received, and full considération given thereto by my two immé- 
diate associâtes." 

The "very complète and interesting letter" thus referred to is mani- 
festly one dated February 21, 1900, and it contains a statement which 
would seem to indicate that the patents, or some of them, had not then 
been issued. Defendant's counsel argues that, if that letter was shown 
to plaintiffs before they paid their money, they must hâve known that 
there were no patents, and so could not hâve been deceived. He calls 
attention to the circumstance that the passage quoted is a statement of 
plaintiffs' own witness, and makes much of the cifcumstaiice that they 
were not asked if it had been shown to them. 

So far as we can make out from the record, there is nothing mys- 
terious about the failure to interrogate plaintiffs as to the truth of 
Drake's quoted statement. The plaintiffs' dépositions were taken in 
Paris October 25, 1909. Drake's déposition was not taken until Janu- 
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ary 12, 1910. For aught that appears the October dépositions may, 
before that date, hâve been returned to the circuit court. It is impos- 
sible to tell from the transcript of record whether or not the letter 
was shown to Drake when his déposition was taken. There is no state- 
ment that the signature is his. Ail that appears is that on the second 
trial, in March, 1910, "defendant's counsel offers letter from Drake 
to Varley, dated March 22, 1900. Received in évidence, and marked 
'Defendant's Exhibit B4.' " For aught that appears, the fîrst intima- 
tion that plaintifïs had of Drake's having made the statement contained 
in the letter may hâve been when it was thus ofïered in évidence at 
the trial. 

But, if it be assumed that it was produced and came to the knowl- 
edge of plaintifïs' counsel when Drake was examined in Paris two 
months before, the circumstance that plaintiffs were not asked specif- 
ically about Drake's statement was merely one for the considération 
of the jury. When the letter of March 22d was admitted in évidence 
as a writing of Drake's, it was proof only of the fact that on that date 
Drake informed Varley that he had shown the prior letter to his im- 
médiate associâtes. Neither he nor any one else testified that he did 
so show it. Ephrussi testified that at the time plaintifïs paid the money 
he did not know that the patents had not been issued ; that "on the 
contrary [he] understood that they had been issued, otherwise [he] 
would not hâve paid the money." The judge instructed the jury that 
it was for them to find whether Drake in some way communicated 
what Varley had written him to the plaintifïs, telling them that they 
might, if they wished, infer that he did. This was ail défendant was 
entitled to, as the testimony stood, and the fînding of the jury on this 
question must be taken as conclusive. 

On the former appeal we held that Drake was not the agent of the 
plaintifïs, was not their partner, and that his knowledge of the non- 
issue of the patents could not be imputed to them. There is nothing 
in the présent record to call for a difïerent conclusion. It appears 
hère, as it did on the first trial, that défendant made and subsequently 
signed a written statement, which untruthfuUy indicated that 49 pat- 
ents had been issued ; that the statement was prepared for the purpose 
of promoting the sale of foreign patents to "prospective buyers"; and 
that it was given to Drake for the purpose of negotiating the sale to 
others than Drake. We see no reason to modify the conclusion ex- 
pressed in our former opinion that plaintiffs had made out a case 
which entitled them to go to the jury. No exceptions to the charge 
hâve been argued, and the question whether the verdict was against 
the weight of évidence cannot be considered hère. 

We do not find that the original prospectus corttained statements so 
inconsistent with the ofifer to sell "patents issued in England, France, 
Germany, Belgium, Austria, Norway, and Sweden, making 7 countries 
■ — 7 patents in each country" that the jury would hâve been justified 
in holding that plaintifïs were négligent in not themselves making 
an independent search of the records of those countries to ascertain 
whether thèse 49 patents, or any of them, had been issued. There was 
no error in the court's refusai to charge as requested on the question 
■of plaintiflf's négligence. 
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Error is assigned to the admission of testimony by Ostheimer as to 
what took place at a conversation between himself and Drake held 
between March Ist and 15th. This witness was examined by commis- 
sion. The fourteenth direct interrogatory asked him if he saw Drake 
between the Ist and 5th of May. The fifteenth asked, if the answer 
to the fourteenth question was yes, what took place at the interview. 
To the fourteenth question the witness answered: 

"I do not remember seeing Mr. Drake between the Ist and 15th of May, 
1900 ; but I did sec him between the Ist and 15th of March, 1900." 

And in reply to the fifteenth question he gave the substance of the 
interview.. Objection was taken to the latter part of the first answer, 
on the ground that it was "not responsive," and exception reserved. 
We agrée with the trial judge that the objection was good formally, 
but without merit in essence, and think his disposition of it was a 
proper exercise of discrétion. It is suggested that, since the direct 
interrogatory referred to a conversation in May, instead of March, de- 
fendant was mi sied, and did not frame cross-interrogatories, because 
he was not concerned with a conversation in May. But, when the com- 
mission was returned, he was advised of the correction made in the 
date; and, if he had theri applied for leave to cross-examine on that 
point, relief could bave been given. 

Exception was reserved to the refusai of the court to allow Varley 
to identify a letter of February 2 Ist as being thé letter referred to by 
him in a telegram sent by him on February 2Sth, reading as foHows: 

"Option holds good to March" 15th. Full particulars by letter." 

We think the witness should hâve been allowed to aijswer the ques- 
tion- put to him; but the refusai was not harmful, because it is abun- 
dantly manifest from the séries of letters and telegrams that the one 
referred to was that of February 21st. 

We find nothing that calls for discussion in any of the other assign- 
raents of error. 

The judgment is affirmed. 



MOTION PICTUBE PATENTS 00. v. IILLMAN et al. 

(Circuit Court, S. D. New York. September 27, 1910.) 

Monopolies (§ 21*) — Rights of Members— Suit pob Infeingbment— Alléga- 
tion OF ÙnLAWFUL CONSriRACY. 

It is no défense to a suit for infringement of a patent that the com- 
plainant and third persons hâve entered into an illégal combinatlon or 
conspiracy in restraint of trade; and such défense is not aided by an 
allégation in the answer that the suit is not brought in good faith to pre- 
vert infringement, but for the purpose of making such conspiracy ef- 
fective. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. §15; Dec. Dig. 
§21.*.] • 

In Equity. Suit by the Motion Picture Patents Company against 
Isaac W. ÛUman, Sidney M. Ullman, Dufif C. Law, William Paley, 

'For other cases see same topio & § numbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and the Film Import & Trading Company. On exception to answer. 
Exception sustained. 

Richard N. Dyer and Léonard H. Dyer, for complainant. 
Littlefield & Littlefield, for défendants. 

HOL,T, District Judge. I think the great weight of authority is to 
the effect that it is no défense to a suit for the inf ringement of a pat- 
ent that the complainant and third parties hâve entered into a combina- 
tion or conspiracy in restraint of trade, in violation of the Sherman 
anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]). Strait v. National Harrow Co. (C. C.) 51 Fed. 819; 
Otis Elevator Co. v. Geiger (C. C.) 107 Fed. 131; General Electric 
Co. v. Wise (C. C.) 119 Fed. 922; Independent Baking Powder Co. 
V. Boorman (C. C.) 130 Fed. 726; Motion Picture Patents Co. v. 
Laemmle (C. C.) 178 Fed. 104. Such a suit is not based on contract, 
but on tort, and, of course, the fact that a man has entered into ,some 
illégal contract does not authorize others to injure him with impunity. 

The paragraph of the answer excepted to allèges that the suit is not 
brought in good faith to prevent infringement, but for the purpose 
of carrying out and making effective a contract, combination, and con- 
spiracy between the complainant and the Eastman Kodak Company 
to monopolize the manufacture, sale, and use of moving pictures in 
violation of the Sherman act. But the bill is a simple bill for the in- 
fringement of a patent. Its purpose is apparent on its face. The mère 
assertion that it has some other purpose is not an allégation of fact, 
and is not admitted by the exception. If incidentally it efïects some 
other resuit, that does not authorize infringement. 

My conclusion is that the exception should be sustained. 



DUNBAB V. CHARLESTON & W. C. RT. CO. 

(Circuit Court, S. D. Georgia, N. E. D. April 8, 1911.) 

Death (§ 31*) — Df:ATH of Husband— Wife's Right to Sue— Temporart Sép- 
aration. 

That a wife was temporarily sépara ted froni her husb;ind at the time 
he was kllled vvhile in defendant's employ did not affect her right to re- 
cover damages under the employer's liability act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. llîl]) for his wrongful 
death. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 35-46; Dec. Dig. 
§ 31.*] 

At Law. Action by Sallie Dunbar, as administratrix of the estate 
of her deceased husband, against the Charleston & Western Carolina 
Railway Company, to recover damages for wrongful death under the 
employer's liability act. At the trial the defendant's counsel offered 
to prove that the wife, who was suing for the death of her husband, 
was temporarily separated from him. This was objected to. Objec- 
tion sustained. 

,*For other cases see same topic & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■ A. L. Franklin and William H. Fleming, for plaintiff. 
W. K. Miller, and F. B. Grier, for défendant. 

SPEER, District Judge. This question goes pretty far into the sub- 
ject of domestic relations. Now that is a subject which in its com- 
prehensiveness and intricacies is not surpassed by any other. If 
the courts, in estimating the value of the husband's life to the wife, 
should permit counsel to inquire into the degree of affection or in- 
timacy existing betvveen them, such are the complexities of connubial 
existence, it would probably be true that we could never come to 
the end of such a case. Of course, it is suspected (perhaps by 
the uninformed) that husbands and wives hâve occasionally what 
are sometimes called "tifïs." Sometimes they separate; but, if they 
are separated only in one of thèse "tiffs," it is usually only an elonga- 
tion of the "tiff." Varium et mutabile seniper fœmina. A libéral 
translation may be found in the f amiliar verse : 

"O woman, In our hours of ease, 
Uneertain, coy, and hard to please; 
When pain and angulsh rend the brow, 
A ministerlng angel thon." 

It may be, then, that this wife, though for the time "out with" her 
Simon, if she had heard he vvas in trouble, vi^ould hâve flown to be- 
come his ministering angel. Séparations of this sort do not amount 
to much. The law gives the parties the locus pœnitentiœ; that is 
(again translating liberally), the opportunity of getting together again. 
The unhappy pair will be presumed to live in the relationship of hus- 
band and wife until they hâve been separated in the manner pointed 
out by law. This is by a decree of divorce a mensa et thoro, that is 
(translating strictly), "from bed and board," or a vinculo matrimonii 
(translating liberally), from the sacred bonds of matrimony. 

I do not think, therefore, it is safe or justifiable at ail in an inquiry 
of this sort to inquire into the degree of felicity or infelicity which 
existed between the husband and wife. 



LOUISVILI/E & N. R. 00. v. SILER et al. 
(Circuit Cîourt, E. D. ICentuclî;y, at Franlifort. January 9, 1911.) 

No. 686. 

1. CONSTITUTIONAL LAW (^ 80*) — ENCROACHMENT ON JUDICIAL POWEES— STATE 

Régulation of Rates— Validity of Kentucky Statute. 

Act Ky. March 10, 1900 (Laws 1900, c. 2 ; Ky. St. i 820a ; Russell's St. 
§ 5358). lînown as the "McChord Act," which makes it the duty of the 
State Raiiroad Commission, on complaint thereof, to hear and détermine 
whether a raiiroad company is exacting extortionate rates, and, if it 
so flnds, to make and fis just and reasonabie rates to be charged there- 
after, does not confer judicial powers on the commission, in violation of 
sections 27, 28, 109, and 135 of the state Constitution, which provide for 
the distribution of the executive, législative, and judicial povpers of the 

*£'or other cases see same topic & { trausss in Bec. & Âm. Digs. 1907 to date, & Rep'r Indexe» 
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State, designate the judicial tribunals, and forbid persons in one depart- 
ment from exercising aiiy power belonging to either ot the others, since 
the end to be attained by the hearing Is the fixing of rates, whlch is légis- 
lative, and to which the détermination of the reascnableness of existing 
rates is a necessary preliminary. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 
148-147 ; Dec. Dig. § 80.*] 

2. CoNSTiTUTioNAL Law (§ 298*) — DuE Process of Law — Depeivation of 

Pkopeety. 

To entitle a railroad company to invoke the protection of the consti- 
tutional provision against the taking of property without due process 
of law against the enforcenient of rates prescribed by a state, It must be 
shown that the rates are conflscatory, in that they do not yield the mini- 
mum reasonable return, as otherwise It will not be deprived of property 
by their enforcement, and what constitutes sueh reasonable minimum, 
as a judicial question, dépends upon circumstances and loeality. so that 
a gênerai characterization of a rate as unreasonable is insuffleient. 

[151. Note. — For other cases, see Constitutional Law, Cent. Dig. § 847; 
Dec. Dig. § 298.*] 

3. Constitutional IjAw (§ 318*) — Dxte Pbocess of Law— Right op Keview. 

A statute autliorizing a railroad commission to flx rates to be cliarged 
by a railroad company, which requires notice to the company and a hear- 
ing before the power can be exercised, is not unconstitutional, as de- 
priving the company of its property without due process of law because 
it does not also provide for a Judicial review of the order after it is made. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 949; 
Dec. Dig. § 318.*] 

4. Constitutional Law (§ 70*) — Judicial Powebs— State Régulation of 

Rates— Validity of Statute — Penalties for Violation. 

If an order of a state railroad commission flxing rates to be chargea 
by a railroad company is within the powers of the commission and oth- 
erwise légal, a court cannot rightf ully pass on the wisdom of the penalties 
imposed by statute for its violation or the right to impose them. 

lEd. Note.— For other cases, see Constitutional Law, Cent. Dig. § 131; 
Dec. Dig. § 70.*] 

5. Constitutional Law (§ 211*) — Equal Protection op Laws. 

It is only when a particular person or elass of persons, including cor- 
porations, Is denied equal privilèges in comparison with those extended 
to others similarly situated, that the provision of Const. U. S. Amend. 
14, whieh guarantees equal protection of the laws, is violated. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 211.*] 

6. Constitutional Law (§ 126*) — Impairment of Contbacts— Rigiits Given 

IN Railroad Charter. 

TJnder CDnst. Ky. § 190, requiring corporations then In existence in 
the state to accept its provisions in order to hâve the beneflt of future 
législation, among which provisions is one that every franchise granted 
shall be subject to revocation, altération, or amendment, a railroad com- 
pany, which filed its acceptance after the passage of Ky. St. § 573 (Rus- 
sell's St. § 2160), which provides that the provisions of ail charters and 
articles of incorporation inconsistent with its provisions shall stand re- 
pealed, and by section 816 (section 5353) prohiblts the talving of extor- 
tionate rates by any railroad, and also after passage of McOhord Act, 
March 10, 1900 (Laws 1900, c. 2; Ky. St. § 820a; Russell's St. § 5358), 
authorizing the State Railroad Commission to flx rates, cannot attaek 
the constitutionality of such statute, or of orders made under It, on the 
ground of impairment of a contract made by its charter authorizing It 
to charge certala rates. 

[Ed. Note.—- For other cases, see Constitutional Law, Cent. Dig. §§ 325, 
366-369; Dec. Dig. § 126.*] 

*-For other cases see same topic & § 2<cme£K in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
186 F.— 12 
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7. CouKTS (§ 489*) — Jtihisdiction of Fedebal Oouets — State Régulation ov 

Rates — Validity of Obdeiîs or State Commission. 

The fédéral courts can revlew an order of a state railroad commission 
fixing railroad rates, made pursuant to a valid state law, only on tlie 
ground that it is beyond the autborlty of tlie commission, as being con- 
fiscatory. 

[Kd. Note. — For other cases, see Courts, Cent Dig. § 1324 ; Dec. Dig. 
I 48S.*J 

8. Commerce (§ 34*) — State Régulation of Rates — Poweks of State — Indi- 

rect Ei'FECT on Interstate Rates. 

The fact that a railroad Company, in mailing up Its schedule of through 
rates filed with the Interstate Commerce Commission, lias talven the sum 
of its local rates In eaeh state, does not reniove such local rates froin the 
Jurlsdiction of the state for the purpose of régulation, nor does the fnet 
that a réduction of local rates by the state may incidentally place the 
Company under the business necessity of reducing its Interstate rates af- 
fect the legality of such réduction. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 82 ; Dec 
Dig. § 34.*] 

9. Carriers (§ 18*) — Rates^Reculations— Enforcement. 

The Individuals to whom the State Commission ordered the railroad 
conipany to make repayment of the excessive past rates are uecessary 
parties to a blll in equity seeking to set aside the award of repayment. 

[Ed. Note. — For other cases, see C-arriers, Cent. Dig. §§ 16-18; Dec. 
Dig. § 18.*] 

10. Appeal and Error (§ 479*) — Supersedeas. 

Where the décision Is appropriate to be reviewed, and where an abso- 
lute déniai of the preliminary in]unction would operate to destroy com- 
plainant's alleged rights, the restraining order will be continued pending 
the appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2251- 
2256 ; Dec. Dig. § 479.*] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against Adam T. Siler, Lawrence B. Finn, and Lew P. Tarlton, indi- 
vidually and as constituting the Railroad Commission of Kentucky. 
On motion for preliminary injunction. Denied. 

The complainant brings its bill in equity against défendants as Individuals, 
and also as offieials composing the Railroad Commission of Kentucky. The 
complainant was organized as a corporation under a spécial charter granted 
by the state of Kentucky. It is invested vfith the usual powers of a steam 
railroad company, and is maintaining and operatlng a number of Unes of 
railroad, comprislng a main stem and varions divisions and branches within 
the state, whlch are described in the bill by names and mileagé. The com- 
plainant has its oiHce and principal place of business in the city of Louisville, 
and the défendants are the duly qualifled ànd acting members of the Rail- 
road Commission mentioned, havlng their principal office in the city of Frank- 
fort, In the Bastern district of the state, of vifhich they are ail Inhabitants. 

Complaint Is made that on August 10, 1910, the Railroad Commission, upon 
pétition of a number of shlppers, passed an order declaring certain rates 
then exacted by the railroad company for the transportation of certain com- 
moditles betvpeen points named wlthln the state were extortionate, unjust, 
and unreasonable, forbidding their furtheï exaction, fixing lower rates, and 
declaring them to be just and reasonable, and, further, that the Commis- 
sion at the same tlme passed another order finding that the complalning 
parties had paid sums In exeess of just and reasonable rates for transporta- 
tion of such commodities between the points alluded to, and that each was 
by said order awarded a stated sum of money representing such exeess. 
Quite a number of grounds are stated in the bill against the validity of 

•For oUisr oases see same toplc & 9 numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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thèse orders. Thèse grounds, so far as they need be passed upon, arç stated 
in the opinion ; but it may be said in passing that the statute under which 
the orders were made is claimed to be violative alike of certain provisions 
of the Constitutions of the state of Kentueky and of the United States. 

The complainant prayed, among other thtngs, for an injunction to restrain 
défendants individually, and also jointly as the Railroad Commission, from 
continulng the orders of August lOth, from recommendlng or causing to be 
Instltuted any prosecutlon by indictment or othervvise against complainant 
or Its officers, agents, or employas, to recover any fine or penalty Imposed by 
the statute, or on account of complainant's fallure or refusai to put the or- 
ders, or either of them, into force on any of its Unes, from flllng a certlfled 
copy of the order flnding and awarding réparation in the office of the clerk 
of the circuit court in any of the counties having jurisdlction, or into or 
through whlch any of the Unes of road are operated concerning which the 
award was made, or in the office of the clerk of the circuit court of any 
other county withln the state, and that meantlme, and untll a décision could 
be had upon complainant's motion for an Injunction, a restraining order be 
grantèd immediately enjoinlng the acts in question, and that on final hear- 
ing the injunction as prayed be made perpétuai, the orders be declared null 
and vold, and that a mandatory injunction be Issued eommandlng défend- 
ants to recall and revoke each of the orders, and also that the statute un- 
der whlch the orders were made be declared and adjudged to be in violation 
alike of the Constitutions of the state of Kentueky and of the United States. 

On motion, and a showlng of irréparable Injury, a restraining order was 
on Septèmber 7, 1910, granted by judge Cocliran in accordanee with the 
prayer of bill, to continue untll Septèmber 26th of that month, when the 
rùotion for an Interlocutory injunction would be heard. On the last-named 
date certain affidavlts were flled by the parties, respeetively, and on the 
same date défendants filed two demurrers, one to the whole bill and the 
other to part of the bill, stating various grounds. But Judge Cochran for 
good reasons decllned to slt further in the case, stating that he would certi- 
fy this fact to Hon. Henry F. Se\'erens, presldlng Circuit .Tudge. Upon 
proceedings speclally taken Circuit Judge ;Warrlngton was designated to sit 
In the case, and In accordanee wlth the act of Congress approved June 18, 
1910 (36 Stat. p. 557, c. 309, § 17), District Judges Sanford and Denison 
were by the Circuit Judge called to his assistance on the hearing and déter- 
mination of the application for an interlocutory Injunction and ail questions 
arlslng in the cause. On Novemher 3, 1910, the parties to the cause appeared 
by their respective counsel, and leave was given to complainant to file an 
amended bill of complàlnt, and to défendants to amênd their demurrers to 
conforni to the bill of complàlnt as amended. The cause was argued on that 
day, and the prlnted record and brlefs were filed on the 25th of the month. 

By the amendment it is averred that at the date of the orders In dispute 
complainant owned and was operating Unes of railroad in 57 counties of 
Kentueky, and that its "average total mileage of railroad Unes then operated 
in that and other states was 1,590.55 miles" ; that the rates whlch the Com- 
mission found to be extortionate on August 10, 1910, were less than the 
maximum cliarter rates which complainant was authorized to exact; that 
the new rates fixed by the Commission were arbitrary, unreasonable, and 
discrlminatory for a number of reasons stated, whlch so far as necessary 
will be passed on in the opinion. 

Albert S. Brandeis, Henry L. Stone, and Wm. G. Dearing, for 
complainant. 

Jas. Breathitt, Atty. Gen., Jno. Francis Lockett, Asst. Atty. Gen., 
and McChord, Hines & Norman, for défendants. 

Before WARRINGTON, Circuit Judge, and SANFORD and DEN- 
ISON, District Judges. 

PER CURIAM. In view of the cllaracter of some of the fédéral 
questions presented by the averments of the bill as amended and ûf 
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the good faith in which the questions are urged, it is scarcely neces- 
sary to say that jurisdiction of the cause is vested in this court through 
the présence of those questions, no matter how it shall be found nec- 
essary to décide them, or whether to décide them at ail. Siler v. Louis- 
ville & N. R. R. Co, 213 U. S. 175, 190, 29 Sup. Ct. 451, 53 L. Ed. 
753. The nature of the fédéral questions made is for the most part 
like those reUed on in that case, and they will be stated as we progress. 
The power of the Railroad Commission of Kentucky to adopt and en- 
force the orders in dispute, is denied. 

By section 209 of the state Constitution, adopted September 28, 
1891, a commission was establislied, to be known as the "Railroad 
Commission," comprising three commissioners, whose powers were 
to be — 

"regulated by law; and untll otherwlse provided by law, the commission so 
created shall hâve the same powers ànd jurisdiction, perform the same dutles, 
be subject to the same régulations and receive the same compensation as now 
conferred, prescrlbed and allowed bv law to the existlng railroad commis- 
sioners." Eussell's St. Ky. 1909, p. 1622. 

March 10, 1900, the General Assembly of Kentucky passed a law, 
known as the "McChord Act," entitled: 

"An act to prevent railroad companies or corporations owning and oper- 
atlng a line, or Unes of railroad and its officers, agents, and employés from 
charging collecting or receiving extortionate freight or passenger rates in 
this commonwealth, and to further increase and deflne the dutles and powers 
of the Railroad Commission in référence thereto, and prescrlbing the manner 
of enforclng the provisions of this act and penalties for the violation of its 
provisions." Laws 1900, c. 2; Ky. St. c. 32, § 820a; Russell's St. 1909, pp. 
1303, 1304. 

The body of the act need not be set out, for it appears in 213 U. 
S. at page 179, 29 Sup. Ct. 451, 53 L. Ed. 753, as also 183 U. S. at 
page 484, 22 Sup. Ct. 165, 46 L. Ed. 289, and in 103 Fed-. at page 
218. The rate order now in dispute was made by the Commission in 
virtue of this act. As pointed out in the statement, the, constitutional 
validity of the act is challenged under both the state and fédéral Con- 
stitutions. The act has never been passed upon by the Court of Ap- 
peals of Kentucky ; but it is claimed that certain other statutes which 
in parts at least were kindred to portions of the McChord act hâve been 
passed. upon by the Court of Appeals. We shall consider thèse later. 

The McChord act was, however, held to be violative of certain pro- 
visions of the state and fédéral Constitutions in a décision rendered 
by Judge Evans shortly after the enactment of the law. Louisville 
& N. R. R. Co. V. McChord, 103 Fed. 216. That suit was one of 
several brought by a number of railroad companies operating roads 
within the state, to enjoin the Commission from carrying into effect 
any of the provisions of the act. Upon appeal diréctly to the Suprême 
Court, it was held that the suits and the orders made in them were 
prématuré, and the decrees were reversed and the cases remanded, 
with direction to sustain the demurrers and dismiss the bills. The 
constitutional validity of the McChord act was not determined. Mc- 
Chord v. Louisville & Nashville Rd. Co., 183 U. S. 483, 22 Sup. Ct. 
165, 46 L. Ed. 289. 
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Later the complainant in the présent suit filed a bill in this court 
to enjoin the enforcement of a certain order made by the Railroad 
Commission providing maximum rates for the transportation of ail 
commodities by the railroad company to and from ail points within 
the State. The cause was by stipulation submitted to Judge Cochran, 
who followed the décision of Judge Evans, holding the McChord att 
to be unconstitutional. Upon direct appeal to the Suprême Court it 
was again found unnecessary to pass upon the validity of the act, the 
court holding that "under the statute the Commission had no authority 
to make a gênerai tarifiF," and the final decree of the Circuit Court 
was for that reason affirmed. Siler v. Louisville & Nashville R. R. 
Ce, supra, 213 U. S. 198, 29 Sup. Ct. 457, 53 L. Ed. 753. 

We are thus brought to a considération of the validity of the prés- 
ent orders of the Commission. It appears by the bill that on May 30, 
1910, a number of distilling companies located and engaged in K.en- 
tucky in the manufacture, storage, and préparation for market and 
sale of whisky and other distillery supplies and products, and in ship- 
ping the same to and from their respective plants, fîled a joint péti- 
tion as plaintifïs with the Railroad Commission against the présent 
complainant, alleging that their respective plants were located upon 
lines and at certain named stations of the railroad, which are specially 
set forth in the bill; that in order to operate their distilleries it was 
necessary for each of the distilling companies to cause to be trans- 
ported over the railroad lines, from various points shown in an exhibit 
filed with the pétition, certain commodities required in the manufac- 
ture and préparation of whisky and other distillery products for the 
market ; that complaint was made in the pétition of certain rates whieh 
were being exacted for transportation of the commodities mentioned 
between stated points of origin and destination both within the state 
of Kentucky, and in connection with the rates so charged certain other 
rates were set forth for transportation of the same commodities be- 
tween the same points, which had been charged prior to March 25, 
1910; that the rates complained of were in excess of the former 
rates, and were extortionate, unjust, and unreasonable, while the for- 
mer rates had been maintained for many years, and were just and rea- 
sonable; and that the petitioners prayed that the Commission would, 
after due notice and investigation, make and fix just and reasonable 
rates, and not in excess of those charged prior to March 25, 1910. By 
a second paragraph the petitioners claimed réparation to the extent 
of the différence between the former rates and the existing rates ; the 
amount claimed by each petitioner being specifically stated, with a 
prayer accordingly. It is further stated in the original bill: 

"The évidence did show, and It is a fact, that on and for a number of 
years prior to the 25th dày of March, A. D. 1910, this comi>lainant did hâve 
in effect upon its lineis of railroad, from the points of origin aforesald to 
sald points of destination, rates of transportation covering supplies for dis- 
tilleries that were established and effective alone for the beneflt of owners 
of distilleries located at said last-named points, and with a purpose to en- 
courage the manufacture of whisky at said points on the Hues of railroad 
of complainant ; and it was shown by the évidence at said hearing, and It 
is a fact, that said rates (ail of whieh were contained in the tarifCs of com- 
plainant) did not apply to shipments of said supplies from the same points 
of origin to the same points of destination, when said supplies were in- 
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tended for other uses than those of the distilleries, but, on the contrary, In 
such cases, the rates that were eoutainéd in its tarltfs were, in faet chargea, 
collected, and recelved as aforesaid for like supplies when inteuded for dis- 
tillery uses. * * * That at ail such times said rates, applicable when 
the supi>lies were not for the use of distilleries, were the same rates which, 
under the tarifiC effective March 25, 1910, were made applicable also to 
said supplies when for such use; in other words, the différence in the rates 
based upon the intended uses of the supplies was abolished, but the rates 
made effective March 25, 1910, as aforesaid, were and are reasonable and 
just." 

Plainly the issues before the Commission involved the question 
whether the rates which had for years prior to March 25, 1910, been 
charged for the carriage of distillers' supplies and products within 
the State ofKentucky, should be restored, and whether the différence 
between those rates and the rates which had been put into effect on 
March 25, 1910, and thereafter exacted down to the filing of the pé- 
tition before the Railroad Commission, was recoverable as réparation. 
Upon thèse, issues and the évidence adduced, as well as the arguments 
and briçfs of > counsel for both sides, the Commission on August 10, 
1910, made the two orders. The récitals contajned in thèse orders 
are aHke, so far as they relate to the fihng of, the written complaint 
and exhibits, to the transmissioti of certified copies thereof by mail 
to the railroad company, to a written communication from the chair- 
man of the Commission advising the railroad company of the gênerai 
nature of the complaint and fixing a day for the hearing more than 
10 days thereafter- for the time and plape of hearing and the appear- 
ance of the parties by their counsél, to the fact of testimony being 
adduced and the hearings upon both testimony and arguments, includ- 
ing the filing of briefs, and following thèse in the first order this ap- 
pears: 

"The Commission, now being fully advised,, is of the opinion, and so or- 
ders, that the rates now charged, collected, and received by défendants for 
the transportatlon of the commodities to and from the points hereinafter 
stated are extorflonate, unjust, and nnreasonable, and by charging said 
rates défendant Is and has beén gullty of extortion. It îs therefore, ordered 
that said défendant, Louisville & NaghvIUe Railroad Company, be and it is 
hereby f orbidden to charge, collect, or receive for the transportatlon of 
said commodities to and from said points wholly within the state of Ken- 
tucky rates in excess of the following rates for the transportatlon of said 
commodities to and from. said points, as foUows: [See table attached.] The 
Commission is of the opinion that the foregoing rates so fixed for the trans- 
portatlon of said commodities from and to said points are Just and reasona- 
ble. It is further ordered that this ordër be entered upon the records of 
this office, and a copy thereof, attested by the secretary of the Oommission, 
be furnished défendant." 

The table of rates comprises 3 places of origin, viz., Covington, 
Newport, and Louisville, Ky., and 16 places of destination in that 
State. The rates are in cents per 100 pounds upon packages, barrels, 
bottles, etc., containing unnamed articles, while the articles that are 
named consist of corn, rye, malt or barley, and iron hoops. As we 
understand thèse rates, they are the same as the rates that were prior 
to March 25, 1910, charged for the carriage of distillers" supplies and 
products, but that they are by the order extended to ail shippers of 
Uke packages and comrnodities between the points and along the lines 
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named, without regard to the occupations of such shippers; whereas 
the rates put in force by the railroad company on and after March 
25, 1910, were the same as thosé previously exacted of shippers be- 
tween said points on said Unes who were not engaged as distillers. 
In other words, the uniform standard of rates as fixed by the rail- 
road company on March 25, 1910, was that previously charged to 
nondistillers, while the uniform standard fixed on August 10, 1910, 
by the Railroad Commission was the one existing prior to March 25, 
1910, in favor only of distillers. For reason stated later it will not 
be necessary or proper to pass upon the other order of the Commis- 
sion. 

The fîrst objection to the rate order is that the statute in virtue of 
which it was made in terms confers judicial power upon the Commis- 
sion in violation of sections 27, 28, 109, and 135 of the state Consti- 
tution. The first two of thèse sections provide for the distribution 
of the powers of government, législative, executive, and judicial, and 
forbid persons in one 6Î thèse departments f rom exercising any power 
belonging to either of the others. By section 109 the judicial power, 
both as to matters of law and equity, is vested in the Senate when sit- 
ting as a court of impeachment, the Court of Appeals, and "the courts 
established by this Constitution"; and by section 135: 

"No courts, save those provided for in this Constitution, shall be estab- 
lislied." 

As regards the question of rates, it is made the duty of the commis- 
sion by the McChord act, upon complaint made, or information re- 
ceived, or reason to believe that a railroad company is exacting "ex- 
tortionate f reight or passenger rates, * * * ^o hear and détermine 
the matter as speedily as possible." The act requires the Commission 
to give the company complained of not less than 10 days' notice by 
letter mailed to an ofïicer or employé stating the time and place of 
hearing, the nature of the complaint or matter to be investigated, and 
"to hear such statements, arguments or évidence otïered by the parties 
as the Commission may deem relevant." The act further provides that, 
should the Commission détermine that the company is or bas been 
"guilty of extortion," the Commission "shall make and fix a just and 
reasonable rate," which the company may exact "for like services 
thereafter rendered." The rates so fixed — 

"shall be entered and be an order upon the record book and signed by the 
Commission and a copy mailed to an ofHcer or employé of the company af- 
feeted. This rate shall be in force and effect at the expiration of ten days 
thereafter, and may be revoked and modifled by an order llkewise entered 
of record." 

The contention is that the words employed in clothing the Com- 
mission with authority clearly indicate a design to invest the Com- 
mission with judicial power. It is clear that the rate-making power 
is vested, and that this is législative in character. But it is said that 
the exercise of this power is dépendent upon the duty "to hear and 
détermine" whether the corporation "is or bas been guilty of extor- 
tion," and that this duty cannot be performed without exercising ju- 
dicial power. 
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Bef ore the McChord act was passed, the General Assembly of Ken- 
tucky by section 816 (Russell's St. §.5353) had defined the exaction 
by any railroad company of "more than a just and reasonable rate 
of toll and compensation for the transportation of passengers and 
freight" as "extortion," and had by section 819 (Russell's St. § 5356) 
penalized such exaction as an offense. But a judgment and verdict 
of conviction under an indictment charging such offense Avas reversed 
in the case of Louisville & Nashville Railroad Co. v. Commonwealth, 
99 Ky. 132, 136, 35 S. W. 129 (33 L. R. A. 209, 59 Am. St. Rep. 
457), because the statute leaves "uncertain what shall be deemed a just 
and reasonable rate of toll and compensation." Further, in the course 
of the opinion it was said (at pages 139, 140, of 99 Ky., and page 131 
of 35 S. W. [33 L. R. A. 209, 59 Am. St. Rep. 457]) : 

"No case ean be found, we believe, where such indefinite législation bas 
been upheld by any court wàere a crime is sought to be imputed to the ac- 
cused. Manifestly, in actions by shippers against carriers for recovering 
back the excess of charges over reasonable rates, the rule is quite différent. 
In such actions the statute may be invoked as merely declaratory of the 
commou law, and the question of reasonable rates is one to be heard by the 
court or jury." 

Apparently the difificulty encountered in that case was sought to 
be remedied by the McChord act; for the very mode prescribed by 
the McChord act for the exercise of the rate-making power was cal- 
culated to furnish the Commission with the facts necessary to as- 
certain what a just and reasonable rate would be, and also to put to 
the test the reasonableness or not of the existing rate. It is hardly 
conceivable in a contested case that the mind could be prepared to 
résolve the question of "extortion," or "extortionate rate," without 
obtaining and considering facts tending to show what would be a fair 
compensation for the service in issue; and those very facts would 
inevitably establish a standard for at once fîxing a reasonable rate 
to be charged for the service and testing the character of the existing 
rate. The circumstance, then, that thèse two results must necessarily 
be reached in the manner pointed out, is one that ordinarily attends 
the exercise of législative power. 

It would therefore seem that the true intendment of the statute 
respecting rates was to bestow législative power, rather than judicial 
power, and that the législative power given to fix a just and reason- 
able rate to be enforced in the place and stead of the unreasonable 
rate necessarily embraced as part of the législative power itself the 
right to find the fact of unreasonableness of the existing rate. If 
this latter right cannot be included in the grant of the législative power 
so vested, without violating the provisions of the state Constitution 
concerning judicial power, it is difficult to see how any rate-making 
power at ail could he granted. We cannot believe that the judicial 
power, which was designed to be alone vested in the courts mentioned 
in those provisions, was intended to prevent either the législative de- 
partment or the Railroad Commission from investigating into and fînd- 
ing facts which are but the necessary and familiar incidents and con- 
ditions to right législation. 

In reaching this conclusion we do not overlook the particular words 
used, ôr their séquence, as set forth in the McChord act. Even if 
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section 816 of the Kentucky Statutes did not survive the décision in 
Louisville & Nashville Railroad Co. v. Commonwealth, before cited, 
in the sensé that as there stated (99 Ky. 140, 35 S. W. 131 [33 L- 
R. A. 209, 59 Am. St. Rep. 457]) "the statute may be invoked as 
merely declaratory of the common law" respecting the législative 
meaning intended to be attached to the word "extortion" in its re- 
lation to railroad rates — that is, that any charge of "more than a just 
and reasonable rate" w^as "extortion" — still one of the accepted mean- 
ings of the word "extortion" is to overcharge, and the word could 
not hâve been used in any other sensé in the McChord act, because 
the penalties embraced by that statute are not inflicted for practicing 
extortion through exaction of the old rates, but for exacting "a great- 
er or higher rate, toU or compensation, for like service thereafter ren- 
dered than that made and fixed by said Commission." The established 
common-law meaning of reasonable rates and inhibition of unreason- 
able rates must then hâve been in the minds of the lawmakers when 
nsing the phrases "fix a just and reasonable rate for freight or pas- 
sengers" and "guilty of extortion." It should be noted that in Siler 
V. Louisville & Nashville R. R. Co., 213 U. S. 175, 197, 29 Sup. Ct. 
451, 457, 53 L,. Ed. 753, Justice Peckham did not seem to observe any 
vice in the use of the word "extortion." He said: 

"The statute, it will be remembered, gives no power to the Commission 
to fix rates, unless it bas already determlned that the rates complained of, 
or whieh it has ins'estigated upon. its own information, are extortionate, 
after hearing the parties, and then it iixes the rates at a just and reasona- 
ble amount. If no extortion is found. in any particular rate, there can be 
no fixing of rates in that particular." 

That this Railroad Commission was not exercising judicial power, 
within the inhibited sensé of the state Constitution, is shown, we 
think, by the décision of the Suprême Court in Prentis v. Atlantic 
CoastUne, 211 U. S. 210, 29 Sup. Ct. Q, 53 L. Ed. 150. The suits 
there involved were brought to enjoin the Virginia State Corporation 
Commission from publishing or enforcing its order fixing passenger 
rates to be chargea on railroads operating in the state of Virginia. 
One of the grounds averred was that the rates were confiscatory. 
The Commission was created by the state Constitution, and its powers 
were defined by that instrument and certain statutes passed in pursu- 
ance of it. It was invested with législative, judicial, and executive 
powers. It was contended that the proceedings before the Commis- 
sion were proceedings in a court of the state, which the fédéral courts 
were by Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), forbidden to 
enjoin, and that the décision of the Commission made the legality of 
the rates res adjudicata. The contentions made under the demurrers 
and pleas necessarily put to the test the nature of the power the Com- 
mission was exercising when issuing the orders, receiving and consid- 
ering the évidence offered, and finally fixing the disputed passenger 
rates. Speaking for the court in respect of thèse proceedings, Mr. 
Justice Holmes said (211 U. S. 226, 29 Sup. Ct. 69 [53 L. Ed. 150]): 

"But we think it eqvially plaln that the proceedings drawn in question 
hère are législative in their nature, and none the less so that they hâve taken 
place with a body which at another moment, or In its principal or dominant 
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aspect, is a court sueh as is lueant by section 720. A judiclal inqulry In- 
vestigates, déclares, and enforces liabllities as tliey stand on présent or past 
faets and under laws supposed alrendy to exist. ïliat is Its purpose and 
end. Législation, on the other hand, looks to the future, and changes ex- 
Istlng conditions by maklng a new rule to be applied thereafter to ail or 
some part of tliose subject to its power. The establishment of a rate is the 
making of a rule for the future, and therefore is an act législative, not ju- 
diclal, in kind. * • *" 

Again (211 U. S. 227, 29 Sup. Ct. 70 [53 L. Ed. 150]): 

"And it does not matter what inquirles may hâve been made as a pre- 
liniinary to the législative act. Most législation is preceded by hearlngs and 
Investigations. But the eft'eet of the inquiry, and of the décision made npon 
it, is determined by the nature of the act to which the inquiry and décision 
lead up. * * * So, when the final act is législative, the décision which 
iuduces it cannot be judiclal in the practical sensé, although the questions 
consiàered niight be the same that would arise in the trial of a case." 

We do not fail to observe the fact that the Virginia Commission 
does not seem expressly to hâve been required, as the Kentucky Com- 
mission is, to find the existence of extortionate rates as a condition 
to the right to fix and supplant them by new ones. But, apart from 
the practical necessity for the Virginia Commission to look into and 
consider the existing rates, no perceivable distinction is to be found 
between the nature of the power exercised at the hearing and inves- 
tigation into évidence of facts upon which the new rates must of 
necessity be based, and that of the power to pass upon the question 
of extortionate rates then existing. AU such matters are but pre- 
liminary and inducive to the exercise of the main power— the législa- 
tive rate-rnaking power — and are as certainly mère incidents as are 
any other facts leading up to the making of the législative rate ; for 
it must constantly be borne in mind that everything found in such 
investigation is in efifect but collatéral to the new rule which is there- 
after to be formulât ed and applied. 

This, of course, suggests and we feel keenly the force of the state- 
ment made by the late Justice Brewer in Interstate Commerce Com- 
mission V. Railway Co., 167 U. S. 479, 499, 17 Sup. Ct. 896, 900 (42 
L. Ed. 243): 

"It Is one thlng to Inquire whether the rates which hâve been charged 
and coUected are reasonable — that is a judicial act ; but an entirely dif- 
férent thing to prescribe rates which shall be charged in the future — that is 
a législative act." 

It is to be noticed that the question with which the learned justice 
was then confronted was whether the Interstate Commerce Commis- 
sion was possessed of .the rate-making power. He was not consider- 
ing a question like the one we are now endeavoring to solve. He was 
dealing with a claim that the rate-making power was to be implied 
from other powers with which the Commission was expressly clothed. 
It might well hâve been that an order of the fédéral Commission fînd- 
ing that any given rates were unreasonable and ordering the railroad 
company to cease and desist from further exacting such rates, which 
order would become prima facie évidence of the fact of unreasonable- 
ness in any proceeding brought in a court to enforce it, was judiciaî 
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in its nature; but if we rightly interpret the décision in Prentis v. 
Atlantic Coast Line, we are unable to see why a finding of the same 
character respecting particular rates made by a commission having 
express power to fix, and with a purpose to fix, new and reasonable 
rates for future enforcement and opération, should not be regarded 
as merged in the new rule, and treated as part of the législative pow- 
er exercised in adopting the rule. Southern Pac. Co. v. Bartine, 170 
Fed. 725, 775. Indeed, Justice Brewer must hâve had in mind, when 
using the language before quoted, a principle similar to that expressed 
in Prentis v. Atlantic Coast Line ; for at an earlier stage of his opin- 
ion in Interstate Com. Commission v. Railway Co., he said (167 U. S. 
494, 17 Sup. Ct. 898 [42 L. Ed. 243]) : 

"Congress might itself prescribe the rates; It mlght commit to some sub- 
ordlnate tribunal thls dut}' ; or it mlght leave with the companies the rlght 
to flx rates, subject to régulations and restrictions, as well as to that rule 
which is as old as the existence of common carriers, to wit, that rates must 
be reasonable." 

While it is true, as before stated, that the Kentucky Court of Ap- 
peals bas not passed upon the question now under considération, yet 
it bas decided one or two questions which are so far kindred as in 
some degree to disclose that court's views of the powers of the Com- 
mission. Louisville & Nashville Railroad Co. v. Commonwealth, 106 
Ky. 633, 51 S. W. 164, 1012, 90 Am. St. Rep. 236, decided less than 
a year before the passage of the McChord act, was an appeal by the 
railroad company from a judgment of conviction under an indict- 
ment for violating the long and short haul clause provision of the 
statute of the. state. The statute was enacted in pursuance of section 
218 of the state Constitution, which forbids a railroad company to 
charge greater compensation for transporting passengers or property 
under substantially similar circumstances and conditions for a shorter 
than for a longer distance over the same line in the same direction, 
the shorter being included within the longer distance, subject, hovi'- 
ever, to a proviso that upon application to the Railroad Commission 
the carrier may af ter an investigation by the Commission be author- 
ized to charge less for longer than for shorter distances, and the Com- 
mission may from time to time prescribe the extent to which such 
carrier may be relieved from the opération of the section. To carry 
this into effect, the statute was enacted making a violation of a pro- 
vision similar to one contained in the section an offense, and impos- 
ing a fine of not less than $100 nor more than $300, to be recoverable 
by indictment in a named circuit court. The matter in controversy 
concerned the transportation of coal ; the company charging a greater 
sum for a shorter distance than it charged for longer distances. The 
company justified the différence in rates on the ground that it was 
necessitated by compétition. The matter had pursuant to the statute 
been submitted to the Railroad Commission, and after investigation 
had upon notice and hearing that body made an order in writing "de- 
clining to exonerate the company from the opération of the provisions" 
of the statute, and thereafter, at its suggestion, appellant was indicted, 
found guilty and fined. In the course of the opinion of the court it 
was said (106 Ky. 638, 51 S. W. 166 [90 Am. St. Rep. 236]): 
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"To hold that only railroad men understand rates, or tluit tliey ghall b© 
allowed alone to ûx the rates, and that no tribunal can review their décision 
as to what rates are reasonable, is to put In tbelr hands a power danfrerous 
to the welfare of the coinmunity. * * * it was the aim of tlie Constitu- 
tion to require the rallroads in the state to treat ail loealities fairly and 
with equality; but, as différences of conditions ever varying would con- 
stantly arise, it prescribed no flxed rule, but created a tribunal to act as 
unipire between the rallroads and the people, and décide when and to \\\mt 
estent a greater charge might be made for a short than for a long huul im- 
der like circunistances and conditions. * * * " 

Again (106 Ky. 640, 51 S. W. 166 [90 Am. St. Rep. 236]): 
"The power to détermine this matter niust be vested sornowhere, and, the 
Constitution having created a spécial tribunal for this piirpose, ,we cannot 
see that its provisions are subject to any of the objections ràised by appel- 
lant." 

It is true that no new rates were in that case fixed by the Commis- 
sion; but since the Constitution and statute forbade exaction of the 
charges if the transportation in both instances was furnished "un- 
der substantially similar circumstances and conditions," the Commis- 
sion necessarily passed upon that question when adopting its order 
or refusai as certainly as it would hâve decided it if the order had 
been to exonerate. The inévitable effect of its conclusion was that 
the company's rates were unreasonable. In principle nothing more 
than this respecting the exercise of judicial power was donc in the 
présent case. The case was taken to the Suprême Court of the United 
States (Louisville & Nash. Rd. Co. v. Kentucky, 183 U. S. 503, 515, 
22 Sup. Ct. 95, 46 L. Ed. 298), and that tribunal, in spite of the exist- 
ing fédéral rule respecting long and short hauls, felt itself bound to 
accept the meaning of the state enactment as construed by the state 
court, and, passing upon the fédéral questions presented, affirmed the 
Court of Appeals. 

Still another order of the Railroad Commission was upheld by the 
Court of Appeals in Commonwealth v. Louisville & Nashville Rail- 
road Co., 120 Ky. 91, 85 S. W. 712. The action was one to compel 
the railroad company through mandatory process to furnish greater 
facilities for the transportation of passengers and freight between 
points named in the state. It appeared that a proceeding was begun 
before the Railroad Commission against the railroad company, and 
upon due notice a hearing was had by the Commission upon évidence. 
The Commission decided that the public had a right to the use of "lo- 
cal passenger and freight train service over the railroad from Shelby- 
ville to Christiansburg as demanded." The company refused to com- 
ply with the Commission's order. One of the défenses was that the 
expense of compliance would entail upon the railroad company a 
heavy and continuons loss. Under certain statutory provisions rail- 
road companies were required to run at least one passenger train 
each way on every day of the year, Sundays excepted. It was said 
in the opinion (120 Ky. 104, 85 S. W. 715) : 

"The power to regulate the relative rights and duties of the rallroads and 
the public in this state bas, in large measure, been delegated by the I^egis- 
lature to the Railroad Commission, and, the provisions of the statute under 
which the commissioners acted in this case being reasonable, we can îjnt 
conclude from the facts disclosed by the record that tlieir détermination uf 
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the questions presented by the complaint upon which. tliey acted was proper, 
and for the convenienee of the public. Tlierefore ttie recommendation made 
by them should liave beea obeyed by the railroad companies; but, they hav- 
ing failed to do so, appellant could but resort to the courts for relief." 

See, aiso, Pennington v. Wolfolk, 79 Ky. 13, which sanctioned the 
vesting of power not judicial in the county court. That was done 
under an earher Constitution, but apparently not differing materially 
from the présent one touching distribution of powers. 

It is not disputed that the rate-making power is législative in char- 
acter (McChord v. Louisville & Nashville Rd. Co. [before cited] 183 
U. S. 483, 495, 22 Sup. Ct. 165, 46 h. Ed. 289 ; Prentis v. Atlantic 
Coast Line [before cited] 211 U. S. 210, 226, 29 Sup. Ct. 67, 53 L. 
Ed. 150; Eouisville & Nashville Rd. Co. v. Interstate Commerce Com- 
mission [decided April 10, 1910, by the Circuit Judges of the Sixth 
Circuit, Judge Severens announcing the opinion] 184 Fed. 118); nor 
that the power may be delegated (Louisville & Nashville Rd. Co. v. 
Interstate Commerce Commission, supra ; Atlantic Coast Eine v. N. 
C. Corp. Corn., 206 U. S. 1, 19, 27 Sup. Ct. 585, 51 L. Ed. 933; Vil. 
of Saratoga Spgs. v. Saratoga G. Co., 191 N. Y. 123, 132-140, 146, 
83 N. E. 693. 18 L. R. A. [N. S.] 713, presenting a review of New 
York and fédéral décisions concerning doctrine of delegated author- 
ity, and as to delegated power to fix rates). We are therefore con- 
strained to hokl that the McChord act is not violative of the judicial 
clauses of the Constitution of the state of Kentucky. 

Another objection made to the constitutional validity of the Mc- 
Chord act is that neither that act nor any other contains a provision 
for appeal to any court from a final order of the. Commission de- 
claring an existing rate extortionate. This objection may be consid- 
ered in connection with a still further one that is made on account 
of the penalties prescribed by the act. Both of thèse objections are 
in terms founded upon averments of the bill as amended and claims 
urged in argument, that the absence of the right of appeal and the 
severity of the penalties imposed are alike violative of the due pro- 
cess and equal protection clauses of section 1 of the fourteenth amend- 
ment. 

As regards the claim that the constitutional guaranty of due pro- 
cess is violated by the rate order, the inquiry is whether the bill and 
affidavits show that complainant would through enforcement of the 
new rates be deprived of property. No averment is made either in 
terms or efïect that the new rates would not yield a profit to the car- 
rier; much less that the entire business would not do so. In the ab- 
sence of a showing that property is taken, the protection of this guar- 
anty cannot be invoked. What may be a reasonable rate or return, as 
a matter of légal policy, having due regard to encouraging the invest- 
ment of capital in railroad enterprises is one question ; but when the 
inquiry becomes a judicial problem, to be considered as involving the 
taking or not taking of the railroad's property, it is essentially a différ- 
ent question. The lawmakers, dealing with the législative problem, 
might think that in successful business years a maximum return, for 
example, of 10 per cent, upon the investment would be reasonable. 
The courts, dealing with the judicial problem, are afifected by locality 
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and attending risks and circumstances involved in the particular case, 
and apparently insist only upon a minimum return to the owner of 
property devoted to public use which will be reasonable (say, for ex- 
ample, 6 per cent.) upon the properly computed investment. An il- 
lustration of this rule may be f ound in the announcement made by Jus- 
tice Peckham in Willcox v. Consolidated Gas. Co., 212 U. S. 19, 20, 
29 Sup. Ct. 192, 53 L. Ed. 382 : 

"There Is no rule as to any imrtlcular rate whlch any corporation subject 
to législative control in the matter has a rlght to obtaln wlthout législative 
interférence. It dépends upon circumstances and locality. In this particu- 
lar case with référence to the risk attending the business and the locality 
where it is earrled on, the complainant is entltled to a return, if it is pos- 
sible, of 6 per cent, upon the fair value of its property actually used in its 
business of supplying gas." 

In City of Owensboro v. Cumberland Téléphone & Telegraph Co., 
174 Fed. 739, 747, 99 C. C. A. 1, 9, it was said by the présent Mr. 
Justice lyurton respecting certain rates in dispute: 

"It is plain that the rates of such a company may not be reduced to a 
point below a rate which will pay operating expenses, maintain the plant, 
and return a fair profit upon the capital actually Invested." 

It is to be observed of the décisions in those cases that the justices 
were speaking of the entire property and earnings of the companies 
involved. But there seems to be a distinction made between cases 
"in which a public service is distinctly intended and rendered,". and 
cases "in which, without any intent of public service, the owners hâve 
placed their property in such a position that the public has an interest 
in its use." Cotting v. Kansas City Stockyards Co., 183 U. S. 79, 
93, 22 Sup. Ct. 30, 36, 46 L. Ed. 92. Thus, as respects the former 
class, in Minneapolis & St. Louis Rd. v. Minnesota, 186 U. S. 257, 
267, 22 Sup. Ct. 900, 904, 46 L. Ed. 1151, where certain coal rates 
as fixed by a state railroad- commission were involved, and one of the 
questions was "whether the tariff fixed by the Commission is wholly 
inadéquate and not compensatory," Mr. Justice Brown said : 

"WKile we hâve never decided that the Commission may compel such 
réductions, we do not think it beyond the power of the state Commission to 
reduce the freight upon a particular article, provided the companies are 
able to earn a fair profit upon their entire business, and that the burden is 
upon them to impeach the action of the Commission in this particular." 

See, also, San Diego Land Company v. National City, 174 U. S. 
739, 754, 19 Sup. Ct. 804, 43 E. Ed. 1154. 

There is, then, manifest room for vagueness and ambiguity in em- 
ploying a word like "unreasonable" to characterize a rate. What might 
he regarded by a carrier as unreasonable might be considered by a 
court as just and reasonable. 

Now, turning to the bill and afBdavits in the présent case, we find 
gênerai averments that the new rates are unreasonable and absurdly 
low, etc. But the bill does not clearly tender an issue that can be 
said to involve confiscatory rates, and complainant's counsel state 
in their brief that complainant is not bound in this case to allège or 
prove that the new rates are confiscatory, and upon an oral argument 
the same counsel expressly disclaimed a purpose to rely upon any 
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contention that the new rates are confiscatory. This concession, we 
think, was but natural, in view of the history of the rates which the 
railroad company voluntarily maintained for years prior to March 25, 
1910, as before pointée! out. No averment is made touching the pro- 
portions in volume of distillers' traffic and of nondistillers' traffic, and 
it could not be assumed that the company had been carrying distillers' 
supplies and products at confiscatory rates, nor that the extension of 
those rates to ail similar traiïic on the lines in question would amount 
to the confiscation of property. In view, therefore, of the bill and 
the disclaimer of counsel, we think that argumentative statements Hke 
those contained in the form of affidavits should be, for the purposes 
of this preliminary injunction, disregarded. The resuit is that the 
rates in dispute must, so far, at least, as they are apphcable to traiïic 
originating and carried wholly within the state, be treated at this stage 
of the case as not unreasonable, in the sensé of being confiscatory, but, 
on the contrary, as just and reasonable, and consequently as within 
the power of the Commission. 

The issue, then, if any can be said to arise on this branch of the 
case, under the due process clause, is not presented through averment 
of facts, but by argument based on the législative failure, through 
the McChord act or other statute, to provide for a judicial review of 
a rate-making order. It must be borne in mind, however, that the 
McChord act in terms provides for notice to the railroad company and 
a hearing, and a hearing before any rate-making order can be made,! 
and that complainant was notified of the complaint and given oppor- 
tunity to be heard upon it, and was in f act heard both by évidence and 
argument before the order was adopted, and, moreover, that the act 
further provides that no such order shall take effect until a copy of 
it is mailed to a représentative of the railroad company, and until the 
expiration, of 10 days thereafter. Was it necessary to provide both 
of the remédies mentioned, or at least the one for judicial review 
after the passage of a rate-making order, to avoid violation of the 
guaranty of due process ? 

In Cin., N. 0._& Texas Pac. R. R. v. Commonwealth, 81 Ky. 492, 
498, 502, 504, 505, complaint was made against an order of the Rail- 
road Commission of Kentucky equalizing and increasing taxes laid 
upon railroad property. The companies were required through speci- 
fied ofïicers to make annual return under oath to the Auditor of Public 
Accounts of the mileage and average value per mile of the railroads, 
etc. Lack of due process was urged on the theory that there was no 
provision for notice and hearing before the order was made, or for 
revising or reviewing the order after it was made. It was not that the 
railroad companies did not hâve actual notice, or that they were not 
in truth heard, or even that the valuation placed was too high (pages 
498, 502, 504, 505). After speaking of the term "due process of law" 
(page 509), Judge Pryor, in announcing the opinion of the court, said 
of the Commission (page 512): 

"The time and place of the meeting, having been flxed by law, is notice 
to ail, and if the reports of the chief offleers of thèse corporations are to be 
regarded as an assessment and the commissioners a board of review, the act 
provides that they shall assemble at the Audltor's office in Frankfort, on 
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the Ist day of September in each year, for the purpose of flxiug valuatlona, 
and with that view are required to examine the reports made by the officers 
of the roads. This Is notice to the companies, and to requlre actual notice 
to every one interested, if this board bas supervisory power over ail prop- 
erty ,in state, would be altogetber impracticable ; nor will it answer to say 
that, because there are only a few lines of railroad within the state, actual 
notice could be readily glven, for the courts would then be deterniinlng the 
constitutionality of the act by tbe extent of their supervisory power. As we 
construe the act, although in the nature of an original assessment, the par- 
ties had the right to be heard, and were in fact heard, before the board pass- 
ing on the question of valuation." 

The décision was affirmed in Kentucky Railroad Tax Cases, 115 
U. S._321, 333, 6 Sup. Ct. 57, 61, 29 h. Ed. 414. Justice Matthews, 
speaking for the court and of the annual return above mentioned, said : 

"This return, made by the corporation through its officers in the state- 
ment of its own case, in ail the particulars that entered into the question 
of the value of its taxable property, may be verifled and îortified by such 
explana tiens and proofs as it may see fit to insert." 

The learned Justice at a later portion of the opinion (115 U. S. 335, 
6 Sup. Ct. 57 [29 ly. Ed. 414]) disposed of a claim that there was no 
security against the arbitrary action of the Commission by stating tliat 
the possibility of such a resuh was but the necessary imperfection of 
ail human institutions, which admits of no remedy. He also alluded 
to the fact that the tax had ultimately to be enforced by judicial pro- 
ceedings. Thèse décisions met with approval in San Diego Land Co. 
V. National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154, upon 
grounds which we regard as controlling. The décision in the San 
Diego, Case involved the validity of constitutional, statutory, and mu- 
nicipal provisions for the régulation of water rates. One ground of ob- 
jection was that those provisions did not furnish due process of law. 
One thing to be observed of the relevancy of the décision to the prés- 
ent case is the comment there made upon décisions involving railroad 
rate-making power. After distinguishing the case of Chicago, Mil- 
waukee, etc., Railway v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 
702, 33 L. Ed. 970, on the grounds that the Suprême Court of Minne- 
sota had held that the state statute in question made the action of the 
Commission final and conclusive as to railroad rates and that the rail- 
road companies were not at liberty in any form or at any time to ques- 
tin them (174 U. S. 748, 19 Sup. Ct. 809 [43 D. Ed. 1154]), Mr. Jus- 
tice Harlan, in delivering the opinion of the court and speaking of the 
necessity of notice to appellant before fixing the water rates, said 
(174 U. S. 752, 19 Sup. Ct. 809 [43 L. Ed. 1154]) : 

"Was the appellant entitled to formai notice as to the précise day upon 
which the water rates would be flxed by ordlnance? We think not. The 
Constitution Itself was notice of the fact that ordinances or resolutions fix- 
ing rates would be passed annually in the nionth of February in each year 
and would take effect on the Ist day of July thereafter. It was made by 
statute the duty of the appellee at least 30 days prier to the 15th day of Jan- 
Tiary in each year to obtain from the appellant a detailed statement showing 
the names of water rate payers, the amount pald by each duriug the preced- 
Ing year, and 'ail revenue derived from ail sources,' and the 'expenditures 
made for supplying water during said time.' It was the right and duty of 
appellant in January of each month [year] to make a detiiiled statement, 
iinder oath, showing every fact necessary to a proper conclusion as to the 
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rates tliat should be allowed by ordinance. * » * Provision was thus 
made for a hearing in an appropriate way. Tlie défendant'» board eould not 
hâve refused to receive tbe statement referred to in the statute, or to hâve 
duly coiisidered it and given it proper weight in determining rates." 

Allusion to the Kentucky Railroad Tax Cases, supra, foUows, and 
then the learned Justice proceeds (174 U. S. 753, 19 Sup. Ct. 809 [43 
L. Ed. 1154]): 

"There is no ground to say that the appellant did not in f act hâve or was 
denied an opportunlty to be heard upon the question of rates. On the con- 
trary, it appears in évidence that the subject of rates was considered In 
conférences between the local authorities and the officers of the appellant. 
Those officers may not hâve been présent at the final meeting of the clty 
board, when the ordinance complalned o£ was passed." 

In view of the provisions made by the McChord act for notice and 
hearing, and the actual hearing and trial had upon évidence and argu- 
ment in the instant case, we think it f ails fairly within the décisions in 
the Kentucky Railroad Tax Cases and the San Diego Case. It can 
make no différence that the order so made upon notice and trial was 
final. As said by Justice Shiras respecting an order of this very Com- 
mission in Louisville & Nash. Rd. Co. v. Kentucky, 183 U. S. 503, 
515, 22 Sup. Ct. 95, 100, 46 L. Ed. 298: 

"Flnallty is a characteristic of the iudgment of ail tribunals, unless the 
laws provide for a review. Nothing is more comnion than the appointment 
of juries or commissioners to flnd the value of land taken for public use, 
or to assess damages to them, whose flndings are deemed final." 

Hence the présent case does not fall within the ban of those déci- 
sions which deal with statutes or with orders of subordinate bodies 
denying both notice and hearing, or with rates either admittedly or 
manifestly confiscatory. 

As regards the penalties fixed by the McChord act, the most that can 
be claimed is that through their excessive character the officers and 
agents of complainant, and aiso its property, would be imperiled by 
resort to judicial proceedings for the purpose of contesting the vahd- 
ity of the order fixing new rates. It is true that thèse penalties are 
severe. The provision is: 

"And should said railroad company or corporation, or any officer, agent 
or employé thereof charge, coUeet or receive a greater or higher rate, toU or 
compensation for lUie services thereafter rendered than that made and fixed 
by said Commission, as herein provlded, said company or corporation, and 
said officer, agent or employé shall each be deemed guilty of extortion, and 
upon conviction shall be fined for the first offense in any sum not less than 
five hundred dollars, nor more than oue thousand dollars, and upon a sec- 
ond conviction, in any sum not less than one thousand dollars, nor more 
than two thousand dollars, and for the third and succeeding convictions in 
any sum not less than two thousand dollars nor more than. five thousand dol- 
lars." 

It is claimed in behalf of the Commission that under certain déci- 
sions of the Court of Appeals there can be but one offense, and one 
penalty of $1,000 for that offense; but on behalf of complainant thèse 
décisions are sought to be distinguished on the ground that the stat- 
utes there involved related only to a single person or company, while 
hère the act relates, not only to the carrier, but to each of its officers, 
186 F.— 13 
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agents, ar.d employés, in the sensé that each could be prosecuted for 
committing the first, second, third, and subséquent offenses. It is 
also urged by the Commission that the penalties clause could be held 
void, and the rest of the act valid. Further, the Commission has pre- 
sented affidavits disavowing any purpose to try to enforce the order 
through the penalties, at least until the validity af the order has been 
passed upon in a civil suit. It would seem that an order fixing just 
rates could be enforced in Kentucky by civil action. Commonwealth 
V. Louisville & Nashville R. R., 120 Ky. 91, 85 S. W. 712; section 
273 of the Civil Code of Kentucky. 

If, then, the order fixing new rates is within the power of the 
Commission, a court cannot rightfully pass upon the wisdom of the 
penalties or the right to impose them. The question comes to be 
whether the railroad company is entitled to complain of the amount of 
fines, where it cannot aver and maintain that the rates to be violated 
are confiscatory. Surely this case is not like that of Ex parte Young, 
209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 
932. There the charge was that the rates were confiscatory, and the 
very drastic nature of the penalties, involving imprisonment, was 
calculated to deter the représentatives of the railroad companies from 
attempting by judicial proceedings to protect the property against 
confiscation. In the course of the opinion Justice Peckham said 
(209 U. S. 147, 28 Sup. Ct. 449 [52 L. Ed. 714, 13 L. R. A. (N. S.) 
932]): 

"In the case, however, of the establishment of certain rates without any 
hearing, the validity of such rates neeessarlly dépends upon whether they 
are high enough to permit at least some return uymn the Investment (how 
much It Is not now necessary to state) and an Inquiry as to that faet is a 
proper subjeet of judieial Investigation. If It tums ont that the rates are 
too low for that purpose, then they are illesal. Now, to Impose upon a party 
Interested the burden of obtalning a Judicial décision of such a question (no 
prior hearing having ever been glven) only upon the condition that, If un- 
suecessful, he must suffer imprisonment and pay fines as provided in thèse 
acts, is, in effect, to close up ail approaches to the courts, and thus prevent 
any hearing upon the question whether the rates as provided by the acts 
are not too low, and therefore Invalid." 

What w^e hâve said in respect of due process concerning new rates 
and the effect of the penalties applies in large measure to the claim 
respecting the additional guaranty of equal protection of the laws. 
If the rates in dispute are reasonable in the sensé before pointed out, 
the eomplainant is manifestly accorded, both by the order and the 
statute, the same rights and privilèges that are rightfully granted to 
every other railroad carrier. This is equally true as to the penalties. 
It is only when a particular person or class of persons (including 
corporations) is denied equal privilèges, on comparison with those 
extended to others similarly situated, that the equal protection guar- 
anteed by the fourteenth amendment applies. It cannot be necessary 
to comment upon the class of well-known décisions, which recognize 
and déclare this rule. We, however, cite Stone v. Farmers' Loan & 
Trust Co., 116 U. S. 307, 335, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 
636; Louisville & Nashville R. R. Co. v. Melton, 218 U. S. 36, 52, 
30 Sup. Ct. 676, 54 L. Ed. 921 ; Mobile, Jackson & Kansas City R, 
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R. Co. V. Turnipseed, Adm'r (decided December 10, 1910) 219 U. S. 
35, 31 Sup. Ct. 136, 55 L. Ed. — . 

Complainant urges that its own rate-making power and its max- 
imum rates were fixed by a spécial charter granted by the state prior 
to the date of the présent Constitution, and are so far contractual as 
to prevent either the state or its Commission from interfering with 
the company's rights in this regard. The claim is that the railroad's 
rates, which were supplanted by the Commission's rates, were lower 
than those authorized to be exacted by the charter, and that the sup- 
planted rates cannot, therefore, be said to be unreasonable, or the 
new rates reasonable. The contention, of course, is that the order of 
the Commission impairs the obligation of the charter contract, within 
ike meaning of the inhibiting clause in that respect of the fédéral 
Constitution. 

It is provided by section 3 of the Kentucky Bill of Rights that : 

"Every grant of a franchise, privilège or exemption shall remain subject 
to revocation, altération or amendment." 

By section 59 of the state Constitution the General Assembly is 
forbidden to pass a local or spécial act giving to "any person or cor- 
poration the right to lay a railroad track or tramway, or to amend ex- 
isting charters for such purposes." And by section 190: 

"No corporation in existence at the tlme of the adoption of this Constitu- 
tion shall hâve the beneflt of future législation without first filing in the 
office of the Secretary of State an acceptance of the provisions of this Con- 
stitution." 

It is averred in the bill that by a resolution of its board of airectors, 
adopted July 11, 1902, complainant accepted the provisions of the 
présent Constitution, and also the provisions of chapter 32 of the 
Kentucky Statutes, enacted April 5, 1893. That chapter applies to 
private corporations, including railroad companies and the Railroad 
Commission. The iirst article of the chapter relates to "General 
Provisions" and includes section 573 (Russell's St. § 2160) : 

"The provisions of ail charters and articles of incorporation, whether 
granted by spécial act of the General Assembly or obtained under any gên- 
erai incorporation law, which are ineonsistent with the provisions of this 
chapter conceming similar corporations to the extejit of such conflict, and ail 
powers, privilèges or immunities of any such corporation which could not 
be obtained under tlie provisions of this chapter, shall stand repealed on 
September 28, 1897. * • * " 

Section 816, to which we hâve alluded as having been involved in 
the décision of Louisville & Nashville R. R. Co. v. Commonwealth, 99 
Ky. 132, 35 S. W. 129, 33 L. R. A. 209, 59 Am. St. Rep. 457, was em- 
braced in article 5, tit. "Railroads," of chapter 32 (Russell's St. §§ 
5320-5418), and nearly two years prior to the acceptance by com- 
plainant of the Constitution the McChord act was passed. Éven if 
complainant's right to maintain its charter rates was not repealed by 
section 573 in connection with 816, it is clear that such right was re- 
pealed through enactment of the McChord law and complainant's 
subséquent acceptance of the provisions of the Constitution. It can- 
not be either that complainant's charter rates or its rate-making power 
could survive and remain paramount to the rate-making power cre- 
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ated by the McChord act. The absolute inconsistency of such powers 

is apparent. Further, it is stated in the bill : 

"That'the contract between tlie complainant * • • and the commou- 
wealth o( Kentucky became and Is no longer irrévocable or irrepealable." 

But it is averred that the contract remains intact, and has never 
been repealed or revoked by any act of the Législature, and the obliga- 
tion thereof at the date of making the order in question was still in 
full force and effect. The argument in substance is that there has 
been rio express repeal, and that none can be implied. But we think 
a complète answer to ail this is to be found in the décision announced 
by Mr. Justice White in Mo. Pac. Ry. Co. v. Kansas, 216 Ù. S. 262, 
30 Sup. Ct. 330, 54 L. Ed. 472. It was claimed in that case that the 
Railroad Commission of Kansas could not by order require the Com- 
pany to run trains over the portion of its line which was maintained 
in the state of Kansas, because of its charter provision vesting in it 
the right to détermine the time and manner of operating such trains. 
One of the reasons assigned was that: 

"As the Législature had not expressly amended or repealed the right, 
Buch a resuit should not be made to flow from the section conferring powers 
upon the Commission, as repeals by implication were not favored." 216 U. 
S. 272, 30 Sup. Ot. 334 (54 L. Ed. 472). 

After referring to certain propositions stated and of a purpose to 
consider them, the learned Chief Justice said (216 U. S. 274, 30 Sup. 
Ct. 334 [54L. Ed.472]): 

"Before dolng so, however, we dispose of the question concerning the 
alleged impairment of a contract right, protected by the Constitution of the 
United States, which Is formulated In the fourth proposition, by pointing 
ont the twofold contradiction upon which the proposition is based. As it 
Is not denied that the asserted charter right was held subjeet to the power 
of the State to repeal, alter, or amend, it follows that the proposition amounts 
slmply to saying that an irrepealable contract right arose from a contract 
which was repealable. Hammond Packing Oo. v. Arkansas, 212 U. S. 322, 
345 [29 Sup. Ot. 370, 53 L. Ed. 530]. Stating the contention in a différent 
form, the same contradiction becomes apparent. As the argument concèdes 
the existence of the législative power to repeal, alter, or amend, and as it 
Is Impossible to assume that a législative act had impalred a contract, wlth- 
out by the same token declarlng that such act bas either repealed, altered, 
or amended, hence the proposition relied upon really contends that the con- 
tract has been unlawfully Impalred by the exercise of a power which It Is 
conceded could lawfully repeal the contract" 

A principle for finally testing the validity of the order now in ques- 
tion is stated in Louisville & Nashville Railroad Co. v. Interstate Com- 
merce Commission, supra, where, respecting the reasonableness or 
not of an order, Judge Severens said: 

"It Is at this point that the judlcial power over the subjeet may be Invoked. 
And the rule by which it is exercised Is that it will not Interfère with the 
action of the Commission, unless it clearly appears that It is beyond Its au- 
thorlty and Injuriously affects some substantiel right of the complainant — 
Is confiseatory, to use that term In its broad sensé. Whether It is so or not 
Is the test of reasonableness In such a controversy." 

This principle was announced by Mr. Justice White in Interstate 
Com. Comm. v. 111. Cent. R. R. Co., 215 U. S. 452, 470, 30 Sup. Ct. 
155, 160 (54 L. Ed. 280): 
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"Power to make the order, and not tlie more expedlency or wlsdom of 
having made It, Is the question." 

We hâve thus far considered the new rates with respect to traiis- 
portation commencing and ending at points within the state of Ken- 
tucky. But they must be subjected to a still further test. It is in- 
sisted by complainant's counsel that the order of the Commission re- 
ducing the rates on certain commodities directly and necessarily af- 
fects interstate commerce, and is in conflict with the act to regulate 
commerce. The averments in this behalf of the bill as amended are 
made up rather of conclusions of counsel than of definite statements 
of fact. As stated by Justice Peckham in Equitable Life Assurance 
Ce. V. Brown, 213 U. S. 25, 43, 29 Sup. Ct. 404, 409, 53 L. Ed. 682 : 

"We are not called upon to cite atithorities for the statement that a de- 
murrer only admlts facts well pleaded In the pleading demurred to. It 
does not admit the pleader's conclusions of law, nor does it admit the cor- 
rectness of any opinion set forth in the bill," etc. 

As an example, see Southern Railway v. King, 217 U. S. 524, 536, 
30 Sup. Ct. 594, 54 L. Ed. 868. However, it may be that some of the 
averments are sufHcient to warrant the introduction of évidence in 
their support. 

One averment in form is that the McChord act "is in express and 
direct interférence with and régulation of interstate commerce" (par- 
agraph 9 of bill). We hâve no hesitancy in saying that the act is 
not open to any such interprétation, nor in affirming that nothing is 
to be found in the rate order in dispute, or in any fact either averred 
or shown, tending to disclose a design on the part of the Commission 
to interfère with or to regulate interstate commerce. When we con- 
sider the bill and afiùdavits, in connection with assertions made in 
the brief of complainant, we infer that it is intended to set up gênerai 
classes of facts and spécifie facts as f ollows : A certain volume of in- 
terstate trafific, in corn, rye, barley, malt, and other brewers' supplies, 
is constantly moving from points north of the Ohio river, through 
Covington or Newport, to some of the interior points named in the 
order. Some of this originates at Cincinnati, some further north. 
The existing through rate from Cincinnati is and bas been the same 
as from Covington or Newport, and the through rate from points 
north of and beyond Cincinnati is and bas been the same as the rate 
from those points to the Ohio river plus the rate south of the river. 
A car of rye from Cincinnati to Bardstown, Ky., is typical of this 
through traiïic, and upon this car (minimum) the présent rate from 
Cincinnati would be $38.40, and the new rate from Covington would 
be $24. The fair and reasonable charge for transporting this car 
frbm Cincinnati to Covington would not exceed (for example) $5. 
Under the new rates, this car load could be shipped from Cincinnati 
to Bardstown for not to exceed $29. As a matter of fact, we infer 
it is meant to say, ail through shipments of such cars from Cincin- 
nati to Bardstown would cease, unless complainant should, as it would 
for business reasons, reduce the through rates to (for example) $29. 
A substantially similar state of facts exists at the Louisville gateway 
with référence to Louisville and JefiFersonville. (This state of facts 
is made to appear by tables set out in the brief.) It is averred that 
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the enforcemetit of the new rates will cause an annual loss of $15,600 
to complainant in its rates on local shipments, and a further annual 
loss of $3,000 in its rates on interstate shipments; and it is stated 
by affidavit that there are no through rates on the articles in question 
f rom points outside the state to points within the state ; such charges 
being assessed by combining the rates from points of origin to Louis- 
ville, to Covington, or to Newport (at which points such shipments 
enter the state), with the rates from those points to the pomts of des- 
tination in Kentucky. 

Since it is to the interest of both parties to this case that the actual 
facts should be made to appear by proper pleadings, we hâve con- 
cluded to say that the complainant may, if it sees fit, amend its bill 
so far as it truthfully can aver the facts just recited, and which we 
infer from the sources of information before pointed out to exist. 

Assuming, for présent purposes, that such or a similar state of facts 
as those indicated were averred and could be proved, could it be 
rightly concluded that putting the new rates into effect would operate 
as a direct interférence with and régulation of interstate commerce? 
If it would, it needs no argument to show that such en forcement 
would be violative of the fédéral commerce clause. It is plain enough 
that réduction in receipts would be one of the results of enforcement 
of the new rates ; but it does not seem to us to folio w that any of the 
figures adduced show direct interférence with interstate rates, any 
more than they show unreasonable or confiscatory local rates. Such 
a depletion of revenue would seem rather to be an indirect re.sult of a 
proper exercise of purely state power. The alleged loss of $3,000, 
to be suffered, it is said, on the through traific, we cannot accept as a 
statement of necessary légal conséquence, because to do so would be 
to assume the direct effect which is in question. The loss alleged is 
apparently the same in principle as would be a loss or expense result- 
ing from a due exercise of the universally recognized police power 
residing in the state. It is to be observed that the railroad company 
bas made up its interstate rates by uniting its local rates with rates 
charged either by itself or by other companies for transportation out- 
side of Kentucky ; the bill averring that the f uU amount of complain- 
ant's "existing locab rates in Kentucky enters into and forms a part, 
in most instances, of its through rates (set forth in its tariff filed with 
the Interstate Commerce Commission on or about March 25, 1910 
* * *) on such interstate shipments of freight belonging to the same 
classes." Can it be that such combining and filing of local rates as in- 
terstate rates remove such local rates altogether from the jurisdiction 
of the state for purely state purposes ? 

Surely Congress did not intend, by the interstate commerce acts, 
that interstate rates, made and filed as plaintiff's hâve been, should 
thereafter operate, not merely as interstate rates, but also as intrastate 
rates. To say. that Congress so meant is to ascribe to that body the 
purpose to tafce over to itself the whole rate-making power, both féd- 
éral and state. The only theory upon which such a claim can be urged 
is that Congress has provided that interstate rates shall be filed with 
the Interstate Commerce Commission, and shall not thereafter be 
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changed, except in a prescribed time and manner; and so the rates 
thus filed amount to an adoption by Congress or its Commission, in 
the sensé that the rates exist and must be enforced as federal-made 
rates. But it is expressly provîded in each of the interstate commerce 
acts, that the act shall not apply to the transportation of passengers 
or property "wholly within one state, and not shipped to or from a 
foreign country from or to any state or territory." Act Feb. 4, 1887, 
c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154); Act June 
29, 1906, c. 3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 1909, p. 
1149); Act June 18, 1910, c. 309, § 6, 36 otat. 544. Moreover, al- 
though the interstate rates of complainant from Jefïersonville, Ind., 
or from Cincinnati, Ohio, to Bardstown, Ky., are the same as the 
rates charged from Louisville, Covington, and Newport, Ky., still 
complainant's adhérence to its interstate rates, and its observance of 
the new local rates in dispute, would not, under the interstate com- 
merce act, be regarded as an intent to discriminate against localities 
like Jeffersonville or Cincinnati. Saunders v. Southern Express Co., 
18 Interst. Com. Com'n R., 415, 421. Again, the state-made rates 
are not regarded by the Interstate Commerce Commission as binding 
"as a necessary measure of the interstate rate." Saunders v. South- 
ern Express Co., supra (421) ; Hope Cotton Oil Co. v. Tex. & Pac. 
Ry. Co., 12 Interst. Com. Com'n R. 265, 269. Conversely, under 
thèse décisions it is difficult to see why the state should be iDOund to 
adopt interstate rates ; for, although the fédéral power is suprême 
respecting interstate rates, that would leave the state with no power 
at ail in regard to local rates. 

What is claimed is that conditions existing in Kentucky do not 
warrant a greater charge for the carriage of freight within Kentucky 
as interstate freight than for the carriage of purely local freight ; 
and the averment that the Company will make a réduction of its in- 
terstate rates to correspond with the rates in dispute states nothing 
more than that it will do this for strictly business reasons. Tlie ques- 
tion, then, cornes at last to this : Whether a business or économie 
policy of a railroad company, as distinguished from a légal duty, to 
change its interstate rates to correspond with just and reasonable 
local rates imposed by the state for the transportation of traffic orig- 
inating and ending wholly within the state, can be said to be a direct, 
and not merely an indirect, efïect of the state's action. ThUs, in dis- 
tinguishing direct from indirect effect, can such conditions be made 
the basis of a presumption of fact, équivalent to a rule of law, such as 
a fédéral statute forbidding interstate rates from exceeding the sum 
of the local rates between given interstate points ? One différence be- 
tween such presumption and rule is the uncertainty whether the rail- 
road Company in the end, at its élection, will not décline to yield to 
the conditions created by the two sets of rates — interstate arid local 
rates — and so defeat any presumption of fact that might be indulged 
in its favor by the courts, while the rule of law may always be cer- 
tainly enforced through judicial décision. Another différence is that 
any élection by the company to change the interstate rates would seem 
to be an intervening cause^ and consequently render such change an 
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indirect resuit. Without deciding whether there may be facts attend- 
ing the administration of a state law which show a resuit so inévitable, 
for business reasons, that the resuit should be held to be the direct 
efifect of the law, though not specified in the law, yet as applied to this 
case the fallacy of ascribing equality to the presumption of fact and 
rule of law in both conclusive and permanent efïect may, we tliink, be 
further tested by the conséquences. The logic of the company's argu- 
ment would release its local rates from governmental régulation al- 
together; for the United States could not fix the local rates, because 
they are local, and the state could not change them, because it would 
thereby cast a direct burden on interstate commerce. The inévitable 
efïect would be that, so far as rate-making is concerned, the State Rail- 
road Commission would hâve no reason to exist, and state régulation 
o£ state rates would become simply historié. Before accepting such 
a doctrine, let us briefly recall the views of the court of last resort 
touching the power of the state to regulate commerce carried on ex- 
clusively witlain its borders. 

In Gibbons v. Ogden, 9 Wheat. 1, 194, 6 L. Ed. 23, Chief Justice 
Marshall, after defining the meaning of the words of the commerce 
clause, sald: 

"It is not intended to say that tliose words comprehend that commerce 
vvMch is completely internai, which is carried on between man and man in 
a state, or between différent parts of the same state, and whicb. does not 
extend to or afCect other states." 

This rule bas ever since been recognized as sound. As late as the 
décision rendered in the Employer's Liability Cases, 207 U. S. 463, 
28 Sup. Ct. 141, 52 L. Ed. 297, Mr. Justice White, in announcing the 
opinion of the court, acceptée! the doctrine, both as to the United 
States and the states, as laid down by Chief Justice Marshall in Gib- 
bons V. Ogden. After setting eut the rule concerning the power of 
the United States, he said (207 U. S. 493, 28 Sup. Ct. 143 [52 E. Ed. 
297]): 

"Accepting, as we now do and as bas always been done, this comprehenslve 
statement of the power of Congress, we also adopt and reiterate the per- 
spicuous statement made in the same case (9 Wheat. 194 [6 Lu Ed. 23]), of 
those matters of state control which are not embraced in the grant of au- 
thority to Congress to regulate commerce" (setting out the portion of the 
décision in Gibbons v. Ogden above quoted). 

We may call attention, also, to the language of Justice Miller in 
Wabash, etc., Ry. Ce. v. Illinois, 118 U. S. 557, 565, 7 Sup. Ct. 4, 30 
E. Ed. 244 ; also of the same learned Justice in Chicago, etc., Ry. Co. 
V. Minnesota, 134 U. S. 418, 459, 10 Sup. Ct. 462, 703, 33 L. Ed. 970, 
"In regard to the business of common carriers limited to points within 
a single state, that state bas the législative power to establish the 
rates of compensation for such carriàge;" and also the language of 
Mr. Justice Harlan in Northern Securities Co. v. United States, 193 
U. S. 197, 350, 24 Sup. Ct. 436, 48 L. Ed. 679. 

Must this long-established power be now so construed as to elim- 
inate the local rate-making power? We hâve seen that Congress has 
not so enacted. It has expressly provided that it shall not be. True, 
that body has not recognized any right in a state directly to hamper 
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or burden interstate commerce; and ail courts recognize the suprem- 
acy of the fédéral power to regulate commerce among the states. 
Whether Congress has the power to forbid indirect interférence with 
commerce among the states we need not consider ; for we do nôt dis- 
cover any attempt on its part to exercise such a power. We may now 
turn to the considération of some décisions which we think présent 
features of analogy to the présent question. 

In Louisville & Nashville Rd. Co. v. Eubank, 184 U. S. 27, 33, 22 
Sup. Ct. 277, 279 (46 L. Ed. 416) the validity of section 218 of the 
Constitution of Kentucky was reafifirmed by the Suprême Court: 

"We hâve aiready lield, In the case o-f Louisville & Nashville Rallraad 
Company v. Kentucky, 183 U. S. 50.3, 518 [22 Sup. Ct. 95, 46 L. Ed. 298], that 
the section of the Kentucky Constitution above set forth, as applied to 
places ail of which are vcithin the state, violâtes no provision of the fédéral 
Constitution." 

The action of the Commission failed, because it attempted to em- 
ploy an interstate rate between Nashville and Louisville as a standard 
for determining whether a local rate between points within Kentucky 
over the same road as that over which the interstate rate prevailed 
was a violation of the long and short haul clause of section 218. It 
was in efïect held that the act of the Commission was a direct attempt 
to regulate interstate commerce. But in answer to a case, assumed 
in argument, which supposed several states to hâve fixed local rates 
within their respective borders and Congress to hâve fixed their sum 
as the rate for interstate commerce, claiming that this did not regu- 
late or interfère With the state rates aiready, or from time to time 
adopted by the states. Justice Peckham said ( 184 U. S. 42, 22 Sup. Ct. 
282 [46 E. Ed. 416]): 

"In thus fixing the interstate rate, Congress may most serlously interfère 
with or r^ulate interstate commerce, but that it has the right to do ; and, 
on the other hand, the state by such a statute régulâtes the local rate, but 
that it has the right to do. Congress does not, dlrectly or indirectly, inter- 
fère with local rates, by adopting their sum in the Interstate rate." 

We take it that we may with propriety say that we do not observe 
anything laid down in the opinion of the court in that case which is 
inconsistent with the following language of Justice Brewer, who an- 
nounced the minority opinion (184 U. S. 48, 22 Sup. Ct. 285 [46 L. 
Ed. 416]): 

"I do not suppose it will be serlously eontended that the défendant eau 
invalidate ail the local rates which the L/eglsl^ture of Kentucky may see lit 
to enforce, by simply saying that outside of the state it somewhere touches 
a compétitive point, and is forced to reduce its interstate rates by reason of 
the c-ompetition there existing." 

It will not escape notice that in the présent case the Commission 
fixed the new local rates without référence to any interstate rate or 
traffic whatever. Its action was based solely upon local conditions 
and local traffic, and was in substantial part a restoration of old local 
rates, which the company itself had created and had for years rec- 
ognized as just and reasonable. 

The company, in the exercise of its rate-making power, changed 
the local rates which it had previously maintained, and included and 
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made them a part of its through rates. Treating the Commission as 
representing tiie state in the exercise of its power to prescribe local 
rates, it is clear that certain of the principles laid down in the opin- 
ion of the court in the Eubank Case, and before quoted in part, tend 
to sustain the order in dispute. 

In Louisville & Nashville Rd. Co. v. Kentucky, supra, Justice Shir- 
as said (183 U. S. ,518, 22 Sup. Ct. 102 [46 L. Ed. 298]): 

"It may be that the enforcement of state régulation forblddlng discrimina- 
tion in rates in the case of articles of a llke Ulnd carrled for différent dis- 
tances over the same Une may somewhat affect commerce generally ; but 
we hâve frequently held that such a resuit is too remote and indirect to be 
regarded as an interférence with Interstate commerce, and that the inter- 
férence with the commercial power of the gênerai government to he unlawful 
must be direct, and not merely the incidental efEect of enforclng the police 
power of a state." 

In Mo. Pac. Ry. Co. v. Kansas (before cited) 216 U. S. 262, 30 
Sup. Ct. 330, 54 L. Ed. 472, the question was presented whether the 
railroad company could be compelled, by mandamus issued by the 
state court, to obey an order of the Kansas Board of Railroad Com- 
missioners requiring it to operate a passenger train between a point 
within the state and the state Une. The road in question was built 
originally as a branch line within the state of Kansas, but was oper- 
ated as a part of a road in Missouri, so that the line in question ex- 
tended f rom Madison, Kan., to Monteith Junction, Mo. ; 89 miles 
being in Kansas and 19 miles in Missouri. There were no terminal 
facilities at Monteith Junction, and the trains did not remain over at 
that point, but were run as far as Butler Station, where terminal 
facilities exist. Among the défenses set up was one that the road 
was an interstate line, and could be operated only as such, and was 
not subject to the jurisdiction of the state Railroad Commission for 
that reason, and also that the burden of furnishing such passenger 
train service would be confiscatory. Two questions were considered 
by the court — one the alleged arbitrary and unreasonable character 
of the order, and the other that the order operated as a direct burden 
upon interstate commerce. Both of thèse questions were resolved 
against the company. The order there made was found to be within 
the power of the Commission, and in that feature is analogous to the 
présent order, and, furthermore, the holding that the order did not 
place a direct burden upon interstate commerce has an important 
bearing upon the question now under considération. The contention 
respecting the efïect of the order upon interstate commerce was dis- 
posed of by the présent Chief Justice (216 U. S. 283, 30 Sup. Ct. 
337 [54 1.. Ed. 472]): 

"But this simply confounds the distinction between state control over local 
trafic and fédéral control over interstate trafic. To sustain the proposition, 
would require it to be held that the local trafic of the road was free from 
ail governmental régulation. • • * " 

Further, speaking of the effect of interstate commerce, the learned 
Chief Justice said (216 U. S. 284, 30 Sup. Ct. 338 [54 L. Ed. 472] ) : 

"The order Cannot be said to be an unreasonable exertion of authorlty, 
because the power manifested was made opéra tive to the llmlt of the rlght 
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to do so. Besides, the proposition erroneously assumes that the effect of the 
ier Is to direct the stoppage at the state Une of an Interstate train, when 
in faet the order does not deal with an Interstate train, or put any burden 
upon such train, but simply requires the operatlng within the state of a local 
train, the duty to operate which arises from a charter obligation." 

Again, answering a claim that, as there were no terminal facilities 
at the state line, the train would hâve to be operated, not only to the 
state line, but 20 miles beyond, to Butler, it was said : 

"But under the hypothesis upon which the contention rests the opération 
of the train to Butler would be at the mère élection of the corporation, and, 
besides, even if the performance of the duty of furnishing adéquate local 
facilities in some respects affected Interstate commerce, It does not neces- 
sarily resuit that thereby a direct burden on Interstate commerce would be 
imposed." 

Now, when it is recalled that one of the daims made hère is that 
the réduction of the local rates between points on the south side of 
the Ohio river ( like Loùisville, Covington, and Newport) and Bards- 
town will for business or économie reasons necessitate a correspond- 
ing réduction of the Jeffersonville and Cincinnati rates to Bardstown, 
not to speak of points north of those cities, it is hard to distinguish 
such a claim from that urged by the railroad company in the Kansas 
case in regard to the absence of terminal facilities at the State line 
and the conséquent necessity to operate 20 miles further, to Butler. 
This latter claim was based alone upon a business or économie rea- 
son, but the answer of the Chief Justice was that this "would be at 
the mare élection of the corporation." This answer is equally applica- 
ble to the complaint made hère. This right of élection signifies choice 
between alternatives, in the sensé that either or any one of them may 
be rightfully selected. The choice is to be exercised by the company. 
It follows that the burden on interstate rates complained of hère is 
one that may or may not be assumed by the company, according to 
its financial interests. It does not follow that its averment of a prés- 
ent intent to assume the burden will practically be either a necessary 
or wise choice of alternatives, much less that the company will con- 
tinue to carry the burden. The important point, however, is that the 
Suprême Court has declared that such a burden is not in its effect 
direct. 

We do not pass upon the validity of the second order of the Com- 
mission. We think that the persons and companies in whose favor 
awards of réparation appear by the order to hâve been made are neces- 
sary parties in interest. They hâve not been brought into the suit. 

It follows that the motion for an interlocutory injunction in both 
its branches must be denied. However, the questions involved are 
of such importance that we assume that a review of our conclusions 
will be desired by complainant, pursuant to the spécial provision for 
such review found in section 17 of the act of June 18, 1910. If the 
Suprême Court, on such review, shall décide that complainant was 
entitled to this injunction, then it is apparent that our présent refusai 
to grant the injunction would resuit in irrémédiable injury, on account 
of failure to préserve the status quo. Applying the reasons of the 
rule stated in Hovey v. McDonald, 109 U. S. 150, 161, 3 Sup. Ct 
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136, 27 L. Ed. 888, and further stated in Cottîng v. Kansas City 
Stockyards Co., supra, 183 U. S. 79, 80, 22 Sup. Ct. 30, 46 L. Ed. 92, 
we hâve concluded that the restraining order of September 7, 1910, 
should be continued until an opportunity bas been given for the com- 
plainant to secure a review, and subject to conditions which will be 
prescribed in the order to be entered. 

In order that the right of appeal directly to the Suprême Court 
from our décision upon the motion for an interlocutory injunction 
may not be embarrassed, we refrain at the présent time from passing- 
upon the demurrers. 



HENRY L. DOHERTY & CO. v. RICE et al. 

(Circuit Court, M. D. Alabama, N. D. September 6, 1910.) 

In Equity, No. 291. 

1. Monopolies (§ 20*) — Consolidation of Ooepobations— Conteacts— Va- 

LIDITY. 

Under Code Ala. 1907, §§ 3481, 3640, authorizing domestic and forelga 
corporations to acquire and owu the stock of any domestic corporation, 
a domestic corporation supplying electricity for light and power in a city 
subject to municipal régulations, as autliorisîed by section 1260, may ac- 
quire the stock of a competing corporation without thereby creating a 
monopoly at common law, or within sections 7579 and 7580, prohibiting 
monopolies, and a eontract for the purchase by such corporation of the 
stock o( a competing corporation Is not contrary to public policy. 

[Ed. Note. — For other cases, see Monopolies, Dec.. Dig. § 20.*] 

2. Monopolies (| 20*)— Régulation— Statutoey Poweb. 

As the Législature may modify the common law governing combina- 
tiens restricting production, controlling priées, and stifling compétition, 
where it authorizes the consolidation of corporations, or the holding by 
oue corporation o( the stock In a competing corporation, the court may 
not impute to the Législature an intent to condemn such consolidation or 
such holding of stock, because it may lead to the destruction of compé- 
tition. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

3. CONTKACTS (§ 121*) — VALIDITT— PXTBUC POLICY. 

A eontract by persons owning a majorlty of the stock of a corporation 
supplying electricity for light and power In a city for the purchase of a 
majorlty of the stock of a competing corporation is not violatlve of the 
public policy of Alabama, as evidenced by Code Ala. 1907, §§ 3481, 3640, 
authorizing corporations to acquire and own stock In other corporations. 

[Ed. Note. — For other cases, see Oontraets, Cent. Dig. § 504; Dec. Dig. 
§ 121.*] 

4. Coei'orations (§ 180*) — Riqhts of Shaeeholders. 

In equity, the shareholders of a corporation are the owners of the cor- 
porate property, and on the dissolution of the corporation and payment of 
its debts the corporate property belongs to them as individuals, and while 
the corporation exists and does business, they are entitled to control its 
affalrs, In the proportion to the number of their shares, through the in- 
strumentalities provided by law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 665-673; 
Dec. Dig. § 180.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Specific Pebkormance (§ 70*) — Coniracxs Ewfobceable— Conteacts for 

THE Sale and Pxjrchase of Coeporate Stock. 

A bona fide contract for the sale of actual eorporate stock Is enforcea- 
ble in equity where It would decree spécifie performance of a similar con- 
tract relating to any other kind of Personal property. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. § 203 ; 
Dec. Dig. § 70.*] 

6. Specific Pebformascb (§ 70*) — Oonteacts Enfoeceable— Conteaots foe 

THE Sale and Puechase op Coeporate Stock. ■ 

Where a contract for the sale and purchase of eorporate stock was 
made on a valuable considération and without mistake or fraud, and it 
was fair on its face, and spécifie performance whlch could be compelled 
by a single decree would not be oppressive to the seller, the buyer, who 
performed or tendered performance of the conditions required of him, 
could sue for the spécifie performance of the contract. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. § 203 ; 
Dec. Dig. § 70.*] 

7. Specific Peefoemance (§ 126*) — Deceee— Scope of Relief. 

Where one contracting to buy eorporate stock offers, on seeklng spécifie 
performance, to perform on bis part, and submits himself to the court to 
decree what may be proper in enforcing the rlghts of the seller, enforce- 
ment of the légal and équitable rlghts of the parties may be effeeted by 
one decree, if the seller either accepts the offier, so that the buyer may 
not afterwards retract it, or refuses the offer, and unsuccessfully resists 
spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
401-405 ; Dec. Dig. § 126.*] 

8. Specific Ferfoemance (§ 97*) — Oontbacts — Tendek of Performance — 

SurnciENCY. 

Where a seller in a contract for the sale and purchase of eorporate 
stock on specifled conditions left the jurisdiction and withdrew the power 
of his attorney to act for Mm, so that immédiate tender to him became 
impossible, the buyer suing for spécifie performance of the contract, 
and asking and tendering performance on his part, and submittlng him- 
self to the jurisdiction of the court, thereby did ail in his power to 
perform and to protect his rights, entitling him to maintain the suit 
and to be regarded, pending final decree, as the équitable owner of the 
stock entitled to protection as such. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
286-298 ; Dec. Dig. § 97.*] 

9. Specific Pehfoemance (§ 108*)— -Tempoeaey Injunction— Status Quo. 

Cbmplainant contracted to buy 800 out of a total outstanding 1,000 
shares of stock of a corporation owned or controUed by défendant with 
power of sale. A third person, with notice of complainant's rlghts, ac- 
quired from défendant the légal title to the Identical stock, and he 
proceeded to exercise his rights as such owner in the management of 
the corporation. Held, that the third person was the holder of the naked 
légal title of the stock, the équitable title to which was in complainant, 
and equity, pending a suit by complainant for the spécifie performance 
of tEe contract of sale, would restrain the third person from using the 
stock for his own advantage, or to the détriment of complainant. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 
353; Dec. Dig. § 108.*] 

10. Specific Peefoemance (§ 70*) — Contracts Enfobceable. 

Where the holder, who had power of sale of eorporate stock, contracted 
to sell the same to a buyer on specified conditions, and then subsequently 
transferred the légal title to a third person having notice of the sale, 
the fact that the voting of the stock was vested in trustées did not 
prevent equity from decreeing spécifie performance of the contract in 

*For other cases see same topic & i nvmsssu lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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favor of the buyer, after first annuUIng the transfer of the légal tltle 
to ':he thlrd person. 

[Ed. Note. — For oth%r cases, see Spécifie Performance, Cent. Dig. § 
203 ; Dec. Dig. § 70.*] 

11. Spbcific Performance (§ 108*) — Temporaet Injunctiopt. 

Défendant, who owned or controlled with power of sale 800 ot the 
1,000 outstanding shares of a corporation supplying electrlclty to a city, 
contracted to sell to complainant 800 shares, and to endeavor to deliver 
to him the remalnder. Trustées were entitled to vote the stock. Sub- 
sequenfly a thlrd person, wlth knowledge of the contract, acqulred from 
défendant the légal title to the 800 shares, and exercised bis rights as 
owner by controlUng the corporation, which entered into contracts for 
the extension of Its plant and for the Issulng of addltional stock and 
bonds. The business of the corporation had not been successful, but 
It had eonstantly Incurred debts. The public Interests would not be 
prejudlced by maintaining the status quo, pending a suit by complainant 
for the spécifie performance of the contract of sale, and the corporation 
could continue Its business as It had done In the past, without disturb- 
ing a single consumer. Held, that the court was authorized to issue a 
temporary InjunCtion maintaining the status quo pending the disposition 
of the suit. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. § 
353; Dec. Dig. § 108.*] 

12. Corporations (§ 310*) — Powers or Directohs. 

The board of directors of a corporation must manage the corporate 
affairs solely in the interest of the corporation, regardless of the effect 
of the policies and management on the fortunes of individual stock- 
holders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1352- 
1362 ; Dec. Dig. § 310.*] 

Suit by Henry L. Doherty & Co. against Alex. Rice and others. 
Prëliminary injunction granted. 

This is a suit in equity for the spécifie performance of a contract for the 
sale of corporate stock having no market rating. 

In May, 1910, the défendant Rice, of the city of Montgomery, contracted 
with Henry L. Doherty & Co., of the city of New York, to sell and deliver 
to the latter 800 out of a total outstanding 1,000 shares of the capital stock 
of the Cltizens' Light, Heat & Power Company, which he in the contract 
represented were owned or controlled by hlm, with power of sale. The priée 
agreed upon was on the basls of $75,000 for the entire outstanding stock, the 
purchaser agreeing to assume the floating indebtedness of the company, not 
exceeding the sum of $75,000, and to accept the property subject to a bonded 
indebtedness of $50,000. Rice guaranteed that the floating indebtedness 
would not exceed $75,000, and agreed to assume auy amount in exeess of 
that sum. He further stipulated that he would use hls best endeavors to 
secure and deliver to the purchaser s the remaining 200 shares of the stock 
of the corporation, procure the résignation of Its ofiicers and directors, and 
to put the nommées of the purchaser in charge in so far as the amount of 
stock thus owned and controlled by them would permit. By a separate agree- 
ment made at the same time between the same parties, it was stipulated 
that in considération of the Personal indemnity assumed by the défendant 
Rice in the flrst-mentioned agreement, and because of certain other items of 
expense incurred by the corporation in the way of personal services and 
attorney's fées, and to compensate Rice and certain ofiicers and employés of 
the corporation for thelr good will and efforts in behalf of the purchaser, 
the latter would pay to Rice in Installments the sum of $35,000. 

The Citizens' Light, He^t & Power Company is a quasi public corporation, 
engaging in generatlng and distributing electrlclty for heating and power pur- 
poses in the city of Montgomery. Rice having tailed to deliver the stock, 

•For other cases see same toplo & § NUMBEBin Dec. & Am. Digs. 1907 todate, & Bep'r Indexes 
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Doberty & Co. flled their original blU agalnst hlm for spécifie performance 
of the contract, and thereupon obtalned a temporary restralning order for- 
blddlng the sale or assignaient by him of the stock and preserving its status 
pending the litigatlon. Subsequently a supplemental Mil was filed agalnst 
one Richard Tlllls and others, alleglng that, as the resuit of secret nego- 
tlations between him and the défendant Rice, the sald Tillis, subséquent to 
the filing of the original bill and with full notice of complainant's prlor 
equity, had acquired the identlcal stock which Rice had contracted to sell 
to complalnants. It was further alleged that, as the resuit of this transac- 
tion, the property of the corporation was belng loaded down with unwar- 
ranted and 111 advised contract obligations, and that the board of directora 
and offieers In charge of the corporation had no pecuniary or real Interest 
In the enterprlse, and that they were dominated and controlled by the sald 
Tillis. A temporary restralning order was sought, and obtained, preserving 
the status of the stock with respect to the claim of the défendant Tillis, and 
also forblddlng certain proposed extensions or additions to the plant of the 
corporation. 

The cause Is submitted on motion of complalnants for an Inlnnction pen- 
dente llte, as prayed In the original and supplemental bills. The objections 
of the respondents thereto, which are addressed mainly to the equity of the 
bills, are stateù in the opinion of the court. 

On the submission of the cause for prelirainary injunction on the original 
and supplemental bills, many affldavlts were Introduced by the parties ; but 
the objections of the respondents were addressed iimiuly to the equity of the 
bills. The substance of the affidavlts and objections are fuUy stated in the 
opinion of the court. 

Steiner, Crum & Weil, Charles A. Frueauff, and Jno. R. Tyson, for 
complainants. 

Ray Rushton, Horace Stringfellow, J. M. Chilton, and Bail & Sam- 
ford, for respondents. 

JONES, District Judge (after stating the facts as above). While 
the affidavits submitted on this hearing cover a wide range, and coun- 
sel hâve earnestly and ably urged many légal principles on the issues 
thus raised, the refusai or granting of a preliminary injunction dé- 
pends upon two controlling questions: First, whether Rice's contract 
with complainants is such an one as a court of equity can and ought 
to enforce by decreeing spécifie performance; and, second, how far, 
if spécifie performance be allowed, can the court properly go for the 
relief of complainants, in view of the quasi public nature of the two 
défendant corporations, in restralning issuance of stock and bonds, 
and the contemplated improvements of their plant. The Citizens' 
Light, Heat & Power Company is a domestic corporation, chartered on 
July 2, 1903. Its original capital stock was $30,000, which, by amend- 
ment to its charter, was increased to $50,000, and afterwards, by 
proper proceedings in the probate court, on May 22, 1907, was au- 
thorized to be increased to $200,000. The total outstanding issue at 
the time of the filing of the bill was $50,000, divided into 500 shares 
of $100 each. The Citizens' Light & Power Company is also a domes- 
tic corporation, and what is known as a "holding company." It does 
no business itself, but votes and controls the stock in the first com- 
pany, and has a capital stock of $100,000. The owners of the stock 
of the Citizens' Light, Heat & Power Company transferred their stock 
in that company to the Citizens' Light & Power Company in payment 
of subscriptions to the capital stock of the company, and received stock 
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two for one. The holders of the stock transferred it to certain individ- 
uâls as trustées, and received, in return, trustées' certificates from 
them. The trustées were to exercise exclusively ail the powers and 
privilèges that could be exercised by the owners of the stock, with 
certain exceptions not hère material ; the instrument creating the trust 
further required the stock in the hands of the trustées to be voted as 
a unit by them on ail questions, to be decided by a majority of the 
trustées. The trust can be dissolved at any time by a majority vote 
of the trustées, if concurred in by a vote of a majority of the owners 
of the trustées' certificates, which represent the stock placed in the 
trust. The trust is to continue for iive years, with the privilège on 
the part of the trustées to extend it for an additional five years. 

Alex. Rice, who owned and controlled 800 out of a total of 1,000 
shares or the trustées' certificates representing them, contracted to sell 
thèse shares and stock certificates to Doherty & Co. on certain terms 
and conditions. Difïerences arose as to performance, and Rice de- 
clined to consummate the contract. Thereupon Doherty & Co. filed 
their bill against him to compel spécifie performance, and an injunc- 
tion issued forbidding him to transfer the stock or trust certificates, 
and also against the two light companies forbidding them to permit 
any transfer of the stock to be made upon their books until the fur- 
ther order of the court. 

After the injunction had been served upon the manager of the light 
companies, but not upon Rice, who evaded the service, Tillis, by aid 
of Rice's attorney and the officers and directors of the light company 
and the trustées who issued the certificates representing the stock, con- 
summated the sale by transfer of the stock on the stock books, and 
had trustées' certificates issued to himself. Tillis not only took with 
notice of Rice's contract with complainants, but indemnified him 
against damage for its breach. The bill was amended, making Tillis 
a party, and a restraining order issued forbidding him, in substance, 
from doing anything to disturb the status which the court by its re- 
straining order against Rice had decreed was proper to be maintained 
regarding the stock and trustées' certificates pending final decree. As 
the light companies, of which Tillis had obtained control by the trans- 
fer to him of the stock owned and controlled by Rice, are the instru- 
mentalities by which he could eiîfect his purpose as alleged in the bill, 
those corporations which were défendants to the original and amended 
bills were also restrained in substance from doing anything which 
could disturb the status. Before this restraining order was served, 
Tillis, by virtue of his control of the directorate of the Citizens' Light, 
Heat & Power Company, had that corporation issue 800 more shares 
of the capital stock, for which he subscribed, thus making him the 
owner, including the certifàcates gotten from Rice representing 917 
shares in the Citizens' Light & Power Company, and half that number 
in the Citizens' Light, Heat & Power Company, and also of 800 ad- 
ditional shares out of a total issue of 1,300 shares by the latter com- 
pany, and, as the bills allège, the light company now proposes a fur- 
ther issue of bonds, which had been authorized before this controversy 
arose, and very heavy expenditures to enlarge the plant and equip- 
rhent. "" • ■ 
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TilHs is the owner and controUer of the great majority of the capital 
stock of the Montgomery Traction Company, the largest consumer of 
electric current in this city, which is now furnished by the Montgom- 
ery Light & Water Power Company. That company has been doing 
business in Montgomery for 15 years past, and is and has long been 
a competitor of the light company in furnishing electric light and 
power in the city and suburbs. Doherty & Co. own the majority of 
its stock and control its opérations. Tillis states in his affidavit that, 
not being able to attend personally to the negotiations, he authorized 
a friend, in the event there was an opportunity to do so, to purchase 
for him "ihe absolute control" of the Citizens' Light, Heat & Power 
Company, and that, so far as he knows or beheves, no one besides 
Doherty & Co. or the Montgomery Light & Water Power Company 
want the stock of the Citizens' Light, Heat & Power Company ; "that 
he knew, when he bought it, there was no gênerai market value for the 
shares, and that, if he should ever want to sell them, probably the only 
one who would purchase them would be Doherty & Co. or the Mont- 
gomery Light & Water Power Company, and that they would only 
purchase it in order to get rid of said company as its competitor." 

It is quite évident, therefore, that the struggle hère is in reality be- 
tween Tillis under the form of the light company and the Montgomery 
Light & Water Power Company under the form of Doherty & Co. 
whether or not the contract with Rice shall be effectually enforced. 
Doherty & Co. control the Montgomery Light & Water Power Com- 
pany, and expect to make it the ultimate Ijeneficiary of the contract 
with Rice, if they enforce it. We may lay aside ail questions as to 
the motives or intentions of the disputants, and confine the controversy 
to the légal and équitable rights of the parties under the circumstances 
disclosed under the évidence in the case as now presented. 

Strenuous insistence is made by counsel for the respondents that 
Rice's contract with Doherty & Co., in view of the fact that the lat- 
ter are owners of most of the shares of stock and controllers of the 
Montgomery Light & Water Power Company, is contrary to public 
policy and void, as tending to create an unlawful monopoly and stifle 
compétition, and is therefore forbidden by the laws of this_state. 

[ 1 ] We must look to the Constitution and laws of Alabama to solve 
this contention. Code of Alabama 1907, § 3481, subd. 10, authorizes 
domestic corporations to "subscribe for, acquire, hold and dispose of 
stocks, bonds or other évidence of indebtedness of any other corpora- 
tion of this or any other state, or foreign countries, and while owners 
thereof to exercise the rights, privilèges and powers of ownership, 
including the right to vote," etc., and under subdivision 11 of the same 
section they may also consolidate before or after the completion of 
their works and plants with any other corporation or corporations un- 
der certain conditions hereafter noted. Under section 3640, any for- 
eign corporation "may acquire by subscription to the capital stock or 
by purchase or otherwise, and hold, own and vote shares of the capital 
stock of any corporation organized and existing under the laws of this 
state." Section 1260 of the Code authorizes cities and towns to regu- 
late the manner and rates for furnishing gas, electricity, and water, 
and prescribe the quality of the gas and electricity furnished the in- 
186 F.— 14 
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habitants by any person or corporation. They may prescribe penalties 
for violation of their ordinances upon the subject. The only limitation 
placed upon the right of domestic corporations to consolidate with one 
another is that telegraph and téléphone companies shall not do so, 
and that banking and railroad companies shall not consolidate with any 
other than like kinds of corporations. Large latitude is given mining 
and manufacturing companies, street railroads, and railroads to hold 
stock in other like enterprises and to consolidate with them. The lég- 
islation of the State authorizes consolidations between corporations like 
those hère involved, and allows foreign corporations to purchase stock 
in them, although the Législature well knew that light and4)ower cor- 
porations are always competitors, if there be more than one in the lo- 
cality where the business of the corporation is carried on. 

It is thus manifest that the Législature, in view of the industrial 
and business conditions of our people, believed the good from such 
combinations would outweigh the evil that might resuit, and relied 
upon the exercise of the power to regulate their rates, which is vested 
in the state and its subordinate municipal agencies, as ample safe- 
guard for the public weal against ail combinations which its laws al- 
lowed. It did not and does not view such combinations or holdings of 
stock as evils, but rather as promotive of the public weal. As said in 
the United States v. Trans-Missouri Freight Association, 166 U. S. 
290, 17 Sup. Ct. 540, 41 L. Ed. 1007: 

"When the lawmaking power speaks upon a partleular subject over wliicb 
It bas constitutional power to legislate, public policy in such a case is what 
the statute enacts." 

This court in the face of thèse laws and the policy thus declared 
cannot refuse to enforce the contract hère involved, on the ground 
that it would be contrary to public policy, without exercising the lég- 
islative power of the state and undertaking to police its domestic af- 
fairs. 

It is earnestly insisted, however, that this is not the proper con- 
struction of our statutes in view of sections 7579, 7580, and 7581 of 
the Criminal Code, a.nd qualifications of the power given by section 
3640 to a foreign corporation to acquire and vote stock in a domestic 
corporation, to the effect that it should "not be construed as author- 
izing any monopoly or trust or unlawful combination in the nature of 
a trust or monopoly." In Citizens' Light, Heat & Power Company 
V. Montgomery Light & Water Power Company (C. C.) 171 Fed. 553, 
this court had occasion to consider section 103 of the Constitution, 
which was adopted subsequently to those sections, and held they must 
be read in the light of the Constitution, which necessarily limited their 
meaning and opération. 

[2] It will not be questioned that the common law regarding com- 
binations or restrictions of production and attempts to control prices 
or stifie compétition can be changed at the pleasure of the Législature. 
It may relax or tighten the stringency of the common-law rule, mak- 
ing lawful that which was unlawful at the common law, and con- 
demning that which the common law authorized, as in its wisdom 
seems best. Neither on reason nor authority is it permissible to im- 
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pute to the Législature the intent to condemn the holding of stock or 
the consolidation of interests in competing corporations, because it 
may lead to the diminishing or destruction of compétition, when the 
Législature has expressly authorized the making of such consoH- 
dations, or the holding of stock by one corporation in another cor- 
poration of which it is a competitor. The Législature is judge of what 
is "reasonable" or "unreasonable" in thèse matters, and what shall 
be condemned as an unlawful combination or monopoly under its laws. 
The Alabama statutes leveled at certain combinations of capital is 
quite différent from the Sherman act, which strikes at ail restraint of 
interstate commerce, whether "reasonable" or "unreasonable," where 
the restraint is direct and the resuit of combination. Indeed, in view 
of the grounds on which Mr. Justice Brewer, one of the five judges, 
no"'-iirrp^ in tlie indpment in the Northern Securities, 193 U. S. 197, 
24 Sup. Ct. 436, 48 L. Ed. 679, the exact scope of that décision is yet 
to be marked out and defined by the Suprême Court of the United 
States. We are not concerned hère with interstate commerce, and the 
Législature has not power, as Congress had, regarding the subject 
upon which it acted, to strike down ail restraint, whether reasonable 
or unreasonable, or whether the effect be direct or indirect. The cor- 
poration laws of New York provide ; 

"No doméstic stock corporation, and no forelgn corporation dolng business 
in this State, shall combine with any other corporation or person for the 
création ot a monopoly or the unlawful restraint of trade, or the prévention 
of compétition in any necessary of Ufe." 

The Attorney General sought to forfeit the charter of the Consoh- 
dated Gas Company because it had purchased the majority of the 
stock in other competing corporations, insisting, in substance, that 
the authority given under other laws to buy and hold such shares 
could not be exercised when it would contravene the section of the 
Code qUoted. The Appellate Division of the Suprême Court of New 
York (Attorney General v. Consolidated Uas Co., 124 App. Div. 401, 
108 N. Y. Supp. 823) refused to allow quo warranto to ce filed, be- 
cause the transactions assailed were not violative of the laws of New 
York. In its opinion fortified by numerous décisions of the Court 
of Appeals of the state the court said : 

"The Consolidated Gas Company eannot as a resuit of its control of the 
business of furnishing gas either liniit the production or increase the priées 
and niaintaln them because thèse matters are within the control of the Légis- 
lature. It is within the power of that body, and it has frequently used the 
power, to fix the maximum rates which may be charged to consumers, and 
it is well settled that any person within the territory served by gas or 
electric companies is entitled to be furnished such gas or electrieity as he 
requlres upon the payment of the statutory price therefor and to compel the 
Company to so furnish it. That a single company, if thus regulated by law 
as to priées of production, does not ofCend against the anti-monopoly laws, 
even though its fleld of opération extend over the whole city, seems qulte 
<;lear." 

Light and power companies are incorporated under the gênerai 
laws, and dérive their powers and franchises from the state, and, 
though a consolidation between them might resuit in exclusive busi- 
ness control of a particular territory, it does not give any monopoly 
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there in the légal sensé, since any one is free to obtain a charter for 
a like purpose, and can compete with them there, if the municipal au- 
thorities, to whose control the whole matter is really committed, 
think it to the pubhc interest to allow the use of the streets and roads 
for that purpose. ConsoHdation of enterprises thus engaged, authoriz- 
ed by the Législature, or the control of two corporations so engaged 
by the same individual, when permitted by the law does not constitute 
such a monopoly as is condemned by the common law, even were our 
statutes controlling that matter hère out of the way. 

We concluded that the contract hère would not violate the public 
policy of the state, if it had been for a purchase by the Montgomery 
Light & Water Power Company, instead of Doherty & Co. of the 
shares of the Citizens' Light, Heat & Power Company. 

[3] But this is not the case. Doherty & Co. are natural persons, and 
there is no law of Alabama which prevents, if it be within législative 
competency to prevent, the same person from purchasing and holding 
stock in two or more corporations at the same time, and thus con- 
trolling them, though such corporations compete with each other. 

[4] The shareholders are the owners of the corporate property in 
equity. When the corporation is dissolved and its debts paid, the 
former corporate property belongs to them as individuals, and, while 
the corporation exists and does business, the shareholders are enti- 
tled to control its aiïairs, in the proportion to the number of their 
shares, throUgh the instrumentalities which the laws provide for their 
management. The investment in corporate property in the United 
States amounts to billions of dollars. The shares in them form the 
basis of a great proportion of the banking and fînancial opérations 
of the country. The sale or the hypothecation of shares is the only 
mode by which stockholders can avail themselves of their interest in 
the corporation to obtain money or crédit on them. Thèse shares are 
property in the fullest sensé of the term. Contracts concerning them 
are protected by ail the sanctions which the Constitution throws 
around other contracts. 

[5] A court of equity cannot refuse to enforce a bona fide contract 
for the sale of actual stock, where it would decree spécifie perform- 
ance if the contract related to any other kind of personal property, 
without turning its back on one of its most conservative and ancient 
remédies, and shaking confidence in the value of investments in cor- 
porate stock. Property rights, pubhc and private morality and lib- 
erty itself, are insecure when the law fails to give effective remedy 
for the enforcement of a contract obligation. 

The doctrine that a contract for the sale of corporate shares of stock 
will not be enforced if the purchaser desires thereby to gain control 
of a corporation, whether or not compétition is involved, has received 
récognition in only two or three states of the Union. AU thèse cases 
are based on Foll's Appeal, 91 Pa. 434, 36 Am. Rep. 67\, which has 
since been repudiated in the state which gave birth to the doctrine. 
See Carpenter's Estate, 170 Pa. 203, 32 Atl. 637, 29 L. R. A. 145, 50 
Am. St. Rep. 765 ; Bald Eagle R. R. Co. v. Nittany R. R. Co., 171 
Pa. 294, 33 Atl. 239, 29 L. R. A. 423, 50 Am. St. Rep. 807. Foll's 
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Case is distinctly and finally repudiated in Northern Central R. R. Co. 
V. Walworth, 193 Pa. 207, 44 Atl. 253, 74 Am. St. Rep. 683. This 
last case is on ail fours in principle with this case, and a strong author^- 
ty in behalf of complainants' right to hâve spécifie performance of 
the contract hère. 

The contract hère not being illégal or offensive to public policy, it 
remains to consider whether for any other reason it is such a contract 
as ought not to be specifically enforced under the settled rules of 
equity. 

[6] The contract has been concluded, and is certain and unambigu- 
ous in its. terms. It is not shown that the complainants hâve breached 
it. It is not alleged that it was induced by mistake or fraud. It was 
made upon a valuable considération, and, for aught that appears now, 
is fair in ail its parts, and is not a hard bargain. Coercing perform- 
ance would not be oppressive to défendants, and it is capable of en- 
forcement by a single decree. The contract possessing thèse condi- 
tions and incidents, the right of the complainants in equity to the 
stock is perfect, as the case is now presented, after their tender of 
performance, and the court has no discrétion to refuse the remedy of 
spécifie performance. The objection of want of mutuality of reme- 
dy in the sensé in which equity uses those terms no longer exists. 

[7] Complainants seeking spécifie performance offer to perform on 
their part and unreservedly submit themselves to the court to decree 
whatever may be proper in enforcing the rights of the other party to 
the contract. If défendants accept their ofïer, complainants cannot 
afterwards retract it, and thus escape a decree in f avor of the défend- 
ants. If, on the other hand, défendants refuse the ofifer, and un- 
successfuUy resist spécifie performance, they cannot be compelled to 
perform unless performance of every stipulation of the contract for 
their benefit is likewise coerced from complainants. In either event 
complète enforcement of the légal and équitable rights of the parties 
will be efifected by one comprehensive decree, and the défendant can- 
not be remitted to a court of law for the enforcement of any of 
their rights. Jenkins v. Harrison, 66 Ala. 345 ; Hooper v. S. & N. A. R. 
R. Ce, 69 Ala. 529; 6 Pomeroy's Equity Jur. §§ 769, 770; Miller v. 
L. & N. R. R. Co., 83 Ala. 278, 4 South. 842, 3 Am. St. Rep. 722. The 
ability of Doherty & Co. to pay the considération named in the con- 
tract is denied in some of the affidavits, but on the whole proof 
the court has no doubt whatever of their ability to perform. If the 
défendants hâve anxiety on that account, acceptance of the ofïer to 
perform and the failure of the complainants within due time to per- 
form would speedily resuit in a decree against them, or, at the option 
of the défendants a decree that the contract had been rescinded by 
their default, and a conséquent dismissal of the complainants' bill. 

[8] The conduct of Rice in leaving the jurisdiction and withdraw- 
ing power from his attorney to act for him rendered immédiate ten- 
der to Rice impossible. Complainants, asking and tendering per- 
formance and submitting themselves unreservedly to the jurisdiction 
of the court, did ail in their power to perform and to perfect their 
right and title to the stock in dispute. They became the équitable own- 
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ers of the stock, and, until final decree, they must be so regarded in 
measuring their rights in the varions stages of the litigation, unless, 
meantime, défendants regain their right to the stock by offering to 
accept performance, and complainants then fail to perform. It nec- 
essarily follows that in gauging the ' relative rights of the parties 
against each other in the présent stages of the litigation the stock in 
dispute must be treated in equity and good conscience as the property 
of complainants, and not of Tillis. 

[9] Tillis holds the naked, légal title, the whole équitable estate 
being in the complainants, and, as trustée for them of the stock, he 
is bound as are ail other trustées not to use it for his own gain or 
advantage, or to the détriment of the interests of his cestuis que trust. 
More than that, he is trustée in his own wrong, obtaining the légal 
title to the stock with full knowledge of the contract with complain- 
ants by combination with Rice to defeat the consummation of that 
contract, and ■ has indemnjfied him against damage for breach of it 
in order to get the transfer of the stock to himself. He thus volun- 
teered to meddle with trust property and stepped in Rice's shoes, 
and, as far as he could, became his substitute. In discussing his 
rights we may for the présent well leave out of sight the transfer to 
Tillis, and treat him just as though he were Rice; for certainly Til- 
lis cannot assert any right against complainants which Rice can- 
not. ■ Both are trustées for complainants, and equity charges their 
consciences not to deal with the stock, save to transfer the légal title 
to the real owner on the stock books of the company which issued 
it, and forbade their use of the corporate power of the light compa- 
nies in such a.manner as to impede the consummation of the contract 
with the complainants or to deprive them of its fruits. 

Complainants bargained with Rice for eight-tenths of the outstand- 
ing stock o;f the corporations, whose debts were not supposed to ex- 
ceed $75,000, which complainants contracted to pay subject to a bond- 
ed indebtedness oî $50,000. Complainants did not bargain with Rice 
for eight-eighteenths of the stock in a corporation whose property 
they as minority stockholders could not keep from being loaded down 
with the issue of nine times more bonds than were outstanding at 
the time of the purchase. It is too plain to be disputed that a court 
of equity can never permit Rice himself to use the stock he sold com- 
plainants to defeat performance by Rice of that contract, or as the 
means of introducing new stockholders by issuing new stock to pay 
debts which complainants had already contracted to pay, in order that 
complainants would be minority stockholders. Tillis has with Rice's 
connivance, and for purposes of his own, substituted himself in 
the place of Rice in the litigation and stands in his shoes hère. Any 
decree which may be proper against Rice will be proper against Til- 
lis, save as to the détails concerning the new stock. 

[10] Regarding the contention of respondents that as the voting 
of the shares which complainants bargained for was vested in the 
trustées, and therefore complainants could not vote the shares of stock 
themselves, even if they obtained a decree of spécifie performance, lit- 
tle need be said at this time. The depositaries of the power to vote 
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this stock are trustées in the strictest sensé. If decree should go an- 
nuUing the sale to Tillis and directing the corporation to transfer the 
shares to oomplainants on the stock book, and thèse trustées should 
afterwards use their voting power to the détriment or in hostility to 
the interest of the persons adjudged to be the owners of the shares, 
the trustées would commit a breach of trust, for which a court of 
equity would remove them, and, as a court of equity never allows a 
trust to fail for the want of a trustée, it would appoint others in their 
stead. This feature of the case présents no obstacle to an effective 
decree of spécifie performance, if it be proper on final hearing. As to 
it, we may well quote the language of the Chief Justice in Union Pa- 
cific R. R. Co. V. Chicago, etc., R. R. Co., 163 U. S. 600, 16 Sup. 
Ct. 1187, 411.. Ed. 265: 

"The jurisdiction of courts of equity to decree the spécifie performance of 
agreements Is of a very ancient date, and rests on grounds of inadequacy and 
incompleteness of the remedy at law. Its exercise prevents the intolérable 
travesty of justice involved In permltting parties to refuse performance of 
their contracts at pleasure by electing to pay damage for the breach. It must 
not be forgotten that in the increasing complexlties of modem business équi- 
table remédies bave necessarily and steadlly been expanded, and no inflexible 
rule bas been permitted to circumscrlbe them. As has been well said, equity 
bas contrlved its remédies so that they should correspond botb to the primary 
rights of the injured party and to the wrong by which that right has been vio- 
lated, and has always preserved éléments of flexibllity and expansiveness so 
tbat new ones may be invented or old ones modifled, in order to meet the re- 
quirements of every case, and to satisfy the needs of a progressive social con- 
dition, in whicb new primary rights and duties are constantly arising and 
new kinds of wrongs are constantly committed." 

It miist be borne in mind in measuring the rights of the parties at 
this stage of the proceedings that this is in no proper sensé a struggle 
between factions of stockholders of a corporation to control its pol- 
icies, but in its last analysis is nothing but an effort on the part of the 
real owner of the stock, as the case is now presented, to prevent one 
who is not the owner of the stock, and who volunteered to thrust him- 
self in between Rice and the complainants, to defeat complainants' 
rights from depriving the true owners by the aid of a hostile board 
of directors of récognition as shareholders, ignoring their rights as 
such in the management of the corporate property, and frustrating 
the orders which the court made for the préservation of the status of 
the stock as it existed before Rice transferred it. Tillis is not in any 
position to complain of any order which the court may make restrict- 
ing the use of the shares purchased from Rice, or those subsequently 
acquired by the new issue, or restraining the acts of the light corpo- 
ration pending final decree. His présent attitude is inéquitable, and 
it is meet that he should do equity. Complainants cannot wrest the 
disputed stock from him except upon payment to him of the amount 
they contracted ' to pay Rice, which is a much gréa ter sum than his 
advances and subscription to stock. By thrusting himself into the 
controversy between Rice and the complainants and directing the cor- 
porate powers of the light company, he can wage his contention with 
complainants, secure against loss if he fails; and yet be in position, 
if complainants finally succeed, to use the powers of the corporate 
organizations meanwhile to impede enforcement of complainants' 
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rights and burden the value of the interest complainants purchased by 
making unnecessary and reckless contracts which the corporations 
would be bound to carry out even at a loss, no matter who is finally 
decreed to be owner of the stock, and thus inflict injury on complain- 
ants without risk of loss to himself if he is defeated in the suit, and 
by such methods so to change the situation and the value of complain- 
ants' investment as to induce them finally to abandon insistence for 
spécifie performance, and thereby efïect his purpose to nullify com- 
plainants' contract with Rice. Complainants earnestly insist that such 
is his purpose, and cite as one of the proofs of it that the light Com- 
pany bas recently contracted to pay its manager who has heretofore 
served for $1,800 a year a salary of $6,000 per annum in the future 
for practically the same duties as performed in the past; while the 
respondents insist the amount of the salary was but proper provision 
for an officer who had rendered faithful service in the past at an in- 
adéquate compensation, in view of the contemplated enlargement of 
its opérations. The court does not find it necessary now to consider 
this and other acts which complainants insist show a studied pur- 
pose to prevent complainants if they finally succeed from obtaining 
the legitimate fruits of their contract. 

[11] It is urged, however, that in enforcing to the extent prayed 
hère, as against Tillis, the rights complainants might hâve against 
Rice, in whose shoes Tillis stands, the court will transgress the rights 
of the light Company and usurp the discrétion pf its board of directors 
and harm the public interest by the stoppage pendente lite of the con- 
templated improvements. But what is the situation as to which this 
contention is made? Complainants were the équitable owners of the 
majority of the stock when Rice combined with Tillis to defeat com- 
plainants' acquisition of the légal title. Some of the directors of the 
light Company were put in office for the very purpose of defeating the 
rights of complainants. Tillis according to his own affidavit, sou^ht 
to acquire "absolute control," and the facts show that he has obtained 
it. One of the six directors now in office is the trusted friend, to 
whom Tillis confided his plans and purposes, and who conducted his 
negotiations for him. Another is Rice's attorney, who for two weeks 
bef ore the date set for the performance of the contract with complain- 
ants was seeking to break it and negotiating with TilHs to induce him 
to become the purchaser of the very stock. Another is an important 
officer of the light company, who was so anxious to break the contract 
with complainants and hâve Tillis to acquire the stock that, nothwith- 
standing an injunction was served upon him preventing the transfer 
of the stock by Rice, before it was transferred, did everything in his 
power afterwards to consummate it, as he says, "on the advice of coun- 
sel." Another is an employé of the light company. The remaining 
directors hâve long been associâtes of Rice. They sympathized in 
his trials in the conduct of the light company, and participate in his 
antipathy to complainants, who were charged with instigating litiga- 
tion against the light company and seeking its ruin. Although they 
knew that Rice had sold the stock, their own included by their author- 
ity, they participated in the meeting on the night of the 16th of June, 
and elected two new directors whom Tillis desired. None of the di- 
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rectors hâve paid or are expected to pay anything for the one share 
of stock which stands in each of their names on the stock books with 
an indorsement in blank on the back of it. 

The proof shows that on June ISth last the Ught company was on 
the verge of collapse, and its crédit entirely gone. That enterprise 
had been conducted for several years under fierce compétition, and it 
had incurred debts, including its bonded debt, of a much larger amount 
than the total capital paid into the enterprise. It had never declared 
a dividend. Some of the directors had strained their crédit in carrying 
paper for it in the banks. The évidence strongly tends to show that 
after Tillîs paid his subscription for $80,000 of stock, and made some 
further advances, that the business under the new management has 
not made any profit. The Citizens' Light, Heat & Power Company 
has now sold ail of its authorized capital stock with the exception of 
$70,000, which has no market value, and which Mr. TilHs testified no- 
body wanted but himself or the complainants. The proposed issue of 
bonds would further reduce its value, and it can hardly be counted as 
an asset for raising money. The only other resource is the issue of 
mortgage bonds upon the property. Tillis says he proposes to aid the 
Company in financing thèse bonds, but whether he does or not, or 
whether he takes the bonds himself or they are sold to another, the 
debts thus incurred will more than treble the présent value of the cor- 
porate property. It is matter of common knowledge in this com- 
munity that, wherever the two companies bave heretofore come in 
contact, there has been little, if any, profit, in thé venture, and fre- 
quently the business has been donc far below cost. It is not reason- 
able to expect différent results if the enlargement of the plant be made 
and conséquent broadening of contact, and, if the venture is unprofita- 
ble, the value of the stock will be destroyed. The competitor of the 
light company from whom the business must be wrested upon terms 
which would make the enlargement of the plant at ail profitable gén- 
érâtes electrical current by water power, which the weight of the ex- 
pert testimony shows can be produced considerably cheaper than the 
current produced by steam power, as is the case with the présent and 
contemplated plant of the respondent company. The traction company 
is the largest consumer of power in this city, and the contract for it 
is with the Mjontgomery Light & Water Power Company and does not 
expire for some years. The latter company has also the light contract 
with the city, which does not expire for two years or more. There has 
not been much increase in the demand for light and power this year, 
and it is not probable that the demand will increase for months to 
come. 

The Montgomery Light & Water Power Company has an invested 
capital in the light and power business of nearly $1,500,000, and sup- 
plies about three-fourths of the demand for light and power in the 
■comnlunity, while the opérations of the respondent companies thus 
far hâve been restricted to a comparatively narrow area in the city. 
It would be years before respondent companies, if they succeeded in 
the end, could dérive any profit from business, owing to the enlarged 
compétition, which is the justification for the proposed enlargement 
•of the plant. In view of thèse considérations, the contemplated en- 
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largement of the plant and conséquent increase of respondent's indebt- 
edness to raise the money is a very reckless spéculation. Upon the 
case as it now stands, we repeat, complainants must be treated as the 
owners of the stock, and not Tillis. A board of directors which he 
controls ignores the interest of those who may be the owners of the 
shares, refuses to recognize them as stockholders, and, though the ques- 
tion who owns this stock will be speedily decided in the courts, in- 
sists upon making an enlargement regardless of its efïect upon the 
interest of the true owner who may turn out to be the complainants, 
and not Tillis. 

[121 It is the duty of the board of directors to manage the corpo- 
rate affairs solely in the interest of the corporation, quite regardless 
of the effect of its policies and management upon the fortunes of in- 
dividual stockholders in the corporation. The détermination under 
thèse circumstances to enlarge the plant with the ruinous conséquences 
it may involve to stockholders displays such recklessness and indif- 
férence to the interest of the true owners as is the équivalent of will- 
ful breach of trust. As said in Kessler & Co. v. Ensley Co. et al. (C. 
C.) 129Fed. 408: 

"Although equity will not remove a director who is a statutory flduclary, 
as it %voijld an ordinary trustée, it will not hesitate in a proper case to en- 
join a director or to set aside acts of misçonduct, amounting to a breach of 
trust, which oppress stockholders and militate against the well-being of the 
corporation." 

It was further said in that case: 

"That when ail disintcrested and fair men upon the facts upon which the 
directors' action is challenged would reach the conclusion that their décision 
was improper and prejudicial to corporate interest, and was not the resuit 
of their unbiased judgment, which Lad been deflected for sonie extraneous 
reason, the court cannot refuse to iutervene, although the directors may 
hâve been honest." 

The ordinary man with a reasonable sensé of fairness, finding him- 
self in charge of property to which différent individuals lay claim of 
ownership, would not generally resist the justice of an appeal by a 
claimant who was out of possession not to deal with the property as 
though it were the property of the other claimant, and enforce his 
policies, it may be, to the ruin of his adversary, when there was no 
pressing necessity to act, when the rights of the parties in and to the 
property were before the court, and would be speedily decided, and 
no great harm could come to the property from managing it in the 
immédiate future as it had been managed in the past. No man can 
read the record before the court in view of the history of this trans- 
action, as thus disclosed, and avoid the conclusion that the directory 
is a partisan of Tillis, and hostile to complainants, and is doing what. 
it can to defeat their success in this suit. Its judgment is not unbiased. 
Their acts amount to a settlement by Tillis himself of the conflicting 
rights which the complainants are seeking to enforce. In this com- 
plexion of the situation the détermination of the board of directors 
does not commend itself to the conscience of the chancellor, and the 
court must view the question according to its own independent judg- 
ment. 
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As observed in Pomeroy's Equity Jurisprudence (Ed. 1892) § 1079: 

"It is well settled that every violation of a duty by a trustée which equity 
lays upon him, vvliether willful or fraudulent, or done througti négligence or 
arising tlirougli mère oversigtit or forgetfulness, Is a breach of trust. The 
term furthermore includes every omission or commission which violâtes In 
any manner either of the three great obligations already described of carry- 
ing out the trust according to its terms of care and diligence in proteetlng 
and Investing the trust property, and of uslng perfect good falth. This 
broad conception of breach of trust and the liabllities created thereby are 
not confined to trustées regularly and legally appointed. They extend to ail 
persons who are acting trustées or who meddle with trust property." 

Leaving aside the question whether the pubhc is benefited in the 
€nd by seasons of fierce compétition which always resuit in the 
stronger enterprise swallowing the weaker, or at least a combination 
between them whereby the business is continued under one manage- 
ment, which invariably recoups the losses sustained in the struggle by 
exacting higher rates in the future, there is nothing in the situation 
which would imperil or harm the pubUc interest f rom the court's main- 
taining the status quo as fixed by the orders heretofore made, and by 
those which will be made on awarding a preliminary injunction. The 
light company is left entirely f ree to continue its business as it bas in 
the past, and not a single consumer now served by it will be disturbed 
nor the area of its business curtailed. The évidence shows that its 
présent plant générâtes a considerably larger supply of electric cur- 
rent than is needed to supply its présent customers, and it is free to use 
it in gaining new customers or meeting enlarged demands. The or- 
ders will not disturb its opérations as they hâve been conducted for 
the last four years. No contracts hâve been made for supplying any- 
thing for the contemplated enlargement of the plant. The détails of 
the plans concerning it hâve yet to be determined and passed upon by 
an engineer, and spécifications made, and not till then could orders be 
given, even if the court did not prevent the incurring of expenditures 
for that purpose. Long before any order could be placed the case will 
be passed upon in the Court of Appeals, and waiting until then will 
not entail delay at ail harmful. The only contract so far made regard- 
ing the enlargement of the plant is with a civil engineer, who contracts 
to advise and supervise plans upon a commission whenever entrusted 
with the duty, and respondents are not even bound under that con- 
tract to undertake the improvements. According to the testimony, the 
only thing done under it has been a visit of one or two gentlemen for 
a day to look into the situation. Preventing the placing of the orders 
pendente lite will not harm the respondents, and, if they are incon- 
venienced thereby, it is the unavoidable resuit of Tillis thrusting him- 
self into the litigation and controlling and shaping the poHcy of the di- 
rectory to defeat the rights of complainants. 

It is a gratification to know, if the court errs in holding that com- 
plainants are entitled to a preliminary injunction, its error can be cor- 
rected in less than 90 days by the Court of Appeals whjch meets hère 
next month. If it décides that the contract hère is not such a one 
as can or ought to be enforced in equity, the confusion in the affairs 
of the light company, which would not hâve occurred but for the in- 
tervention of Tillis in its affairs, will be speedily ended. If, on the 
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other hand, the Court of Appeals should hold that complainants' con- 
tract should be enforced in equity, it would manifestly be most inéqui- 
table. to allow the light Company or its board of directors, which is con- 
trolled by Tillis, and who are hostile to the rights of complainants, to 
direct its affairs pending the litigation so as to deprive the complain- 
ants of the fruits of their contract or jeopardize them. 

A preliminary injunction will issue in accordance with this opinion. 
Counsel for complainants may prépare a draft of the order and submit 
it to counsel for respondents, and the court will then settle its terms. 



In re MONONGAHEIA DISTILLERY CO. 

(District Court, E. D. Michigan, S. D. April 18, 1910.) 

No. 1,724. 

1. Bankeuptcy (§ 140*) — Réclamation of Goods in Possession of Bank- 

RUPT — COKTEACTS — VALIDITY. 

A local wliolesale liquor dealer without a llcense between May Ist 
and May 28tli foUowing made a contract on April 24th wlth a forelgn 
liquor dealer looking to the shipment and sale of liquor to and by the 
former as faetor for the latter. Goods were shipped before May Ist 
and payments made in July and August following. On May lOth a new 
contract was made under which the foreign dealer, before and after 
May 28th, shipped liquor to the local dealer as a faetor, and payments 
were made in July and August, and in August a large amount of goods 
were returned to the foreign dealer. HeM, that the court on the pétition 
of the foreign dealer to reclalm goods In the possession of the bankrupt 
local dealer would présume in the absence of anything to the contrary 
that the goods were the product of transactions subséquent to Jlay 28th, 
so that such transactions were not invalid on the ground that the local 
dealer had no liquor llcense, and tlie absence of a llcense when the 
goods were shipped and received did not prevent the contemplated 
relations of principal and faetor from coming into force as soon as the 
local dealer obtained a llcense, and the foreign dealer could reclaim 
liquor In possession of the local dealer. 

[Ed. Note. — For other cases, see Bankniptcy, Dec. Dig. § 140.*] 

2. Bankruptcy (§ 140*) — Réclamation op Goods in Possession of Bank- 

rupt — Oontbacts — Validity. 

Where a foreign liquor dealer shipped goods to an unlieensed hjcal 
liquor dealer for sale as a faetor without knowledge that the local deaipr. 
did not hâve a license to sell liquor, the foreign dealer could reclaim 
goods in the possession of the local dealer on it being adjudged a bank- 
rupt, for, If tlie contract was invalid, the title to the liquors did not pass. 
and the Uquors and theIr proceeds belonged as against the trustée in 
bankruptcy to the foreign dealer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. OOUBTS (§ 371*) FEDERAL COURTS — StATE I/AWS — FOREIGN CORPORATIONS — 

RiGHT TO DO Business. 

The prohibition in a state statute prohibiting a foreign corporation 
from doing business in the state without complying with the statute 
will be observed by the fédéral courts. 

[T3d. Note.— For other cases, see Courts, Cent. Dig. §§ 972-976; Dec. 
Dig. § 371.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
v. Perrin, 11 O. O. A. 71 ; Hill v. Hite, 29 O. 0. A. 553.] 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. CORPOEATIONS (§ 642*) — FOBEIGN COEPOEATIONS — TKANSACTING BUSINESS 

IN State. 

Where a foreign corporation and a domestic corporation had dealt 
with eaeh other for years on the basls of the foreign corporation selling 
goods to the domestlo corporation, and sucli basis was cLanged only 
because of the poor finaneial standing of the domestic corporation so 
that reguiar sales on crédit were not safe, and the foreign corporation 
adopted the form of consigning goods to the domestic corporation for 
sale as a factor, to avoid the risk of loss in making a sale on crédit, 
the arrangement was not objectionable as a subterfuge for the establish- 
ment by the foreign corporation of a warehouse and distribiiting sales 
agency within the state, without complying with the laws of the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527; 
Dec. Dig. § 642.* 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Meakin, 33 C. C. A. 585; Ammons v. Brunswick-Balke-Collender 
Co., 72 C. C. A. 622.] 

5. CoTiRTS (§ 361*) — Décisions — Contepi-ling Décisions. 

The q'jestion of what is Interstate commerce is a fédéral question, 
and a décision of a state Suprême Court does not control. 

[Ed. Note. — For other cases, see Courts, Cent. Dig, § 954 ; Dec. Dig. 
§ 361.*] 

6. COIÎPORATIONS (§ 642*) — FOBEIGN CORPORATIONS — TRANSACTING BUSINESS 

IN State — "Doing Business." 

A foreign corporation shipped liquors without the state to a factor 
within Michigan, retaining title thereto and contemplating that the 
factor should make sales to its customers within Michigan. The for- 
eign corporation sent a man to supen'ise the keeping of the books and 
the handling of the funds by the factor. and the factor paid him. It 
was agreed that the book accounts should belong to the foreign corpora- 
tion. Held, that the foreign corporation did not transact business in 
Michigan within the laws regulating the doing of business by foreign cor- 
porations, but the transactions partook of the character of Interstate 
commerce. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527; 
Dec. Dig. § 642.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160; 
vol. 8, pp. 7640, 7641.] 

7. Bankruptcy (I 140*) — Réclamation or Goods and Aocounts in Posses- 

sion op Bankrupt. 

Where a contraet for the shipment of goods to the consignée for sale 
as factor of the consigner was void, accounts for goods sold by the con- 
signée who became a bankrupt must be turned over to the consigner on 
his pétition therefor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

8. Bankruptcy (§ 228*) — Review of Ordee op Refeeee — Assignments op 

Ekrob — Nbcessity. 

Where the undisputed proof on a pétition for the réclamation of 
goods and book accounts for sales in the possession of a bankrupt show 
that the bankrupt was entitled to a commission on sales, the court on 
pétition to review the order of the référée directing the return of the 
accounts without déduction for commissions will protect the bankrupt's 
rights to a coumiission, though there is no spécifie assignment of error. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.*] 

In the Matter of the Monongahela Di.stillery Company, a bankrupt. 
Pétition for review of the order granting the pétition of the Schufeldt 

*For other cases see same topic & § ndmebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Company for réclamation of goods and for book accounts. Modified 
andaffirmed. 

Sloman & Sloman, for trustée in bankruptcy. 
Bernard B. Selling and Arthur E. Fixel, for Monongahela Distillery 
Co. 

Miller, Smith, Paddock & Perry, for Henry H. Schufeldt Co. 

DENISON, District Judge. Upon the pétition of the Schufeldt 
Company for réclamation of goods, and the supplemental pétition of 
the same company claiming the book accounts which accrued f rom the 
sale of goods disposed of before thè adjudication, the référée found 
in favor of the petitioner and ordered the return to the Schufeldt Com- 
pany of about 200 gallons of liquors which had been shipped by it 
to the bankrupt, awarded to the Schufeldt Company $114,13 in the 
hands of the trustée as the proceeds of other similar goods, and fur- 
ther awarded to the Schufeldt Company book accounts which had 
accrued to the bankrupt by the sale of other similar goods and which 
were uncollected at the date of the adjudication, and which had a face 
value of about $3,600. This finding was upon the theory that in the 
transactions in question the bankrupt had been factor and the Schu- 
feldt Company had been consigner, and that the goods, until sold, 
and then the substituted accounts, belonged to the consignor. 

The trustée brings this pétition for review and assigns several er- 
rors, which can be grouped as f ollows : 

(1) The dealings between the Schufeldt Company and the Mon- 
ongahela Company contemplated the sale by the latter in Michigan, 
and as a wholesale liquor dealer, of the liquors furnished for that 
purpose by the former, and that, because the bankrupt at the date 
of the arrangement had no license under Michigan laws, to do this 
business, the contract was invalid, and neither party is entitled to 
any légal remedy. 

(2) The transactions amounted to a doing of business within the 
State of Michigan by the Schufeldt Company, and it cannot ask any 
aid from the courts, because it had not qualified itself, under Michi- 
gan laws, to do business, as a foreign corporation, within that state. 

1. The Liquor License. 

The annual license of the Monongahela Company as a wholesale 
liquor dealer expired May 1, 1909. A contract between the parties, 
looking to the shipment and sale of liquors to and by the Monongahela 
Company, as the factor for the Schufeldt Company, was made April 
24th, and under that contract goods were shipped, before May Ist, 
amounting to about $1,500. Payments on account were made in 
July and August amounting to about $1,200, and a large amount of 
goods was returned. It does not appear whether any of the goods 
shipped or received before May Ist entered in their original form or 
in the form of substituted accounts into the award made by the réf- 
érée; and the proofs furnish no means of determining this question. 

The original arrangement of April 24th did not extend to any par- 
ticular amount, and the Schufeldt Company was under no obligation 
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on May Ist to ship any more than it had already shipped. More goods 
being asked for, the Schufeldt Company's représentatives came to 
Détroit, were unwilling to ship without more definite and exact ar- 
rangements, and entered into a further contract of the same nature, 
but giving it additional safeguards, and the shipments thereafter were 
made under and pursuant to the contract of May lOth. From May 
15th to May 2 Ist, shipments were made amounting to about $8,000. 
On May 28th the Monongahela Company took out its regular license, 
and no question exists of its authority to do business after that date. 
In August a large amount of the goods was returned to the Schufeldt 
Company. There is no proof from which it is possible to détermine 
whether any of the goods shipped from May Ist to May 2 Ist were 
received and sold before May 28th, or whether any such goods re- 
mained on hand in their original form when this pétition was filed, 
or whether the book accounts on hand represented any such goods. 
If either this question or the one just above stated becomes mate- 
rial, it must be decided upon some theory of presumption. 

I think the lack of license by the Monongahela Company until May 
28th is immaterial for thèse reasons : 

[1] First. It does not appear that any of the subject-matter now 
in controversy arose out of shipments before May 28th, and I find 
no presumption to that effect ; on the contrary, the ordinary presump- 
tion is that the remaining portion of an account is the product of the 
transactions of latest date, and goods consigned at over -$3,200 were 
shipped after May 28th. 

Second. Even if some shipments are involved, which were made 
before May 28th, it is even less probable that those sales by the con- 
signée to its customers which remain unpaid for were made before 
that date; and I do not see how the absence of a license when the 
goods were shipped and received, although it might involve the im- 
médiate relations of the parties, would prevent the contemplated re- 
lations from coming into force as soon as the consignée was legally 
(jualified to do the expected business. In the case of Niagara Falls 
Co. V. Wall, 98 Mich. 158, 57 N. W. 99, relied upon by counsel for 
the trustée, it appeared that the impediment preventing the consignée 
from lawfully doing the expected business continued until the con- 
tract had been rescinded by one party for a breacli by the other ; 
manifestly, a différent situation from one where both parties continue 
after the temporary impediment is removed. 

[2] Third. Even if the contract of May lOth was wholly void, the 
trustée would not be helped in his présent position, the title to the 
liquors would not hâve passed, and both the liquors and their pro- 
ceeds would belong to petitioner, nor would petitioner, in that event, 
be barred from relief on the ground that both parties were in equal 
wrong, since there is nothing tending to show that petitioner doubted 
or had any reason to doubt the consignee's full, légal capacity to 
continue to carry on the business in which it had been for several 
years engaged. 

2. The Foreign Corporation. 

[3] The question whether the carrying out of the arrangement of 
May lOth amounted to a doing of business by the Shufeldt Company 
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within the state of Michigan is perhaps not free from doubt. If this 
was doing business within the state, it was prohibited by that statute, 
any suit based upon such contract is lilsewise prohibited, and such 
prohibition will be observed by the fédéral courts as well as by the 
state courts. See Judge Lurton's opinion in Oakland Co. v. Wolf 
Co., 118 Fed. 239, 55 C. C. A. 93. 

It is argued that this arrangement was a mère subterfuge for a 
warehouse and distributing sales agency, and should be treated ac- 
cordingly. Whatever the rule as to an ordinary consignment for sale 
by a factor, it may very well be that if a nominal consignment ac- 
count was in fact a subterfuge for such an agency, and was adopted 
to évade a statute regulating or taxing doing business within the 
state, the form might be overlooked, and the relation might be treated 
according to its substance ; but in this case there is no évidence tend- 
ing to show any such subterfuge. 

[4] On the contrary, the parties had been dealing for years on the 
ordinary basis of selling and buying, and such basis was changed only 
because the buyer's fînancial standing became so poor that regular 
sales on crédit were not safe. The seller, the Schufeldt Company, 
adopted this form only for the purpose of avoiding the risk of loss 
in making a sale on crédit, and took no précautions not adapted to 
that end. Obviously, when a consignor without the state ships goods 
to a factor within the state, retaining the title thereto, and contemplat- 
ing sales by the factor to its customers within the state, the entire 
transaction partakes of the character of both interstate commerce and 
of doing business by the consignor within the state. Under the rule 
stated in Higgins v. McGrea, 116 U. S. 671, 6 Sup. Ct. 557, 29 L. Ed. 
764, to the efïect that the contracts of sale made by a factor in bis 
ovi'n name are in law the contracts of the consignor, it would seem 
that sales so made were sales by the consignor at the selling point, 
and that when, as in this case, the transaction was not a single in- 
stance, but both parties contemplated a permanent arrangement, dis- 
posing of a large amount of goods, it constituted doing business at 
that point; but such conclusion is only argumentative, and the con- 
trary resuit is reached by the Circuit Court of Appeals of the Eighth 
Circuit, in a very elaborate opinion in Butler Bros. Shoe Co. v. U. 
S. Rubber Co., 156 Fed. 1, 84 C. C. A. 167. This décision was made 
in 1907. A writ of certiorari was denied by the Suprême Court. 212 
U. S. 577, 29 Sup. Ct. 686, 53 L. Ed. 658. It bas been cited and 
followed by the U. S. District Court in the Western District of Wis- 
consin (Atlas Engine Works v. Parkinson [D. C] 161 Fed. 229), and 
I cannot find that it has been in any way questioned. I therefore ac- 
cept the rule there stated, and think that there are no circumstances in 
the présent case distinguishing it from the Butler Bros. Case. 

[5] The question- of what is interstate commerce is a fédéral ques- 
tion, and the décision of the Suprême Court of Michigan in Neyens 
V. Worthington, 150 Mich. 580, 114 N. W. 404, 18 L. R. A. (N. S.) 
142, would not control, even if parallel ; but the circumstances, 1, 2, 
3, and 4, pointed out on page 586 of 150 Mich., on page 404 of 114 
N. W., on page 142 of 18 E. R. A. (N. S.); fully distinguish the two 
cases on their facts. 
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[6] It appears, also, that a Mr. Beck was sent practically at the 
dictation of the petitioner to supervise the keeping of the books and 
handHng of the funds relating to thèse goods; but he was employed 
and paid by the consignée, and the fact that he was selected by the 
consignor and owed some allegiance to it is not controlUng. It is 
also urged that the spécial contract that the bock accounts should 
belong to the Schufeldt Company is important; but such ownership 
of the resulting debts or securities is typical of the factor's relation, 
the gênerai title being in the principal and the factor having a spécial 
interest in aid of his lien. Brander v. Phillips, 16 Pet. 121, 10 h. Ed. 
909; U. S. V. Villalonga, 23 Wall. 35, 23 L. Ed. 64; Beckwith v. 
Sibley, 11 Pick. (Mass.) 482; Bank v. Heilbronner, 108 N. Y. 439, 
15 N. E. 701. 

The trustee's counsel especially urges that the Wilson act (26 Stat. 
L. 313 [U. S. Comp. St. 1901, p. 3177]) takes the Hquor traffic outside 
the rule of the Butler Bros. Case, and he relies on the Delamater- 
South Dakota Case, 205 U. S. 93, 27 Sup. Ct. 447, 51 L. Ed. 724. I 
do not so understand the force of this Delamater Case. The substan- 
tial matter now involved is whether the dealings in question come with- 
in the established définition of interstate commerce. The Wilson act 
did not, in the least, modify this définition. It only yielded to the states 
the right to make police régulations which, except for such permission, 
would hâve remained within the exclusive power of Congress ; and, 
since the Wilson act and prior to this controversy, Michigan had not 
legislated under such permission. Hence in April or July, 1909, the 
right of a foreign corporation to act in Michigan as a part of inter- 
state transactions was the same whether its business was in liquors 
or in rubber boots. 

[7] There is the further considération that, if the spécial contract 
of May lOth was void, then the title to the goods never passed, and 
the Schufeldt Company would be the owner of the goods on hand, 
and entitled to their return. I see no reason why the same principle 
would not cover the accounts, though Judge Hallett, upon the trial of 
the Butler Case (C. C.) 132 Fed. 398, refused to go to that extent. It 
would seem that it is the trustée who must rely upon the spécial con- 
tract in order to enforce the factor's lien, if, in fact, any reliance there- 
on is.necessary by either party. It foUows that the refei'ee's conclu- 
sions must be approved, except so far as they disregard the factor's 
lien upon the accounts. 

[8] There is no assignment of error on this point; but the proofs 
show without dispute that the Monongahela Company was entitled, 
upon such sale, to a commission equal in différence between the con- 
signment price and the final selling price. This commission must 
be a considérable fraction of the amount of each final sale; and the 
accounts must hâve included amounts prima facie belonging to the 
bankrupt. There is no proof of any shortage or any countercharge. 
It therefore appears that the absolute assignment of the entire ac- 
counts to the Schufeldt Company without protecting the factor's lien 
was erroneous ; and I do not think this should be overlooked merely 
for the technical cause that the assignments of error do not specify 
this particular reason why the challenged resuit was wrong. It may 
186 F.— 15 
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be that, in strictness, the Shufeldt Company was not entitled to a 
transfer of the accounts until it had satisfied any lien which in fact 
existed in favor of the trustée, but it makes no substantial différence 
which party does the collecting o£ the accounts; the rights of the 
other being preserved. 

Perhaps no further accounting will be actually necessary because it 
may be apparent from the facts not now before me that there is a 
sufficient gênerai balance in the account against the bankrupt to ex- 
haust its interest in the unpaid accounts, in which case it will hâve 
no lien. 12 Am. & Eng. Éncyc. (2d Ed.) 679; McGraft v. Rugee, 
60 Wis. 406, 19 N. W. 530, 50 Am. Rep. 378. 

The assignment of accounts will be modified so as not to préjudice 
any existing lien, and, if necessary, an accounting will be had pursu- 
ant to the order filed herewith. It goes without saying that counsel 
will not go to the expense of such accounting, unless it seems that 
there is a substantial amount coming to the trustée, and that the Schu- 
feldt Company will make a full statement of the condition of the ac- 
counts transferred to it so that the trustée can détermine whether 
to proceed formally. 

There is no occasion for awarding any costs to either party. 



UNITBD STATES v. DOUGHTEN et al. 

(Circuit Court, E. D. Washington, E. T>. April 15, 1911.) 

No. 1,519. 

1. CoNsriRACT (§ 33*) — Feaud Against United States — Coal Land Bnteies 
— Indictment. 

Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), provides that if two 
or more persons conspire either to commit any offense against the United 
States or to defraud the United States in any nianner or for any pur- 
pose, and one or more of them do any act to effect the object of the con- 
spiracy, ail shall be liable to a penalty, etc. Held, that an indictment 
charging a consplracy by défendants to defiaud the United States by ob- 
taining title to upwards of 5,000 acres of coal lands in Alaska of the value 
of $2,000,000 by means of 39 false, fraudulent, and fictitious entries made 
by as many différent persons, ostensibly for their own beneflt, but in fact 
for the beneflt of the défendants, whereby the défendants would be en- 
abled to receive and enjoy the beneflt of a greater number of coal en- 
tries and locations and a greater quantity of coal lands than was per- 
missible under the law, charged a crime. 

[Ed. Note.— For other cases, see Consplracy, Cent. Dig. § 60; Dec. 
Dig. § 33.*] 

3. Mines and Mineeals (§ 35*) — Coal Lands — Entbt — Statutes — Applica- 
tion. 

Rev. St. § 2347 (U. S. Comp. St. 1901, p. 1440), authorlzes citizens to 
enter vacant coal lands In amount not exceeding 160 acres to any one 
person and 320 acres by an association of persons. Section 2349 pro- 
vides the method of entry, and section 2350 (page 1441) déclares that the 
three preceding sections shall authorlze only one entry by the same 
person or association of persons, and that no association of persons, any 
memUer of which shall hâve takenthe benefit of such sections, either as au 
individual or as a member of any other association, shall enter or hold 

*For other cases see same topic & § numbeb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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any other lands under the provisions thereof, etc. Act Cong. April 28, 
1904, c. 1772, 33 Stat. 525 (U. S. Oomp. St. Supp. 1909, p. 556), provides 
that any person or association quallfled to enter coal lands of the United 
States who stiall hâve opened or improved a coal mine or mines in any 
of the unsurveyed lands of the United States in the district of Alaska 
may locate the lands on whlch the mine or mines are situated in rectan- 
gular tracts contalning 40, 80, or 160 acres by marking the corners wlth 
permanent monuments, etc., and then déclares the mode for obtaining 
title, and provides (section 4) that "ail the provisions of the coal land 
laws of the United States not in conflict with the provisions of the 
act shall continue and he in force in the district of Alaska." Beld, that 
section 4 of the act of 1904 did not limlt the continuation of the coal 
land laws of the United States made applicable to the district of Alaska 
to such laws as applled to surveyed lands only, but Included the provi- 
sions of the Revlsed Statutes limiting the quantity subject to entry by 
indlviduals or associations, though the act of 1904 did not in itself 
limit the number of entries or locations a person or association might 
make. 

■ [Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87; 
Dec. Dig. § 35.*] 

Charles H. Doughten and others were indicted for conspiracy to 
defraud the United States in connection with certain coal land claîms 
in Alaska. On demurrer to the indictment by défendant McKenzie. 
Overruled. 

B. D. Townsend, Spécial Asst. Atty. Gen., Oscar Gain, U. S. Atty., 
and E. C. MacDonald, Asst. U. S. Atty. 

James E. Fenton, for défendants Doughten and Brown. 

James E. Fenton and Frank H. Graves, for défendant White. 

J. W. Roberts (E. C. Hughes, of counsel), for défendants Charles 
A. McKenzie and Donald A. McKenzie. 

RUDKIN, District Judge. The act of March 3, 1873, relating to 
the entry and sale of coal lands, is embodied in sections 2347 to 2352, 
inclusive, of the Revised Statutes (U. S- Comp. St. 1901, pp. 1440- 
1441), which read as follows: 

"Sec. 2347. Every person above the âge of twenty-one years, who is a citi- 
zen of the United States, or who bas declared his intention to become 
such, or any association of persons severally quallfled as above, shall upon 
application to the register of the proper land office, hâve the right to enter, 
by légal subdivisions, any quantity of vacant coal lands of the United States 
not otherwise appropriated or reserved by compétent authorlty not exceed- 
Ing one hundred and sixty acres to such individual person, or three hundred 
and twenty acres to such association, upon payment to the recelver of not 
less than ten dollars per acre for such lands where the same shall be sit- 
uated more than fifteen miles from any completed railroad, and not less 
than twenty dollars per acre for such lands as shall be within fifteen miles 
of such road. 

"Sec. 2348. Any person or association of persons severally quallfled, as 
above provided, who hâve opened and improved, or shall hereafter open and 
improve, any coal mine or mines upon the public lands, and shall be in ac- 
tual possession of the same, shall be entitled to a préférence rlght of entry, 
under the preceding section, of the mines so opened and Improved: Provided, 
that when any association of not less than four persons, severally quallfled 
as above provided, shall bave expended not less than flve thousand dollars 
In working and improving any such mine or mines, such association may en- 
ter not exceedlng six hundred and forty acres, including such mlning im- 
provements. 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe! 
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"Sec. 2340. Ail claiiiis under the preceding section must be preseuted to 
the r,êgistër of the proper larïd district within sixty days after the date 
of actual possession and the commencement of improvements on the land, 
by the flling of a declara'tory statenient therefor ; but when the townshlp 
plat is npt on file at the date of such Improvement, flling must be made w'ith- 
in sixty days from the receipt of such plat at the district oiflce ; and where 
the iniprovetnents shall hâve been made prior to the expiration of three 
months from the third day of March, eighteen hundred and seventy-three, 
sixty days from the expiration of such three months shall be allowed for 
the flling of a declaratory statement, and no sale under the provisions of 
this section shall be allowed until the expiration of six months from the 
thlrd day of March, eighteen hundred and seventy-three. 

"Sec. 2350. The three preceding sections shall be held to authorize only 
one entry by the same pèrson or association of persons ; and no association 
of persons any member of which shall bave takeu the beneflt of such sec- 
tions, either as an individual or as a member of any other association, shall 
enter or hold any other lands under the provisions thereof ; and no member 
of any association which shall hâve taken the beneflt of such sections shall 
enter or hold any other lands under their provisions ; and ail persons claim- 
ing under section twenty-three hundred and forty-eight shall be retiuired 
to prove their respective rights and pay for the lands flled upon withln one 
year from the time prescrlhed for filing their respective claims ; and upon 
fallure to file the proper notice, or to pay for the land wlthin the required 
period the same shall be sUbject to entry by any other qualifled applicant. 

"Sec. 2351. In case of conilicting claims upon eoal lands where the im- 
provenients shall be commenced, after the third day of March, eighteen 
hundred and seventy-three, priority of possession and Improvem-r-Jt, fol- 
lowed by proper flling and continued good faitli, shall détermine thi» prefer- 
ence-right to purchase. And also where improvements hâve alreajy been 
made prior to the third day of March, eighteen hundred and sevemy-three, 
division of the land claimed may be made by légal subdivisions, to include, 
as near as may be, the valuable improvements of the respective partes. The 
Commissioner of the General Land Office is authorized to issue al\ needful 
rules and régulations for carryiug into effect the provisions of this and the 
four preceding sections. 

"Sec. 2352. Nothing In the flve preceding sections shall be construed to 
destroy or impair any rights which may hâve attached prior to the thlrd 
day of Slarch, eighteen hundred and seventy-three, or to authorize the sale 
of lands valuable for mines of gold, silver, or copiier." 

The act of June 6, 1900 (31 Stat. 658 [U. S. Comp, St. 1901, p. 
1441]), extended the provisions of the foregoing sections to the Dis- 

The act of Âpril 28, 1904 (33 Stat. 525 [U. S. Comp. St. Supp. 
1909, p. 556]), which by its title purports to amend the act of June 
6, 1900, provides as follows: 

"That any person or association of persons qualifled to make entry under 
the coal land laws of the United States, who shall hâve opened or improved 
a coal mine or coiil mines on any of the unsurveyed public lands of the 
United States In the district of Alaska, may locate the lands upon which 
such mine or mines are situated, in rectangular tracts containing forty, 
eighty, or one hundred and sixty acres, with north and south boundary Unes 
run according to the true meridian, by marking the four corners thereof 
with permanent monuments, so that the boundarles thereof may be readily 
and easily traced. And ail such locators shall, withln one year from the 
passage of this act, or wlthin one year from making such locations, flle for 
record in the recording district, and with the register and receiver of the 
land district in which the lands are located or situated, a notice containing 
the name or names of the locator or locators, the date of the location, the 
description of the lands located, and a référence to such natural objects or 
permanent monuments as «il] readily Identify the same. 
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"Sec. 2. That such locator or locators, or their assigns, wlio are citizeus 
of tlie United States, sball receive a patent to the lands Ipeated by present- 
ing, at any time within three years from the date of snch notice, to the regis- 
ter and receiver of the land district in which the lands se located are slt- 
uated an application therefor, acconipanied by a certified copy of a plat of 
survey and field notes thereof, made by a United States deputy surveyor or 
a United States minerai surveyor duly approved by the surveyor général 
for the district of Alaska, and a payment of the sum of ten dollars per acre 
for the lands applied for; but no such application shall be allowed until 
after the applicant bas caused a notice of the présentation thereof, embracing 
a description of the lands, to bave been publisbed in a newspaper in the 
district of Alaska publisbed nearest tbe location of the preinises for a perlod 
of sixty days, and sball hâve caused copies of such notice, togetber wltb a 
certified copy of tbe officiai plat of survey, to bave been kept posted in a 
conspicuous place upon the land applied for and in tbe land office for the 
district m whicb tbe lands are located for a like period, and until after be 
sball bave fiirnisbed proof of such publication and posting, and such othor 
proof as is required by the coal land laws: Provided, that notbing herein 
coutained sball be so construed as to authorize entries to be niade or title 
to be acqulred to tbe sbore of any navigable waters within said district. 

"Sec. 3. That during such period of posting and publication, or within 
six months tbereafter, any person or association of persons baving or as- 
sertlng any adverse interest or claim to tbe tract of land or any part thereof 
sought to be purchased shall file in tbe land office wbere such application 
is pending under oath, an adverse claim, setting fortb tbe nature and extent 
tbereot, and such adverse claimant shall, witbin sixty days after tbe filing 
of such adverse claim, begin an action to quiet title in a court of compétent 
iurisdiction within tbe district of Alaska, and tbereafter no patent shall 
issue for such claim until tbe final adjudication of tbe rlgbts of tlie parties, 
and such patent shall tben be issued In conformity with the final decree of 
such court tberein. 

"Sec. 4. That ail the provisions of the coal land laws of tbe United States 
not In conflict with the provisions of this act shall continue and be in full 
force In the district of Alaska." 

The act of May 28, 1908 (35 Stat. 424 [U. S. Comp. St. Supp. 1909, 
p. 557]), contains thèse further provisions: 

"That ail persons, their heirs or assigns, wbo bave in good faitb personally 
or by an attorney in fact made locations of coal land In tbe terrltory of 
Alaska in their own interest, prior to November twelfth, nineteen hundred 
and six, or in accordance vpith circular of instructions issued by tbe Secre- 
tary of the Interior May sixteentb, nineteen hundred and seven, may con- 
solidate their said claims or locations by includiug in a single claim, loca- 
tion, or purchase not to exceed two tbousand five hundred and sixty acres 
of contiguous lands, not exceeding in lengtb twice the width of the tract thus 
Consolidated, and for this purpose such persons, their beirs, or assigns, may 
form associations or corporations wbo may perfeet entry of and ac(iuire title 
to such lands in accordance with tbe other provisions of law under which 
said locations were originally made: Provided, that no corporation sball 
be permitted to consolidate its claims under this act unless sevcnty-flve per 
<'entum of its stock shall be held by persons qualified to enter coal lands in 
Alaska. 

"Sec. 2. That tbe United States sball, at ail times, bave tbe préférence 
right to purchase so mucli of tbe product of any mine or mines opeued upon 
the lands sold under tbe provisions of this act as may be necessary for the 
use of the army and navy, and at such reasonable and remunerative priée 
as may be flxed by the Président ; but tbe producers of any coal so purchased 
wbo may be dissatisfied with the price tbus flxed sball bave tbe rigbt to 
prosecute suits against the United States in tbe Court of Claims for tbe 
recovery of any additional sum or sums they may claim as justly due upon 
such purchase. 

"Sec. 3. That if any of the lands or deposits purchased under the pro- 
visions of this act shall be owned, leased, trusteed, possessed, or controUed 
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by any flevlce permanently, temporarlly, directly, Indirectly, tacltly, or In 
any manner whatsoever so that they form part of, or In any way effect any 
comblnatlon, or are In any wise conti'oUed by any combinatlon in the form 
of an unlawful trust, or form the subject of any contract or conspiracy In 
restralnt of trade in the mlning or selling of coal, or of any holding of such 
lands by any Individual, partnership, association, corporation, mortgage, 
stock ownershlp, or control, in excess of two thousand flve hundred and sixty 
acres In the district of Alaska, the title thereto shall be forfeited to the 
United States by proceedlngs instituted by the Attorney General of the United 
States in the courts for that purpose. 

"Sec. 4. That every patent issued under this act shall expressly récite 
the terms and conditions prescribed in sections two and three hereof." 

The indictment in this case was returned under section 5440 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3676), which déclares: 

"If two or more persons conspire either to commit any offense against 
the United States, or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a penalty 
of not less than one thousand dollars and not more than ten thousand dol- 
lars, and to Imprlsonment not more than two years." 

On his arraignment the défendant Charles A. McKenzie interposed 
a demurrer to the indictment, and the questions raised by the demur- 
rer are now presented for décision. Inasmuch as the demurrer goes 
to the substance of the charge and not to mère matters of form, it 
is deemed sufficient for our présent purposes to state in gênerai terms 
that the indictment charges a conspiracy on the part of the défendants 
to defraud the United States by obtaining title to upwards of 5,000 
acres of coal land in the district of Alaska, of the value of upwards 
of $2,000,000, by means of 39 false, fraudujent, and fictitious entries, 
made by as many diiïerent persons, ostensibly for their own use and 
benefit, but in truth and in fact for the use and benefit of the défend- 
ants, whereby the défendants will be enabled to receive and enjoy the 
benefit of a greater number of coal entries and locations and a greater 
quantity of coal land than is permissible under the law. I understand 
counsel for the demurring défendant to concède that the indictment 
charges a crime, if the prohibitions and limitations contained in sec- 
tion 2350 of the Revised Statutes apply to coal entries made in the 
district of Alaska under the Act of April 28, 1904, but, if this con- 
cession be not made, the question is no longer an open one. United 
States V. Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 
640; United States v. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. 
Ed. 230; United States v. Portland Coal & Coke Co. (C. C.) 173 Fed. 
566. 

The position of the défendants, as I gather it f rom the briefs and 
arguments of counsel, is this: They contend that the act of 1904 is 
complète within itself, and bears a close analogy to the minerai land 
act; that under its provisions there is no limit to the number of en- 
tries or locations a person may make, or to the number of assignments 
he may take; that the provision of section 4, continuing the noncon- 
flicting provision of the coal land laws of the United States in fuU 
force in the district of Alaska, continues such laws in force as to sur- 
veyed lands only ; in fine, that the act is a new departure in coal land 
législation, and was enacted by Congress in récognition of the well- 
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known fact tHat the existing laws were not adapted to local conditions 
in that distant territory. This argument is engaging and plausible, but 
to my mind it is neither convincing nor controlling. The supposed 
analogy to the minerai land act is found, first, in the requirement of 
section 1 of the act that the lands shall be located in rectangular tracts, 
containing 40, 80, or 160 acres, with north and south boundary lines 
run according to the true meridian, by marking the four corners with 
permanent monuments, and that the location notice shall be filed for 
record in the recording district, as well as with the register and re- 
ceiver of the district land office;- second, in the provision of section 2 
of the act recognizing assignments and prescribing the mode of mak- 
ing proof ; and, third, in the provision of section 3 of the act pre- 
scribing the mode and place of trial of adverse claims. I find nothing 
in thèse several provisions to indicate a gênerai change of policy on 
the part of the government. Thèse coal claims are located on unsur- 
veyed lands. They cannot be descrihed by référence to the public sur- 
veys, and the only thing left is to tie the descriptions to permanent 
monuments on the ground. The local land offices in Alaska are inac- 
cessible, and in this fact I find a sufficient explanation and justification 
for the requirement that the location notices shall be fiied in the re- 
cording district, and adverse claims tried out in the civil courts, which 
are accessible to the people. The provision of section 2 in relation 
to assignments is but the législative récognition of a right which the 
department had rightfully or wrongfully accorded to entrymen under 
the act of 1873 for a period of 30 years prior to the passage of the act 
of 1904. The argument that the act of 1873 is not adapted to local 
conditions in Alaska tends equally to show that it is not adapted to 
conditions in any other section of the country. It may be that the 
act tends to promote fraud and perjury, and that 40, 80, or 160 acres 
of coal land is of little or no value to the individual, but this argument 
should be addressed to Congress, and not to the courts. It is a matter 
of familiar history that at the time of the passage of the act of 1873 
the great coal fields of the western part of the United States were 
as far removed from civilization and from transportation facilities as 
are the coal fields of Alaska to-day, yet the policy of the government 
to confer a right upon the individual and to prevent monopoly has 
never been departed from in the nearly 40 years that hâve elapsed 
since the date of its passage. Furthermore, questions of gênerai gov- 
ernmental policy such as this must be determined by Congress, and 
not by the courts. The question hère presented is one purely of stat- 
utory construction; and, however firmly a court might disbelieve in 
the past coal land policy of the government, it wouid usurp authority 
not conferred upon it, should it attempt to establish a policy in défi- 
ance of the will of Congress. That body, acting within its constitu- 
tional authority, is the final arbiter of the public policy of the nation, 
and while the courts, unaided by législative déclaration, and applying 
the principles of the common law, may uphold or condemn contracts 
in the light of what is conceived to be public policy, their détermina- 
tion as a rule for future conduct must yield to the législative will when 
expressed in the mode prescribed by the fundamental law. Turning 
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now to the législation in question, what was the législative intent as 
evidenced by the act of 1904? The original act of 1873 did not by 
its own ternis extend to the district of Alaska. In 1900 Congress 
extended its provisions to that district, and there is not a word or a 
Une in the extending act to indicate any change of policy on the part 
of the government at that time. It w^as later discovered that the act 
was not adapted to conditions there, not because a person could not 
make a sufficient number of coal entries, nor because he could not take 
a sufficient number of assignments, but because he could not acquire 
title at ail until the public surveys were extended. It is true that un- 
der section 2 of the act of 1873 a person might acquire a préférence 
right of purchase on unsurveyed lands, but he could not acquire title 
until the public surveys were extended. The mère préférence right 
was therefore a barren one, unless there was a reasonable expectation 
that the public surveys would be extended so that the locator could 
obtain title at some time in the near future. It was to remedy this 
defect, and not to enlarge the rights of the entryman, that the act of 
1904 was passed. Its sole purpose in my opinion was to enable lo- 
cators to acquire title to coal lands on unsurveyed public lands. There 
is nothing in the act inconsistent with this view, nor is there anything 
in the act, so far as I can discover, inconsistent or in conflict with the 
provisions of section 2350 of the Revised Statutes, prohibiting more 
than a single entry by a single individual. The conflicting provisions 
in the act of 1904 relate to the mode of location, the time and manner 
of making final proof, and the manner of trial of adverse claims, and 
I find no other conflict between the two acts. The fact that section 
2350 of the Revised Statutes limits its opération to entries made under 
the three preceding sections is to my mind of no moment. The orig- 
inal act used the expression, "this act," instead of "the three preced- 
ing sections," and in its last analysis the provision meant only that no 
more than one coal land entry by a single individual was permissible. 
This conclusion is fortified by the act of 1908. This latter act, as 
clearly appears from its title and subject-matter, is an enabling statute, 
and was intended to extend and enlarge the rights of locator s in 
Alaska. Yet, if we accept the views of the défendants such an en- 
actment was wholly unnecessary, for locators possessed far greater 
rights under the act of 1904 than are accorded to them under the later 
enactment. While the act of 1908 was passed long after the commis- 
sion of the acts charged in the indictment and cannot render criminal, 
acts which were innocent at the time of their commission, it may 
nevertheless be looked to for the purpose of ascertaining the législa- 
tive intent. The act of 1900, the act of 1904, and the act of 1908 are 
ail in pari materia, and must be construed together. "Ail consistent 
statutes which can stand together, though enacted at différent dates, 
relating to the same subject, and hence briefiy called statutes in pari 
materia, are treated prospectiyely, and construed together, as though 
they constituted one act. This is true, whether the acts relating to 
the same subject are passed at différent dates, separated by long or 
short intervais at the same session, or on the same day. They are 
ail to be compared, harmanized, if possible, and, if not susceptible tai 



WASHINGTON STATE SUGAK CO. V. SHEPPARD 233 

a construction which will make ail of their provisions harmonious, 
they are made to operate together, so far as possible, consistently with 
the évident intent of the législative enactment." Sutherland, Stat. 
Cons. 283. "Where there are earlier acts relating to the same subject, 
the survey must extend to them. They ail are, for the purpose of 
construction, considered as forming one homogeneous and consistent 
body of law, and each of which may explain and elucidate every other 
part of the common System to which it applies." Endlich, Interpréta- 
tion of Stat. § 43. 

Thus, in United States v. Moore, 161 Fed. 513, 88 C. C. A. 455, the 
Circuit Court of Appeals for this circuit held that the Act of July 4, 
1884, 23 Stat. 79, the Act of March 3, 1905, 33 Stat. 1064, and the 
Act of March 8, 1906, 34 Stat. 55, relating to certain Indian lands, 
were in pari materia, and the two later acts were examined and con- 
sidered by the court in determining the validity of a conveyance made 
years before their passage. When thèse several coal larid acts are 
construed together, I am convinced that Congress never intended that 
an association of individuals should be able to acquire title to vast 
areas of coal land in the district of Alaska or elsewhere by means 
and devices such as are set forth in this indictment. 

It was urged in argument that criminal statutes must be strictly 
construed, and this rule is elementary, but it has no application to the 
coal land laws of Alaska. If the means employed by thèse défendants 
to acquire title to the coal lands in question are illégal and a fraud 
upon the United States, it must be so declared in every court in which 
the question arises, whether that court is exercising civil or criminal 
jurisdiction. On the trial of the action questions of criminal intent 
and other like questions peculiar to pénal laws may arise, but they 
are not presented at this stage of the case, and do not appear on the 
face of the indictment. I reach this conclusion with some hésitation 
for two reasons : First, because able counsel who hâve argued the case 
on behalf of the défendants do not deem the question even a debatable 
one ; and, second, because the Circuit Court of the United States for 
the Western District of Washington has reached a contrary conclusion 
on the same state of facts. Nevertheless I am so firmly convinced 
of the correctness of the conclusions hère announced that my judg- 
ment will yield only to the mandate of some court of superior juris- 
diction. 

The demurrer is overruled. 



WASHINGTON STATE SUGAR CO. v. SHEPPARD et aL 

(Circuit Court, D. Idaho, N. D. February 21, 1911.) 

1. Watebs and Wateb Coueses (§ 152*) — Détermination of Watee Rights— 
Parties—' 'Indispensable Parties. ' ' 

The right of a clainiant to use the waters of a natural streara for béné- 
ficiai purposes, where the same has been acquired by compllance with the 
law goveming the appropriation of water in the arid région, is several, 
and it may be protected from interférence by any one or ail of the other 

•For other case» cee same toplo & 5 number In Dec. & Am. Dlgs. 1907 to date, & Rep'r IndexM 
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several elalmants of similar rights, and ail of such several claimants are 
not "Indispensable i)arties," In the sensé that wlthout thelr présence the 
court may not grant any relief. 

[Ea. Note. — For other cases, see Waters and Water Cîourses, Dec. Dig. 
§ 152.*] 

2. Watebs and Watee Courses (§ 152*) — Detebmination or Watee Rights— 

Parties. 

Under the rule that equity aims to settle in a single suit the rights of 
ail the persons interested in the subject-matter, It is important tïiat ail 
claimants to the right to divert the waters of a natural stream for béné- 
ficiai purposes shall be brought into the same court in a single action and 
therein required to wage their claims, so that such daims necessarlly 
more or less lilterdependent and conditioned on one another may be set- 
tled by a single decree. 

[Ed. Note. — For other cases, see Waters and Water Ctourses, Dec. Dig. 
i 152.*] 

3. Bquitt (§ 115*) — ^JuBisorcTioN— Parties. 

Under gênerai equity rule No. 47, authorizing the court in its discré- 
tion to proceed without maklng persons parties whlch if jolned would 
oust the jurisdiction of the court, the court in a suit to enjoin défendants 
from interfering with eomplalnant's diversion of water from a stream for 
Irrigation purposes wîll in its discrétion require complainant, who bas 
comnienced a suit in a state court to enjoin interférence by otbers to milive 
ail parties interested parties to the suit, though the court will be ousted 
of jurisdiction thereby. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 280-283; Dec. 
Dig. § 115.*] 

4. Watebs and Watee Courses (§ 152*) — Interfebjng with Diversion of 

Watkb— Actions. 

Where a bill to enjoin défendants from interfering with complainant's 
diversion, of water from a natural stream for irrigation purposes, and to 
détermine the several rights of the parties to the waters of the stream, 
allèges faets apparently sufflcient to warrant the relief demanded, the 
fact that the bill also prays for a permanent Injunction restraining de- 
fendants from interfering with complainant's ditch and works and physi- 
cally injuring the same merely makes such relief ineidental, and ail the 
parties interested in the waters of the stream must be made parties. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§152.*] 

5. Watebs and Water Ooubses (§ 152*) — Inteefbring with Diversion or 

Water— Actions. 

Where, in a suit to enjoin défendants from Interfering with complain- 
ant's diversion of water from a natural stream for irrigation purposes, 
and to détermine the several rights of the parties to the waters of the 
stream, it appeared that third persons not made parties clalmed the right 
to use the waters of the stream, and that their use diminished the supply 
available for other purposes, and it was difficult, if not impossible, to dé- 
termine how much water complainant should be required to permit to 
pass through Its dam to supply the rights of the défendants without also 
determining the rights of tlie third persons, the third persons were neces- 
sary parties to a complète adjudication. 

[Ed. Note.- — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 152.*] 

Suit by the Washington State Sugar Company against Samuel 
Sheppard and others. Pleas presenting the question of defect of 
parties allowed, with leave to amend the bill, or to join issue on the 
pleas. 

•For other oases see same toplc & % numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



WASHINGTON STATE SUGAK CO. V. SHEPPAED 235 

Allen & Allen and F. D. Allen, for complainant. 
Edwin McBee, F. M. Curtis, A. C. Remele, E. N. La Veine, and 
M. C. King, for défendants, 

DIETRICH, District Judge. The amended pleas to the complaint 
présent the question whether or not in a suit brought by the plaintiff 
against several défendants to enjoin them from interfering with the 
plaintiff's diversion of water from a natural stream for irrigation 
purposes, and to détermine the several rights of the parties to the wa- 
ters of the stream, the plaintifï should be required, by amendment, to 
bring in ail parties asserting similar claims; it appearing that sub- 
stantial, if not the principal, claimants to the right to use the waters 
of the stream involved are not parties. The requisite diversity of 
citizenship between the présent parties to confer jurisdiction upon 
this court exists, and objection to the pleas is based largely upon the 
fact that, if the other claimants who are résidents of the state of 
Washington are made parties défendant, jurisdiction would neces- 
sarily be lost. 

Upon behalf of the défendants who interpose the pleas, it is urged 
that the other claimants are "indispensable" parties. Accepting the 
term in its technical sensé as being descriptive of a party without the 
présence of whom the court cannot grant any relief, the contention 
is not thought to be welltaken. [1] The right of a claimant to use 
the waters of a natural stream for bénéficiai purposes, where the same 
has been acquired by compliance with the laws governing the appro- 
priation of water in the arid région, is several, and it may be protected 
from interférence by any one or ail of the other several claimants of 
similar rights. If the position of the défendants were well taken, 
it would foUow that no court could adjudicate a suit of such character 
without first acquiring jurisdiction over the persons of ail of the 
claimants, or at least jiirisdiction over ail of the claims, and, if that 
were true, many cases would arise where an injured party would be 
without remedy because of the lack of a tribunal of compétent juris- 
diction. Streams not infrequently arise in one state and flow into, 
and perhaps pass through, another. In such case it may well happen 
that one group of claimants résides in one state and diverts water from 
a given stream in that state for the irrigation of land situate therein, 
whereas another group, residing in an adjoining state, diverts water 
in such adjoining state for the irrigation of lands situate therein. Un- 
der such conditions, it would be impossible for one of the claimants to 
force ail of the others into any tribunal in a single suit. 

But, while a claimant is not an indispensable party, he is, upon the 
other hand, not merely a formai party. He is a "necessary" party. 
[2] It is a familiar principle that a court of equity delights to do com- 
plète justice, and that it constantly aims to settle the rights of ail per- 
sons interested in the subject-matter, not in piecemeal, but in a single 
suit, in order that individuals may not be harrassed by a multiplicity 
of actions, and that there may be uniformity and unity of adjudica- 
tion. To this end, it is highly important that ail claimants to the righi 
to divert the waters of a natural stream for bénéficiai purposes should 
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be brought into the same court in a single action, and therein required 
to wage their daims, in order that such claims, necessarily more or 
less interdependent and conditioned one upon tlie other, may be set- 
tled and defined by a single decree. The cogency of the reasons for 
sûch course is so thoroughly appreciated that almost invariably the 
state courts in the arid région, where the doctrine of appropriation 
prevails, hâve shown splicitude, and hâve exercised great care, in re- 
quiring that ail claimants be made parties in suits of this character. 
[3] General equity rule No. 47 provides that: 

"In ail cases wliere it shall appear to the court that persons who might 
otherwise be deemed necessary or proper parties to the suit cannot be made 
parties by reason of thelr being out of the jurisdiction of the court, or incapa- 
ble otherwise of belng parties, or because thelr jolnder would oust the juris- 
diction of the court as to the parties before the court, the court may, in thelr 
discrétion, proceed In the case wlthout making such persons parties ; and in 
such cases the decree shall be without préjudice to the rlghts of the absent 
parties." 

Under this rule, if the view I hâve taken be correct, namely, that 
the other claimants are "necessary" parties, it is discretionary whether 
or not the plaintiff shall be required to bring them in, and, under the 
circumstances of the case, I am inclined to think that such require- 
ment should be made, even though by so doing the court should lose 
jurisdictioa. It is not a case where, if this court relinquishes jurisdic- 
tion, the piaintifï is left without a remedy or access to a compétent 
tribunal. If I read the pleadings correctly, the stream in controversy, 
and ail of the lands to be irrigated therefrom are sitùate in Kootenai 
county, Idaho, where most of the parties réside. In order to protect 
itself against certain claimants, complainant bas already been com- 
pelled to commence a suh in the state court to enjoin interférence by 
some of those whom it has failed to make parties to the présent ac- 
tion. By amendment of the complaint in that case ail of the claim- 
ants, including the défendants hère, could be made parties, and by 
pursuing such a course instead of having at least two suits, in two 
distinct jurisdictions, resulting in two différent decrees, each adjudi- 
cating a part of the same genera.1 subject-matter, the piaintifï could 
obtain a single decree adjudicating the entire controversy. 

[4],It is suggested by counse for the complainant that perhaps 
the principal relief sought by the bill is a permanent injunction re- 
straining the défendants from interfering with its ditch and works, 
and physically injuring the same. But while such relief is prayed 
for, as the présent bill is framed, it appears to me to be incidental 
only, and to dépend upon an adjudication of the several rights of the 
claimants. It is very easy to imagine a case where ail of the claimants 
of the waters of a natural stream would not be necessary, or even 
proper, parties to a suit brought by one to enjoin another from tres- 
passing upon and injuring bis ditch or other diverting works. Such 
controversy might not in any real sensé involve a détermination of 
the rights of any of the parties except the owner of the ditch and the 
alleged trespasser. But hère the averments of the bill are apparently 
sufficient to warrant the relief demanded, and the prayer is that the 
right of the complainant to eleven cubic feet of water per second be 
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quieted, except as to the right of one of the défendants to receive one- 
half of a cubic foot per second, and the right of some of the other 
défendants aiso to receive one-half of a cubic foot per second. Plain- 
tiff also prays that the défendants John Ford and wife be enjoined 
from preventing any water turned loose by the plaintiff from flovving 
down the channel to supply the needs of certain other défendants, 
and also from diverting any water of the stream except when there is 
sufïicient flowing down the stream below the plaintifï's headgate to 
supply the parties entitled thereto below the point of diversion of the 
ditch belonging to John Ford. In short, the prayer in ail substantial 
respects embraces the relief usually prayed for in what is commonly 
called a water suit, an action brought to adjudicate the rights of sev- 
eral claimants to the use of the waters of a natural stream, for bén- 
éficiai purposes. 

[5] It is also suggested that the parties whom the défendants now 
ask to hâve the plaintiiï bring in were not in any manner interfering 
with the rights of the complainant at the time the suit was commenced, 
but it is abundantly shown that they were claiming the right to use 
water from the stream, and it is also obvious that their use diminishes 
the supply available for other persons, and that it is extremely diffi- 
cult, if not impossible, to détermine how much water the plaintiff 
should be required to permit to pass through or over its dam in order 
to supply the rights of the défendants, without also determining the 
raeasure of the rights of the other claimants lower down on the stream 
who are not made parties défendant. And, if I rightly comprehend 
the facts, sooner or later, before any decree rendered by this court 
could be made practically effective, it would be necessary to hâve an 
adjudication of the rights of the other claimants who are not made 
parties to this suit, for, until such rights hâve been judicially determin- 
ed, this court would hâve no means of knowing what amount of water 
it should compel the plaintiff to permit to pass over its dam as a con- 
dition to an injunction restraining the défendants from interfering 
with its diversion from the stream. 

The pleas will therefore be allowed, with leave to the plaintiff either 
to amend its bill or to join issue and go to proof upon the pleas, the 
amended bill or the replication to the pleas to be filed within 15 days 
.from the date hereof. 



LANGDON et al. v. PENNSTLVANIA R. CO. 

(Circuit Court, E. D. Pennsylvania. February 24, 1911.) 

No. 282. 

1. Commerce (§ 85*) — Intebstate Commbkce Act— Amendments— Effect. 

ïhe Hepburn amendment of 1906 (Act June 29, 190G, c. 3591, 34 Stat 
584 [TJ. S. Comp. St. Supp. 1909, p. 1149]) to the Interstate commerce act 
(Act Feb. 4, 1887, c. 104, 24 Stat. 379 fU. S. Comp. St. 1901, p. 3154]) mate- 
riiiUy restricted the jurisdietion of the courts, and the primary jurisdlc- 
tion of the Interstate Commerce Commission, particularly under section 

•J"or other cases see same topic & § humbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe? 
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10 of Aet March 2, 1889, c. 382, 25 Stat. 862 (U. S. Comp. St. 1901, p. 

3172), has been considerably extended. 

: , [Ed. Note. — For other cases, see Commerce, Dec. Dig. § 85.*] 

2. CoMMBBOE (§ 85*) — Interstate Commerce Act— Jujusdiction of Courts. 

The orisinal jurisdiction of the fédéral courts uiider section 9 of the 
Interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Gomp. 
St. 1901, p. 3154]) has not been entlrely destroyed, and they stlll may 
redress such wrongs as can consistently with the act be redressed wlthout 
previous action by the Interstate Commerce Commission, and, when one 
sues for discrimination by a carrier, It is neces.sary in the first instance 
to détermine whether the wrong can be redressed by the courts. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 85.* 
Jurisdiction of fédéral courts of suits under Interstate commerce act, 
see note to 11 O. C A. 318.] 

Consolidated actions by John l^angdon and by others against the 
Pennsylvania Railroad Company, On defendant's motion to dismiss. 
Motion oyerruled. 

J. W. M. Newlin, for plaintiffs. 

John Hampton Barnes, for défendant. 

HOLLAND, District Judge. This is a motion by the défendant 
to dismiss thèse suits against the plaintiffs for want of jurisdiction, 
for the f ollowing reasons : 

"The plaintiffs, as will appear by référence to the record In each of the 
sald cases and to the testimony and proceedings in thé trial thereof, are 
seeking to recover damages from the défendant upon the ground that cer- 
tain of its régulations and practices were of a diserimlnatory charaeter and 
subjected the plaintlflfs to loss and damage. The loss and dama.se so sustained 
is claimed to bave resnlted from payments made by the défendant to certain 
shippers of coal as folio ws: To the Altoona Coal & Coke Company, the Glen 
White Coal & Lumher Company, and the Berwind White Coal Company, for 
services rendered by thèse shippers and to the Berwind White Coal Company 
for the amount of freight charges paid by it at the rate in force when the 
shipments were made In excess of the rate of freight in force at the time the 
contracts were made for the sale of the coal. The payments to the Altoona 
Coal & Coke Company, the Glen White' Coal & Luniber Company, and the 
Berwind White Coal Company for services are aUeged as discriminatory in 
au of the cases, and were made during the entire period covered thereby. 
The payments made upon overlapping contracts were alleged as discrimi- 
natory In three cases ouly, namely, John Langdon, American Union Coal 
Company, and Huntingdon Coal Company. AU of the payments complained 
of were of such a charaeter that, if they operated to secure préférence in 
favor of those ta whom they were made, such préférence afCected not only 
the plaintiffs, but ail shippers generally as a class, whose mines were located 
In the district or région in which the mines of the plaintiffs in the said 
several cases were located, and thèse shippers comprised a very large number. 
Under thèse circumstanees, your petitioner is advised, and therefore avers, 
that the question whether its régulation or practice in niakiug thèse pay- 
ments was or was not contrary to the provisions of the Interstate commerce 
act, which Is the underlying issue in thèse actions, is one which, having re- 
gard to the principles determined by this court and the Circuit Court of 
Appeals for this circuit and by the Suprême Court of the United States, 
must be determined primarily by the Interstate Commerce Commission, and 
that, therefore, this court Is wlthout .lurisdiction to pass upon and to dé- 
termine the issues involved in' thèse actions." 

The answer (1) dénies that the questions involved must primarily 
be determined by the Interstate Commerce Commission, and asserts 

'For othei* cases see same topic & § numbee In Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
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jurisdiction in this court under section 9 of the interstate commerce 
act; (2) claims that, if it be held that any preliminary inquiry by the 
Interstate Commerce Commission was necessary, such inquiry has 
been made by the Interstate Commerce Commission, as appears by 
its report of January 25, 1907, which report is made part of the an- 
swer; and (3) it is urged that the pleadings and évidence in the 
several causes make it clear that the allowances in question were plain, 
secret rebates and discriminations. To which answer a rejoinder is 
filed by the défendant denying the averment in the answer that this 
court has jurisdiction under the ninth section of the interstate com- 
merce act, and insists that the jurisdiction rests primarily in the In- 
terstate Commerce Commission under the provisions of the thirteenth, 
fifteenth, and sixteenth sections of the act to regulate commerce, and 
in the Circuit Court only under section 16 of the commerce act to en- 
force any order the Interstate Commission might see fit to make in 
regard to the alleged discriminatory payments made by the défend- 
ant, and further rejoins that the inquiry by the Interstate Commerce 
Commission in regard to thèse payments in question was an inquiry 
directed by Congress and simply a finding of fact and no finding of 
illegality of any practices described in the report, and that there was 
no order made that the carrier should desist therefrom, and, fur- 
ther, that thèse actions are not brought upon any such order as is 
required by section 16 of the interstate commerce act. 

Prior to the enactment of the Hepburn amendment of June 29, 
1905, it was held that "the independent right of an individual original- 
ly to maintain actions in courts to obtain pecuniary redress for viola- 
tions of the act conferred by the ninth section must be confined to 
redress of such wrongs as can, consistently with the context of the 
act, be redressed by the courts without previous action by the com- 
mission, and therefore does not imply the power in a court to pri- 
marily hear complaints concerning wrongs" arising out of alleged 
"unjust discriminations and undue préférences resulting from a pub- 
lished tariff schedule, in accordance with the provisions of the com- 
merce act," but "that the shipper seeking réparation predicated upon 
the unreasonableness of the established rate must, under the act to 
regulate commerce, primarily invoke redress through the Interstate 
Commerce Commission, which body alone is vested with power orig- 
inally to entertain proceedings for the altération of an established 
schedule." Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. 
S. 442-448, 27 Sup. Ct. 356, 51 L. Ed. 553. 

[1] There is no doubt but that by the enactment of the amendments 
of 1906 the jurisdiction of the courts has been materially restricted, 
and the primary jurisdiction of the Interstate Commerce Commission, 
particularly under section 10, Act of 1889 (Act March 2, 1889, c. 382, 
25 Stat. 862 [U. S. Comp. St. 1901, p. 3172]), has been considerably 
extended. Bahimore & Ohio Railroad Co. v. United States of Amer- 
ica ex rel. Pitcairn Coal Co. et al., 215 U. S. 481, 30 Sup. Ct. 164, 54 
!.. Ed. 164-171. 

The Suprême Court, in the Pitcairn Case, supra, held that : 

"Grievances produced by régulations adopted by a rallway Company for 
tbe distribution of coal cars, • ♦. * : wjiicb are alleged to vlolate the pro- 
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visions of the act to regulate commerce, * * * proliibiting uujust préf- 
érences, * * * canuot be redressed [in tlie courts] In advance of the 
action of tbe Interstate Commerce Commission hy mandamus to proliibit tlie 
acfs complained of and prescrite a rule for the future, since the provisions 
of the act of Slarch 2, 1889 (section 10), authorlzing mandamus to eompel 
the furnishing of cars and other facilitles for transportation, must be liiuited 
either to the performance of dutles which are so iflain and so iudepeudent 
of préviens administrative action of tlie commission as not to require a pre- 
requlsite exertion of power by that body," etc. 

In the Circuit Court of Appeals of the Third Circuit, in Morrisdale 
Coal Company v. Pennsylvania Railroad Company, 183 Fed. 929, 
Jtidge Lanning, after a careful considération of the cases decided by 
the commission and the courts, involving thèse and analogous ques- 
tions, said: 

"Thèse cases conclusively establish the doctrine that the Interstate Com- 
merce Commission alone has original jurisdiction to détermine whether an 
existing rate schedule. or an existing régulation or practice aiïecting rates, 
or an existing régulation or practice of any otlier kind affecting matters 
sought to be regulated by the act, is unjust or uureasonable, or unjustly dis- 
criminatory, or unduly preferentlal or prejudicial." 

This broad and comprehensive summary of the cases, while not ex- 
actly a repitition of the provisions of the commerce act as found in 
the fifteenth section as amended by the fourth section of the act of 
June 29, 1906, it is not more helpful in the détermination of whether 
or not the wrongs in thèse cases at bar sought to be redressed can or 
cannot, "consistently with the context of the act, be redressed by the 
courts without previous action by the commission." The statement 
by the court can give it no broader or comprehensive meaning than 
it gets from the amendatory act of 1906, and does not enlarge the 
scope of the court's décision in the Morrisdale Case beyond the ques- 
tion Gonsiderçd, which is concisely stated to be that: 

"A party claiming to be Injured by a diseriminatory rule for the distribu- 
tion of coal cars cannot maintain in a court of law an action for the re- 
covery of damages before the Interstate Commerce Commission has iiivesti- 
gated the Case and determined by its report that the rule Is or was diserim- 
inatory. The détermination of that question, at least, involves only the 
performance pf administrative functions which, under the act, are to be per- 
formed by the commission, and not by the court" 

In this we hâve a détermination in the Third Circuit that a suit 
for damages resulting from an alleged diseriminatory distribution of 
coal cars und€r a gênerai régulation is such wrong as cannot, consist- 
ently with the context of the. act, be redressed by courts without pre- 
vious action by the commission. The comprehensive language of 
this amendmetlt, used by Judge Lanning, must be read in connection 
with the statement of the Suprême Court as to the original jurisdic- 
tion still remaîning in the courts under section 9, as stated in the 
Abilene Case, and under section 10 of the act of March 2, 1889, as 
set forth in the Pitcairn Case. 

[2]' The original jurisdiction of the fédéral court under section 9 
has not been entirely destroyed, but it still may redress "such wrongs 
as can, dôri^isteiltly with the context ôf the act, be redressed by courts 
without previous action by the commission/' and, \yhenever a com- 
plainant eomes into the courts to redress a wrong which he allèges has 
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resulted from some discriminatory act of a common carrier, it will 
always be necessary in the first instance to détermine whether or not 
it is a wrong which can be redressed by the courts. In cases where 
the wrong complained of is alleged to resuit, not from a régulation, 
but from a secret practice, applicable only to a few favored shippers 
along the line, the question as to whether the commission must first 
pass upon the illegality of the practice has not been decided. 

We hâve it definitely determined that such alleged violations of 
the act as were considered in the Abilene Case, the Pitcairn Case, and 
the Morrisdale Coal Company Case are such as must be primarily 
considered by the Interstate Commerce Commission ; but there is no 
appellate adjudication of the question as to whether or not alleged 
discriminatory acts producing injury, such as thèse set forth in the 
plaintiffs' statements of claim, must primarily be investigated by the 
Interstate Commerce Commission. There is some évidence submitted 
which tends to show that thèse payments are secret payments to partic- 
ular shippers, and not gênerai in their character; and whether or not 
such complaints must first be considered by the Interstate Commerce 
Commission will not now be determined. Thèse cases in my judgment 
are close to the dividing line, and I deem it my duty to defer passing 
upon the question of jurisdiction until there has been a détermination 
of the cases upon the merits. 

There are some questions of fact yet to be developed, which I think 
may be material, and that is the évidence of the précise nature of 
thèse payments and practices involved, whether they are gênerai to 
ail owners of latéral roads, or whether they havê been simply made 
to particular shippers. It is also a matter of considérable importance 
that thèse cases hâve been submitted to the jury thus far at great labor 
and expense. It will require comparatively little more work to com- 
plète the trial before the jury, and this question of jurisdiction can 
more appropriately be considered under ail the circumstances after the 
verdict. 

The court déclines now to pass upon the question of jurisdiction, 
and reserves a détermination thereof until after a trial of the cases 
upon the merits. 



WM. A. BOGERS, Limited, v. COHANNET SILVER CO. 

(Circuit Court, D. Massachusetts. November 23, 1910.) 

No. 718. 

Tbade- Marks and Tbade-Names (§ 95*) — Misuse— Déception op Public. 

Wbere défendant silver company, wittiout color of right, used tfie 
name "Bogers" on the silver-plated ware of Its manufacture, and tiad 
acqulred no rlght to use the name, derlved elther from the original 
Bogers companies, or the subséquent legitimate users of the name, but 
used it solely to mislead and defraud the public, complainants, having 
a qualified property right therein, were entitled to a preliminary Injunc- 
tion to restrain such use. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. i 108 ; Dec. Dig. § 95.*] 

'For other cases see sam« toplc à i nvmsgr in Dec. & Am. Dlfis. 1907 to date, & Rep'r Indexe* 
186 V.—IQ 
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In Equity. Suit by William A. Rogers, Limited, aginst the Cohan- 
net Silver Company, to restrain defendant's use of the word "Rogers" 
on silver-pîated ware. Motion for preliminary injunction grante.d. 

F. P. Warfield, Holland S. Duell, and Duell, Warfield & Duell, for 
complainant. 
Albert P. Worthen and George A. Rockwell, for défendant. 

COlvT, Circuit Judge. There can be no question that the right to 
the use of the name "Rogers" upon silver-plated ware is regarded as 
a valuable property right. This is shown by the history of the prior 
litigation involving this right and by the proofs in the case at bar. 

The complainant bas a qualified property right in such use. This 
was decided by the Circuit Court of Appeals for the Second Circuit 
in 1895 in the case of Rogers v. Wm. Rogers Manufacturing Com- 
pany, 70 Fed. 1019, 17 C. C. A. 575. 

The défendant has no color of right to the use of the name "Rogers" 
upon the silver-plated ware which it manufactures. It has no right to 
use the name, derived f rom the original Rogers companies or the subsé- 
quent legitimate users of the name. Nor has any one by the name of 
Rogers any interest in the défendant company. 

The use of the name "Rogers" by the défendant is deceptive and 
untrue. It leads the public to believe that its silver-plated ware is 
manufactured by a legitimate Rogers Company, or by a company en- 
titled to the use of the name, which is contrary to the fact. The sole 
purpose of the defendant's use of this name seems to be to convey a 
false impression to the pubHc. 

Since the use of this name by the défendant is misleading, and since 
its sélection was for the purpose of illegitimate compétition, its use 
should be enjoined. 

The motion for a preliminary injunction is granted. 



In re KAPLAN. 

(District Court, S. T). Mississippi, Jaolsson Division. June, 1910.) 

Bankruptcy (§ 395*) — Exemptions — Mississippi Statute. 

The exemption alloweri by Code Miss. 1906, § 2147, whicli provides that 
"every citizen of ttiis state, maie or female, belng a householder and hav- 
Ing a f amlly residing in any city, town or ' village, shall be entltled to 
hold * * * Personal property to be selected by Mm not to exceed in 
value $250," cannot be clalmed by a bankrupt who is not a citizen of tbe 
United States nor of the state. 

[Ed. Nota-^Por other cases, see Bankruptcy, Cent Dig. §§ 656-658; 
Dec. Dlg. § 395.*] 

In the matter of J. H. Kaplan, bankrupt. On certificate of référée. 
Order affirmed. 

The f ollowing is the report of West, Référée : 

During the progress and administration of the above matter the following 
question arose: The bankrupt filed his pétition and sehedules in bankruptcy 

•For other cases see same topic Se S numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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on Deceniber 25, 1909, and on said day he was duly adjudged a bankrupt. The 
bankrupt clalmed in his said schedules tlie following property as exempted to 
him under the state laws: "Housebold and liitclien fumlture and wearing 
apparel (section 2139, Code Miss. 1906), $100.00. One cow (same section as 
above). Two hundred and flfty dollars In personal property, to wit, money 
(section 2147, Code Miss. 1906), $250.00." 

Ail of the said property, exeept tlie sum of $250, was allowed to the bank- 
rupt as exempted, and delivered to bim by the trustée; and from the order 
disallowing said $250 a pétition for review has been flled, and the matter Is 
certified to you for décision on appeal from said order. The testimony showed 
that the bankrupt was a Russian, who had not been naturalized as a citizen 
of the United States and of the state of Mississippi. He testifled that he had 
flled his déclaration of Intention to become a citizen, but that the matter had 
not been consummated at the time of his bankruptcy, so that he was not, at 
the time of the bankruptcy, nor yet, for that matter, a citizen of the United 
Stat^ of America and of the state of Mississippi. 

My contention is that the exemption laws of thls state hâve made three 
classes of exemptionists, as follows: 

The flrst paragraph of section 2139 of the Code of 1906 Is as follows: "Per- 
sonal Property Exempt. — The following property shall be exempt from soizure 
under exécution or attachment, to wit." And it then enumerates the items, 
suoh as tools of a meehanic, etc. Thls exemption is allowed, regardless of 
citizeiiship or head of family, so that the meehanic, regardless of the faet as 
to whether he be a citizen of Mississippi or head of a family, is entltled to 
the exemption. 

The nlnth clause of said section is as follows: "The following property of 
each head of a family, tb be selected by the delitor, to wit: * * * " And 
then the items are enumerated, such as work horses, household good.s, etc. As 
is readUy seen, the exemption hère is given only to the head of a family. 
The bankrupt, being the head of a family, was allowed his cow and his house- 
hold goods, and that exemption was allowed regardless of whether the clalm- 
ant be a résident of a dty, town, or village, or a rural résident, since no limi- 
tation clause is f ound in the section ; but I take It that it may be irtf erred 
the Législature intended such an exemption in the interest of the husband- 
man, especially from the niany items enumerated. It was under thls section 
that I allowed the bankrupt his exemptions. 

Section 2147 of the Code of 1906 allows certain exemptions to the résident 
of a city, town, or village, and is in the following language: "Every citizen 
of this state, inale or female, being a householder and havlng a family resid- 
ing in any clty, town or village, shall be entltled to hold," etc., "the land and 
buildings," etc., "and Personal property to be selected by hira not to exceed 
in value two hundred and flfty dollars, or the articles speclfled as exempt to 
the head of a family." It is quite évident to my mind that the Législature 
intended a distinction between this section and 2139, supra. It is under sec- 
tion 2147 that the bankrupt clalmed the $250 of personal property (money), 
and which I denied him. 

Since it is rather difficult for the urban résident to conveniently, and eco- 
nomically, I might say, own horses, eows, sheep, fodder, rye, corn, potatoes, 
oats, hogs, chiekens, farming implements, and the numerous other things list- 
ed in section 2139, which make rural llfe so attractive to the urban inhabitant, 
the Législature, in its effort to recompense the clty reeident for the depriva- 
tion of the good things above mentioned, gave to him, not only his land and 
buildings resided upon as a homestead, but allowed him $250 of personal 
property to be selected by him, or the articles speclfled as exempted to the 
head of a family. The word "or" is Important in this connection, since it 
shows that the exemptionist must make a sélection, if hé be a résident, as 
was the bankrupt In this case, of a city, town, or village. In other words. 
If he desires to sélect $250 worth of personalty, instead of the articles ex- 
empted to the head of a family nnder section 2139, supra, he may do so, and 
thls sélection may be made from the stock of merchandlse on hand; but, if 
he sélects $250 worth of merchandlse, he cannot sélect any of the articles 
mentioned as exempted to the head of a family under section 2139. 

Since the exemption laws are to be liberally construed, I think that, slnee 
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Kaplan was unable to make up his sélection from liis Iiousehold goods and liis 
cow, I would hâve allowed hini to make up the balance from the stock of goods, 
had he been a citizen of tbe United States and of the state of Mississippi. 
This matter has been up before me qulte frequently, and my ruling bas beeii 
in accordance vvith that in this case, and no appeal bas been heretofore had. 
I think the Législature Intended the word "citizen" in section 2147 to niean 
something; and the Suprême Court of this state secms to bave had the sa me 
idea, since It declded in the case of Vlgnaud v. Dean, 77 Miss. 860, 27 South. 
881, that only a person who Is both a résident and a citizen of this state is 
entitled tp homestead exemptlcm, under the section. I do not think that an 
alien is entitled to the exemption mentloned in 2147. 

Another reason why the exemption is not allowable Is that the court will 
notice the bankrupt claims ^s exempted $250 In money, and makes no men- 
tion that he claims goods from the stock to the value of $250. Witbout bur- 
dening the court with citations, I beg to say that I bave f ound the bankrupt 
law to be as follows; At the tlme the bankrupt files his schedules, he must, 
in that schedule, make his elaim for sueh exemptions as he may be entitled 
to receive under the state law. This exemption must he claimed out of the 
property of the bankrupt. The bankrupt had no cash on hand when he went 
Into bankruptcy, so that he could clalm no $250 in money, since the cash 
dravFer was empty and certainly he could not claim it. It is also the law 
that the bankrupt though maklng his sélection from the stock of goods, may, 
in order that the rest of the stock may bring a fair value, allow his sélec- 
tion to remain wIth the rest of the assets, and thus add to the value of the 
sum total, and when tlie sale is made bave the trustées pay to him his exemp- 
tions in money. If the sale should bring dollar for dollar of the appralsed 
value, then the trustée would pay to the banlcrupt the sum of $250 in cash ; 
but, if the sale dld not bring a dollar for dollar appraisement, then the bank- 
rupt would receive in money the percentage the appraisement bore to the sale. 
In other words, if the bankrupt had seiected goods of the appraised value 
of $250, and those same goods had brought $200 in money, then the trustée 
would pay the bankrupt that sum in lieu of the goods. This is done only, as 
I sayr when the bankrupt is désirons of havlng the money Instead of the 
articles, seiected. No action or pétition of this kind was had by the bank- 
rupt ; his claim for exemption being simply $250 in money, which he never 
had. 

The bankrupt also claims that the référée exceeded his right in denying his 
exemptions, and says that only after the trustée has set aside the exemptions 
to the bankrupt could the référée, on objection by some créditer to the settlng 
aside of such exemptions, bave any right to pass upon the question. To state 
this proposition is to answer it. To hold any other way than I did would 
amount to saying that the référée could not pass an order dlsallowing the ex- 
emption until the trustée had actually set aside the same to the bankrupt, 
who might, before a créditer could object to sueh allowance, "fold his tenta 
and silently steal away." Where, manlfestly, in the opinion of the référée, 
the bankrupt is not entitled to the exemption claimed, I can see no good rea- 
son why sueh officer should stand Idly by, so that such "red t&pe" may be 
gone through with before he could legally pass upon the question. 

S. L. Dodd, for claimant. 
Tackett & Elmore, opposed. 

NILES, District Judge. After a careful considération of the rec- 
ord in this case, I am of the opinion that the action of the référée 
should not be disturbed. Kaplan was not a citizen of the United States, 
nor of the state of Mississippi, and could not claim the $350 ex- 
emption. See Vignaud v. Dean, 77 Miss. 860, 27 South. 881. 

The action of the référée is therefore affirmed. 
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MINARD et al. v. WATTS. 
(Circuit Court, D. Kansas, Third Division. January 29, 1910.) 
No. 588, Equity: 
Banks and Banking (§ 80*)— Insolvbnct— General ob Spécial Deposit— 

TEUST FtJND. 

Couiplainants being in litigation concerning the title to certain lands 
in tlie possession of a tenant, it was agreed that the landlord's share of 
the rentals accruing pendente lite should be deposited in a bank to abide 
the final détermination of the controversy, pursuaut to whlch agreement 
varions sums were so deposited, there being at no time any agreeinent or 
understanding between any of the parties and the bank that the deposits 
were to be held or kept separate from the gênerai fnnds of the bank. 
Ueld, that such deposit vyas gênerai in its nature, and dld not constitute 
a trust fund, so that, on the failure of the bank, eomplalnants were only 
entitled to share in tlie bank's assets as gênerai creditors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 184- 
196; Dec. Dig. § 80.*] 

In Equity. Bill by Henry Minard and the Garrett Biblical Institute 
against John Watts, as receiver of the First National Bank of Ft. 
Scott, Kan. Bill dismissed. 

W. P. Dillard and W. W. Padgett, for complainants. 
F. F. Oldham and Keene & Gates, for défendant. 

POLLOCK, District Judge. By the bill filed and presented in this 
case, complainants seek to recover from défendant the sum of $450, 
on the theory this sum constitutes a trust fund in the possession of 
the défendant as receiver of the First National Bank of Ft. Scott, 
this state (hereinafter called the "Bank"), to which complainants, in 
equity, hâve a right superior to the gênerai creditors of the Bank. 
The case hàs been submitted for final decree on agreed facts and briefs 
of solicitors for the respective parties. The facts are: 

Complainants, being involved in litigation pending in the courts of 
the State between themselves, arising over the question of title and 
ownership of a quarter section of land, the possession of which was 
held by one Fowler as tenant, agreed the money representing the 
landlord's share of the rentals arising from the land during the pend- 
ency of the litigation should be deposited in the Bank, to abide the 
final décision of the controversy over the title to the land, then re- 
ceived by the successful party. In pursuance of this agreement, on 
February 12, 1907, Fowler deposited with the Bank the sum of $180; 
September 9, 1907, the sum of $90; December 31, 1907, the sum of 
$90; and September 30, 1908, the sum of $90. Thèse sums so de- 
posited make up the fund in dispute in this controversy. 

[1] The question presented for décision is: Hâve complainants 
such a superior right to the funds in dispute as in equity will enable 
them to follow and recover the entire amount so deposited from de- 
fendant, receiver of the estate of the insolvent Bank, in liquidation 
in his hands, or will they be required to prorate with the gênerai 
creditors of the Bank? 

•For other cases see same toplc & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This question must dépend for its décision on the légal relation of 
complainants to the Bank. From the facts it is clear Fowler, the 
tenant, was by agreepient of complainants constiiuted their joint 
agent to deposit the landlord's share of rental money arising from the 
land in controversy in the Bank, to be by it retained until it should be 
determined which of complainants should succeed in the litigation 
arising over the land from which the funds deposited arose, and then 
pay over the amount oî. the deposits made to the successf ul party. 

While eut of the great variety of transactions that may be had be- 
tween a banking institution and those dealing with it there may arise 
many différent relations, depending for their légal efifect on the précise 
facts which characterize the particular transaction, yet in this case the 
facts leave no room for doubt,. and the parties bave stipulated the 
transaction between complainants and the Bank was one of deposit, 
in the f ollowing language : 

"It is agreed by the parties hereto that there was not, at any time, any 
expressed agreement or understanding between Henry Minard, or the* Gar- 
rett Biblical Inatitute, or eitlier of tbem, on tbe one part, and the First 
National Bank of Ft. Scott, Kan., on the othér part, that the deposits,; or 
any of them, réf erred to in the bill of complaint in this case, were to be 
held or Isept separate and distinct from the gênerai funds of the Bank." 

Therefore, the transaction hère involved being one of deposit, the 
légal status of the parties thus created must be either that of bailor 
and bailee, or of créditer and debtor; for no other légal relation can 
arise out of the act of one depositing money With a bank. 

The question, therefore, is : Was the deposit in this case gênerai 
or spécial? If général, complainants parted with their title to the 
funds deposited, the relation of debtor and créditer was by the act of 
deposit created between complainants and the Bank, and the obliga- 
tion undertaken by the Bank was to pay over the amount of the de- 
posit to the successful complainant in the litigation between them 
which occasioned its making, and, the Bank having failéd meanwhile., 
complainants are now entitled only to prorate with the gênerai cred- 
itors of the Bank. If, however, the deposit was spécial, complain- 
ants did not by the act of deposit part with the title to the particular 
funds deposited, the Bank had no right to mingle the moneys de- 
posited with its own property, or to use the same, and must return 
the identical funds deposited ; for it then occupies the position and 
assumed the obligation of a bailee and not a debtor. 

Mr. Justice Miller, delivering the opinion of the court in Marine 
Bank v. Fulton Bank, 2 Wall. 252, 17 L. Ed. 785, said: 

"AU deposits made with banks may be divided into two classes, namely, 
those iu which the bank becomes bailee of the depositor, the title to the 
thing deposited remaining with the latter, and that other kind of deposit 
of money peculiar to banking business, in which the depositor, for hls own 
convenience, parts with the title to his money and loans it to the banker. 
and the latter, in considération of the loan of the money and the right to 
use it for his own profit, agrées to refund the same amount, or any part 
thereof, on demand. ïhe case before us is not of the former class. It must 
be of the latter." 

Mr. Justice Brewer, delivering the opmion of the court in Com- 
mercial Bank of Penn. v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 533, 
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37 L. Ed. 363, after quoting the foregoing language with approval, 
said : 

"That reasoning is applicable hère. Bearing in mind the custom of banks, 
It cannot be that the parties understood that the collections made by the 
Fidelity, during the Intervais between the days of remitting, were to be 
made spécial deposits ; but, on the contrary, it is clear that they intended 
that the moneys thus received should pass into the gênerai funds of the 
bank, and be used by it as other funds, and that, when the day for remitting 
came, the remittanee should be made out of such gênerai funds." 

It is the business of a bank, and one of the purposes for which it 
was created, to receive the money of its depositors on the implied 
agreement to return a like amount on demand or in a stipulated 
length of time, with or without interest, as the case may be, and to 
loan such money to its customers, receiving compensation by way of 
interest charged. Banks are not created for the purpose of acting as 
bailees of the property of others, either with or without hire. While 
a national bank by contract may possibly bind itself to such légal rela- 
tion, it is quite clear this may be donc only either by express contract 
or the transaction of deposit must, from its very nature, be of such 
character as to imply such obligation and relation. Mr. Morse, in his 
work on Banks and Banking (2d Ed. p. 69), says: 

"Ordinarily, a deposit of money, at least if it be the current money of the 
country or state where the deposit is made, will be assumed to be a gênerai 
deposit, unless the contrary is at the time directly notified, or in some shape 
distinctly Implied, so that the bank eould not reasonably misunderstand the 
depositor's intent." 

As it is stipulated by the parties, there was no express agreement 
or understanding between the parties in this case that the deposit 
made should be considered as spécial, and, as there was nothing in 
the character of the transaction had in this case from which there may 
be found an implied agreement or understanding between the parties 
to that effect, it must be held the deposits made were gênerai, and not 
spécial. 

Much reliance is placed by complainants on the case of Libby v. 
Hopkins, 104 U. S. 303, 26 L. Ed. 769. However, an examination of 
that case will disclose ,it is not in point. The facts in that case were 
thèse: Hopkins, being indebted to his bankers, A. T. Stewart & Co., 
on a promissory note secured by a real estate mortgage, forwarded 
certain drafts, with directions to crédit as payment on his note, on 
receipt of which Stewart & Co., in violation of the express direction 
of Hopkins to crédit as payment on his note, gave him crédit on open 
account with the bank. In that case no question of deposit arose for 
décision, for the reason Hopkins did not consent to become a depositor 
with the bank. On the contrary, that was a case of misapplication 
of the remittanee received by Stewart & Co. from Hopkins, by giving 
crédit instead of making payment. Stewart & Co., on account of 
such misapplication of the funds of Hopkins, was held at the suit 
of his trustée in bankruptcy a trustée ex maleficio. To like effect is 
the case of People v. City Bank of Rochester, 96 N. Y. 32. 

It f ollows complainants in this case in equity may be accorded at the 
hands of défendant, as receiver of the Bank, the rights of a gênerai 
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créditer of the estate of the Bank in his hands, and receive payment 
therefrom pro rata with the gênerai creditors therein. 

A decree will enter in conformity with tlie views expressed in this 
opinion. 



UNITED STATEiS v. J. LIXDSAT WELLS CO. 
(District Court, W. D. Tennessee. October 22, 1910.) 

1. Indictment and Infokmation (§ 3*) — Nature of Offense — "Infamous 

Cbime." 

An "infamoiis crime" is one the punishment for whicli may be con- 
finement In the penitentiary, with or wlthout hard labor. 

[Ed. Note.— For other cases, see Indictment and Information. Cent. 
Dig. §§ 9-23; Dec. Dig. § 3.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3573-3577.] 

2. Indictment and Information (§ 3*) — ^Adultbrated Food — Nature of 

Offense — Information. 

lier. St. § 1022 (U. S. Comp. St. 1901, p. 720), provides that "ail crimes 
and offenses conimltted against the provisions of chapter 7, title 
"Crimes," which are not infamous, may be prosecuted either by indict- 
ment or by information filed by a district attornev. Food and Drugs Act 
June 30, 1006, c. 3915, ■§ 2, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, p. 
1188), prohiblts the shipping of adulterated food in Interstate commerce, 
and provides on conviction a fine not exceeding $200 for the flrst of- 
fense, and for each subséquent offense a fine not exceeding $300, or 
imprisonment not exceeding one year, or both, in the discrétion of the 
court. Hcld that, since a défendant may not be imprisoned In the 
I)enitentiary unless sentenced to confinement for more than a year, no 
imprisonment In the penitentiary can be Imposed for violation of such 
act ; and heûce the institution of proceedlngs thereunder by information 
of the district attorney was not a violation of Const. Û. S. Amend. 5, 
providing that no person shall be held to ansvver for an infamous crime, 
except on presentment or Indictment of a grand jury. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §§ 9-23 ; Dec. Dig. § 3.*] 

Information by the United States against the J. Lindsay Wells 
Company for violation of the food and drugs act. On motion to 
quash. Denied. 

On or about March 23, 1909, the J. Lindsay Wells Company, a corporation 
of Memphis, Tenu;, shipped from the state of Tennessee into the state of 
Indlana a consignment of cotton seed meal. Samples from this shipment 
were procured and examined by the Bureau of Chemistry, United States 
Department of Agriculture, and the product was found to be a mixtui'e of 
cotton seed meal and cotton seed hulls. As It appeared from the above ex- 
amination and report thereon that the product was adulterated and mis- 
branded, within the meaning of the food and drugs act of June 30, 1906, the 
Secretary of Agriculture afforded the said J. Lindsay Wells Company, Ineor- 
poratèd, and the party from whom the samples were procured, opportunitles 
for hearlngs. As it appeared after hearings held that the shipment was 
made in violation of the act, the Secretary of Agriculture reported the facts 
to the Attorney General, with a statement of the évidence upou which to 
base a prosecution. 

In due course a crlminal information was flled in the District Court of 
the United States for the Western District of Tennessee against the sald 
J. Lindsay Wells Company, Incorporated, eharging the above shipment, and 
alleglng that the product so shipped was adulterated, in that a substance, 

*For other cases see same toplc & § nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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to wit, cotton seed hulls, had been mixed and packed witla the said cotton 
seed meal, so as to reduee, lower, and injuriously affect its quality, and In 
that sald cotton seed huUs had been substituted in part for tbe said cotton 
seed meal. The information also alleged that the product so shijiped was 
misbranded, in that said article was ofCered for sale and sold upon the 
représentation that the same was choice cotton seed meal, thereby causing the 
purchaser to belleve the same to be pure cotton seed meal, whereas in truth 
and in fact the same was a mixture of cotton seed meal and cotton seed 
hulls, and that the statement that said article was cotton seed meal was 
false and nntrue. 

Whereupon the said J. Lindsay Wells Company, Incorporated, moved to 
quash the above information upon the ground that the same violated that 
part of the fifth amendment of the Constitution of the ITnited States which 
provides that no person shall be held to answer for a capital or otherwise 
infamous crime, unless upon presentment or indictment of a grand jury. 

Casey Todd, for the United States. 
Maiden & McAdoo, for défendant. 

McCALL, District Judge. This is an action brotight by the United 
States against J. Lindsay Wehs Company nnder section 2 of the act 
of June 30, 1906, on the charge of shipping from Memphis, in the 
state of Tennessee, to Attica, in the state of Indiana, 30 tons of cotton 
seed meal, which article of food at Memphis, Tenn., was adulterated. 
The suit is brought upon information made by the United States Dis- 
trict Attorney. The défendants move to quash the information, upon 
the ground that the same violâtes that part of the fifth amendment of 
the Constitution of the United States which provides that no person 
shall be held to answer for a capital or otherwise infamous crime, 
unless upon presentment or indictment of a grand jury. 

The question presented is whether or not the offense alleged to hâve 
been committed by the défendant is a capital or otherwise infamous 
crime. It is, of course, not a capital crime, and, if it is otherwise an 
infamous crime, the motion to quash must be allowed, since, under the 
authorities, it is well settled that a prosecution cannot be maintained 
upon information made by the District Attorney for such a crime. Ex 
parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89. 

[1] As I understand the authorities, they hold that any offense, 
the punishment for which may be imprisonment in the penitentiary, 
with or without hard labor, is an infamous crime. Mackin v. U. S., 
117 U. S. 348, 6 Sup. Ct. 777, 29 L. Ed. 909; Parkinson v. U. S., 121 
U. S. 281, 7 Sup. Ct. 896, 30 E. Ed. 959; In re Claasen, 140 U. S. 
204, 11 Sup. Ct. 735, 35 L. Ed. 409. On an examination of the act 
under which this suit is instituted, I find that the punishment therefor 
is a fine not exceeding $200 for the first offense, and, upon conviction 
for each subséquent offense, not exceeding $300, or by imprisonment 
not exceeding one year, or both, in the discrétion of the court. 

[2] Under the authorities above cited, it is held that a défendant 
cannot be imprisoned in the penitentiary, unless the time for which he 
is sentenced shall be more than one year. Under the act of June 30, 
1906, the imprisonment cannot exceed one year. Therefore the court 
has no power to sentence the défendant to imprisonment in the pen- 
itentiary, because that would be in excess of the maximum time which 
the court is authorized to imprison a party for such offense. As I un- 
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derstand the authorities, they hold in substance that, where the court 
may imprison the accused for more than one year, the confinement 
must be in the penitentiary, and that fact, with or without labor, makes 
the offense for the commission of which the accused is imprisoned an 
infamous crime. Upon the other hand, where the period of imprison- 
ment is for one year or less, the court must imprison in a county jail, 
and in'such case the crime is not infamous. If the court may imprison 
for more than one year, the crime is infamous. If for a year or less, 
it is not infamous. 

Under section 1022 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 720), it is provided that ail crimes and offenses committed against 
the provisions of chapter 7, entitled "Crimes," which are not infamous, 
may be prosecuted either by indictment or by information filed by the 
district attorney. It appe^ring from the foregoing' that the crime for 
which the défendant is charged is not infamous, I am of the opinion 
that this suit can be maintained upon the information filed, and the 
motion to quash will be disallowed. 



In re CITY BANK OF DOWAGIAO. 
fDistrlet Court, W. D. Michigan, S. D. May 21, 1910.) 

Bankkuptcy (§ 188*) — Claims— Liens. 

Before becoming bankrupt a Dowagiac bank collected a check payable 
to a Chicago bank, and later drew a draft for the amount on its Kew 
York correspondent, payable to the Chicago bank. The proceeds of the 
check vvere nilngled wIth the Dowagiac bank's gênerai funds. ïhat bank 
having closed when the draft was presented, its New York correspondent 
refused to pay, though having sufflcient funds, which were later trans- 
ferred to the trustée. Held, that there was a lien on such funds to the 
amount of the draft. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 188.*] 

In the matter of the City Bank of Dowagiac, bankrupt. From an 
order of the référée disallowing his claim as a lien against a particu- 
lar f und, Karl H. Nelson appeals. Modified. 

Clyde W. Ketcham, for claimant. 
Charles E. Sweet, for trustée. 

DENISON, District Judge. Prior to Eebruary 8, 1908, there were 
two banks doing business in Dowagiac— the City Bank, now bankrupt, 
and the Bank of Lee Bros. Mx. Nelson carried an account with Eee 
Bros., and also with the Harris Bank, at Chicago. Desiring to trans- 
fer some of his funds from the former to the latter bank, he drew his 
check, January 31st, for $500 upon his account at Lee Bros.' Bank, 
payable to the Harris Bank, and sent the check to the payée. The 
Harris Bank, having received this check, sent it, for collection, to its 
correspondent, the City Bank of Dowagiac. On Eebruary 3d, the City 
Bank presented the check to the Lee Bros. Bank, and at the end of 
that day the amount of the check was included in a draft given by the 
Lee Bros. Bank to the City Bank, and drawn against the Détroit de- 

»For other cases see sàme topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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positary of Lee Bros. The spécifie fund hère disappears from sight. 
The City Bank used this Détroit draft and mingled the proceeds with 
its gênerai funds. 

Instead of remitting, on that day, the $500 of Mr. Nelson's money, 
of which the City Bank thus obtained possession, it did nothing until 
February 5th, on which day it drew its draft for the net proceeds, 
$499.50, against its New York depositary, the National City Bank; 
and this draft, payable to the Harris Bank, it mailed to the payée. 
The Harris Bank forwarded this draft, for collection, to New York; 
but before it could, in due course, be presented to, and paid by, the 
National City Bank, the City Bank of Dowagiac had, on February 8th, 
closed its doors, and thereupon the National City Bank of New York 
refused to pay this draft. 

On February 5th, when the City Bank thus drew against its New 
York depositary, it actually had, to its crédit, in that depositary, after 
the payment of outstanding drafts, only about $100; but it either had, 
at that time, funds in transit to its New York depositary, or after- 
wards transmitted such funds, so that, on February 8th, or lOth, when 
the draft was presented at New York, there was, in this depositary, 
as a crédit to the City Bank, a fund of a little over $2,000. This fund 
was sufïicient to pay ail drafts which had been made against it, in- 
cluding the one in question, and this fund has been paid, by the Na- 
tional City Bank of New York, to the trustée. 

It is clear beyond dispute that Nelson is not a gênerai créditer, but 
that this money, when received by the City Bank, was a trust fund, 
belonging to Nelson; and the only question in controversy is the sé- 
lection of the property to which Nelson's lien attaches. The référée 
gave him a lien only upon the gênerai balance of cash on hand in the 
vaults of the bank, at Dowagiac, when it closed ; and, as this amount 
was only $495, and there are a large number of other preferred claims 
against the same fund, Nelson will receive, from this lien, nothing of 
conséquence. He appeals from the disallowance of his claim as a lien 
against the fund in the National City Bank of New York on February 
8th, and since transf erred to the trustée. 

I think this latter lien should be allovved. My understanding of the 
situation is that on February 5th, and because of the mingling of this 
fund, by the City Bank, with its gênerai funds, Nelson had a lien upon 
such gênerai funds. This was a floating, indefinite lien, and it could 
be localized and made spécifie, either by Nelson's act in seizing suf- 
ficient of such funds to satisfy it, or by the act of the City Bank 
in appropriating sufficient of such funds for that purpose. in which 
appropriation Nelson, or those representing him, should join or ac- 
quiesce. Such spécifie appropriation was made by the City Bank, 
when it drew its draft for that purpose against its New York deposi- 
tary, and had already furnished, or then did furnish, to such deposi- 
tary, funds sufiicient to meet this draft. I think this appropriation 
of a fund for this purpose, followed by Nelson's use of the draft and 
demand for the fund so appropriated, established and fixed the lien for 
$499.50 against such fund, and the trustée should pay to Nelson this 
amount, unless there are other conflicting liens against the same fund. 

The same considérations which led the Court of Appeals in Board 



252 186 FBDEiRAL BEPOETEB 

of Commîssioners v. Strawn, 157 Fed. at page 52, 84 C. C. A. 553, 
15 h. R. A* (N. S.) 1100, to the conclusion that the lien, in that case, 
did not attach to funds in the correspondent or depositary bank, lead 
me, in this case, to the contrary conclusion. Paraphrasing, I may say: 

"That the moneys remitted [to New York] were the trust moneys [by substi- 
tution] Is to be presumed ; for the presumption, upon which equlty acts with 
respect to the character ' of the funds placed by the bank In spécial deposlt 
with Its New York correspondent, Is that it placed there the money which 
it was obllgated to send there for this very purpose." 

I think the gênerai, floating lien, which otherwise would not hâve 
extended to this item, was, by the act of the parties, localized and 
specialized, and attached to this particular property. 

The situation is analogous to that considered by Judge Ray in the 
Northrup Case (D. C.) 152 Fed. 763, if we consider the fact that in 
the présent case the City Bank, having, on February 3d, converted 
Nelson's money to its own use, did, on February 5th, transfer to Nel- 
son's crédit the same amount of its own money in its New York de- 
positary, and thus create a spécial deposit in the New York bank, pay- 
able to Nelson. Judge Ray says : 

"It would be extremely and rldiculously technical to assert that, where a 
wrongdoer, so far as he ■ can, rights a wrong committed in coivvertiug the 
money of another, by substituting at a subséquent time other money of his 
own to make good that converted, the bénéficiai owner may not clalm land 
hold the substituted money or property as impressed with preclsely the 
same trust as the original fund. * i* * It does not lie with the wrongdoer 
or his assignée or trustée In bankruptcy who has made the substitution, to 
say that the substituted thing Is neither the trust property litself nor Its 
proceeds." 

The order of the référée should be modified, so as to allow the pref- 
erential lien against $499.50 of the New York fund, and this spécial 
lien would seem to amount to a waiver of the gênerai lien against 
funds on hand at Dowagiac. 



In re MONROB LUMBER CO. 

(District Court, S. D. Mississippi, Jackson Division. June, 1910.) 

Bankeuptoy (§ 200*) — ^Laborees' Liens— Invalidation— Adjudication. 

Where laborers of an insolvent sawmill corporation Instituted proceed- 
Ings In chancery in the state court to establlsh a lien on the corporation'» 
assets In the hands of recelvers, which lien is conferred by Acts Miss. 
1908, c. 131, such liens, created February 19, 1910, were dissolved by a 
bankruptcy adjudication against the corporation on April 13th followlng, 
and were not available In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289-316; 
Dec. Dig. § 200.*] 

In the matter of bankruptcy proceedings against the Monroe Lum- 
ber Company. On certificate of a référée to détermine alleged labor- 
ers' liens. Referee's décision holding liens invalid affirmed. 

The following is the report of Référée West : 

Durlng the administration of the above matter the followlng question was 
presented for détermination: On the lOth day of February, 1910, the Monroe 

*For other caees see same topic & { nuubbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Luiïiber Company, a sawmill corporation at Monroe, Franklin eonnty, IMiss., 
was placed in the hands of reeeivers in tlie ehaneery court of Franlilln eounty 
by pétition of certain ereditors, and tbe reeeivers toolc possession of ail tbe 
property of tbe said corporation. On February 19, 1910, certain laborers flled 
their motion in the said court, claiming laborers' liens upon ail tbe property 
of the said corporation, which motion I attach to tbese papers. ïbe ehancel- 
lor considered tbe said motion, and sustained the same, and decreed tliat the 
said laborers should propound their claims in the said court, which they did, 
as shown by tbe papers herewith attached. I also attach a motion to déclare 
lien in favor of said laborers. There was no adjudication upon thèse claims 
by the ehaneery court. While the said matter was pending in said court, a 
pétition in involuntary banlcruptcy was flled against the said corporation on 
March 25, 1910, and on April IS, 1910, it was properly adjudicated a bank- 
rupt. Trustées were duly elected and qualified in tbe bankruptcy proeeed- 
ings, and the said laborers, who propounded their claims in the ehaneery 
court of Franlilin cfjunty, hâve properly flled their claims in this court. 
Many of the said claims, where not exeeeding $300 nor more than three 
months prior to bankruptcy, bave been allowed as preferred claims and will 
be pald as sueh from tbe assets in the hands of the said trustées in bank- 
ruptcy, provided there are suflieient assets to so pay them. 

The laborers claim, however, that by virtue of the proceedings instituted 
by them in tbe ehaneery court of Franklin eounty they hâve established sueh 
a lien as is not nullifled by the adjudication in bankruptcy. Practieally ail 
of the assets of the said corporation were mortgaged, and on a foreclosure 
sale by the trustées in bankruptcy by consent of ail parties a sale was had, 
but the proceeds thereof were not sufBcient to discharge the mortgage debts. 
If thèse mortgages are valid, there will not be suffleient assets in tlie hands 
of the trustées to pay in full the claims of the said laborers ; bènce tbe rea- 
son for the position that their proceeding in the ehaneery court Is a fixation 
of tlieir liens sueh as the bankruptcy court m'ust recognize. 

I think this ptosition on the part of said laborers is untenable, as section 67 
of the bankruptcy act, and the décisions thereunder. to be found in any édi- 
tion of Collier on Bankruptcy, nuUify sueh liens, if, indeed, any sueh were 
established in the said ehaneery court. Chapter 131, p. 137. of tbe Acts of 
1908 of the State of Mississippi, and chapters 81 and 83 of the Code of 1906, 
are relied upon by said laborers as their authority for making tbe claim that 
their liens bave been snfficiently established so that the adjudication in bank- 
ruptcy will not invalidate tbe same. 

I do not think that the liens hâve been so flxed as that tbe adjudication 
can bave no effect upon them, and tbe matter is now sent up to you for déter- 
mination upon rcview. Tbe amount of tbe claims in question aggregates 
something like $7,000. Counsel will file with you comprehensive briefs. 

W. P. Cassedy, for claimants. 
J. S. Sexton, opposed. 

NILES, District Judge. After a careful reading of the record in 
this cause (In re Monroe Lumber Co,., Bankrupt), and briefs of coun- 
sel, I am of the opinion that the conclusions of the référée should be 
afïirmed. Questions of this kind hâve, before this, been presented to 
this court, in Re Mississippi Mills Receivership and in Re Tishomingo 
Savings Institution, where a number of applications to establish liens, 
sueh as are hère sought to be established, were filed by materialmen 
and laborers, and I hâve without an exception declined to recognize 
sueh claims, and from which no appeals hâve been taken. I cannot 
conceive of a lien which could hâve been created, either by the act of 
the parties or by opération of law, on the 19th of February, 1910, 
which could not hâve been dissolved by the adjudication on April 13, 
1910. 

The conclusions of the référée in this matter are affirmed. 
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In re FOSTEB. 

(District Court, S. D. Mississippi, Jackson Division. July, 1910.) 

Bankruptct (§ 407») — Crédits — Faise Staxements — Objections to Dis- 

CHABGE. 

It Is not a valld objection to a bankrupt's discharge that he made false 
stîitements concernlng Ms flnanclal condition to commercial agenctes on 
the falth of whlch creditors extended crédit, whiere the bankrupt made 
no statement directly to such creditors, iinder the bankniptcy aet de- 
claring that a discharge may be denied where the bankrnpt obtained 
property from any person on a inaterially false statement in wrltlng 
made to such person, for the purpose of obtainlng property on crédit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In the matter of bankruptcy proceedings of R. L. Foster. On ob- 
jections to the bankrupt's discharge. Overruled. 

Dîscharge confirmed on spécial finding of Référée West, which is as 
follows : 

By proper order of thls court, the underslgned was appolnted as a spécial 
master to Lear the évidence and report a flnding of facts vrith recommenda- 
tlon thereon upon objections to the above-named bankrupt's pétition for dis- 
charge. The only important çtuestion necessary for détermination of the is- 
sue hère presented Is: Is a materially false statement in wrltlng of a banlî- 
rupt's financlal condition made to a mercantile agency a valid objection to 
a bankrupt's discharge? 

The proof shows that the bankrupt made statements to the Bradstreet 
Company and R. G. Dun & Oo. as to hls flnancial condition. Thèse state- 
ments were materially false, in that he dld not own real estate to the amount 
mentloned in his statements to the mercantile agencies. In one of thèse 
statements he valued hls homestead at $7,000, and In another at $5,000, both 
of which were untrue and were admitted to be untrue by the bankrupt hlm- 
self. The évidence of the objecting creditors, as shown by the letters flled 
wlth the papers in the case, is that they extended the crédit to the bankrupt 
solely upon the falth and truthf ulness of the statements as made by Foster 
to the mercantile agencies, and not upon any statement that was made di- 
rectly to them (the creditors) by Foster. There was no évidence that Foster 
at any tlme ever referred any of the objecting creditors to the mercantile 
agency as a basis of crédit sought at their hands, so that the only issue is, 
as above stated, whether the maklng of a false statement to the mercantile 
agencies is alone a bar to a dîscharge. 

The act prevents a discharge where any bankrupt has "obtained property 
on crédit from any person upon a materially false statement In wrlting made 
to such person for the purpose of obtainlng such property on crédit." The 
objecting creditors reïy upon the followlng cases: In re Dresser (2d Circuit) 

16 Am. Bankr. Rep. 561, 146 Fed. 083, 76 O. O. A. 655 ; In re Plncus (D. C.) 

17 Am. Bankr Rep. 331, 147 Feâ. 621. A reading of those two cases will 
show that Aey are not applicable to the question hère presented, and are 
not authority for the contention of the objecting creditors. In the Dresser 
Case the bankrupt made a false statement, which he gave to his agent, and 
the agent dellvered the statement directly to the person extending the crédit, 
and upon the tmthfulness of this statement the crédit was extended. The 
bankrupt was denied his discharge. No such state of facts Is presented in 
the instant case. It cannot be sald that the mercantile agencies were the 
agents of the bankrupt. In the Plncus Case the bankrupt made a false state- 
ment to the Crédit Clearing House, a mercantile agency having for its ob- 
ject, inter alla, the collection of information regarding mercantile establish- 
ments for the guldance of Its subscribers, who are known as "assoclate mem- 

•For other cases eee eame topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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bers." On or about July 11, 1903, the bankrupt furnished to the Crédit Clear- 
ing House a statement in writing of their assets and liabilltles as ctî date 
July Ist. At the foot of tbe statement was appended the foUowing: "The 
above is a full and correct statement of oiir financlal condition and is made 
to form a basis of crédit with the assoeiate memhers of the Crédit Clearing 
House." On November 12, llKfô, the bankmpt furnished to one of the ob- 
jecting creditors a statement identical wlth the one above referred to, and 
at tbe bottom of that statement was appended the foUowing: "The above is 
a full and correct statement of our financial condition on the Ist day of 
July, 1903, and is made to form a basis of crédit with Sherman, Reid & 
Company." This last statement was furnished to a Mr. ChafCee, of the firm. 
His firm was an assoeiate member of the Crédit Clearing House. In that 
case It will be seen that the statement was madé directly to the créditer ex- 
tending crédit to the bankrupt. 

It is indeed unfortunate that a bankrupt may make false statements of 
his financial condition to a mercantile agency and that a créditer, relylng 
upon the falth of suclî a statement, may not successfully defeat a discharge 
because of such a statement, but such is the law. Collier ou Bankruptcy 
(7th Ed.) pp. 286, 287, and notes. 

Watkins & Watkins, for bankrupt. 

J. H. Thompson, for objecting creditors. 

NILES, District Jûdge. Spécial finding of référée confirmed, and 
bankrupt discharged. 
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GUINAN V. CRESCENT SAND & GRAVEL CO. 

(District Court, E. D. New York. January 19, 1911.) 

Shipping (§ 58*) — SisKiKG or Scow in Loading— Unseawokthiness. 

The sinking of a scew while being loaded with sand by the charterer 
lieltl, under the évidence, not to bave been due to any fault or négligence 
of the charterer in loading, whicb rendered it llable for the injury te the 
vessel, but to the fact that the scow was not seaworthy, as represented, 
but leaked, which caused her to list and dump lier load, and rendered the 
owner liable for its value and the expense incurred by the charterer in 
raising and removing her. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

In Admiralty. Suit by the Crescent Sand & Gravel Company 
against the scow Rosalie McLoughlin, Bridget Guinan claimant, with 
cross-libel by claimant. Decree for libelant. 

Armstrong, Brown & Boland, for Crescent Sand & Gravel Co. 
James J. Mackhn, for Bridget Guinan. 

CHATFIELrD, District Judge. The libelant Guinan was the owner 
of a scow, the Rosalie McLoughlin, which had previously been used 
for carrying sand from the works of the Crescent Sand & Gravel 
Company, at Port Washington, Long Island. At that time the scow 
leaked so that she required trimming and pumping to prevent disaster. 
She was subsequently caulked and repaired, and used for the carrying 
of coal. 

•For other cases see eame topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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There is some dispute as to whether she did or did not leak with the 
cargo of coal, but at any rate, upon the 21st of May, 1909, lier owner 
having represented that she had been made seaworthy, she was again 
chartered to go to Port Washington, to bring a cargo of sand to New 
York, at the rate of $5 a day, the towing, wharfage, loading, and dis- 
charging of the scow to be at the expense of the respondent, who also 
paid the captain for trimming. 

Upon her arrivai she was placed under what are called the "bridges," 
which in reahty are three small sHps, with a trestle structure over each 
slip. A track for the dump cars runs out in the middle of each trestle ; 
the sand thus being dumped over the line of the keel of the vessel, 
which substantially fills the slip when in position for loading. 

The Rosalie McLoughlin was loaded with the amount of sand which 
the respondent's servants thought should be placed on board, and there 
is some testimony that her captain thought lie could take a load or two 
more. Some dispute was had as to the question of trimming, and one 
witness testifies that the vessel was receiving more sand on one side 
than on the other, and listed until her rail was under water, but that, 
when some of the claimant's men trimmed the vessel, she gradually 
listed in the other direction. Soon after she sank, and dumped part of 
her load of sand in the slip, necessitating the services of wreckers to 
remove the boat herself, and of a tug to "kick out" the deposited sand 
from the slip. 

The Crescent Sand & Gravel Company bave filed a libel for the loss 
of sand, the expenses of wreckage and towage, and the necessary 
work to remove the sand deposited in the sHp. The libelant Guinan 
has filed a cross-libel for the damage to the scow. 

The évidence upon the trial shows that the vessel, as has been said, 
did sink, and did dump her load of sand; but no permanent injury 
to the dock was shown, nor did the Crescent Sand & Gravel Company 
apparently suffer any damage, except the loss of the sand itself, the 
cost of removing the vessel, and of "kicking out" the sand. The ne- 
cessity for dredging was not proven. 

As to the daim of Guinan, it must be held that no négligence in the 
method of loading, nor in the care of the boat, on the part of the Cres- 
cent Sand & Gravel Company, was shown. Some testimony was intro- 
duced to indicate that the captain of the boat went to' a neighboring 
village and was occupied with matters relating to him personally, and 
that he did not care for his boat. But, whether that be so or not, the 
testimony indicates sufîficiently that the boat leaked and acquired a list, 
which caused her load to shift, and that no other explanation of the 
accident can be predicated upon the évidence. 

The libel of Bridget Guinan should be dismissed, without costs, and 
the claim of the libelant the Crescent Sand & Gravel Company should 
be allowed, to the extent of the value of a boat load of sand, the cost 
of removing the vessel and the sand, with the costs of the cross-libel. 
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NATIONAL BANK OF COMMERCE IN ST. LOUIS v. SANCHO PACKING 

CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 11, 1911.) 

No. 2,107. 

1. COKPOBATIONS (§ 414*) NOTES— EXECUTION— SlGNING. 

Wliere a corporation's by-laws provlded that notes slgned by the treas- 
Tirer, or, in liis absence, by the président or vice président, should be biud- 
Ing on the company, and also provided that the office of secretary and 
treasurer should be held by the same person, notes slgned In the name of 
the "secretary" by the person holding the office of treasurer and secre- 
tary were not objectionable because he slgned the word "secretary" In- 
stead of the word "treasurer" followlng hls name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1640-1646; 
Dec. Dig. § 414.*] 

2. BiLLS AND Notes (§ 371*) — Corporations— Accommodation Notes— Dé- 

fenses — BONA FiDE PUKCHASER. 

That notes executed by a corporation were made for the accommoda- 
tion of Indorsers who were also flnancially interested in the company was 
no défense to a suit thereon against the corporation by a bona flde pur- 
chaser for value before maturlty. 

[Ed. Note.— For other cases, see BlUs and Notes, Cent. Dig. § 964 ; Dec. 
Dig. § 371.»] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by the National Bank of Commerce in St. Louis against 
the Sancho Packing Company and others. From so much of the 
judgment as released the packing company and défendant T. L. 
Maçon, Jr., from hability on the notes in question, plaintiflf brings 
error. Reversed. 

Edwin T. Merrick, Walter S. Lewis, Ph. Gensler, Jr., and Ralph 
J. Schwarz, for plaintiff in error. 

Legier & Gleason, for défendant in error Sancho Packing Co. 

Zengel, Thomas, Suthon & Loomis, for défendant in error T. L. 
Maçon, Jr. 

Before PARLEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit' Judge. This is an action by the National Bank 
of Commerce in St. Louis against the maker and indorsers of two 
promissory notes. One of the notes, with indorsements, is as fol- 
lows: 

"$6,000.00 New Orléans, La., Feb'ry 5th, 1907. 

"Twelve months after date we promise to pay to the order of ourselves six 
thousand 00/000 dollars, for value received, with interest at the rate of six 
per cent, per annum from date until paid. Sancho Facking Company, 

"Jno. A. Wogan, Secty. 
"[Indorsed on back:] Sancho Packing Co., 

"Jno. A. Wogan, Secty. 
"Jules M. Wogan. 
"Jno. A. Wogan. 
"Z. W. Tinker. 
"T. L. Maçon, Jr. 
"Pay Comc'l N. Bk., N. O., or order for collection. The Xat'l Bank of 
Commerce, in St. Louis. J. A. Lewis, Cashier." 

•For other cases see same topic & i numbes in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
186 F.— 17 
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The other note bears the same date, and is in the same form and 
indorsed in the same way. It only differs from the one copied by 
being payable "eighteen months after date," and being for a larger 
sum, $7,300. 

The défense interposed by the maker of the notes was, in effect, 
that the notes were accommodation paper; that the maker received 
no considération ; and that it had no authority to issue accommodation 
paper.. 

The défense pleaded by the indorser T. L. Maçon, Jr., was that 
the plaintiff had failed to hâve the notes duly protested and to give 
him notice of their dishonor. 

There is but Httle, if any, conflict in the évidence on the question 
to be decided. 

The plaintiff became the owner of the notes, paying value for them, 
before maturity, in the regular course of business. When each note 
became due, it was presented for payment. The larger note was duly 
protested and notice given to ail parties. The évidence tended to 
show that no notice was given to the indorser, Maçon, of the maker's 
failure to pay the smaller note. Evidence was offered by the de- 
fendants, and received against the objections of the plaintiff, tending 
to show that the notes were made and issued by the maker, the Sancho 
Packing Company, for the accommodation of the indorsers, and that 
the notes were used by John A. Wogan and Jules M. Wogan, two of 
the indorsers, in the purchase of some of the capital stock of the 
corporation from the other two indorsers, Z. W. Tinker and T. L. 
Maçon, Jr., and that the maker of the notes, the Sancho Packing 
Company, received no considération for the notes. There was no 
évidence tending to show that the plaintiff, at the time it paid value 
for the notes, before their maturity, had any notice of thèse f acts. 
On the contrary, it was shown affirmatively that the plaintiff paid 
value for the notes, before their maturity, without notice of any in- 
firmity in the notes. The charter of the Sancho Packing Company, 
the maker of the notes, conferred on the corporation the right to 
engage in the business of packing and canning fruits and vegetables, 
and the right to manufacture boxes, etc., and the right to buy, sell, 
and deal in property, and "td do any and ail th'ings necessary to or 
connected with the conduct of said business." The by-laws of the 
Company provided for the élection of "a secretary and a treasurer," 
and that thèse two offices should be "combined in one and the same 
person." Section 6 of the by-laws is as foUows: 

"Ohecks,: notes, drafts, acceptances, or other papers requlsite for the ordl- 
nary and usual course of ïïusiness shall be sijsrned by the treasurer or in his 
absence by the président' or vice président ïhe signature of either one on 
such paper shall be binding on this compauy." 

The John A. Wogan who signed the notes in the name of the 
corporation, by himself as "secretary," was, in fact, the treasurer 
and secretary of the company. 

The court directed a verdict in favor of the maker of the notes, 
the Sancho Packing Company, and in favor of the indorser T. L,. 
Maçon, jr., on the note for $6,000; otherwise, there was a direction 
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to find for the plaintifï. Verdict was rendered accordingly, and 
judgment entered. From this judgment releasing the maker, the 
Sancho Packing Company, from ail liability on the notes, and re- 
leasing the indorser Maçon as to one of the notes, the plaintiff brings 
error. 

The material question to be considered is : Did the court rule cor- 
rectly in directing the verdict in favor of the maker of the notes? 

[1] As before stated, the plaintiiï was the holder and owner of 
thé notes, having received them in regular course of business, before 
maturity, and without notice of the circumstances under which they 
were issued. The notes were made by a corporation chartered to do 
business and which had authority to issue its notes in connection 
with its business. The notes were in due form, payable to the maker 
and by the maker indorsed. The by-laws of the corporation authoriz- 
ed the treasurer, or in his absence the président or vice président, to 
sign checks, notes, drafts, or acceptances for the company. Thèse 
notes were, in fact, signed by the treasurer, who was also, pursuant 
to a by-law of the company, the secretary. Af ter signing the name 
of the corporation to the notes, the treasurer added his own name, 
"John A. Wogan"; but, instead of describing himself as "treasurer," 
he added the word "secretary." It is the use of the word "secre- 
tary" instead of the word "treasurer" that is pointed out as an ir- 
regularity affecting the vaHdity of the notes. This objection, we 
think, is without substance. The notes were, in fact, signed by the 
treasurer. The secretary and the treasurer were one and the same 
person. Conceding that it was incumbent on the plaintiff before 
purchasing the notes to make inquiry as to the offices in the com- 
pany held by John A. Wogan, such an investigation, had it bèen 
made, would only hâve disclosed the fact that Wogan was the treasur- 
er, and that the secretary and the treasurer, under the by-laws, were 
the same person. The failure to describe himself also as "treasurer" 
was immaterial. 

[2] The substance of the real défense urged by the maker is that 
the notes were issued for the accommodation of the indorsers, two 
of whom were officers of the company, who used the notes to raise 
money to make a purchase of stock from the other indorsers. Of 
course, the company's name and crédit ought not to hâve been used 
for this purpose. The officers who vvere so using the company's namie 
doubtless expected to pay the notes and intended that the company 
would never be called on to pay them. If ail thèse facts had been 
known to the plaintiff When it received the notes, they would be fatal 
to its right of recovery. But the plaintiiï had no knowledge or notice 
of thèse facts — it was an innocent bona fide holder, without notice 
of such facts. Fixed principles govern the liability of parties to a 
promissory note or bill of exchange which are essential to the crédit 
of such paper, and one of the most important is that, whatever may 
hâve occurred between other parties to such instrument, if not fraudu- 
lent in its inception, the holder and owner of the same, if he ac- 
quired it for value, before maturity, in the usual course of business, 
cannot be afïected by such transactions unless it be first proved that 
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he had Itnowledg-e of Such transactions at thé time he received the 
note. Such défense as is hère urged awoqnts to nothing unless it 
be shown that the plaintiff had notice. Goodman v. Simonds, 20 
How. 343, 15 L. Ed. 934; Brown v. Spofford, 95 U. S. 474, 481, 24 
L. Ed. 508; 1 Daniel on Neg. Inst. (5th Ed.) § 386. A différent 
rule would greatly weaken the crédit giveh negotiable paper and 
permit the insolvent officers or agents of a solvent company or cor- 
poration to use its name for their own accommodation and to obtain 
money from those ignorant of the wrong, and the lenders would be 
without remedy against the solvent accommodation maker. 

The fact that an officer or agent of a corporation has exceeded 
his authority in giving accommodation, ; notes, in the name of the 
corporation, i s no défense to a suit on the notes by the holder who 
took them in good faith, for value, before maturity. Bird v. Daggett, 
97 Mass. 494; Farmers' National Bank v. Sutton Mfg. Co., 52 Fed. 
191, 3 C. C. A. 1, 17 h. R. A. 595, 599. If a corporation, under any 
circumstances, has the power to issue notes and bills, the bona fide 
taker has the right to présume that they were issued under circum- 
stances which gaye the requisite authority. County of Maçon v. 
Shores, 97 U. S._272, 278,24 L. Ed, 889. 

We are of opinion that the Circuit Court erred in directing a ver- 
dict in favor of the maker of the notes, the Sancho Packing Company. 

The court below directed a verdict in favor of the indorser T. L. 
Maçon, Jr., on the $6,000 note. The only reason, it is said in the 
briefs, for giving such direction, was that notice of the dishonor of 
the note was not given to Maçon. It is contended that the instruction 
was erroneous because notice of the dishonor of the instrument is not 
required to be given to the indorser where the instrument was made 
or accepted for his accommodation. The testimony on the next trial 
may not be the sarne as on this on the question of notice to the in- 
dorser and on the question whether or not the notes were made for 
Macon's accommodation. We deem it, therefore, unnecessary to con- 
sider and décide assignments of error based on the instructions as 
to Macon's liabihty as indorser. When the facts are ascertained, the 
law applicable is well settled. 

For the error in directing the verdict in favor of the Sancho Pack- 
ing Company, the judgment is reversed, and the cause remanded for 
a new trial. 



BAUMHACER v. AUSTIN. 

(Circuit Court of Appeals, Fîfth Circuit. April 11, 1911.) 

No. 2,103. 

1. Bankkuptcy (f . 340*) — Claims — Relatiokship Betwebn Bankrupt and 
Cbbditok. 

ïliat a elaimant of a bankrupt is elosely related to hlm is a circum- 
stance justlfying a more rigid scrutiny than is the case where uo such 
relationship exists, but the honest or dislionest charaeter of the claim 
may not be determined by any mère question of relationship. 

[Ed. Note.— For other cases, see Bankruptey, Dec. Dig. § 340.*] 

•For other cases see same topie & § ndmbeB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankbcptct (§ 342%*) — Findings of Référée — Oonclusiveness. 

The court is not bound by the findings of the référée in bankruptcy 
on a question of fact based on inferences drawn from the évidence. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 342%.*] 

8. Bankbuptcy (§ 340*) — EstablisSment of CJLAms — Obdee fob Peodtjction 
oF Instruments. 

Proceedings In bankruptcy to requlre a claimant of the bankrupt to 
produce instruments on the hearing of hls contested claim are summary, 
and the party must comply wlth such orders lest he meet a rule for con- 
tempt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

4. Bankbuptct (§ 340*) — Olaims — Evidence. 

Evidence in bankruptcy Tield to supiwrt a clalm for borrowed money, 
necessitating a reversai of the findings of the référée afflrmed by the 
District Court, rejecting the claim In part. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.»] 

5. Bankeuptct (§ 340*) — Claims — Peoof of Claim. 

A proof of claim In bankruptcy in the form prescribed by Bankruptcy 
Act July 1, 1898, c. 541, § 57, 30 Stat 560 (U. S. Comp. St. 1901, p. 3443), 
is testimony in support of the claim, and, in case of contest, the claimant 
who Is présent is subject to call by the court or contestant for explana- 
tion In the nature of a cross-examination, and the claimant's silence when 
he is not called on for an explanation does not justify an inference 
against him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

Error to the District Court of the United States for the Southern 
District of Alabama. 

In the matter of William C. Baumhauer, bankrupt. From an order 
of the District Court (179 Fed. 966) affirming an order of the référée 
disallowing a part of the claim of J. H. Baumhauer, he appeals. Re- 
versed and remanded. 

William C. Fitts and Norville R. Leigh, Jr., for appellant. 
Robt, H. Smith, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. On March 16, A. D. 1909, on the 
application of creditors, William C. Baumhauer was adjudged a bank- 
rupt by the District Court for the Southern District of Alabama. The 
appellee, W. G. Austin, was duly appointed trustée of the bankrupt 
estate. On April 6, 1909, J. H. Baumhauer made proof of claim in 
due form against the estate of the bankrupt for the sum of $15,220, 
stating in his affidavit: 

"That the considération of sald debt is as follows: Money loaned and ad- 
vanced by the déponent at divers times to said W. 0. Baumhauer, * • • 
evidenced by a certain promlssory note executed and delivered to thls dé- 
ponent by the said W. O. Baumhauer on, to wit, the 16th day bf April, 1908. 
* • * Said note is hereto attached and flled herewith." 

The transcript of the record does not show the dates of the sub- 
séquent proceedings until February 10, 1910, which is the date of the 
referee's opinion and decree, but at some time between thèse dates 
this minute appears: 



•For otter cases see same toplc & i NtiMBBB in Dec. & Am. Dig». 1907 to date, & Rep'r Indexes 
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"Cornes William G. Austin, trustée In bankruptcy in the above-entltled 
cause, and contesta the claim of J. H. Baumhauer, lieretofore, on April 7, 
1909, flled wlth the référée in said cause, which said claim amounts to $15,- 
220, and moves the référée to disallow said claim upon the ground that the 
amount claimed Is not due to the said J. H. Baumhauer by the said bankrupt, 
and that the note attached to the claim and forming the basis thereof is 
without considération." 

Then follows in the transcript "a sténographie report of testimony 
introduced on hearing of contest of the claim filed by J. H. Baum- 
hauer in the matter of W. C. Baumhauer, bankrupt, in bankruptcy." 
"Examination of the witnesses on the objections of the trustée to claim 
of J. H. Baumhauer." Claimant ofifered his claim and then rested. 
Then follow 85 printed pages of the reported testimony, when we 
reach the opinion and decree of the référée dated, as before said, 
February 10, 1910, and filed March 29, 1910. It is in thèse words: 

"This matter cornes on to be heard on the objections filed to the claim of 
J. H. Baumhauer. 

"In this cause it is shown by the évidence that J. H. Baumhauer kept an 
account at the People's Bank in which were kept considérable sums of money ; 
that he drew on this account regularly just before the pay checks of the 
M. & O. Railroad Company were issued each month a sufBcient amount to 
cash such checks as might be issued to such employés of the railroad as 
dealt wlth him. Thèse checks running up to as high as $2,000 in some months. 

"It is further shown that bis practice in this connection was to cash 1he 
check of his customer, taking out such amount as might be due him, and 
pay the balance in cash to such customer. 

"It is also shown that various parties had seen at sundry times large sums 
of money in the possession of J. H. Baumhauer, sometlmes in his safe and 
sometimes in his cash drawer. 

"It is further shown that J. H. Baumhauer was a man of considérable 
means, and possessed of a considérable amount of ready cash at ail times. 

"J. H. Baumhauer resided and did business in Whistler, Ala., while W; 
0. Baumhauer, the bankrupt, did Imsiness In the oity of Mobile, Ala. It is 
further shown that tbey were brothers. 

"It is also shown that W. C. Baumhauer kept his bank account with the 
First National Bank of Mobile, and an examination of the original deposit 
slips offered In évidence shows that no considérable amount was deijosited 
by W. C. Baumhauer at any time during the period it is claimed that the 
money evidenced by the note was loaned by J. H. Baumhauer tb W. C. Baum- 
hauer. The claimant, J. H. Baumhauer, offered in évidence his claim and 
the original note, but did not testify as a witness himself, but examined W. 
C. Baumhauer, the bankrupt. The contestant upon the close of claimant's 
case without J. H. Baumhauer havlng been placed upon the stand offered in 
évidence certain checks which had been produced by J. H. Baumhauer in 
response to a demand of the contestant asking for his checks upon the 
People's Bank. An examination of thèse checks will show that tlie letters 
'W. C. B.' were written in the lower lef t-hand corner of the check, and in each 
instance this lettering seems to be in a différent ink from that in which the 
check was written. 

"W. C. Baumhauer testifled that the amounts loaned him by J. H. Baum- 
hauer were always in cash and never by check, and that thèse letters were 
not placed on thèse checks by him. Wlth the exception of two items, which 
the évidence shows were sent to W. O. Baumhauer for J. H. Baumhauer 
through one Bancroft amounting to $1,000 and $1,200 respectively, there is 
no, évidence of any other loahs than the testimony of W. O. Baumhauer, and 
under it ail the other sums were handed him in cash by his brother in 
Whistler. He tèstifies that, when hè wànted money, he would go out to 
see his brother, and sometimes would get the cash when he flrst went, but 
generally he would make it known to his brother what cash he wanted, and 
a day or so after that would corne again and get the money. 



BAUMHAUER V. AUSTIN 263 

"It Is further shown that tbere is no bank in Whistler. According to the 
story of W. 0. Baunihauer, thls whole sum of $15,220 was loaned hlm by 
J. H. Baumhauer from January, 1907, to April, 1908. He says that on one 
occasion he got as much as $2,500, but is unable to give any dates as to when 
he got this or any other item from bis brother, and, in fact, the only two 
Items which are deflnitely traced to him are those shown by the testlmony 
of Baneroft in January, 1907. It is iuoonceivable to me that this much 
money could hâve been turned over in casli during this period of time by 
J. H. Baumhauer to his brother wlthout more definite information being 
furnisbed as to the amounts and times. 

"Bearing in mind that W. C. Baumhauer resided in the city where the 
banking business of J. H. Baumhauer was done, and that J. H. Baumhauer 
kept a large aceount during this period of thne lu the bank, the most natural 
thing in the world would hâve been for hlm to draw a check and give it to 
his brother, who could then hâve eashed it, instead of having this brother 
come twice for the purpose of gettlng the money. once to notify hlm and the 
second time to get It In cash and return to the clty wlth it. Both thèse par- 
ties were business men, familiar wlth the practice of uslng the banks in 
their dealings, both keeping bank accounts, and, when the relatlonship be- 
tween them is consldered, it seems to me tliat the explanatlon of the methods 
in which thèse loans were made is weak and unsatlsfactory. The further 
fact that W. O. Baumhauer would call ordlnarily and notify his brother 
of what he wanted, and would then bave to come again to get the cash, in- 
dlcates that the brother did not then hâve the cash, but must hâve drawn 
it fi'om some other source In order to furnlsh it to W. C. Baumhauer. 

"Keeping the bank aceount in which he had large balances as he did, the 
most natural way would bave been to draw it from this aceount, and yet 
there is no pretense that this was done. On the contrary, under the évidence, 
it apparently was not done, and I a.m asked to find that one brother furnished 
another under thèse clrcumstances wlth this large sum of money without 
«ver resorting to bis bank aceount in order to do it. Consldering the case 
wlth which a fraud could be committed in the manner testifled to by W. G. 
Baumhauer, and which is wholly contrary to the metbod pursued by business 
men. I am forced to the conclusion that the loans were not made in thls 
manner. 

"It is a hard case to décide under elther aspect, because on the one side 
appears to be ail the natural and reasonable methods in which such matters 
would hâve been condueted, and which would bave furnished simple, definite, 
and positive évidence of the facts, while, on the other, the circumstances 
of the story would be so easy of fabrication and utterly Impossible for the 
contesting creditors to ever break down the story told. Wbile I am loath 
to find against the positive and direct testimony of W. C. Baumhuuer that 
this money was loaned, I feel constralned to do so. 

"Before the hearing of this case, the contestant served on clainiant a notice 
to produce ail claimant's checks on the People's Bank during a certain period, 
and on the hearing of this motion claimant's attorney objected to the order 
being made, and I ruled that they would not be required to produoe ail the 
checks, but only such of them as it was clairaed went to W. C. Baumhauer, 
or that the cash represented by them went to him, and, on the hearing of 
thls cause, certain checks were produced by J. H. Baumhauer in response 
to this motion. I feel that the circumstances of the production at the begin- 
ning of this hearing of the checks by J. H. Baumhauer, many of them bear- 
ing the initiais 'W. C. B.' in the lower left-hand corner, were undoubtedly in- 
tended to lead the contestant to believe that thèse checks furnished the 
money which went to W. O. Baumhauer, such checks aggregating $6,900 
bearing thèse initiais, while the checks aggregating $5,075 so produced 
hàre no such initiais upon them. 

"The fact that thèse checks were produced in response to the notice, taken 
in connection wlth the further fact that J. H. Baumhauer was not put upon 
the stand to testify to the facts, though he was présent during tli* whole 
examination, and the circumstances of the story told as to how the ioan was 
made, taken in connection with the other évidence in the case, made a case 
which in my opinion calls for corroborating testimony and explanatious of 
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thèse circunistances wliich J. H. Baumhauer ought to hâve been able to give, 
and I aflmit frankly that thèse matters influence me in the conclusion I 
reach. 

"It is therefore ordered that the claim of J. H. Baumhauer be and the 
same is hereby disallowed as to the note, but I allow the claim for tho 
amounts shown by Bancroft tohave been loaned, viz., $2,200, with Interest 
from January, 1907." 

On application of the claimant, the proceedings had were on the 
20th of March, 1910, certified to Judge Touhnin, of the District Court, 
who on June 3, 1910, entered his order affîrming the action of tiie 
référée (179 Fed. 966), accompanied by the following opinion: 

"It is the reeognized rule of the courts of bankruptcy that, on review of 
the décision of a référée based upon his conclusions on questions of fact, the 
court will not reverse his flndings, unless the same are so nuuiifestly errone- 
ous as to invoke the sensé of justice of the court — [citing and quotlng from 
authorities]. 

"The contention of the claimant is that he, having flled his claim properly 
verifled, made ont his case, and that he sbould hâve been allowed his entlre 
claim. It is true that the claimant flled a formai proof of claim against the 
bankrupt estate, and it is also true that this proof of claim is prima faeie 
évidence that the allégations made therein are correct, and this prhna fticie évi- 
dence must prevail until it shall be properly and successfully attacked^[cltiug 
and quotlng from authorities]. In the case at bar the claimant, though prés- 
ent at the hearing, did not testify, but the bankrupt did testify in behalf of 
the claimant. The référée had the opportunity to see and hear him and ob- 
serve his manner while testifying, which is an adviantage of great value in 
cases of this character. This witness' testimony is in some material respects 
vague and uncertain, if not evasive. He stated that he borrowed $15,000 froin 
the claimant at divers times and In divers amounts from January, 1907, to 
April, 1908, but that he did not remember the spécifie dates or moutljs in 
which he obtained the money, nor did lie remenitier the spécifie amount he 
got each time or at any one time, except in one instance when he borrowed 
$2,500, the date of which he did not remember. Ile testified that he was a 
merchant and kept a cash book, but did not enter the cash obtained on said 
varions loans on said book or keep any mémorandum of them ; that he made 
a note for each loan when obtained, which was taken up and destroyed when 
the note for the next succeeding loan was made, the amount of the prior 
loan or loans being included in the last note made, and that the note for 
$15.220 now claimed to be due included ail said prior loans. He also stated 
that said alleged indebtedness is not shown anywhere on his books. 

"On thèse facts and circunistances, and other facts and circunistances of 
probative force shown by the évidence and particularly pointed ont and con- 
sidered by the référée, as appears in his opinion filed in this case, his conclu- 
sion was that the claimant had not established his claim as made, and the 
same was disallowed by the référée as to the full amount claimed. 

"It is contended that the claimant's formai proof of bis claim and the 
bankrupt's positive testimony as to the particular fact that the former loaned 
to the latter the amount of money claimed being uncontradicted by any one, 
the claimant is entitled to the full amount of his claim, and that the same 
should hâve been allowed ; and it niay be said that, to justify the referee's 
finding, he must hâve disbelieved both the claimant and the bankrupt. While 
it is true that the positive testimony of an uncontradicted witness cannot 
be disregarded by the référée or the court arbitrarily or capriciously, yet 
there may be such a gross or such an inhérent improbability in the state- 
ments of the witness in référence to the fact testified to as to discrédit him, 
and to hiduce the court or référée to disregard his évidence in the absence 
of any direct conflicting testimony — [citing and quotlng from authoritiesl. 

"I cannot assume that the référée acted arbitrarily in refusing to believe 
the testimony of any witness ; and no évidence produced convinces me that 
he was wrong In his conclusions in this case. His flndings and order are 
affirmed." 
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The claimant appealed and assigned errors to the effect that the 
District Court erred in rendering the decree appealed from. 

[1] As appHcable to the opinion of the référée and of the distin- 
guished district judge, we quote the folio wing language from the opin- 
ion of Circuit Judge Lurton in Ohio Bank v. Mack, 163 Fed. 155, 89 
C. C. A. 605, 24 L. R. A. (N. S.) 184: 

"The tact that the bankrupt is closely related to a creditor Is a circuui- 
stance which justifies a more rigld scrutlny than would be the case If no such 
relation existed. Nevèrtheless the honest or dishonest character of a debt 
Is not to be determined by any mère question of relationship — [citing cases]. 
• * * No arbitrary nile can be laid down for determinlng the weight 
which should be attached to a flnding of fact by a bankrupt référée. His 
position and dutles are analogous, however, to those of a spécial master 
directed to take évidence and report his conclusions, and the rule applicable 
to a review of a referee's flnding of fact must be substantially that applicable 
to a master's report — [citing cases]. * * * Much in both cases must dé- 
pend upon the character of the flnding. If it be a déduction from establlshed 
fact, the flnding would not carry any great weight, for the judge, having the 
same facts, may as well draw Inferences or deduce a conclusion as the 
référée. But. if the flnding is based upon conflieting évidence involving ques- 
tions of credibility and the référée has heard the witnesses much greater 
weight naturally attaches to his conclusion, and the weight of authority is 
that the district .iudge, whlle scrutinizing with care his conclusion upon a 
review. should not disturb his flnding unless there is most cogent évidence 
of a mistake and miscarriage of justice — [citing cases]." 

[2] On the same subject we quote the language of Judge Lowell 
in Re Swift (D. C.) 118 Fed. 349: 

"No précise quantitative weight is in this district assigned to the flndlngs 
of fact made by a référée. If those flndlngs are based largely upon the good 
or bad faith of witnesses seen and heard by the référée, this court will 
always bear in mind that the referee's means of judgment are in an im- 
portant respect better than Its own. If, on the other hand, the flndlngs 
dépend upon inferences to be drawn from admitted facts, this court's means 
of judgment are nearly as good as the referee's. The weight to be assigned to 
the referee's flndlngs in the two cases supposed is by no mean.s the same. 
No labor-saving formula will détermine the weight of the flnding, or show 
just how strongly the court must incline against it in order to reverse it. 
To say that the flnding should not be set aslde unless it is 'clearly erroneous,' 
'manlfestly erroneous,' 'so manifestly erroneous as to invoke the sensé of 
justice of the court,' or 'unless it discloses prejudlclal errors by the référée, 
some of which may, without exaggeration, be denominated gross' is to darken 
counsel, if more is meant than that the court will not set aslde the flnding 
tinless it is deemed erroneous after due allowance for the circumstances uu- 
der which It was made. Artiflcial and quantitative presumptions of fact are 
foreign to the spirit of the common law, and the introduction of thèse pre- 
sumptions has been rare and unfortunate." 

On the same subject, in Re People's Department Store Company 
(D. C.) 159 Fed. 287, Judge Hazel said: 

"Nor is the court bound by the conclusions of the référée because the wit- 
nesses appeared before him and gave testimony. The évidence Is not in 
serious conflict, and the conclusions are principally based upon inferences 
to be drawn from a peculiar state of facts. The inferences drawn by the 
référée are not thought to be sufflciently supported by the évidence, and there- 
fore there can be no valld objection to a décision based upon the facts and 
circumstances according to the judgment of this court — [citing In re Swift]." 

In the printed brief which the counsel for the appellee submitted 
to us it js stated that the appellee's contention is that the bankrupt 
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did not borrow the $15,220 from his brother, the appellant, but that 
the bankrupt and appellant entered into a scheme to defraud the cred- 
itors of the bankrupt estate by having a large daim allowed to the 
appellant, and that in furtherance of this scheme the bankrupt signed 
the note and antedated it, and that the appellant then filed with the 
référée a claim duly sworn to and based upon this note. 

It appears from the proof that the claimant and the bankrupt are 
brothers ; that their parents resided at Whistler when claimant vvas 
born; that he has resided there ail his life. The witness W. H. 
Smith has resided there even since 1870, and worked there for the 
father of thèse brothers bef ore the appellant was born. Whistler is 
a s.ubui-b of Mobile. The shops of the Mobile & Ohio Railroad are 
located there. It is a considérable village. The mother of thèse broth- 
ers is still living in Whistler, and is a woman of comparative wealth. 
The appellant is its leading merchant doing a gênerai merchandise 
business. The witness Bancroft testified that whatever any one there 
wants he can get at appellant's store, and whatever any one has to sell 
for cash he can sell to appellant. He keeps an active bank account 
with the People's Bank in Mobile. During the last six months of 
1906 his monthly balarices in that bank averaged near $6,000 each 
month. Before the Ist of January, 1907, the bankrupt was established 
in the city of Mobile as a merchant and manufacturer of candy. He 
was doing and had been doing a large business. He kept an active 
bank account with the Kirst National Bank of Mobile, and was able 
on the Ist of January, 1907, to owe that bank between $12,000 and 
$14,000. About this time, he began to get assistance from his brother, 
the appellant. The bankrupt continued his business and continued 
keeping his bank account with the First National Bank until the close 
of the year 1908, when his stock of merchandise and his candy manu- 
facturing plant were totally destroyed by tire. He had insurance on 
his property, but the companies made some trouble about the condi- 
tion in which his books were found. He employed the appellee, W. 
G. Austin, who appears to be an expert accountant, to go through 
and arrange his books to see if the difficulty of the companies could 
not be met. The resuit was that on the advice of this expert account- 
ant and of the bankrupt's counsel he made a composition with the 
insurance companies receiving 60 per cent, of the amount they had 
written. Thereupon, under date of the 27th of February, 1909, he 
notified his creditors in writing that, in view of the fact that he had 
suffered a great loss very recently by fire, he was unàble to pay his 
creditors in full and ofïering to pay 40 per cent, on the amount which 
he owed, for which he would want a receipt in full. His proposition 
was. not accepted, and on March 9, 1909, certain creditors. filed their 
application in the District Court of the Southern District of Alabama 
to hâve him declared a bankrupt. On this application the adjudica- 
tion was made. On April 6, 1909, the appellant made his proof of 
claim and the next day he filed the same with the référée. There- 
after (date not given) the appellee presented to the référée in writing 
his objections to the allowe^nce of the claim. The issue came to hear- 
ing before the référée (date iiot shown) and claimant offerèd his claim 
and rested. The appellee proceeded to ofifer proof. He first offered 
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the bookkeeper of the Kirst National Bank (in which the bankrupt 
kept his account), who stated he had access to the books of the bank, 
had been through the deposit slips from January 7, 1907, to April 
30, 1908, and that the deposit slips offered him for identification were 
ail the deposit slips of the bankrupt for that period. Appellee then 
called the local manager for R. G. Dun & Co., who stated that on the 
Ist of March, 1908, he called on Mr. Baumhauer, the bankrupt, for a 
statertient of his aflfairs, and he (Mr. B.) was on his books at the time, 
and he called off a copy of what he claimed was an inventory just 
completed, and, as he called off, the witness put down the figures, and 
subtracted the liabilities from the total assets, and went back to his 
office and dictated the figures to the typewriter from this mémoran- 
dum book, and, eliminating totals, thèse are the figures : 

States City accounts receivaWe. $ 5,698 20 

States county accounts receivable 12,649 55 

Bills receivable 675 00 

Horse and wajron 1,000 00 

Stocli and merchandise 22,000 00 

Flxtiu-es 1.000 00 

F'ixtures in retail store 1,000 00 

Stock in retail store 1,000 00 

Machlnery, etc 750 00 

Liabilities. 

Accounts $10,849 00 

Owe bank 8,000 00 

Note 2,873 00 

Appellee showed by very numerous witnesses (12 or more) the man- 
ner of dealing with the employés of the, railroad shops in Whistler, 
the resuit of which was to show that the railroad employés in Whistler 
were paid by checks, and that the appellant kept always on hand at 
the time thèse checks were being handled funds ample to cash such 
as were presented to him for discount, and did cash the same without 
charging any premium thereon, but deducting therefrom any store ac- 
count which the payée of the checks owed him.: 

Appellee then brought six witnesses to attack the character of the 
appellant for truth and veracity. The resuit of their examination, 
coupled with that of the rebutting witnesses called by the appellant, 
did not furnish ground, in the opinion of the référée, to support his 
findings on the claim, as he makes no référence to this f eature of the 
case in his opinion which we hâve copied above. 

After the appellee was through oiïering testimony in chief the ap- 
pellant called Prof. Bancroft, and omitting immaterial questions, the 
professer testified as f ollows : 

"Q. Were you at any time in the year 1907 the bearer of any sum of money 
in actual cash from J. H. Baumhauer to his brother W. C. Baumhauer? A. 
On two occasions when Mr. Baumhauer was sick with rheumatism. It was 
just before he left for Hot Springs, Ark. I believe that was in the early 
part of 1907, but It was between the Ist of January and the latter part of 
March. I brought two sums of money to Mobile from J. H. Baumhauer to 
his brother and delivered it to W. C. Baumhauer, and took his receipt for it. 
Q. What was the tirst sum of money? A. One thousand dollars in green- 
imeks. It had a rubber band around it. Q. ïou brought it from one to 
the other. Was anything sald about tearing up an old note, and making a 
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new note? A. Now the message was: 'This is tlie money I promlsed to get 
to yoTi to-day.' Told me to explaln to his brother that be could not eome. 
Q. You just slinply sald: 'Tliis is the money I promlsed to you to-day' 7 
A. Yes, sir. Q. How many weeks after that was it that you became the 
bearer of the second amoiinf.' A. I don't remeniber. Q. About how many? 
A. About two or three weeks. The flrst time was on a Sunday, the second 
tlrne it was on a week day, because Mr. Baumhauer sent the order boy at 
the school for me to come around to his store, and he asked me if I was 
gotng to town that day, and sald he wanted me to do the same thlng for him 
I dld a short while back, and this tlme I took down $1,200. Q. Was that in 
bllls? A. Yes, sir. Q. And you delivered It to W. C. Baumhauer? A. Yes, 
sir. Q. Did you deliver it to his store? A. Yes, sir; the place on Dauphin 
Street next to Damrlch's." 

Appellant aiso called the bankrupt, who testified, tpuching the note 
in question, that he signed that note in Mobile on the 16th day of 
April, 1908; that at the date of the exécution of that note he owed 
J. H. Baumhauer the amount of money evidenced by the note; that 
he owed him for money borrowêd at différent times; that he made 
the first borrow in the early part of January, 1907, and continued bor- 
rowing from then on, and that each time when he made a borrow he 
gave his brother a new note; that his brother would bring the old 
note down, and the wittiess would just add the amount of the old note 
and accrued interest to the amount of the new loan and put this sum 
in the new note; that, when he made a new note including the old 
one and the new loan, he destrôyed the old note; that he borrowêd 
from $500 up to $1,000 and $1,500 and $2,500; that sometimes he 
went out to Whistler to get the money, and sometimes his brother 
came to Mobile and brought it, and on two occasions Mr. Bancroft 
brought it ; that it was never given in a check, but always in money ; 
that he spoke to his brother about it two or three days before each 
borrowing; that he used the money in his business, kept some of it 
at home, and some of it in the bank; that he used part of it in mak- 
ing payments on a note he owed the First National Bank; that in 
1907 he owed that bank between $12,000 and $14,000, and wanted to 
reduce that indebtedness ; that when he got the money from his broth- 
er, Jake, he just used it as he needed it to pay on his city bills and 
the like ; that he kept a checking account in his bank ; that f requently 
drafts came in on him, and he cashed them out of the money that 
he had got from J. H. Baumhauer; that he kept a cash book, but 
did not keep a correct book ; that he did not put any of the money he 
got from his brother in that cash book, but put it in his saf e and used 
it as he wanted to ; that he did not keep any account with his brother 
about thèse transactions, but just let the note keep the account; that 
he did not include the note held by his brother in the statement made 
to Dun's agency because he did not think it was necessary, he knew 
his brother was not going to press him; that, when Prof. Bancroft 
brought his money from his brother, he gave the professor a receipt 
for it, and, that when the next note was made, the amount received 
from Prof. Bancroft was carried into the new note ; that his brother 
brought the old note and the receipt the witness had given to Bancroft 
when the next loan was made; that the note given in April, 1908, 
included air the money loaned by his brother to him during this period 
of borrowing; that in April, 1908, witness was told by appellant that 
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he had let witness hâve ail that he could let him hâve; that, while 
the witness was getting this money from the appellant, "I would notify 
him I would like to hâve some money, and in a day or two I would 
tell him how much, and he usually brought it in to me — that is, if 
I didn't go out there" — that there is nothing in this note except bor- 
rowed money and accrued interest at the légal rate of 8 per cent. 

"By Mr. Ervin (tbe référée): Q. What did you do with your previous notes? 
A. I would tear them up. Q. When did you begin borrowing money from 
your brother? A. In January, 1907. I had borrowed some before. Q. But 
you didn't owe bim anything before January, 1907? A. No, sir. Q. Hâve 
you any recollection of tbe amounts and tbe dates? A. I got from $500 up 
to $2,500. Q. Do you remember what you got in .Tanuary? A. No, sir. Q. 
Do you remember any particular amount and the month? A. No, sir. Q. 
Whose handwriting is the 'W. O. B.' on thèse checks? A. That Is not mine 
I know. 

"By Mr. Smith : I offer ail checks in évidence. 

"(Objection by Mr. Fitts on the ground the same is Irrelevant and imma- 
terial, and there is no contention that they were given to Mr. W. C. Baum- 
hauer ; that they represent the amounts of money whlch were loaned by J. H. 
Baumhauer to W. C. Baumhauer, and are sim'ply isolated checks out of the 
gênerai transactions of Mr. J. H. Baumhauer.) 

"By Mr. Smith : In reply we will state that the order of the court re- 
quired Mr. Baumhauer to produce the checks and in response to that demand 
of the court thèse checks were produeed. 

"By Mr. Ervin (the référée) : My recollection of that matter was this : 
There was a request for the production of checks when that matter was 
heard, and I stated I would not require ail of the checks durlng this perlod 
to be produeed, but I thought the objecting creditors would bave a right to 
hâve the checks whlch were thought to hâve been used for the benefit of W. 
C. Baumhauer to be produeed, and Mr. Leigh (counsel for the appellant) said 
that he expected to produce and use certain checks on the hearing and 
would produce those checks. 

"The checks now ofCered signed by J. H. Baumhauer dated March 30, 1907, 
June 15, 1907, July 15, 1907, August 15, 1907, August 16, 1907. August 17, 
1907, September 13, 1907, November 14, 1907, December 18, 1907. February 
14, 1908. (Objection by Mr. Fltts because it is Irrelevant and immaterlal and 
shows no llght on this question. Objection overruled.)" 

In his opinion the référée says : 

"Before the hearing of this case the contestant served on elaimant a notice 
to produce ail clalmant's checks on the People's Bank durlng a certain perlod. 
and on the hearing of this motion clalmant's attorney objected to the order 
being made, and I ruled that they would not be requlred to produce ail the 
checks, but only such of them as it was claimed went to W. C. Baumhauer, 
or that the cash represented by them went to him, and on the hearing of this 
cause certain checks were produeed by J. H. Baumhauer in response to this 
motion. I feel that the eircumstanees of the production at the beginning of 
this hearing of the checks by J. H. Baumhauer, many of them bearing the 
initiais 'W. C. B.' in the lower left-hand corner, was undoubtedly Intended 
to lead the contestant to believe thut thèse checks furnlshed the money 
whlch went to W. C. Baumhauer, such checks aggregating $6,900 bearing thèse 
initiais, while the checks aggregating $5,075 so produeed bave no such Initiais 
upon them." 

If the notice served on the elaimant was in writing, no copy of it 
appears in the transcript. It seems évident that no minute of the ex- 
act terms of the referee's order to produce checks was made at the 
time the order was rnade, and the record we hâve of this matter "is 
in some material respects vague and uncertain, if not evasive." 
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[3] Such proceedings in bankruptcy are summary, and ît behooves 
parties to be wary in complying with such orders lest they meet a rule 
for contempt. The 10 drafts in question were written in 1907. (The 
originals are before us.) The order to produce them could not hâve 
been made before March 16, 1909, and probably was made just be- 
fore entering on the hearing of this case in which they were offered. 
If the letters "W. C. B." were put upon thèse checks for the purpose 
that the référée imputes to the act of producing them, the writing of 
thèse letters would necessarily be f resh and bear other f eatures of 
fabrication besides seeming to be in différent ink froni that in which 
the check was written. No expert in hand writing was called to testi- 
fy as' to the différence in the color of the ink or the âge of the writ- 
ing o'r àny 'other f eatures of thèse papers that he could translate into 
évidence that might be used against the claimant. Our skill is not 
equal tp,the task of settling the exact terms of the referee's order on 
the claimant to produce checks. Our eyes, which are somewhat aged, 
see through glasses darkly, and are untrained to détective work on 
chirogrâphy, do not discover on the lower left-hand corner or any- 
where on thèse drafts any évidence of their manufacture which cou- 
pled with their production under the circumstances in which they were 
produced is injurious to the claimant or excites in us any suspicion 
agairist hiin. . 

An overwhelming array of figures and deposit slips taken from the 
respective banks in which the brothers did business is presented and 
is préssed on our attention, and doubtless was on that of the référée, 
to show how êasy and natural it was for the claimant to hâve gotten 
the money which he let his brother bave f rom his bank in Mbbile, and 
counsel :insist they show conclusively that the money he did get on 
thèse 10 checks from his bank in Mobile he did not: use in whole or 
in part in furnishing money to his brother during the 16 months tha^t 
his help to his brother was being extended. Our knowledge of the 
hidden mysteries of scientific commercial bookkeeping is not large, 
but it is sufficient to satisfy us from an examination of this flood of 
figures that; they do not show that no part of the money which the 
claimant got from his bank was used to aid his brother; nor do they 
tend to show, as we read them, that the testimony of the bankrupt as 
to the manner atid the extent in and to which the claimant gave the 
bankrupt aid from the Ist of January, 1907, to the 16th of April, 1908, 
and in considération of which the note attached to the proof of claim 
was executed and delivered in Mobile on the 16th of April, 1908, is 
not true, much less that it is unthinkable that such transactions could 
occur between such parties. 

[4] We cannot concur in the inferences which the able référée drew 
from the established facts in this case. In our opinion the proof is 
ample that the claimant had abundant means in ready money to let 
his brother bave approximately $1,000 a month for 15 months without 
drawing 'on his bank at ail if he so chose not to draw. It is clear to 
us that the référée and the learned judge failed to allow adéquate 
probative force to the claimant's proof of claim. Whitney v. Dresser, 
200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584. It is also clear that 
the référée and the judge did not give sufficient corroborative weight 
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to the testimony of Prof. Bancroft. 3 Wigmore on Evidence, § 2042, 
p. 2723 et seq. 

[5] The claimant's case did net lack his testimony in his own be- 
half. At every stage of the trial it had that testimony to the full ex- 
tent and in the exact form prescribed by the statute. Act Julv 1, 1898, 
c. 541, § 57, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). The véri- 
fication of the proof of debt is in no true sensé an ex parte affidavit. 
In case of contest, as hère, the claimant is subject to call by the 
court or the contestant for explanations in the nature of a cross-ex- 
amination, and would not be permitted to decHne to answer any proper 
question propounded by the court or référée or by the contestant. The 
claimant wns présent to answer such a call. He was not called. And 
this failure to call him more than answers the inference sought to be 
drawn from the claimant's so-called, but miscalled, silence. 

We conclude that the District Court erred in rejecting any part of 
the appellant's claim, for which error the decree of that court must 
be reversed and this case remanded to the court below, with instruc- 
tions to allow the full claim, and award the costs in that court and 
in this court in favor of the claimant and against the contestants. 

And it is so ordered and decreed. 
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(Circuit Court of Appeals, Sixtli Circuit. April 4, 1911.) 

No. 2,07T. 

1. Insueance (§ 789*) — Death Benefits— Notice— Constitution and By- 
Laws — Insteuctions. 

Tlie constitution of défendant mutual benefit society provided that 
within 90 days from the receipt of satisfactory proof of the death of a 
meniber in good standing the society would pay to the person eutitled 
thereto a sum not exceeding $.5,000, and would also pay to the person 
entitled thereto the sum of $1,,300 in weekly Installments of $20 each ; 
the first to be paid within 90 days from the receipt of proof of death. 
The by-laws declared that in case of an accidentai injury notice must 
be given within 10 days tiereafter, containing speclfled information, and 
a notice of like character given In llke manner and timc in case of 
death or losg resulting from accidentai injury, and a failure to give any 
notice required, or to furnish, within 30 days after the period of immé- 
diate, total, continuons disability resulting from accidentai injury, or 
from the date of death or loss resulting therefrom, direct and affirmative 
proof of such accident and of such disability, death, or loss, shall be 
deemed a walver of ail claims against the order. Held, that such pro- 
visions with référence to notice eontemplate a distinction between in- 
juries to the member from disability or loss of life or other hodily In- 
jury and claims made by the beneficiary in case of the death of the mem- 
ber, and that such beneficiary was therefore not required to give notice 
of her claim for death or loss until 30 days after the insured's death. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1963-1965 ; 
Dec. Dig. § 789.*] 

-*For other cases see same toplc & § hitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inaezex 
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2, lîisûEANCE (§ 789*)— Mutual Bei^efit Societies — Notice or DEATff~ 

Waiver. 

By-laws of a mutual benefit society, providing for notice of a death 
claim witliln a specifled time after the member's deatb, are for the 
benefit of the society and may be waived. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1965 ; Dec. 
I>lg. § 789.*] 

3. iKâtTRANCB (§ 819*) — Mutual Benefit Society — Death of Membek— No- 

tice— Waivee. 

In an action on a mutual benefit eertificate, évidence held to justlfy 
a verdict findlng that défendant compauy had waived a provision of 
its by-laws, requlriug notice of death wlthin a specifled time. 

[Ed. Note.^ — For other cases, see Insurance, Dec. Dig. § 819.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Action by Mary Lou Sain against the United Commercial Travelers 
of America. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Côoke & Swaney and Vorys, Sater, Seymour & Pease, for plain- 
tif? in error. 

Spears & Lynch and Williams & Smith, for défendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges. 

SEVERENS, Circuit Judge. This was an action brought by the de- 
fendant in error, Mary Lou Sain, to recover an amount which she 
clairhed to be due her from the plaintiff in error, on account of the 
death of her husband, who was a member of the order, and who had 
made her his beneficiary in case of his death by the terms of his 
subscription when he became a member. The plaintiff in error is 
a fraternal beneficiary association incorporated under the laws of 
Ohio and has its principal office and place of business in the city of 
Columbus in that state. Under its constitution the suprême author- 
ity of the order is vested in a suprême council, subordinate to which 
are the grand and subordinate councils whose authority is limited 
to the districts in which they are organized. One of thèse subordi- 
nates, known as "Lookout Council No. 162," is maintained at Chat- 
tanooga, Tenn. One of the objects for which the order was organized 
and of its constitution was the provision and establishment of an in- 
demnity fund which is maintained by assessments upon its members. 
From this fund its members are indemnified against bodily injuries ta 
the member resulting in disability or loss of limbs or death. 

In August> 1903, Charles G. Sain was admitted to membership in 
the order at Chattanooga, and remained in good standing until his 
death. He iriet with an accident at that place on the 3d day of De- 
cember, 1906, whereby he was thrown with violence upon a roadway 
from the buggy in which he was riding, by collision with a,dray 
which was passing on the street. He suffered some contusions upon 
the back of his head and body, but which seemed at the time not to 
be severe. He continued to work in his customary vocation for near- 
ly 10 days, complaining somewhat of pains in his head and back, and 

•For .othsr -cases see same topic & § ndmsbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indejtfl» 
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then became suddenly worse, and soon thereafter he became uncon- 
scious, and he died on the 20th day of the same month, in consé- 
quence, as is claimed, of the injuries so received. Some of the doc- 
tors testified that the immédiate cause of his death was cerebro-spinal 
meningitis. 

[1] The provision of the constitution of the order upon which 
the plaintiff founded her right to recover reads as follows: 

"If any member of the order (other than a social member) who bas pald, 
when due, ail fées, fines, costs, dues and assessments charged or levied agalnst 
him shall sustain, during the continuaiice of hls membershlp, and while in 
good standing, bodily injury effected through external, violent and accidentai 
means, which alone shall occasion death immediately, or within six months 
from the happening thereof, the Order of United Commercial Travelers of 
America, within ninety days from the receipt of satlsfactory proof of his 
death, shall pay to the person or persons entitled thereto, a sum not exeeeding 
five thousand ($5,000) dollars, and shall also pay to the person or persons en- 
titled thereto,^ as àforesaid, the sum of thirteen hundred ($1,300) dollars, in 
weekly installments of twenty-five ($25) dollars each, the flrst of such weekly 
installments to be paid within ninety days from the receipt of such proof of 
death." 

The main controversy in the case is found in the following provi- 
sions of the constitution of the order concerning the giving notice to 
its secretary of the injury or death. This provision is found in sec- 
tion 7 of the constitution and reads as follows : 

"In event Of any accidentai injury on account of which a liability may arise' 
against the order, notice in writing must be sent to the Suprême Secretary 
within ten days thereafter, stating the full name and address of the injured 
member, the nature, date, extéht and full particulars of his accident, and in- 
jury, and the name and address of his médical attendant," and notice of like 
character shall also be given in like manner and time in case of death or 
loss resulting from accidentai injury. 

"Failure to give any notice hereinbefore required, or to furnish, within 
thirty days from the termlnation of the perlod of immédiate, total, continuons 
disability resulting from such accidentai injury, or from the date of death or 
loss resulting therefrom, direct and affirmative proof of such accident and of 
such disability, death or loss, shall be deemed a waiver of ail claims against 
the order and shall invalidate the same." 

The plaintiff in error alleged by plea that the notices required by 
this provision had not been given, and that in conséquence the right 
of recovery by the défendant in error had been forfeited. Other dé- 
fenses were made by plea ; but, in so far as they concern issues of 
fact, they are concluded by the verdict of the jury, unless the plea 
that there was no évidence at ail upon the essential grounds of the 
recovery or some of them can be sustained. 

The vital questions in the case therefore arise upon the considéra- 
tion of the requirements of the constitution in regard to the notices 
required to be given. It is contended that in a case such as this thèse 
several notices must hâve been given, that is to say, notice in writing 
to be sent within 10 days after the accident, and then, in case of death, 
if claim is made on that account, notice of the death and the circum- 
stances mugt be given within 10 days after the death, and that direct 
and affirmative proof s of the accident and of the death must also be 
given within 30 days after the death ; and it is insisted that, if any of 
thèse notices are omitted, there is a waiver of ail claims against the 
186 F.— 18 
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order. On the other hand, it is contended by counsel for défendant 
in error, and as we think correctly, that the notices required hâve réf- 
érence to the injury complained of and contemplate a distinction be- 
tween injuries to the member from disability or loss of life or other 
bodily injury and claims made by the beneficiary in case of death of 
the member. This distinction is indicated by tlie peculiarities of the 
subject-matter to which the language is to be appHed. It is a case 
for the application of the maxim, "Reddendo singula singulis." Black 
on Interprétation of Làws, § 66. The first notice was one which was 
intended to be required in case the insured himself was claiming in- 
demnity for his loss of time by reason of disability and probably also 
in case of loss of a member of the body, legs, arms or eyes. The other 
was intended to apply to the case of beneficiaries made such either 
by express stipulation or from being the représentatives of the de- 
ceased. In this instance no claim was made for disability on account 
of the accident or any loss which the deceased might hâve sufïered 
from the loss of the members of his body; therefore no notice adapted 
to such a case was necessary. 

[3] The question remains whether the beneficiary, the plaintifif in 
this action, gave the notices required in the case of a claim for death, 
or, if she did not, whether it was waived by the association. The 
death occurred, as above stated, on the 20th day of December. On 
the day of the death or the day after, pursuant to an agreement made 
betweeri the father of the beneficiary and a Mr. Henry, who was an 
officer of the local organization and a member of its executive com- 
mittee, an autopsy was held on the body of the deceased, and Mr. 
Henry hired Dr. Wise, the local surgeon of the order, to assist in 
the autopsy. While this was being held, Dr. Wise requested that the 
body bé held until Dr. Taylor, the chief surgeon of the order, could 
be summonèd and arrive to exaniine the body. This delay was as- 
sented to, and Dr. Taylor was notified and came from Columbus to 
Chattanooga. Dr. Taylor was not only the chief surgeon of the or- 
der, but he had charge of the claim department, and it wâs his duty 
to receive ail notices and to file ail claims until they were disposed 
of. He arrived on Saturday, the 24th day of December. He made 
a full investigation of the case, was informed by persons who had 
knowledge of the circumstances, including the médical attendant of 
the deceased, of ail the facts of its history from the time of the oc- 
currence of the accident down to the death and the then conditions. 
The autopsy was continued in his, prese,nce and under his direction. 
He also employed in behàlf of the company several other surgeons 
to assist at the autopsy. The minutes of the investigation were tak- 
en down by a stenographer employed by Dr. Taylor. Thèse minutes 
were transcribed by the stenographer and were taken by Dr. Taylor to 
Columbus on his return. , AU this had been done before the expiration 
of 10 days after the death. No request was made for any formai no- 
tices of the death and its causes, nor. were any final proofs requested. 
It is true that the father of the beneficiary, who was an old and appar- 
ently not a very well-informed person, sent a request to the company 
for a blank form for a report and final proof, and that such blanks were 
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sent by the association, but in conséquence of the absence of the minis- 
ter who conducted the funeral service, who was supposed to be an im- 
portant witness, thèse forms were not filled out and sent within 30 days 
f rom the time of the death of the deceased. We think, however, that it 
is not important to consider this request for blanks or what was donc 
in pursuance of it, if the notice and proofs had been already waived. 
We think the évidence was sufficient to justify, if indeed it did not 
require, the jury to iind that there had been a waiver of the notice 
of the death and the iînal proofs. Upon this subject the court in- 
structed the jury that the giving of the notice and the furnishing of 
the proof was a requirement that the association might waive, and 
that if the jury found from the évidence, and particularly the sending 
of the général surgeon and superintendent of claims to make Person- 
al investigation, that the company had intended to waive notice of 
the death and the furnishing of proofs of the circUmstances, they 
might find that a waiver had been made out. Thus the court did not 
détermine as matter of law that what the company had donc amount- 
ed to a waiver, but left it for the jury to say whether, from ail the 
facts proven, they believed that the company did not intend to in- 
sist upon the formai notice^ which would be required by the consti- 
tution of the order, and the final proofs; that is, whether it had not 
taken upon itself the ascertainment of the facts which the notice and 
formai proofs would disclose. The verdict of the jury was for the 
plaintifï, and it is necessary to présume that the jury found that the 
défendant order did not intend to require the information which a 
formai notice and proof of facts would give, and it seems to us that 
the verdict of the jury Was quite permissible in the circumstances. 

Nothing likely or possible, ,50 far as we can see, would probably be 
disclosed by the notice and formai proof which defendant's counsel 
insist should bave been given, was left to be supplied after the chief 
surgeon and manager of the claim department had ascertained by his 
own examination and of which he had a fuU and ample account made 
by the stenographer employed by him and put on file in his own of- 
fice. After ail that, the insistence upon thèse formalities seems alto- 
gether devoid of merit. 

[2] A number of cases involving this subject bave been cited by 
counsel. We think it is well settled, and that the court was quite 
right in saying to the jury, that notices such as thèse may be waived 
by the insurer, and that évidence of such waiver may be found in the 
conduct of the association as in the case before us. And it bas been 
held that where the association or company insuring has, upon in- 
formation of the death, or other ground for a claim of indemnity, 
within the time allowed for giving notice, sent its own expert of- 
ficiai for the very purpose of investigating and ascertaining the facts 
which might be material to its own exonération, the insistence upon no- 
tice and proofs rests upon a barren technicality. See, for examples, 
the cases of American Accident Ins. Ass'n v. Norment, 91 Tenn. 1, 
18 S. W. 395 ; Martin v. Equitable Accident Ass'n, 61 Hun, 467, 16 N. 
Y. Supp. 279; Sheanon v. Pac. Mutual Life Ins. Co., 83 Wis. 507, 53 
N. W.878. 
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Much reliance is placed by counsel for the plaintiff in error upon. 
the case of Travelers' Ins. Co. v. Nax, 142 Fed. 653, 73 C. G. A. 649, 
in which Judge Gray delivered the opinion, wherein the siibject was 
carefully discussed and thé varying conditions in previous cases point- 
ed ont and the rules of law goveming such conditions explained and 
affirmed. We find nothing in that case to criticise ; on the contrary, we 
think that the conclusion of the court in that case was no doubt cor- 
rect. But it furnishes no support to the défense made in the présent 
instance. The contract for indemnity in that case required immédiate 
notice to be served of any accident or injury. The deceased lived 
72 days after the accident, and no notice was served for 67 days aft- 
er his death, and there was no évidence of any waiver by the in- 
■sured. We do not perceive how any other resuit could hâve been 
reached, and that, the contract having been disregarded by the f all- 
ure to give notice, the plaintiff forfeited ail right to recovery. The dé- 
cisive fact or facts of the présent case did not arise and were not 
considered. 

We think it is not necessary to refer to other cases which relate 
to the considération of the language of such contracts other than a 
few which seem most nearly relevant because of the similarity of 
the contract for indemnity to that in the présent case. Thèse are 
the cases of Odd Fellows Fraternal Accident Ass'n v. Earl, 70 Fed. 16, 
16 C. G. A. 596, decided by the Gourt of Appeals for the Second Cir- 
cuit; Rorick v. Railway Officiais' & Employés' Accident Ass'n, 119 
Fed. 63, 55 C. C. A. 369, decided by the Circuit Court of Appeals for 
the Ninth Circuit ; Western Commercial Travelers' Ass'n v. Smith, 85 
Fed. 401, 29 G. G. A. 223, 40 L. R. A. 653 ; and Cooper v. United 
States Mutual Accident Association, 132 N. Y. 334, 30 N. E. 833, 16 
L. R. A. 138, 28 Am. St. Rep. 581. 

Perceiving no error in the rulings of the Circuit Court, we must 
affirm the }udgment. 



In re DORR. 

ALLEN V. FORBIS. 

(Circuit Court of Appeals, Ninth Circuit April 3, 1911.) 

No. 1,873. 

1. Gaming (§ 11*)— Futures— Valid Transactions. 

Rev. Codes Mont. § 8416, prohibiting places where stocks, etc., are sold 
on marglns, relates only to such transactions on margins as are recog- 
nlzed as gambling transactions, and does not invalldate an agreemeût for 
a purchase from a member of a stock exehange of particular stock, one- 
fourth of the priée being paid, and the stock being held as security for 
the balance where actual dellvery is expressly contemplated. 

[Ed. Note. — For other cases, see Gamlng, Cent. Dig. § 23 ; Dec. Dlg. Sj 
11.*] 

2. Gaming (§ 3*) — Pénal Statutes— Construction. 

Rev. Codes Mont. § 8416, prohibitlng places -vyhere stocks, etc., are sold 
on margins, being pénal, must be strictly construed. 

[Ed. iNote. — For other cases, see Gaming, Cent. Dig. § 3 ; Dec. Dig. § 3.*] 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes) 
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3. Bankeuptct (l 314*) — Olaims — Illégal Transactions — Futukes— Ekb- 

CUTED CONTKACTS. 

Even If a contract to purchase st»ck was orlglnally invalld as a gam- 
bling transaction on margins in violation of Rev. Codes Mont. § 8416, the 
lllegality cannot be asserted by the broker's trustée in bankruptcy against 
a claim by the purchaser where the contract was executed by the broker 
purehaslng the stock, and where he disposed of it without the clalmant's 
knowledge and consent, and misappropriated the proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 314.*] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern District of California. 

In the matter of Fred Dorr, bankrupt. On pétition by Carroll Allen, 
trustée, to review an order of the référée denying the trustee's péti- 
tion to reconsider a claim of John J. Forbis. Pétition denied. 

A pétition is presented for the revision of an order of the District Court 
afflrmlug the order of the référée in ' bankruptcy denying the pétition of the 
trustée to reconsider the daim of the respondent whleh had theretofore been 
allowed. The respondent had flled hls daim for $7,312.89 against the ba-nk- 
rupt's estate, and the claim had been allowed. The trustée flled a pétition 
for the reconsideratlon and rejection thereofion the ground, and the sole 
ground, that the claim was based on a gambllng transaction in stock pro- 
hlblted by the law of Montana. The facts as stipulated are as follows : The 
respondent was a résident of Butte, Mont., In June and July, 1908, and at 
the same tlme the bankrupt was a stoekbroker at the same place conducting 
a brokerage business where grain stocks and other securitles were sold on 
margin and otherwise. On June 30th the respondent purchased from the 
bankrupt certain shares of stock of the United Steel Corporation, the total 
purchase priée of which, with the commission, was $15,162.50. The re- 
spondent paid on account thereof $3,864.35, leavlng a balance due the bank- 
rupt of $11,258.15, for which the latter held the stock as seeurlty. The 
bankrupt was a member of the New York Stock Exchange, where the orders 
of the respondent were executed. On August 12, 1908, the value of the> 
stock so purchased was $18,750, and before sald date the bankrupt had witlvv 
ont the knowledge or consent of the respondent disposed of the stock, and 
at the tlme when the pétition for bankruptcy was flled he had in his posses- 
sion none of the stock, nor any stock of the same kind, nor any money with 
which to purchase such stock. Sald purchase and sale was made subjeet 
to the followlng agreement: "Ail orders for the purchase and sale of any 
article received and executed with the distinct understandlng that actual 
delivery is contemplated, and the party givlng the orders so understands 
and agrées. It Is further understood that, on ail crédit business, the right 
Is reserved to close transactions when crédits are runnlng out — or so nearly 
In our judgment, as to endanger the account — ^wlthout further notice, and 
settle contracts in accordance with rules and eustoms of Exchange when 
order is executed." For violation of the rules the bankrupt was suspended 
from membership in the New York Stock Exchange on July 29, 1908. The 
pétition in bankruptcy against the bankrupt was flled on August 12, 1908, 
and at that tlme the value of the said stock was $18,750. 

Section 8416 of the Revised Codes of Montana provides: "Gambllng 
Games Prohibited. — Any person who carries on, opens up or causes to be 
opened, or who conducts or causes to he conducted, or opérâtes, or runs, as 
principal, agent or employé, any game of monte, dondo, fan-tan, tan, stud- 
horse poker, craps, seven and a half, twenty-one, faro, roulette, draw-poker, 
or the game commonly called round-the-table poker, or solo, or any banking 
or percentage game, or any game commonly known as a sure-thing game, 
or any game of chance played with cards, dlce or any device whatever, or 
who runs or conducts or keeps any slot machine, or other simllar machine, 
or permits the same to be run or conducted, for money, checks, crédits, or 
any représentative of value, or for any property or thing whatever, or any 

*For other casea see same toplo & i nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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person or persons who condijet anj. brokerage business, bucket shop or offlee 
where grain stocks or securlties of any kind are sold on margius and àny 
person owning or in charge of any saloon, béer liall, barroom, cigar store 
or other place of business, or any place Where drinks are sold or served, 
who permits any of the games mentioned in this section to be played in or 
about such saloon, beej; hall, barroom, cigar store, or other place of business, 
or permits any slot machine, or qther sinillar machine to be kept therein, Is 
punishable by a fine of not less than one hundred nor more than one thou- 
sand dollars, and may be Imprisoned for not less than three months, nor 
more than one year, or by both such fine and Imprisonment." 

Hickcox & Crenshaw, for petitioner. 
W. T. Craig, for respondent. 

Bëfore GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

■GILBERT, Circuit Judge (aftei^ stating the facts as above). [1] 
The"reÏ€ree allowed theclaimofth'e respondent and thereafter denied 
tH« pejition of the trustée -to reconsider the same, holding that the pro- 
vision of the statute of Montana (section 8416) subjecting to a penalty 
"any person conducting any brokerage business, bucket shop or office 
.where. grai,ii stocks or securities oî àny kind are sold oii margins" did 
not renderthe respondent'sclaim illégal as based upona contract pro- 
hibits&d'by law, and so held upori the considération that the purpose 
and aiiil pf the statute in which that provision is found was to inhibit 
gambljng,. games, and that,, the transaction, in question was not a gam- 
bling: transaction, but was a legitimatc contract for the future delivery 
ôf ttierchandise, and that there was no évidence to show that, instead 
of thé' deliyèry of the article purchasëd, there was to be a mère pay- 
ment,of the différence bétween the contract and the market price. We 
are inclined to the opinion, that the référée was right in so construing 
the statute: • ■ i 

[2] The statute was directed against ganlbling and gambling games, 
and, being a pénal statute, it is to be strictly construed. A trans- 
action such as is disclosed in this record was not a gambling trans- 
action, but was a contract such as receives the récognition and protec- 
tion of the courts. In Cléws v. Jarnieson, 182 U. S. 461, 489, 21 Sup. 
Ct. 845, 45 L. Ed. 1183., Mr. Justice Peckham said that a sale for 
future delivery is not on its face void, but is a perfectly légal and valid 
contract, and that the fact that at the time of making the contract for 
future delivery the party binding himself to sell has not the goods in 
his possession, and has no means of obtaining them for delivery other- 
wise than by purchasing, does not invalidate the contract. Such a 
transaction is to be distinguished f rom that which met the condemna- 
tion of this court in Joslyn v. Downing, Hopkins & Co., 150 Fed. 317, 
80 G. C. A. 205, in which there was no actual buying or selling of 
stocks or commodities, but the transactions were gambling deals or 
bets on the market price thereof. We think it should be held, there- 
fore, that the clause in the statute, the title of which is "Gambling 
Games Prohibited," and which denounces a penalty against any person 
who conducts a bucket shop or office where grain stocks or securities 
of any kind are sold on margins, refers only to such transactions on 
margins as are recognized . as, gajnbling transactions. 
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[3] But there is other ground on which the pétition for revision 
should be denied. If it were conceded that the original transaction be- 
tween the respondent and the bankrupt was forbidden by the statute 
of Montana, and was there fore unlavvful on the ground that every 
contract which contravenes any légal principle or enactment is de- 
clared void, still the illegality of the contract cannot be set up to de- 
feat the claim of the respondent, for the reason that the contract had 
been executed. It is not denied that the bankrupt had in his possession 
at or before the adjudication of bankruptcy money which belonged to 
the respondent, money realized from an unauthorized sale of respond- 
ent's property. To defeat the claim, the trustée relies on the illegality 
of the contract whereby the property was acquired. But the allow- 
ance of the claim does not involve the en forcement of the contract 
which was made in the broker's office in Butte. The contract, so far 
as it could be afïected by the statute of Montana, had been completed, 
and, when the bankrupt disposed of the respondent's property, a new 
obligation was created, an obligation to turn over to the respondent 
property which belonged to him, and in which the bankrupt had no 
interest. If money bas been actually paid to an agent or a partner, the 
illegality of the transaction by which it was acquired does not affect 
the right of the principal or the other partner to recover. In McBlair 
V. Gibbes, 17 How. 232, 15 L,. Ed. 132, it was held that, where an illé- 
gal contract bas been completed and money has been received by a 
joint owner as the fruit of the illégal contract, he will not.be permitted 
to retain it, and he cannot protect hipiself by setting up the illegality 
of the contract. Of similar import is Brooks v. Martin, 2 Wall. 70, 
17 L. Ed. 732, and in Planters' Bank v. Union Bank, 16 Wall. 483, 498, 
21 L. Ed. 473, it was held that, although an illégal contract will not be 
enforced by the courts, yet when the contract has been executed, and 
the illégal resuit accomplished, money acquired thereby will as between 
the parties be a légal considération for an implied promise to pay. 
Said the court: 

"But when the Illégal transaction has been consumniated, when no court 
has been called upon to glve aid to it, when the proceeds of the sale hâve 
been actually received, and received In that which the law recognizes as 
havlng had value, and when they bave been carried to the crédit of the 
plaintiffs, the case is différent. ïhe court is therp not asked to enforce an 
illégal contract. The plaintifCs do not require the aid of any illégal trans- 
action to establish their case. It Is enough that the défendants hâve in 
hand a thing of value that belongs to them." 

In Willson v. Owen, 30 Mich. 474, Judge Cooley said : 

"It Is true that the trials of speed for money at the horse fair and the sell- 
ing of pools under the auspices of the association were illégal; but there 
is no illegality In the promise, express or implied, of the défendant to pay 
over to the plaintiffs the money received for them, from whatever source 
derived, or from whatever transaction sprlnglng." 

This doctrine has been applied to illégal transactions in stocks on 
margins similar to that which according to the petitioner's contention 
is hère preëented, and it has been held that, where the illégal transac- 
tion has been closed and money belonging to the customer is shown to 
be ïti the hands of the broker, the latter may be required to pay the 
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same. Peters v.Grim, 149 Pa. 163, 24 Atl. 192, 34 Am. St. Rep. 599; 
Overholt v. Burbridge, 28 Utah, 408, 79 Pac. 561; Clarke v. Bro.vn. 
77 Ga. 606, 4 Am. St. Rep. 98; McDonald v. Lund, 13 Wash. 412, 
43 Pac. 348. 

The pétition is denied, with costs. 



LOUISiVILLB & N. R. CO. v. UNITBiD STATES. 

(Circuit Court of Appeals, Sixtli Circuit. Marcli 3, 1911.) 

No. 1,999. 

1. Raileoads (§ 254*) — Safett Appliance Act— Action for Violation— 

Pleading. 

Tlie déclaration in au action by the United States against a railroad 
Company to recover penalttes for violation of Safety Appliance Act March 
2, 1S93, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), considered, and 
Aeîd sufficient. 

[Ed. Note. — For other cases, see Railroads, Dec. DIg. § 254.*] 

2. Commerce (§ 27*) — Safety ArpLiANCE Aot— Construction. 

The provision of Act Marcli 2, 1903, c. 976, § 1, 32 Stat. 943 (U. S. 
Comp. St. Supp. 1909, p. 1143), amendatory of ttie safety appliance act.s 
of March 2, 1893 (chapter 196, § 6, 27 Stat. 532), and April 1, 1896 (29 
Stat. 85 [U. S. Comp. St. 1901, p. 3175]), extending the provisions of such 
acts relatlng to train brakes, automatic couplers, grabirons, and the 
helgfit of drawbars to "ail trains, locomotives, tenders, cars and similar 
vehicles used on any railroac} eugaged in Interstate commerce," is in- 
tended as a régulation of such railroads only when engaged in Interstate 
commerce, and does not apply to a road when engaged in the domestic 
commerce of a state. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

3. Commerce (§ 27*) — Safety Appliance Act— Construction. 

The provision of Act March 2. 1903, c. 976, § 1, 32 Stat. 943 (U. S. 
Comp. St. Supp. 1909, p. 1143), amendatory of the safety appliance acts 
of March 2, 1893 (chapter 196, § 6, 27 Stat 532), and April 1, 1896 (chap- 
ter 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175]), that the requlrements 
of such acts relatlng to train brakes, automatic couplers, etc., shall be 
held to apply to ail trains, locomotives, tenders, cars, and sinillar vehi- 
cles used in Interstate commerce, "and ail other locomotives, tenders, 
cars and similar vehicles used in connection therewlth," does not requlre 
that the connection between a car not equipped as thereln required and 
one used in Interstate commerce shall be immédiate to brlng it within the 
statute, but it is sufficient if they are in the same train. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

4. Evidence (| 215*) — Competency — Record as Admission. 

In an action by the United States against a railroad company to re- 
cover penalties for violation of Safety Appliance Act March 2, 1893, c. 
196, § 6, 27 Stat. 532, as amended by Act April 1, 1896, c. 87, 29 Stat. 85 
(U. S. Comp. St. 1901, p. 3175), and Act March 2, 1903, c. 976, § 1, 32 
Stat. 943 (U. S. Comp. St. Supp. 1909, p. 1143), a record kept by a station 
agent of défendant in his office In the regular course of hls duty showing 
the contents of a car loaded at his station and its origin and destination 
vyas admissible on behalf of the govemment to prove that the car was 
being used in Interstate commerce, as an admission of f act by défendant. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 754-759; Dec. 
Dig. i 215.*] 

•For other cases see same topic & i NUUB£B in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Western 
District of Tennessee. 

Action by the United States against the Louisville & Nashville Rail- 
road Company. Judgment for plaintifif, and défendant brings error. 
Afïirmed. 

John B. Keeble, Ed. T. Seay, and C. G. Bond, for plaintiff in error. 

George Randolph, U. S. Atty., Wade H. Ellis, Asst. Atty. Gen., 
Philip J. Doherty and Walter N. Brown, Spécial Asst. U. S. Attys., 
and R. F. Walter, for the United States. 

Before SEVERENS, WARRINGTON and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. This action was prosecuted by the 
United States in the District Court for the recovery of penalties al- 
leged to hâve been inçurred by the défendant by reason of its failure 
to comply with the provisions of the act of Congress approved March 
2, 1893, commonly called the "Safety Appliance Act," and the amend- 
ments thereto passed April 1, 1896, and March 2, 1903, respectively, 
and more particularly the provisions of the last-mentioned amendment. 

The déclaration contains four counts, each of which alleged in 
équivalent phraseology the violation of the law in respect to the use 
in Interstate commerce of a particularly numbered car on which the 
couplings or handholds did not comply with the requirements of the 
act. The first count will serve as a sample of them, and, omitting 
preliminaries, is hère reproduced as follows: 

"For a flrst cause of action, plaintiff allèges that sald défendant Is a com- 
mon carrier engaged in Interstate commerce by railroad among the several 
States and territories of the TJnited States, particularly the state of Ten- 
nessee. 

"Plaintiff further allèges that In violation of the act of Congress known 
as the safety appliance act, approved March 2, 1893 (contained in 27 Stat- 
utes at Large, p. 531 [U. S. Comp. St. 1901, p. 3174]), as amended by an act 
approved Aprll 1, 1S96 (contained in 29 Statutes at Large, p. 85), and as 
amended by an act approved March 2, 1903 (contained in 32 Statutes at 
Large, p. 943 [U. S. Comp. St. Supp. 1909, p. 1143]), said défendant on or 
about August 10, 1908, hauled on Its llne of railroad one car, to v»^it, its 
own No. 40146, said car being one regularly used In the movement of Inter- 
state trafflc, and at the time of said violation hauléd In train containing 
Interstate trafflc one other car in said tra-n, to wit, its own No. 92920, con- 
taining Interstate tralHc, to wlt, merchandlse, consigned to a point within 
the State of Alabama. 

"Plaintiff further allèges that on or about said date défendant hauled said 
car, its ovyn No. 40146, as aforesaid, over its Une of railroad from Paris, in 
the state of Tennessee In a northerly direction, within the jurlsdiction of 
this court, when the coupllng and uncoupling apparatus on the "A" end of 
said car was out of repair and inoperatlve, the chaIn Connecting the lock 
block or lock pin to the uncoupling lever belng dfsconnected on sald end of 
said car, thus necessltating a man or men going between the ends of the cars 
to couple or uncouple them, and when said car was not eqnipped with 
couplers coupllng automatlcally by impact, and which could be uncoupled 
wlthout the necesslty of a man or men going between the ends of the cars, 
as requlred by section 1 of the act of March 2, 1903. 

"Plaintiff further allèges that by reason of the violation of said act of 
Congress, as amended, défendant Is Ilable to plaintiff in the sum of ÇlOO." 
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The défendant interposed a demurrer to the déclaration, the grounds 
cf which were, in substance, that in neither of the counts was it 
charged that at the time when the car was hauled with defective equip- 
ments, whether in respect of its couplings or handholds, it was being 
employed in interstate conimerce, and, further, that the act of March 
2, 1903, on which the action was based, is unconstitutional and void, 
in that "it does not confine the violation to car or cars actually engaged 
in or used in interstate commerce, JDUt créâtes a liability though the 
car, or cars, complained of were not used in interstate commerce." 
The demurrer was overruled and the défendant pleaded not guilty. 

[ 1 ] The first of thèse grounds taken by the demurrer raises a ques- 
tion of pleading. It is whether the paragraph commencing, "Plaintiflf 
further allèges that on or about said date défendant hauled said car," 
etc., is sufficiently connected with the preceding paragraph in time, 
place, and circumstances to show that it refers to the same occurrence 
so as to be a more spécifie allégation of what had in part already been 
stated. It must be admitted to be loose and rather inconsequential 
pleading. But a majority of the court is inclined to hold that the 
pleader intended to signify that the later averments were of the identi- 
cal matter stated in the former and that this was made sufficiently 
apparent. In this respect the counts were ail àlike. 

Having référence to the proofs for a more spécifie exhibition of the 
charge, the case was this: The défendant railroad company opérâtes 
a railway as a common carrier in several contiguous states, in inter- 
state as well as intrastate commerce. At the time when the alleged 
offenses were committed, it was moving a freight train on its road 
from Paris, in the state of Tennessee, to another place in the same 
State. The organisation of the train was, so far as it is necessary to 
describe it, this : Near to the forward end of it was a car loaded with 
freight, some of which was consigned to a point or points in Alabama. 
It is not charged that this car was not equipped with the proper coup- 
lings and handholds. Toward the rearend of the train were the four 
freight cars in question, not alleged to be carrying interstate freight, 
which were not equipped with the required couplings as to two of the 
cars, nor with proper handholds as to the other two. Between thèse 
and the car carrying interstate freight were other cars not alleged to 
be carrying interstate freight, and not alleged to be without the re- 
quired couplings or handholds. 

The case was tried before a jury. Evidence was produced tending 
tb'prove the foregoing facts. Somé of this évidence was received un- 
der objection, a matter which we pass by for the présent. The court 
instructed the jury, among other things, as folloAYs: 

"As to whether or not thèse cars were being used In interstate commerce 
at the time it' is alleged thèse defective cars were being so hauled, I charge 
you that if there was in that train one' oar containing freight that was 
being hauled from a point in Tennessee to a point in another state that one 
car contained interstate commerce, and, under this statute, that one car in- 
oculated the whole train, and the train was being operated in Interstate com- 
merce, although the other cars in the train were cars that were being used 
for camp purposes, and being hauled only between points In Tennessee." 

The railway company complains of this instruction, and contends 
among other things that. if the car carrying interstate freight was 
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equipped with the proper appliances, and the cars, or engine and car, 
in immédiate connection therewith, were also properly equipped, the 
law was not violated. This point we also pass by for the moment. 

[2] The second ground is of much more serions import. By the 
first section of the act of March 2, 1903, it is declared that : 

"The provisions and requirements hereof and of said acts [meaning the 
acts of March 2, 1893, and April 1, 1896] relating to train brakes, automatic 
couplers, grabirons, and the height of drawbars shall be held to apply to ail 
trahis, locomotives, tenders, cars and similar vehieles used on any railroad 
engaged in interstate commerce." 

And the question is whether this language is intended to be directed 
to ail railroads, which are sometimes engaged in interstate commerce, 
and to be applicable to them at ail times whether they may be then en- 
gaged in interstate business or in the domestic commerce of the state, 
or is it directed to the régulation of such railroads when they are en- 
gaged in interstate commerce ? The lang-uage is . broad enough to 
amount to a régulation of such railroads while engaged in the domestic 
commerce of a state, and, if it were not restricted by any limitation, 
might be held to extend to every kind of commerce whether interstate 
or domestic. Thèse were the conditions which were presented to the 
Suprême Court in the so-called Employer's Liability Cases, 207 U. S. 
463, 28 Sup. Ct. 141, 52 L. Ed. 297. And, if thèse were ail the condi- 
tions of the case now before us, we should be required by the author- 
ity of that case to sustain the demiirrer. But in that case there had 
been no previous législation upon the subject, and therefore nothing 
which could be referred to as explanatory of the meaning of the act. 
There was nothing which the court could lay hold of to restrict the 
generality of its terms. This being' so, there was no alternative but to 
construe the act upon the plain meaning of the language employed. 
But the act of 1903 was an amendment of previous législation upon 
the same subject — that is to say, of the acts of 1893 and 1896 — and 
that législation suiiSciently indicated that it was directed to railroad 
companies for their régulation while they were employed in interstate 
commerce. At page 503 of the Eniployer's Liability Cases, 207 U. S. 
at page 147 of 28 Sup. Ct. (52 L. Ed. 297), the now Chief Justice 
White, af ter referring to another argument made by counsêl for the 
plaintiiïs in error, obseryed: 

"And the same observation Is approprlate to the référence made to the 
text of the safety appliance act of March 2, 1S93 (27 Stat. 5.'îl), n-hich, it 
is insisted, furnlshes a guide which, if followed, wonld euable us to disre- 
gard the text of the act. We say this because the face of that act clearly 
réfutes the argument based upon it. It is true that the act like the one we 
are considering is addressed to every common carrier engaged in interstate 
commerce, but this direction is followed by provisions expressly limiting the 
scope and effect of the act to interstate commerce." 

And the amendment would be read as if it were consolidated with 
the earlier acts; for it is a rule of construction that "an amendment 
of a statute by a subséquent act opérâtes precisely as if the subject- 
matter of the amendment had been incorporated in the prior act at 
the time of its adoption, so far as regards any action had after the 
amendment is made." Black on the Interprétation of Laws, 357. 
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Thèse considérations lead us to the conclusion that the amendaient of 
1903 was intended to be a régulation of railroads while they are en- 
gaged in interstate commerce, and that the language means the same 
thing as if the word "when" were interposed before the word "en- 
gaged." And, indeed, this is not a forced construction, but is one of 
the natural constructions which the words actually used would bear; 
for "engaged" might with equal propriety ref er to a continuons period, 
or to a definite time. And this fact would found the duty of adopting 
• the latter définition. And, so construed, the statute is relieved of the 
objection that Congress has no power to regulate the domestic com- 
merce pf a State. 

[3] Then, further, it is argued that the "connection" of the car car- 
rying interstate freight which the act intends is an immédiate connec- 
tion with cars not properly equipped, and that there was neither alléga- 
tion nor proof that thèse conditions existed. Because the act visits a 
pénal conséquence upon its violation, and of other considérations which 
we need not dwell upon, there was somè ground for argument that the 
law should haye such restricted opération. But the trend of décision 
in the Circuit Courts and the Circuit Courts of Appeals has been the 
other way, and is to the efïect that the connection of the cars in a 
train is not required to be immédiate, and we are not so far convinced 
that those décisions are wrong as to justify us in holding to the con- 
trary. 

[4] It remains to consider certain objections to the admission of 
évidence. Notice was given to the a,ttorney for the railroad company 
to produce upon, the trial the original waybills which accompanied 
thèse cars. The attorney denied ail knowledge of them, and they were 
not produced. A witness named Johnson was called by the govern- 
ment, and testified that he was an agent of the railroad company at 
Paris, and that it was his duty in August, 1908, to oversee the loading 
and unloading of freight, locking up cars and billing them ont; that 
he kept a record of the movement of cars at that station and of the 
origin and destination of freight passing through it; that he kept a 
record, made under his supervision, of the contents of car 92920 on 
August 10, 1908; and that that record was preserved in his office. 
He produced an impression copy of an entry of the waybill book, a 
part of such records. It was offered in évidence, and admitted against 
the defendant's objection that it was "not the best evi^^ence of what 
the car contained." The objection was overruled, and the défendant 
excepted. The impression copies contained entries of freight in car 
92920 consigned to various points in Alabama, Illinois, and Tennessee. 
Proof of what the car contained might hâve been made by the orig- 
inal waybills. But they were not the only compétent évidence of the 
facts. They were not contractual instruments between thèse parties, 
and were not the necessary proof of the facts which they might bave 
a tendency to prove. An admission of the facts made by the défendant 
would be compétent évidence to prove them, independently of the way- 
bills. The record kept and preserved by the agent at Paris employed 
for the purpose by his company were compétent, though doubtless not 
incontestible, évidence to prove an admission of the fact by the rail- 
road company. For this purpose, it would not be necessary to establish 
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ail the necessary conditions of proof which would be required if the 
railroad company were bffering thèse records for some self-serving 
purpose of its own. Thèse records were kept for the very purpose 
of giving necessary information on which the company itself would 
rely. It is proper to add that the objection was not aimed to the cir- 
cumstance that the papers offered were not the records of the com- 
pany's office, and were only impressions of them, but was directed 
to the point that they were secondary évidence of the waybills. This 
is confirmed by the argument hère. They state their point thus : 

"The question cornes up, then, as to whether thèse records were admissible 
In évidence or whether they are secondary and hearsay and Inadmissible." 

And the argument made is to demonstrate that the original entries 
made were not made in such conditions as would justify their admis- 
sibility in évidence. 

Another witness named Cash who was a car inspector employed by 
thé Interstate Commerce Commission for the purpose of detecting 
violations by railroads of the safety appliance acts testified that he saw 
the original waybills in the caboose of the train containing the cars in 
question, and that he made a mémorandum of them showing the origin 
of the shipments, destinations, and the names of the consignors and 
of the consignées. This was offered in évidence. The record shows 
that this mémorandum was read to the court and jury without objec- 
tion. Subsequently, and at the close of his évidence, counsel for the 
railway company moved to exclude the testimony of the witness, "be- 
cause," as they said, "it is not shown as a matter of fact whether this 
was properly donc, or whether it is the original." Assuming, without 
deciding, that the objection was seasonably made, we understand that 
the last objection must refer to the question whether the mémorandum 
produced was his original mémorandum. But the évidence was such 
as might satisfy the court and jury that it was the original mémoran- 
dum which he made at the time. And, as to the question whether "it 
was properly donc," it might fairly be inferred that, when he said he 
made a mémorandum of the bills, he meant that he made it correctly. 

The judgment must be affirmed, with costs. 



UNITED STATES FIDELITY & GUARANTT CO. v. COMMONWEALTH 
OF PENNSÏLVANIA, to Use of CLARION COUNTY POOR DIST. 

(Circuit Court of Appeals, TMrd Circuit February 8, 1911.) 

No. 62. 

1. CoDNTiES (S 98*) — Officiai. Bonds of Countt Oommissionees — Con- 
siBxjcTioN — Pennstlvania Statute. 

The liability of an ofBcial bond given by a county commissioner In 
Pennsylvanla under Act Pa. May 24, 1878 (P. L. 118), condltioned for 
"the faithful discharge of ail dutles imposed upon hlm by law," extends 
to the duties imposed on hlm as a poor district ofEcer by Act Pa. June 
4, 1879 (P. Ij. 78), which created each county in the state Into a poor 
district under the control and management of the county commissioners 

*For otber cases see same toplc & i kttmbbb in Dec. & Am. Digs. 1907 ta data, & Rep'r Indexes 
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who are authorized to purchase property and erect buildings, etc. ; 
their accounts to be audlted by the county auditors. 
[Ed. Note. — For other cases, see Oounties, Dec. Dlg. § 98.*] 

2. COUNTIES (§ 98*)— COtJNTT OOMMISSIONBBS OFFICIAI. BONDS. 

:• The provision of Act Pa. May 24, 1878 (P. L. 118) tliat the officiai 

, ^ bçnds of county commlssloners shall be taken In the name of the com- 

' monwealth "for the use of the coiinty," does not preolude arecovery on 

suCH a, bond for the use of the county as a poor district, into whlch each 

county is created by Act Pa. June 4, 1879 (P. L. 78). 

[Ed. Note.^ — For other cases, see Counties, Dec. Dig. § 98.*] 

3. Bonds (| 124*) — Pleadinq — Effect of Declabation of Usb. 

A déclaration o£ use in a statement of claïm in an action on a bond 
Is not a part of the pleading and bas no force to make an issue différent 
from what It would hâve been if the phrase had been left out. 

[Ed. Note. — For other cases, see Bonds, Dec. Dlg. § 124.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action at law by the Commonwealth of Pennsylvania, for the use 
of the County of Clarion at the suggestion and now for the use of the 
Clarion County Poor District, against the United States Fidelity & 
Guaranty Company. Judgment for plaintiff, and défendant br'ings er- 
ror. Affirmed. 

Don,C. Corbett, Harry E. Rugh, and Stonecipher & Ralston, for 
plajntiff in error. 

J. T. Reinsel, F. J. Maffett, H. M. Rimer, and Lewis CoUner, for de- 
fendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BÛFFINGTON, Circuit Judge. This case of the Commonwealth 
of Pennsylvania, for the use of the county of Clarion, at the sug- 
gestioii and now for the use of the Clarion county poor district, 
against the United States Fidelity & Guaranty Company, was begun 
in the court of common pleas of the county of Clarion. Thereupon 
the défendant, a citizen of Maryland, had the case removed to the 
United States Circuit COiirt, where it was tried and a verdict found 
for the plaintiff. On entry of judgment on such verdict the défend- 
ant sued out this writ. The action was to recover for the breach of 
the officiai bond of Saxton, a commissioner of Clarion county, on 
which bond the défendant was surety. 

[1] Substantially the question involved is: Does the liability of an 
officiai 'bond given by â county commissioner in Pennsylvania, under 
the_act of May 24, 1878 (P. L. 118), "for the faithful discharge of ail 
duties irnposed upon him by law," extend to the performance of duties 
imposed upon such commissioner as a poor district officer, by the act 
of June 4, 1879 (P., L. 78)? 

The bond in question is an officiai bond as county commissioner 
given in pursuance of an act of 1878, which provides as follows : 

"That the county commisslOners of the several counties of this common- 
wealth hereafter elected, : shall before entering upon their officiai duties each 
give bond, wlth sureties to be approved by the court of auarter sessions of 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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the same county, or by one of the judges thereof, and In sueh penalty as the 
court shall deem sufflcient, not less than two thousand dollars each, for the 
faithful discharge of ail duties enjoine4 upon them hy law, and for thei 
faithful and légal appropriation of ail county and other moneys which said 
commissioners hâve any authority to draw ont of the county treasury, upon 
ehecks or orders given by theni, or over which they bave control ; the said 
bonds shall be taken in the name of the eommonwealth of Pennsylvania for 
the use of the county." 

At the time this statute was passed, the several townships and bor- 
oughs of Clarion county were the only poor districts in Clarion coun- 
ty, and the commissioners of such county had nothing to do with the 
care of the poor. In 1879 a sweeping change in the poor System of 
the state was made by the act of June 4, 1879, whereby it was pro- 
vided : 

"Section 1. Be it enacted, etc. For the purpose of furnlshing relief to the 
poor, destltute and paupers, giving them employment and carrying out the 
provisions of this act, each county of this commonwealth is hereby created 
a district, to be known as County Poor District. 

"!:5ee. 2. The commissioners of each county are authorized and empowered 
to sélect and purchase real estate within said district, erect thereon build- 
ings, provide tools, machinery and stock, as they in their judgment may deem 
necessnry, proper and sufflcient to carry out the purpose and design of this 
act. The conveyance and title for such real estate shall be taken in the 
name and for the use of the district mentioned in the first section of this 
act." 

"Sec. 6. The county commissioners and their successors In office shall. havrt 
control, management and direction of the property purchased as aforesaid, 
and shall provide ail things necessary for the maintenance and employment 
of the poor of their said district, make repairs and improvements of buildings, 
cultivate the real estate and use the proceeds of labor of the poor under their 
charge in their support and maintenance." 

"Sec. 8. The treasurer of such county shall be ex officio treasurer of said 
poor district; he shall reçoive ail moneys belougiog to the district, and pay 
out the same on warrants drawn by the commissioners, who shall flx his 
compensation for such service. The accounts of the treasurer with the said 
district shall be audited by the auditors of said county, In accordance with 
the laws relating to accounts of county treasurer." 

"Sec. 11. The said commissioners, shall from time to time receive, main- 
tain, provide for and employ ail paupers, poor and indigent persons within 
their district, entltled to relief and having a settlement therein. The dutles 
heretofore performed by ovei-seers of poor within such districts, shall be 
donc and performed by said commissioners with the same rights and subject 
to the same penaltles. • * * 

"Sec. 17. The county commissioners shall keep accurate accounts of ail 
moneys received by tbem In any way for the purposes of this act, as well 
as ail paid put, including such reasonable expenses as they may Incur in 
carrying out the business, and which they shall be allowed crédit for. AU 
accounts umder this act shall be audited by the county auditors. Said com- 
missioners shall be entltled to charge In their account as compensation the 
same rate per day for time necessarily employ ed aboùt the business that 
they are entltled to receive as county cominissioners." 

"Sec. 19. The commissioners may require bond with securlty from any 
ofHcer or employé appointed by them under this act ; It shall be their duty 
to see that the county treasurer gives bond with surety to secure the safe- 
keeplng and proper payment of ail moneys that comé Into bis hands on ac- 
count of said district, and shall fix the amount of the treasurer's bond." 

By proper steps the county of Clarion Rccepted the provisions of 
the act, and in pursuance thereof its commissioners, one 6î whom, 
Saxton, with the défendant as surety, had duly given the bond hère in 
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suit, dàtçd November 22, 1902, undertook the érection of a county poor- 
house. By virtue of section 17 of the act, the county auditors audited 
the accounts of the poor district of Clarion county, growing out of 
the érection of the poorhouse, and on June 13, 1908, filed their re- 
port in the common pleas of Clarion county, and therein, inter alla, 
surcharged Saxton and his fellow commissioners some $6,600 for 
sundry overpayments in and about the érection of the poorhouse, 
"which payments were by said commissioners illegally and fraudu- 
lently made." The auditors' surcharges, their report being unap- 
pealed from, became judgments of the court. The question before 
us is whether this breach of duty on the part of Saxton falls within 
the provisions of his officiai bond by which he and the défendant ob- 
ligated themselves to be "held and firmly bound unto the common- 
wealth of Pennsylvania for the use of the county of Clarion," and 
which provided: 

"Now the condition of this obligation Is such that If the above-bounden 
John S. Saxton shall faithfuUy discharge ail duties enjoined on him by law 
as such commlssloner, and shall faithfuUy and legally appropriate ail county 
and other moneys which he as such commlssloner shall hâve authority to 
draw out of the county treasury upon ehecks or orders given by hlm on the 
county commissioners of Clarion county, or over which elther he or they 
hâve control, then this obligation to be void, otherwise to be and remain in 
fuU force and virtue." 

Recovery is resisted : First, on the ground that the Suprême Court 
of Pennsylvania bas decided that the county of Clarion and the poor 
district of the county of Clarion are différent entities; it being con- 
tended, therefore, that Saxton's bond did not cover his acts as com- 
missioner with référence to the poor district of Clarion county. And, 
secondly, on the ground that liability on the bond is limited to the 
use of the county of Clarion solely as a county and cannot inure to 
the poor district of the county of Clarion. 

We hâve carefully examined Commonwealth v. Summerville, 204 
Pa. 300, 54 Atl. 27, Melvin v. Summerville, 210 Pa. 41, 59 Atl. 483, 
and Commonwealth v. United States, etc., Co., 220 Pa. 148, 69 Atl. 
550, where the gênerai subject-matter of this litigation was involved, 
and in our judgment none of the questions now before us were there 
adjudged. Had they been, we should of course be conclu ded. In Mel- 
vin v. Summerville the question was whether in building the poor- 
house the approval of the judge of the court must be had as in the 
case of distinctive county buildings, such as a jail or courthouse, under 
the act of April 19, 1895 (P. L. 38). The Suprême Court held such 
approval was not necessary, but that the procédure pointed out by the 
act of 1879 creating the county poor district was to be followed, and 
the language used in the opinion of that court that the district is "a 
separate quasi municipal corporation," that the officers "are not the 
less district officers and not county officers while acting," must be read 
in the light of the argument then being made that the poorhouse was 
not included in the "other county buildings" covered by the act of 
1895, which referred to courthouses, jails, and "other county build- 
ings." And in Commonwealth v. United States, etc., Co., supra, where 
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this bond was before it, the Suprême Court expressly stated it did not 
décide whether the protection of the same extended to the district. 

Such being the case, the question whether the malfeasance hère com- 
plained of was a breach of any of the "duties enjoined on him by law 
as such commissioner" is open to us. Now it is certain that Saxton 
was elected to, bonded for and entered upon, but one office, to wit, 
that of county commissioner. It is equally certain that until he quaU- 
fied as county commissioner he had no authority to do any act in référ- 
ence to the poor district of the county of Clarion. It is also clear 
that as soon as he quahfied as county commissioner he thereby and 
virtute officii was empowered and constrained to perform certain du- 
ties in référence to the poor district. How then can it be contended 
that when, as county commissioner, he was performing certain duties 
in référence to the poor district which the law and his office as com- 
missioner compelled him to perform, that he was not, in the words 
of his bond, performing "duties enjoined on him by law as such com- 
missioner"? If such duties were not enjoined on him by law, by 
whom or by what were they enjoined? Indeed, there can be no logi- 
cal escape from the conclusion that, if they were not enjoined on him 
by law, he was an irresponsible volunteer, and not an officia! in so act- 
ing. The learned judge who tried this case in the circuit court was 
appointed and qualified as a district judge. He tried this case in 
the circuit court, sitting therein as a circuit judge ex officio, by vir- 
tue of his office as a district judge. Will it be contended for a mo- 
ment that in trying this case he was not performing "duties enjoined 
on him by law as such district judge" ? 

[2] Seeing then that Saxton's malfeasance was a breach of a duty 
enjoined on him by law as a commissioner of Clarion county, is en- 
forcement of his bond to be denied because the statute provides that 
the bond "shall be taken in the name of the commonwealth of Penn- 
sylvania for the use of the county," and because the suit hère and 
the liability shown are for the use of the Clarion county poor district? 

In Jenks v. Sheffield, 135 Pa. 400, 19 Atl. 1004, and in Common- 
wealth V. Summerville, supra, the Suprême Court, in construing the 
act of 1879, said : 

"The gênerai plan or purpose of the act Is that each county shall be and 
become a single poor district." 

When, therefiSre, a statutory bond is taken in the name of the com- 
monwealth of Pennsylvania for the use of the county, and, as pro- 
vided in the act, "each county of the state is hereby created a dis- 
trict," is it reasonable to contend that the bénéficiai use of this bond 
shall be restricted to the county as a county and not to extend to the 
county as a poor district? For, unless the declared bénéficiai use of 
th£ bond to the county extends to the county in ail its relations — that 
is, to the county both in its entity as a county and its entity as a poor 
district — how can the county of Clarion hâve and enjoy the whole 
bénéficiai use? Indeed, any narrower construction shears the use of 
its bénéficiai character. Furthermore, the statement of the use party 
to a bond is not part of the pleading and is often disregarded as mère 
surplusage. 

186 F.— 19 
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[3] Thus in Boston, etc., Co. v. Grâce, 112 Fed. 279, 50 C. C. A. 
239— and to it we may add U. S. v. Abeel, 174 Fed. 18, 98 C. C. A. 50, 
and American Bonding Company v. AUison, 182 Fed. 810 — it is said: 

"According to respectable authorlty, the expression of a use may be dis- 
regarded as surplusage. Its purpose is to guard the interest of the uses 
against the adverse action of a nominal plaintifC. It is held that such a 
phrase has no force to make an issue différent from what it would hâve been 
if the phrase had been left ont. It Is held, also, that the déclaration of 
use Is not part of the pleadlng." 

But wé are not limited to that ground. Our Pennsylvania Provincial 
Act of 1713 (1 Smith's Laws, p. 85, § 14) provides: 

"Ail such bonds * * * as by ♦ * * law are directed to be glven 
to the Register General * * * or by any other offlcers or persons in 
office whatsoever in this province for the due exécution of his or their repré- 
sentative offices or employments, are hereby declared to be to and for the 
use of and In trust for the person or persons coneerned, and that the beneflt 
thereof shall be extended from time to time for the relief and advantage 
of the party aggrleved by the misfeasance or nonteasance of the offlcers 
that dld or shall give the same." 

Now this act was declared to be in force in Commonwealth v. Wol- 
bert, 6 Bin. 296, 6 Am. Dec. 452, and we think the principle of that 
case meets the objection that this bond cannot be enforced for the 
benefît of the- county as a poor district. The bond in that case was 
given to the commonwealth "for the use thereof," and the court said : 

"Thèse are the extractions, and taken literally they indicate a use of the 
commonwealth only. But perhaps the use may be extended to private per- 
sons who may be injured by the officiai misbehavior of the prothonotary 
bccause the condition extends to ail the duties of his office. We hâve an old 
act of assembly made in 1713, by the fourteenth section of vehich (1 Smith's 
Laws, p. 85) it is enacted that ail bonds given by direction of any law by 
persons in office for the due exécution of thelr respective offices shall be 
for the use of and in trust for the persons coneerned, and the mode of pro- 
ceedlng on such bonds is pointed out. * * » if private persons bave any 
interest in it then, it must be because, from its nature, it appears to be In 
trust for them." 

The Législature in f raming the act of 1879, which, as said in Melvin 
V. Summerville, supra, provides "an elaborate and complète System 
of poor law to carry out the objects set forth in the title," had before 
it the question of giving bonds. It provided for an additional bond 
for the county treasurer, as treasurer of the county poor district, but 
made no provision for a second bond for county commissioners. It 
therefore follows that the Législature either meant that the vast ex- 
penditures made in the numerous counties of Pennsylvania were to 
be made by unbonded county commissioners, or else they thought 
that the bond required of them by the act of 1878 conditioned "for 
the faithful discharge of ail duties enjoined on them by law" would 
cover the additional duties enjoined upon them by the statute they 
were then making, to wit : 

"The county commissioners of each county are authorized and empowered 
to sélect and purchase real estate within said district, erect buildings there- 
on," etc. 

And in view of the provincial statutes quoted and the construction 
placed thereon by the Suprême Court the Législature had ground for 
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believing that the statutory bond of county commissioners provided 
for by the act of 1878 for the use of the county extended to the benefit 
of the county as a poor district. Such has been the view on which the 
afïairs of Pennsylvania counties as poor districts hâve been adminis- 
tered for years, and, as our holding of the bonded Uability of county 
commissioners acting with référence to the poor district is in accord 
with that firmly established practice, our décision is in line with that 
salutary principle of interprétation which makes fixed practice its 
own interpréter and which is ref erred to in Stuart v. Laird, 1 Cranch, 
308, 2 L. Ed. 115. There it was sought to raise the question that the 
Justices of the Suprême Court had no right to sit as circuit judge^; ; but 
the court said : 

"ïo this objection, which Is of récent date, It is sufBclent to observe that 
practice, and acqulescence under it, for a period of several years, commenc- 
ihg with the organizatlon of the judiclal System, affords an irrésistible an- 
swer, and has indeed flxed the construction. It is a contemporary interpré- 
tation of the most formidable nature. This practical exposition is too strong 
and obstinate to be shaken or controlled. Of course, the question is at rest 
and ought not to be disturbed." 

Finding no error in the judgment of the court below, it is affirmed, 
with costs. 



CENTRAL TRUST CX). OF NEW YORK v. TIIIED AVE. R. CO. et al. 

[Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 172. 

1. States (| 110*) — ^Claims— Pbefekence. 

The State does not sueceed as sovereign to ail the prérogatives of tho 
Britîsh crown, among others the right to a préférence for debts due It 
ov«r other creditors. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 108; Dec. Dig. 
§ 110.*] 

2. Taxation (§ 510*) — Peiobity— Prioe Mobtgage. 

Tax Law (Consol. Laws 1909, c. 60) §§ 185, 197, giving the state a lien 
on a street railroad company's property for a tax on certain dlvldends, 
does not give the state prlorlty over a prior mortgage. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. S 946 ; Dec. Dig. 
f 510.*] 

Noyés, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the Central Trust Company against the Third Avenue 
Railroad Company and others. From an order on a claim by the peo- 
ple of the State oiÉ New York, they appeal. Affirmed. 

Thomas Carmody, Atty. Gen. (W. A. McQuaid, Deputy Atty. Gen., 
of counsel), for the People of New York. 

Evarts, Choate & Sherman (H. J. Bickford and M. S. Borland, of 
counsel, for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. In 19Ô7 the Third Avenue Railroad was 
being operated by the New York City Railway Company as lessee and 
was subject under section 185, c. 908, Laws 1896, re-enacted in sec- 
tion 185 of the tax law (chapter 62, Laws 1909 [chapter 60, Consol. 
Laws 1909]), to a tax of 3 per cent, upon its dividends in excess of 
4 per cent, for the privilège of exercising its corporate franchise or 
carrying on its business. It was also required under section 192 to 
make a retùrn on or bfefore August 1, 1907, of the amount of thèse 
dividends during the yeàr ending June 30th, and section 197 made the 
tax due atid payable August Ist, and further provided that it should 
be a lien upon the company's real and personal property "from'the 
time when it is payable until the same is paid in full." This particu- 
lar provision in thé tax laws appeared for the first time in section 194 
of the old tax law (chapter 908, Laws 1896). September 24, 1907, 
after this tax Had become due and payable, receivers were appointed 
of the New York City Railway Company, who operatfed the property 
until January 12, 1908, when they turned it over to a receiver ap- 
pointed for it January 6, 1908. The Third Avenue Railroad Company 
was subject to a mortgage executed by it to the Central Trust Com- 
pany, as trustée, May 15, 1900, and in an action foreclosing the mort- 
gage a decree was entered May 17, 1909. against the railroad company 
for $40,381,173.33. March 1, 1910, the railroad was sokl for $26,- 
000,000. The state of New York now claims a priority over the mort- 
gage for the taxes for 1907 under section 185 of the tax law, amount- 
ing to $2,543.33. 

[1] We regard it as settled law in this state that the state does 
not succeed as sovereign to ail the prérogatives of the British crown, 
among others the right to a préférence for debts due it over ail other 
creditors. It has been expressly held that taxes due the state hâve no 
priority of payment out of a fund in court for distribution, unless the 
priority was expressly given by statute, or unless the fund has corne 
into court impressed with a priority for the tax. Wise v. Wise Ce, 
153 N. Y. 507, 47 N. E. 788. O'Brien, J., said: 

"The contention of the learned counsel for the receiver of taxes rests upon 
a somewhat novel proposition. It is that from the most ancient times the 
courts of England hâve recognized the right of the sovereign, representiug 
the state, to priority of payment over ail other claims, thongh they may 
hâve been secured by spécifie liens ; that the people of this state hâve suc- 
ceeded to ail the prérogatives of the British crown as parts of the common 
law suitable and applicable to our condition. In support of his contention 
he has called our attention to varions authorities In England and in this 
country. Giles v. Grover, 9 Bing. 130-285; 2 Bac. Abr. p. 36.3; Tôlier on 
Ex. c. 2, p. 259; In re ColumtJian Ins. Co., 3 Abb. Dec. 239; Central Trust 
Co. v. N. Y. C. & N. R. R. Co., 110 N. Y. 250, 18 N. E. 92, 1 L. R. A. 260; 
Union Trust Co. v. I. M. B. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 I.. Ed. 963 ; 
U. S. V. State Bank of North Carolina, 6 Pet. 29-34, 8 L. Ed. 308. The 
gênerai doctrines contained in thèse cases would seem, upon a superflcial 
View, to go far in support of the contention upon which this appeal is based, 
although it should be observed that a very important fact présent in this 
case was absent iu the cases cited, and that was the existence of a spécifie 
lien at law upon the personal property acquired by a levy under valid légal 
process in the hands of the sheriff. 

"On a doser examination, however, it will be found that they do not sxis- 
tain the broad principle conteuded for. They undoubtedly go far enough 
to sustain the principle that, when a fund is in the hands of the court or 
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the trustée of an insolvent person or corporation, a daim due to the gov- 
ernment upon a debt or for taxes is entltled to a préférence in certain cases 
or under certain circumstances. The prérogatives of the erown with respect 
to the Imposition and collection of taxes was the subject of a long and obstl- 
nate dispute in England between the people and the executive. Without at- 
temptlng to ascertain whether the limits of this prérogative hâve ever been 
3'ndlcially defined with anything like précision, it is entirely safe to say 
that many of the utterances of the Ênglish courts on the subject to be 
found In the books cannot be considered law hère, or even in that country. 
The great contest with respect to the right of the soverelgn to levy and 
collect what was called 'ship money' illustrâtes the extent to which the 
claim of prérogative was pushed, the nature of the dispute, and the con- 
flicting views of the judges. 3 Howell's State Trials, 826-1254. 

"In this country the right of the government to be preferred in the dis- 
tribution of such a fund exists, under the authorities, in two cases: (1) 
Where the préférence is expressly given by statute as was the case in TJ. S. 
V. State Bank of North Carolina, supra. (2) Where, before the fund has 
come to the hands of the receiver or trustée, a warrant or sonie other légal 
process has been issued for the collection of the tax or debt, and the fund 
has come to bis hands impressed with a lien in favor of the government In 
conséquence of the proceedings for collection, as was the case in the Co- 
lumbian Ins. Co. Recelvership, 3 Abb. Dec. 239. But where there is no 
statute giving the préférence, and no warrant or process has been issued 
for the collection of a tax on Personal property, there is no controlling au- 
thority for preferring such a claim over spécifie prier liens in favor of 
creditors obtained by levy under attachments or exécutions. Roraback v. 
Stebbins, 4 Abb. Dec. 100." 

[2] In this case a lien upon the company's real and personal prop- 
erty, taking effect from August 1, 1907, was expressly given by section 
197 of the tax law. The question is whether the section also gave 
that lien a priority over claims of ail other creditors. Most of the 
New York cases cited as to taxes due the state are not applicable, 
because they were incurred before the provision making them a lien 
was enacted in 1896. Undoubtedly the state has power to confer the 
priority, but such a construction of the act should not be adopted 
unless the language used compels it. The fact that, though the tax 
is for the whole year, it is not given a lien until it is payable, viz., Au- 
gust Ist, is some indication that it is subject to liens arising before that 
date. This is consistent with the gênerai principle applicable to liens: 
"Qui prior in tempore est potior in jure." In the absence of unmis- 
takable intention to do otherwise, we think it fair to suppose that the 
Législature intended to make the tax a lien on the property in its then 
condition. We discover no equity to induce a contrary construction 
in imposing the burden of making the state's loss good upon one per- 
son rather than upon the citizens at large. 

It is contended, however, that this priority necessarily follows from 
the provision of the statute that the taxes are to remain a lien until 
they are paid in full. It was so held by the Suprême Court of Pennsyl- 
vania in Eaton's Appeal, 83 Pa. 152. But we think the provision as 
consistent with an intention that the taxes shall remain a lien as to 
the property in question and its proceeds against ail subséquent lienors 
and gênerai creditors until paid, and perhaps with an intention to re- 
but the common-law presumption of payment after the lapse of 20 
years (Bean v. Tonnele, 94 N. Y. 381, 46 Am. Rep, 153), as with the 
intention that the lien shall never be displaced until the taxes are paid. 
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The statute which makes taxes a prior lien upon real estate in the city 
of New York (section 1017 of the charter of Greater New York 
[Laws 1901, c. 466] taken literally from the consoHdation act of 1882) 
does show this intent clearly by providing that they shall "continue 
to be until paid a lien thereon and shall be preferred in payment to ail 
other charges." 

The Circuit Court of Appeals for the Eighth Circuit, in State v. 
Central Trust Co., 94 Ped. 244, 36 C. C. A. 214 (certiorari denied 174 
U. S. 803, 19 Sup. Ct. 883, 43 L. Ed. 1188), held the state of Minne- 
sota to be entitled to priority of payment, even out of personalty, of 
ail debts due it over every other debt. This conclusion was rested 
upon the rights of Minnesota as a sovereign, without référence to stat- 
ute, which, as we hâve seen, is not the law of this state. 

We are also ref erred by the Deputy Attorney General to section 203 
of the tax law, which authorizes, in an action brought by the Attorney 
General, the forfeiture of the franchise of any corporation which in- 
tentionally fails to pay its taxes; but it contains nothing to change 
our conclusion as above stated. The forfeiture of the Third Avenue 
Railroad Company's franchise would not affect in any way the dis- 
tribution of its assets among its creditors. People v. O'Brien, 111 N. 
Y. 1, 18 N. E. 692, 2 L. R. A. 255, 7 Am. St. Rep. 684. 

The order is affirmed. 

NOYES, Circuit Judge (dissenting). Concededly the state had the 
power to make the tax in question a lien on the corporation's property 
and to give it priority over other liens. The only question is whether 
it has done so. The law provides: 

"Such tax shall be a lien upon and bind ail of the real and Personal prop- 
erty of the corporation, joint stock company or association liable to pay the 
same from the time when It Is payable until the same is paid in fuU." 

This provision expressly makes the tax a lien. It does not expressly 
give the lien priority ; but that, in my opinion, necessarily results from 
the provision that it shall bind the property of the corporation "until 
the same is paid in fuU." A lien cannot bind property until a tax is 
paid in full, if, without being paid at ail, it can be wiped off by the 
foreclosure of a prior mortgage. The construction placed upon this 
provision by the opinion of the majority deprives it of ail practical 
efficacy. It is wholly unnecessary to say that, as against subséquent 
Henors and gênerai creditors, the lien shall remain until paid. And, 
assuming that the 20-year presumption of payment applies to taxes, 
the possibility that the Législature had it in mind in making this en- 
actment is very remote. 

It must be borne in mind that we are not dealing with conventional 
liens, in which the parties cannot by any stipulations afïect the rights 
of prior lienors. We are dealing with a demand of the government, 
which the government has the right to make a charge upon the prop- 
erty, and to which charge it may give priority. And in my opinion 
the provision in question was intended to accomplish that resuit, is 
appropriate for the accômplishment of that resuit, and must be er- 
roneously limited in scope not to accomplish that resuit. 

I think that the order should be reversed. 
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ROBINSON Y. HAYS et al. 

(Circuit Court of Appeals, Ninth Circuit. March 6, 1911.) 

No. 1,861. 

1. Appeal and Erbor (§ 154*) — Right or Beview — Estoppbl — Acquiescence 

IN Décision. 

Where a court made an order of distriliution to apply to the proceeds 
of a judgment for costs, a portion being awarded to the assignée of the 
.ludgment who was also directed to collect the saine, which he did, 
paying the proceeds into the registry of the court, neither his acting 
pursuant to such direction nor his using. with leave of the court, a 
portion of the fuud collected to pay the costs of an appeal from the order 
of distriiution was such an acquiescence thereiu as precluded liini from 
prosecuting the appeal. 

TEd. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 957- 
960; Dec. Dig. § 154.*] 

2. Attobney and Client (§ 182*) — Lien of Atiorney for Costs Advanced — 

Effeot of Contbact. 

An attorney who advanced money to his client to he used in payinent 
of costs and expenses in litigation involving an estate, under an agree- 
ment that lie was to be repaid from the estate if recovered, had no lien 
upon a judgment for costs recovered for such advances. 

[E<1. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 
315, 399-400; Dec. Dig. § 182.*] 

3. Appeal and Ebror (§ 117.8*) — Reversai^— Oeder of Distbibction. 

An order distributing costs under a .ludgment for costs among persons 
claiming to hâve marte advances during the progress of the litigation 
reviewed, and reversed for further évidence in support of such claims. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1178.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Suit in equity by Hannah O'Callaghan and Edward Corcoran 
against Terrence O'Brien, administrator of the estate of John Sulli- 
van, deceased, and Marie Carrau. Appeal by J. W. Robinson, assignée 
of the judgment recovered for costs, from an order distributing cer- 
tain of the proceeds of the judgment to W. F. Hays and W. M. Rus- 
sell. Reversed. 

John Sullivan died September 26, 1900, at Seattle, Iving county, in the 
State of Washington, seised of property in that state which Marie Carrau 
claimed under a nuncupative will. This will was adniitted to probate in 
the superior court of Kiiig county. Ilannali O'Callaghan et al., subjects of 
Great Britain, claiming to be the only Uving heirs of the deceased, opposed 
the claim of Marie Carrau under the nuncupative will, and litigation en- 
sued, including an action in equity commenced by Hannah O'Callaghan et 
al. in the Circuit Court of the United States for t!ie Western District of 
Washington against ïerrence O'Brien, as admiilLstrator of the Sullivan 
estate, and Marie Carrau, by w'hich the complainants souglit to annul and 
set aside the will and its probate in the superior court of Washington. The 
Circuit Court entered a decree in favor of the complainants. O'Callaghan 
V. O'Brien (C. C.) 116 Fed. 934. From this decree Marie Carrau appealed 
to this court, where the decree of the Circuit (."ourt was reversed for want 
of jurisdiction in that court, and the cause remanded, with directions to 
dismiss the bill at complainants' cost. Carrau v. O'Callaghan, 125 Fed. 657, 
672, 60 C. C. A. 347. The complainants appealed to the Suprême Court of the 
United States, and, following a motion in that court to dismiss the appeal, 

•For otlier cases see same topic & § nciieer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an application was made on behalf of the complainants for the allowance of 
a writ of certlorari. The appeal was dismissed, and the writ of certiorari 
allowed. The record on appeal was treated as a return to the writ. On 
the merits the judgment of the Circuit Court of Appeals Avas affirmed. Far- 
rell V. O'Brien, 199 U. S, 89, 119, 25 Sup. Ct. 727, 50 L. Ed. 101. Upon fillng 
the mandate of the Suprême Court in the Circuit Court, a judgment was 
entered dismissing the action and for costs in favor of Marie Carrau, and 
against the complainants In the sum of ?2,619.90. Thereupon Marie Carrau 
assigned said judgment to J. W. Robinson, one of her attorneys and the 
appellant herein, authorizing him to talce whatever action he might lawfully 
do under the law to collect the judgment with interest and costs. The 
assignment was subject to whatever payments had been made on the judg- 
ment by the United States Fidelity & Guaranty Company as surety upon the 
cost bond wherein there was a judgment against the company with interest 
and costs amounting to the svim of $495.89. Froui the judgment of dis- 
missal In the principal case the complainant appealed to the Suprême Coujrt 
of the United States where the judgment was afiirmed. Oorcoran v. O'Brien, 
208 U. S. 613, 28 Sup. Ct. 568, 52 L. Ed. 645. 

It appears that W. F. Hays, another attorney for Marie Carrau, claimed 
a lien against the judgment assigned to Robinson. This claim was for money 
claimed to hâve been advanced by him in payment of necessary expenses in 
litigation amounting in the aggregate to .$1.500. It appears, also, that one 
W. M. Russell claimed to hâve loaned ,S1,500 or $1,600 to Marie Carrau for 
the purpose of defraying the expense of litigation, and that Hays guaranteed 
the payment of a part of the money so borrowed. It appears, further, that 
the appellant caused exécution to issue upon the judgment, and the sum of 
$2,891.50 was realized after Ûedueting the $495.89 paid by the surety com- 
pany on the judgment. The court took testimony with respect to the rights 
of the parties claiming interest in the fund derived from the cost judgment, 
and thereupon entered an order distributiug the fund to the claimants, under 
which order the following amounts were paid: To W. M. Russell $1,790, and 
to W. F. Hays $496.33. 

From this order Robinson has appealed to this court, assigning as errors 
the order of the court in determining that the lien claimed by W. F. Hays 
was a valid claim against the judgment, and the funds arising from the 
enforcement of the exécution, and in determining that there was anythhig 
due Hays for money advanced, for which lie stood as the guarantor to Marie 
Carrau to make her défense in the action ; also, in determining any ques- 
tion whatever with référence to the amouut of money advanced by W. M. 
Russell, or that said Russell had a lien under the Hays lien upon the judg- 
ment, or otherwise ; that the court erred in not maiùng an order dis- 
tributiug the whole of said funds equitably between ail the parties who had 
furnished money to the said Marie Carrau in order to make lier défense in 
the main action. 

From a supplemental record it appears that the appellant was permitted 
by order of the court to use ïunds in the registry of the court for the pur- 
pose of defraying the expenses of this appeal. 

James J. Godfrey and J. W. Robinson, for appellant. W. F. Hays, 
Reynolds, Ballinger & Hutson, and Frank Shay, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The appellees hâve interposed a motion to dismiss this appeal on the 
ground that upon the face of the supplemental record the order ap- 
pealed from has been adopted by the appellant, and he is bound there- 
by. It appears that in the order directing the distribution of the pro- 
ceeds of the cost judgment to Russell, Hays, and Robinson in certain 
specified amounts it was ordered that Robinson should hâve the right 
to control the proceedings for collecting the judgment; that thcreaft- 
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er exécution was issued as directed by tlie court upon the request of 
Robinson and the amount of the judgment collected, and paid into 
the registry of the court; that, after the record on appeal had been 
forwarded to this court, Robinson applied to the lower court and ob- 
tained an order permitting him to apply such portion of such fund in 
the registry of the court as might be necessary to meet the expenses 
incident to this appeal, and charge the fund with such amounts. We 
find no merit in the motion to dismiss the appeal. The court found it 
necessary to'take action for the purpose of collecting the judgment, 
and to make this action effective to place the duty of controlling the 
exécution upon a party to the action. Robinson was such a party, and 
was an assignée of the judgment, and was therefore the party prop- 
erly designated by the order to collect the judgment. But in acting 
under this order Robinson did not become bound to the terms of the 
order of distribution, which was entirely a différent order and related 
to a différent matter. He was at liberty in a proper proceeding to 
question the correctness of the order of distribution, and secure its 
reversai if incorrect or unauthorized by law. Nor do we find grounds 
for holding that Robinson was bound by the order of distribution be- 
cause he obtained an order allowing him to use a portion of the fund 
in the registry of the court to defray the necessary expenses of this 
appeal. As an assignée of the judgment, he was admittedly a stake- 
holder or trustée whose interest it was to havt it finally determined 
to whom. the fund belonged, and the several amounts to which each 
was entitled under the law. It cannot be said that in thèse proceedings 
Robinson received such benefits under the order or decree of distribu- 
tion as bound him to its terms. The motion to dismiss the appeal must 
therefore be denied. 

The order of distribution is next to be considered on its merits. It 
appears that Hays claimed a lien against the judgment assigned to 
Robinson, but took no action to establish such a lien until Robinson 
applied to and obtained from the Circuit Court an order directed to 
Hays requiring him to establish bis lien. Upon this order the court 
took the testimony contained in the record, and made the order now 
under considération. It does not appear that Russell, to whom an 
award of $1,790 was made by the order, ever presented to the court 
any pétition or application for such an award, or for any award. He 
was not a party to the proceedings, but a witness upon the order to 
show cause and identified a written agreement with Marie Carrau, 
wherein he agreed to advance to the latter the sum of $425 with inter- 
est, for which, in case Carrau was successful in obtaining the estate 
of John Sullivan, deceased, as devisee, she would pay to Russell the 
sum of $1,000; but, in the event she failed to recover that estate, then 
she agreed to pay Russell the principal sum of $425, with interest. 
Hays signed this agreement as guarantor. Russell also testified that 
he had advanced to Carrau the sum of $1,600 for the expenses of the 
litigation, and that he had assigned the claim for this amount to Hays 
for collection. 

It appears that this loan of $425 was repaid to Russell from the pro- 
ceeds of the judgment obtained against the United States Fidelity & 
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Guaranty Company. That amount is, therefore, not involved in this 
controversy. This leaves the claim of Russell for $1,600 advanced by 
him to Carrau upon his testimony that he had advanced that amount 
"in this litigation." What Htigation? It is not stated. There was 
litigation in the state courts. It may hâve been advanced to pay the 
expenses of that litigation. If so, the claim cannot be considered hère. 
If the money was advanced to def ray the expenses in the United States 
courts where the cost judgment was awarded, then that fact should be 
made to appear by compétent évidence. Without such évidence the 
claim cannot be admitted. 

[2] With respect to the claim of Hays for money advanced by him 
to Carrau, certain contracts were introduced in évidence in support 
of such claim. The contracts were entered into between Hays and 
Carrau, and related to the interest which Hays was to hâve in the es- 
tate if recovered by Carrau; and it was provided in the first contract 
that : 

"Whatever costs, fées, or charges of the courts In such action or pro- 
ceedings that may be reqnired, or advanced shall be paid by the sald 
Marie Carrau ont of said estate." 

And in the second contract it was provided that : 

"Whatever costs, fées or charges of the court in such action or proceed- 
ing that may be required.to be advanced shall be dedueted froni the sum 
so recovered and the sum payable to said Hays shall he reckoned upon said 
basis." 

[3] Manifestly Hays had no lien upon the cost judgment for ad- 
vances which were to be paid to him out of the estate when recovered. 
The évidence respecting any other advances by Hays is toc indefinite 
and uncertain to form the basis of an adjudication, and for that reason 
must be rejected. The testimony in the record is very unsatisfactory, 
and leaves the question as to the rights of the parties to the cost judg- 
ment in a very doubtful state. The judgment was assigned to Robin- 
son for the purpose of having it collected and distributed among those 
entitled to be paid for their advances of funds to pay costs and ex- 
penses in the case of O'Callaghan v. O'Brien in the courts of the 
United States. We think the order should be reversed and remanded 
to the court below with instructions to permit Russell, Hays, and 
others claiming rights in this judgment to file their pétitions vi'ith the 
court if so advised with such évidence as they may be able to produce 
in support thereof that their rights may be fully determined, and, when 
ascertained; the proceeds of the judgment to be distributed pro rata 
among ail the claimants, claims having the status of liens, if there 
be any, to be accorded such préférence as thelaw provides. Claims 
for advances for costs and expenses not incurred in the case of O'Cal- 
laghan V. O'Brien, or in the same case under other title, in the United 
States courts, should be excluded, as also claims for advances the re- 
payment of which were contingent upon the success of Marie Carrau 
in this Htigation. 

Such wilt be the order of this court. It is further ordered that the 
appellant be allowed his costs. 
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SOUTHERN RT. CO. v. TERRELL. 

(Circuit Court of Appeals, Fifth Circuit. March 28, 1911.) 

No. 2,051. 

1. Trial (§ 295*) — Instructions — Construction as a Whole. 

In an action for injuries to a railroad lamplighter, the court gave an 
elaborate charge fuUy covering the issues, auttiorizing recovery only in 
the event the jury found défendant was négligent after defendant's 
servants discovered plaintlff's péril, but also charged that the jury 
should détermine whether, when plaintifC got in péril on the track, had 
defendant's servants used reasonable care to keep a proper lookout. they 
would hâve seen hlm intime tohave avoided injuring him, or whether, 
■when he got in péril, defendant's servants or agents were so close that, 
even if they had kept a proper lookout. they could not hâve stopiwd In 
tinie to prevent runnlng over him, and that lu the flrst case plaintifC 
was entltled to recover, and in the second the verdict should be for de- 
fendant. Held, that défendant was not entltled to a reversai because such 
charge predieated liabillty on péril to plalutlff arising from the mère 
fact that he was on the track, or from some other péril than that which 
arose from the fact that his foot was eaught in the track ; the charge, 
when consldered as a whole, being sufficient. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. 
Dig. § 295.*] 

2. Trial (§ 260*) — Rbqtjest to Charge — Refusal. 

It is not error to refuse a request to charge substantially covered by 
instructions given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.*] 

In Error to the Circuit Court of tlie United States for the Northern 
District of Alabama. 

Action by J. H. Terrell against the Southern Railway Company 
Judgment for plaintiflf, and défendant brings error, AfSrmed. 

This Is an action originally commenced in the city court of Birmingham, 
Ala., by the défendant in error, against the Southern Railway Company, the 
plaintiff in error, and renloved by the latter, by proper proceedings, to the 
Circuit Court of the United States for the Southern Division of the Northern 
'District of Alabama, at Birmingham. The plaintifC below sought to recover 
damages for Personal Injuries received by him August 19, 1905 ; it being al- 
leged that, while being employed by the défendant as a lamplighter, and while 
acting in the Une of his employment, he was in the act of crossing the de- 
fendant's track, near the clty of Birminghaiu, his foot was eaught between 
the rail and switchpoint of the track, so that he could not extricate himself, 
and that while he was in this position he was negligently run over, or wan- 
tonly run over, as variously charged In the several counts of the complaint, 
by an engine in charge of the defendant's employés, and so injured that his 
foot had to be amputated. On the trial" of the case in the court below there 
were verdict and judgment for the plaintifC in the sum of $5,000, from which 
judgment the défendant below sues out this writ. 

The original complaint contained four counts, to each of which demurrers 
were interposed. After the removal of the case into the court below, eight 
other counts were added to the complaint, by amendment, numbered respec- 
tlvely, 5 to 12, Inclusive, and to each of thèse additional counts the same de- 
murrers were Interposed. The court sustained the demurrers interposed to 
count No. 2, and overruled the demurrers to the other counts. Thereupon the 
défendant filed its pleas of the gênerai issue and five spécial pleas, settlng up 
contributory négligence of the plaintifC in varions forms. SubseqUently, after 

•For other cases see same topic & § numbbh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ail the évidence was Introdueed. the court gave the gênerai affirmative charge 
as to each of counts numbered 8 and 12, and the court, in its oral charge to 
the jury, instructed them that they need not consider any of the counts of 
the complaint, except counts 5, 6, 7, 9, 10, and 11. Thèse remaining counts 
were substantlally alike in ténor and effect, except that counts 5, 6, 7, and 9 
charged, respectively, simple négligence merely on the part of the employé 
mentloned thereln, as having charge or control of the defendant's engine, la 
the opération of the engine, and counts 10 and 11, respectively, charged that 
the employé mentioned therein was guilty of wantonly or Intentionally caus- 
ing or Inilicting the plaintiff's injuries. Count 5 attributes négligence to 
Charles Rollins (Rawlins), shown by the évidence to hâve been foreman of the 
engine ; count 6 attributes négligence to J. F. Gallagher, shown by the évi- 
dence to hâve been the fireman ; count 9 attributes négligence to a person la 
the service or employment of défendant, whose name was unknown, but who 
is alleged to hâve had charge or control of the engine ; count 10 charges the 
said Charles Rollins (Rawlins) wlth having wantonly or intentionally inflicted 
the plaintiff's injuries ; and count 11 charges the said Gallagher wlth having 
wantonly or Intentionally inflicted the said Injuries. 

The case went to the jury only on the said six counts of the complaint and 
defendant's said pleas interiwsed thereto. The défendant requested in writing 
the gênerai affirmative charge as to each of said six counts, but the court re- 
fused each of said requests, to whlch the défendant excepted. The plaintiffs 
in error do not insist on any of said last-named exceptions, except that re- 
served to the rullng of the court in refusing Xo glve the gênerai afiarmative 
charge as to count numbered 7. 

James Weatherly and J. T. Stokely, for plaintiff in error. 
G. R. Harsh, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

' PARDEE, Circuit Judge (after stating the facts as above). At a 
former day of tins term, this court entered the following opinion and 
judgment: 

"The flrst six assignments of error complain of errors of the trial court In 
ruling on the pleadings. As to thèse assignments, counsel for plaintiff in er- 
ror State in their brief that they do not insist upon them. AU the other as- 
signments complain of errors of the trial court In charges to the jury actually 
given, and to refusai to give spécifie charges requested. 

We flnd in the record that on December 10, 1909, the trial judge granted 60 
days from that date within which to file bill of exceptions ; that on January 
13, 1910, application was made for a writ of error to this court, which was 
allowed, and bond and assignment of error flled ; but we do not find in the 
record any bill of exceptions, nor any explanation of a document found in the 
printed transcript entitled 'Bill of Exceptions,' but without date or filing 
marks, and not purporting to be signed by the trial judge. Without a duly 
signed bill of exceptions, we cannot pass upon alleged errors of the trial court 
In charging the jury. 

"The judgment of the Circuit Court is afflrmed." 

Since entering this decree, it has been made to appear that the pur- 
ported bill of exceptions found in the printed record, without date or 
filing marks, and not purporting to be signed by the trial judge, was 
actually signed by the trial judge, filed in due season, and left out of 
the transcript by omission of the maker thereof ; and thèse facts are 
further made to appear by a written consent of counsel on both sides 
on file with the clerk. Under thèse circumstances, we hâve taken up 
the case for further considération as though a formai application for 
rehearing had been filed and granted. 
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Of the assignments of error not passée! upon in our former decree, 
counsel for plaintiff in error in their brief insist only upon the seventh, 
twelfth, and sixteenth, through the twenty-second, inclusive. 

[1] The seventh assignrnent of error is as foUows: 

"The Circuit Court erred in orally charging the jury as foUows: 'It seems 
to me, to simplify the luatter, uiider the facts in the case, the important point 
for you to détermine in regard to the llability of the parties is whether under 
the évidence you are reasonably satisfied that when the plaintiff got on the 
tvsLCk, or when he got in péril on the track, whether you are reasonably satis- 
fied from the évidence that, if the defendant's servants had used reasonable 
care to keep a proper lookout, they could hâve seen him in tlme to avoid hls 
injury, or whether, on the other hand, when he got in péril, the defendant's 
servants or agents were so close that, even if they had kept a proper lookout, 
still they could not hâve stopped in time to hâve prevented running over him. 
In other words, in the first case you flnd for the plaintiff, and in the second 
case you flnd for the défendant. That is the way It looks to me." 

It is claimed that in this charge the court predicates Hability of the 
défendant on a situation of péril to the plaintifif arising from the mère 
fact that he was on the track, or from some other péril than that 
which directly arose from the fact that his foot was caught in the 
track. The above instruction is a part of an elaborate charge fully 
covering the issues presented by the pleadings and évidence, and from 
the charge as a whole it is clear that the judge does not predicate Ha- 
bility of the défendant from the time when the plaintiff got on the 
track, or even from the time when he got in péril on the track, but 
only from the time the defendant's agents should hâve discovered that 
the plaintiff was in péril. 

The twelfth assignment of error complains of the refusai of the 
court to charge that under the évidence the jury could not find a ver- 
dict in favor of the plaintiff on the seventh count of the complaint. 
The évidence fully warranted submitting this count to the jury. 

[2] The sixteenth to the twenty-second assignments of error com- 
plain of refusais of the court to give spécifie charges as follows, to wit : 

"(16) The Circuit Court erred in refuslng to give the following wrltten 
charge requested by défendant: 'Knowledge of the péril of the plaintiff, as 
applied to the facts of this case, dates only from the moment plaintiff was 
caught between the rails, and this fact must hâve been apparent to those In 
charge of the engine, and no duty to stop the train arose until it became ap- 
parent.' 

"(17) The Circuit Court erred in refusing to give the following wrltten 
charge requested by défendant: 'If the Jury believe from the évidence that 
none of those in charge of the engine had reasonable opportunity to avoid 
striking plaintiff with the engine after they became aware that he was 
"stuck" on the track, your verdict must be for the défendant.' 

"(18) The Circuit Court erred in refusing to give the following wrltten 
charge requested by défendant: 'If the jury believe from the évidence that 
those in charge of the engine waited so long before beginning to stop the en- 
gine that they could not stop it in tlme, but that they began to stop as soon 
as they saw Terrell was in a position of péril, your verdict must be for the 
défendant.' 

"(19) The Circuit Court erred in refusing to give the following wrltten 
«harge requested by défendant: 'No duty to Terrell existed until he was actu- 
ally in péril, and under the facts of this case he was not in péril until his 
foot was caught in the track, as shown by the évidence.' 

"(20) The Circuit Court erred in refusing to give the following wrltten 
charge requested by défendant: 'If you believe from the évidence that the 



302 186 FEDEEAL EEPOETEU 

plafntiflTs foot waa caught In the track, and that when canght tlie engine was 
60 close to him it was too late to avoid striklng him, you must bring m a ver- 
dict In favor of the rallroad company.' 

"(21) The Circuit Court erred In refuslng to give the followlng written 
charge requested by défendant: 'If you believe from the évidence that those 
In charge of the engine saw the plalntifFs péril as soon as it could hâve been 
seen by the use of due care (his péril conslsting of the fact of his foot being 
caught In the track), and that thereafter they used due care to avoid striklng 
him, you should flnd for the défendant.' 

"(22) The Circuit Court erred in refuslng to give the following . written 
charge requested by défendant: 'I charge you that the fireman's duty to keep 
a lookout ahead Is not an absolute duty, but Is relative to other duties which 
he may hâve to perform, and he is not necessarily guilty of négligence if he 
dld not look ahead, and he is not guilty of any wrong or négligence at ail. If 
you believe from the évidence that in approaching the place of the accident, 
when he mlght hâve seen the plaintlfC, he did not see him, because he was 
performlng other duties whlch he was reasonably required to perform.' " 

The charge of the judge is given in full in the record. It substan- 
tially and correctly covers ail the matters of law arising under the évi- 
dence and involved in thèse several spécial requests, and theréfore \v 
fin d no réversible error in refusing to stress by emphatic répétition any 
one of the propositions. It was his province to instruct the jury in 
the law of the case in his own language, and he could well refuse to 
adopt the spécifie language of counsel. 

For the reasons herein given, and considering our former judgment 
as withdrawn, exeept in relation to the first six assignments of error, 
the judgment of the Circuit Court is now in ail respects affirmed, with 
costs. 



In re J. JUNGMANN, Tnc. 

(Circuit Court of Appeals, Second Circuit. Mareh 13, 1911.) 

No. 206. 

1. BANKBtn>TOT (§ 440*) — Appeal and Revision Pboceedings— Apptiat, or TtE- 

VISION AS PJROPEB REMEDY — "CONTEOVEBST ABISING IN BANKKUPTCY PKO- 
CEEDING." 

A dispute between a recelver In bankruptcy and an outside person as 
to whether a contract was made between them for the sale and purchase 
of property of the estate, brought before the bankruptcy court for déter- 
mination, Is a "controversy arising in bankruptcy proceedings," within 
the nieaning of Bankruptcy Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 
(D. S. Comp. St. 1901, p. 3431), and an order made' therein is reviewable 
by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dlg. § 440.»] 

2. Banksuptcy (§ 11T*)^Sale of Pkopebit— Oedeb— Peoceedino Aqainst 

puechaseb to ejnfokce conteaot. 

An order njade by a court of bankruptcy authorlzlng a receiver to sell 
property of the estate at private sale in accordance with an offer made 
ttierefor by an outside party, whose counsel was présent and assented, 
rendered the transaction a judiclal sale as blnding on the purchaser as 
though his offer had been made and accepted and the sale approved by the 
court after authority to sell had been given, and, If he refuses without 
cause to carry ont his contract, he may be compelled to do so by rule or 

*For other cases see same topic & § numbsb in Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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atîaeliment Issulng out of the court under whose order the sale was 
made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 167; Dec. 
Dig. § 117.*] 

3. Bankruptct (§ 117*). — Sale of Peopbett or Estate— Consteuction or 

CONTRACT. 

Under a contract made with a receiver In bankruptcy for the purchase 
of property of the estate, Including a stock of goods, by whlch the pur- 
chaser agreed to take "ail salable merehandise in good condition at the 
lowest market purchase priée," he cannot be required to accept the in- 
ventory and priées made by appraisers appointed by the court without 
havlng an opportunity to be heard as to the condition and market priée 
of the goods. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 167; Dec. 
Dig. I 117.*] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of New York. 

In the matter of J. Jungmann, Incorporated, bankrupt. Appeal by 
Hegeman & Co. from an order of the District Court. Reversed. 

This cause cornes hère upon appeal from and pétition to revise an order of 
the District Clourt, Southern District of New York, which directed Hegeman 
& Co., a corporation, and certain of its officers, to carry out the terms of ther 
judicial sale, ordered and confirmed "by said court, of certain property be- 
longing to the estate of the alleged bankrupt." The order further provlded 
that, In the event of failure to carry out the terms of said order, they "shall 
be liable as and for a contempt for their failure so to do." 

The corporation J. Jungmann, Inc., had heen in business for many years. 
selling drugs, médicinal articles, and druggists' sundries in a number of dif- 
férent stores in the borough of Manhattan. It beoame flnancially embar- 
ràssed, and on February 15, 1910, a pétition In involuntary bankruptcy was 
filed in the Southern District of New York and a receiver of its property was 
appointed. The pétition in bankruptcy was contested, and a committee of 
creditors was chosen at a meeting of creditors, which sought to reorganize 
the afCairs of the alleged bankrupt. Apparently to facilitate their efforts in 
that direction, the receiver was discharged on March 3, 1910, but the bank- 
ruptcy proceedings were not dismissed. After negotiations between the chair- 
man of this committee and the représentatives of liegeman & Co., an offer 
to purchase certain of the alleged bankrupt's property was made. It reads 
as follows : 

"Hegeman & Co. of New York City, 200 Broadway. 

"New York, April ISth, 1910. 

"Mr. Jos. Plaut— Dear Sir: On behalf of Hegeman & Co. I offer to take 
over the Third Ave. store of Dr. Jungmann, same being 25 ft. by 105 ft. deep, 
and to pay for the store fixtures and prescription books $7,500.00, and also 
to pay for ail salable merehandise in good condition at the lowest market pur- 
chase priée, excluding goods on hand made and manufactured and put up by 
Dr. Jungmann. The store is to hâve 21 (twenty-one) year lease from May i, 
1910 ; $5,000.00 for the flrst ten years, and $6,000.00 for the next eleven years, 
Hegeman & Oo. to pay ail the taxes and assessments during the life of the 
lease, and to be subordinated to a flrst mortgage of $50,000.00. 

"For the 42nd Street store we are willing to pay for ail the store fixtures, 
fountain and everything conneeted with It, and prescription books, $7,500.00 
and purchase said store subjeet to a présent lease and sub-letting. Purchase 
of merehandise of this store to be the same as the purchase of marchandise 
la 3rd Ave. stotç. Terms of payment In both cases to be made: 

"Vs— Cash. ^ • 

"% — Note, 6 months, @ 5%. 

"%— Note, 12 months, @ 5%. 

•For other cases ïee same topic &i ncubbb lu Deo. & Am. Digs. 1907 to date. & Rep'r Indexes 
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"For the purpose of defining merchandlse, would say tliat we consider mer- 
chandise to be goods usually sold over the counter, and flxtures to consist 
of ail articles not sold, including prescription bocks. 

"Tbis offer subject to acceptance within three days. 

"Possession, the iirst Sunday following date ail légal papers are signed sat- 
Isfaétory to our attorneys. 

"Tours trvTly, Geo. Kamsay, Vice Président." 

On April 21, 1910, upon the pétition of certain creditors, a new receiver 
Avas appointed, who took possession of ail the property of the alleged bank- 
rupt, Including that mentioned in the offer of April 18th. Ou May eth the 
court made an order authorizing a,nd empowering the temporary receiver "to 
sell at private sale the assets and effects of the alleged bankrupt in accord- 
ance with the offer of Hegeman & Co.'" 

It is apparent from this olïer and from undisputed testimony that, although 
by acceptance within the three days (or within whatever extended period 
might be agreed upon) a binding contract might be entered into, much more 
would hâve to be done before such contract could be completed. The leases 
of the two stores stood in the name of Dr. Jungmann. Tbere was a blanket 
mortgage to one Wyeth of $45,000 coverlng the Third avenue store and other 
property. The amount of salable merchandlse had to be determined by 
taking inventories or otherwise, and its "lowest market purchase priée" de- 
termined in soœe way; For some three months after May 6th the représen- 
tatives of the parties were engaged in discussing how thèse matters should 
be arranged and in carrying out such arrangements. On August llth Hege- 
man & Co. notifled the chairman of the creditors' commlttee that "Hegeman 
& Co. had ceased to be interested in the Jungmann proposition," and on Au- 
gust 20th eounsel for Hegeman & Co. wrote to counsel for the receiver to the- 
same effect. Thereupon application was made to the court for an order com- 
pelling Hegeman & Co. to carry out the terms of the contract. Such applica- 
tion was heard upon voluminous pétitions and affidavlts submitted by both. 
sides and resulted in the entry of the order now sought to be reviewed. 

Philbin, Beekman, Menken & Griscom (Charles K. Beekman, S. 
Stanvi^ood .Menken, and Morton G. Bogue, of counsel), for appellant. 

Thomas & Oppenheimer (Léo Oppenheimer, Charles E. Buchner, 
and Max Ash, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
It is contended that this order is not appealable; that it can be re- 
viewed only by pétition to revise. Thé authorities upon this branch 
of bankruptcy practice are so numerous and there is such conflict be- 
tween them that it is sometimes difficult to détermine within which 
class a particular order of the bankruptcy court may f ail ; whether it 
is a "proceeding of the court of bankruptcy," or "a controversy aris- 
ing in bankruptcy proceedings." It may be taken as settled that each 
case is to be determined by its own facts, and that the important con- 
sidération is the object and charactér of the proceeding sought to be 
reviewed. To us the classification of the order in this case seems plain. 
If the question were whether or not the bankruptcy court should hâve 
directed the sale of the bankrupt's property at some particular time, 
or in some particular manner — at auction or at private sale — or to 
some particular indiyidual, or for Some particular price, we would 
hâve a proceeding in bankruptcy, pure and simple. But in this case 
substantially the only question raised is whether or not a contract 
of purchase was ever made. This would certainly seem to be a "con- 
troyergy, in a bankruptcy proceeding" arisirig between the receiver and 
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an outside person; the former insisting that the latter made a con- 
tract with him, and the latter strenuously denying that any such con- 
tract was made. Such a controversy would be justiciable in other 
courts. The receiver might, if he chose to do so, bring suit in a state 
court or in the Circuit Court provided there was the requisite divers- 
ity of citizenship, alleging the making of the contract and asking dam- 
ages for an alleged breach of it. Since that is the kind of controversy 
which has arisen in this bankruptcy proceeding, its décision by the 
district judge is reviewable by appeal. Mason v. Wolkowich, 150 Fed. 
699, 80 C. C. A. 435, 10 L. R. A. (N. S.) 765; Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772. 

The district judge found that the written oiïer concededly made 
to the committee of creditors was by it accepted within the three days 
and transf erred to the new receiver with the full consent and approval 
of Hegeman & Co. There are conflicting statements in the affidavits 
and pétitions ; but, after a most caref ul perusal and analysis of them, 
we are entirely satisfied that this finding is correct. Indeed, there is 
sufficient in the papers submitted by appellant to show that during the 
period immediately succeeding the appointment of the new receiver 
it entered into negotiations with him which contemplated such action 
on his part as would enable him to carry out the terms of the con- 
tract and to give Hegeman & Co. a good title thereunder. We do not 
hold that thèse various statements show an estoppel, or anything of 
that sort, but find in them évidence entirely persuasive to the con- 
clusion that its représentatives knew that a contract had been made 
by offer and acceptance and were concerned merely in making sure 
that Hegeman & Co. should get a good title to what it had agreed to 
buy. When the order of May 6th was made, authorizing and empow- 
ering the receiver to sell the specified property at private sale in ac- 
cordance with the offer of Hegeman & Co., its counsel was présent. 
Respondent's papers would indicate that he united in the application, 
although the order does not recite the fact. An affidavit of the treas- 
urer of Hegeman & Co. asserts that counsel "attended court at re- 
quest of counsel for receiver to explain the situation to the court and 
the financial situation of Hegeman & Co."; counsel himself makes 
no statement as to what took place before Judge Holt on May 5th, 
although three affidavits by him referring to other matters are found 
in the record. If there were any question about the acceptance of 
the offer by the committee within the three days, we should find no 
difficulty in reaching the conclusion that on May 5th Hegeman & Co. 
assented to the acceptance of its offer by the receiver, subject only to 
the qualification that such acceptance should amount to nothing, if 
the court failed to approve of a sale upon the terms indicated. 

[2] We are also satisfied that, by the court's approval of the sale 
upon the terms offered, the transaction became a judicial sale as fuUy 
as if sale had bèen ordered before any offer were made, and the 
offer subsequently made had been considered and approved. There 
seems to be no sound distinction between a sale at auction and a pri- 
vate sale approved by the court, so far as the purchaser's obligation 
to comply with his bid or offer is concerned. In either case, by volun- 
tarily becoming a purchaser of property sold under order. of the court, 
186 F.— 20 
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he submits himself to the jurisdiction of the court, and when such 
purchaser refuses without cause to carry eut his contract he may be 
compelled to do so by rule or attachment issuing out of the court under 
whose decree the sale is had. Camden v. Mayhew, 129 U. S. 73, 9 
Sup. et. 246, 32 L. Ed. 608 ; Brasher v. Van Cortlandt, 2 Johns. Ch. 
(N. Y.) 505 ; Mason v. Wolkowich, 150 Fed. 700, .80 C. C. A. 435, 
lOL. R. A. (N. S.)765. 

It is further contended by the appellant that there is no évidence, 
except statements in the affidavits of receiver and his counsel, that 
receiver is in a position .or has power to convey the property referred 
to in the order ; and that appellant has never been tendered any docu- 
ments conveying or purporting to convey a clear and valid title to the 
property. It should be remembered, however, that ever since August 
11, 1910, when its vice président asserted that it had ceased to be 
interested in the Jungrriann proposition, it has uniformly insisted that 
it never made any contract at ail. Of course, if it had made no con- 
tract to purchase, ail questions as to seller's title would be académie. 
The affirmance of this order will in no way impair appellant's right 
to insist upon its objections to the validity of the documents by which 
the seller may endeavor to carry out the terms of the contract. When 
application shall be made to punish for disobedience of the order, 
proof that the receiver has failed to tender what the contract called 
for will be a complète défense. 

[3] In one important particular, however, the order appealed from 
seems not to be warrantée! by the proof s. The contract obligates Hege- 
man & Co. to pay for ail salable merchandise in good condition "at 
the lowest market purchase price" ; the order adopts "the inventory 
and . priées made by the officiai appraisers," and directs Hegeman & 
Co. to pay "the amount so ascertained by said appraisers." Unless 
it is settled as a fact, which Hegeman & Co. can no further dispute, 
that the décision of the appraisers as to inventory and priées is cor- 
rect, this part of the order is broader than the contract. Of course, 
under such a contract as this, the unspecified détails of items and mar- 
ket priées must be settled in some way; but in whatever way that is 
donc the purchaser must be ciccorded a hearing and opportunity to 
review. So far as this record discloses, Hegeman & Co. had no notice 
of application for the appointment of appraisers, no opportunity to 
be heard on their sélection, no notice of any hearing before the ap- 
praisers, no opportunity to introduce évidence showing the condition 
of any goods (whether "salable" or not) or their market value, no 
notice of any détermination by the appraisers, no notice of any ap- 
plication to the court to approve such détermination or any hearing 
on such application. Apparently upon this important branch of the 
case it has as yet had no day in court. It may be that as a matter of 
fact it participated in the appraisement and concurred in the con- 
clusions of the appraisers; but We can détermine the validity of this 
order only upon the record submitted hère; and, since the point is 
raised in the àssignments of error ànd insisted upon on the argument, 
we must reverse the order. 

If in fact thêy did so participate or had opportunity to participate, 
of which théy did not avail themselves, this reversai will not prevent 
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the District Court from making a new order requirîng Hegeman & 
Co. to carry out its contract. Or such new order may be made after 
the quantity of goods and their "lowest market price" shall hâve been 
determined at a hearing where Hegeman & Co. hâve been given full 
opportunity to be heard. 

In one other respect the order is open to criticism. The contract 
provided for payment one-third cash, one-third 6 months' note, and 
one-third 12 months' note. The order recites that since the making 
of the inventories goods hâve been sold and bought by the receiver — 
both stores are going concerns — and a référée is appointed to ascer- 
tain what amount has been so sold and bought and whether the total 
value of the merchandise is less at the time of the transfer of pos- 
session than that found by the appraisers, sûch réduction, if any, to 
be credited to Hegeman & Co. This is a proper provision, but the 
order further directs that such amount be credited on the notes only; 
it should be credited in proportions like those named in the contract, 
one-third on the cash payment and one-third on each of the two notes. 

The order is reversed, without préjudice to its re-êntry when objec- 
tions referred to in this opinion are removed. 



RTMIMBRMAN et al. v. UNITED STATES, t 
(Circuit Cîourt of Appeals, Eightli Circuit. March 29, 1911.) 
No. 3,396. 

1. PosT Office (§ 35*) — Scheme to Dbfraud— Eléments of Offense. 

The éléments of the offense defined by Rev. St. § 5-180 (U. S. Comp. St. 
1901, p. 3696), prohibiting the use of the post office in the furtherance of 
a scheme to defraud, are the devise or intended devise of the artifice to 
defraud by accused, the intention to effect the scheme or artifice by open- 
ing correspondence or communication with some person throuîfh the mail 
or by inciting some person to open communication with him tlirough the 
mail, and the exécution of the scheme or artifice or an attempt to do so 
by the deposit of a letter or other communication In the post office for 
transmission or delivery, or taking or receiving a letter or communication 
for that purpose therefrom. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
§ 35.*] 

2. Post Office (§ 35*) — Wkongftji. Use— Sciieme to Defraud — Indictment. 

In a prosecution for using the post office establishment in furtherance 
of a scheme to defraud, in violation of llev. St. § 5480 (U. S. Comp. St. 
1901, p. 3696), it is not necessary that the scheme charged in the indict- 
nient, If carried out, would necessarily defraud, liut it is suflicient if the 
scheme as charged is reasonably adapted to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.*] 

3. Post Office (§ 48*) — Wbongful Use— Scheme to Defkaud — Indtctment. 

An indictment for using the post office establishment in the furtherance 
of a scheme to defraud alleged that, for the purpose of defrauding K. out 
of certain hôtel property owned by him In Illinois, défendants represented 
and stated to him that they were the owners of a certain 360 acres of 
land in H. county, 0kl., of the value of $32 per acre, which they would 
exchange with K. for his hôtel .property, when, In fact, défendants had 

•Forotlier oaBes see eame topio & 5 numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearing denled May 29, 1911. 
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no title or Interest in the Oklahoma land whlch they undertook to convey 
to K. by a pretended deed, purporting to be made by others; fhat de- 
fendants Intended to defraud, and did in fact defraud, K. out of tlie botel 
property, and, in tbe furtlierance of such schenie and as a means of exe- 
cutiug jt, they unlawfully, etc., devised and caused to be deposited in the 
post office certain letters, etc., contalning an abstract of title and opinions 
of attomeys. Held, that the indictment was not demurrable for a failure 
to sufflciently state the facts constituting the scheme to defraud. 
[Ed. Note.— For other cases, see Post Office, Dec. Dlg. § 48.*] 

4. Indictment and Information (§ 121*) — Certaintt— Bill or Pabticulaes. 

Where the language used in an indictment, though sufflcient to state 
the offense intended to be charged, was such that défendants might be 
surprised by the production of évidence for which they were unprepared, 
their remedy was by an application for a bill of particulars before trial. 

[Bd. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §1 316-320; Dec. Dig. § 121.*] 

5. Post Office (§ 48*) — Mistjse of Mails — Indictment. 

Where an indictment for mistise of the mails in the furtherance of a 
scheme to defraud alleged that, as a means of executing the scheme, de- 
fendants unlawfully, etc., deposited and caused to be deposited in a 
United States post office at H., in Oklahoma, a registered envelope ad- 
dressed and directed to K. (the person Intended to be defrauded), sucli 
envelope being duly stamped wlth postage thereon, and then and there 
contained a certain letter directed to K. purporting to be signed by one 
of the défendants, a copy of which was set out, and also contalning opin- 
ions with référence to the title to land in Oklahoma, which défendants 
were attempting to exchange for K.'s property, and the letter so deposited 
In the United States post office was transferred by means of the post of- 
fice establishment to K. In furtherance of and in exécution of the scteme 
and artifice to defraud, it charged with sufflcient certainty that défend- 
ants Intended to effect the scheme or artifice by opening correspondence 
with K. through the United States mails. 

[Ba. Note.— For other cases, see Post Office, Dec. Dig. § 48.*] 

6. Post Office (§ 48*) — Misuse op Mails— Indictment— Deposit of Lbttbb. 

Where an Indictment for the misuse of the mails in furtherance of a 
scheme to defraud did not expressly state that the letter in question de- 
posited in the post office was to be sent or dellvered by the Post Office 
Department, but charged that it was mailed and addressed to the per- 
son to be defrauded, that the envelope was duly stamped with postage, 
and that défendants then and there unlawfully, etc., and knowingly depos- 
ited It In the United States post office, it sufflciently charged that the 
letter was to be sent or delivered by the United States mails. 
[Ed. Note.^For other cases, see Post Office, Dec. Dig. § 48.* 
Nonmailable matter, see note to Tlmmons v. United States, 30 0. O. 
A. 79.] 

7. Post Office (§ 48*) — Misuse of Mails— Scheme to Defbaud— ScienTbr. 

Where, in a prosecution for misuse of the mails in the furtherance of 
a scheme to defraud, the Indictment alleged the devise of a scheme to de- 
fraud K. out of certain hôtel proi)erty by inducing hlm to make an ex- 
change of the property for certain real estate in Oklahoma, whlch de- 
fendants did not own, that they contemplated the use of the mail service 
of the United States in executing the scheme. and actually employed such 
service in the sending of a letter to K., contalning matter calculated to 
further the trade, it was not détective for failure to charge by way of 
scienter that défendants knew that nelther they nor the person they ex- 
pected to hâve convey the land did not bave title thereto. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 48.*] 

*For otber cases see same toplo & % numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Ckiminax IiAW (§ 1044*) — Weit of ISreok—Review— Objections in Trial 
Court — Motion for Dibected Verdict. 

The sufficlency of évidence to sustain a conviction cannot be reviewed 
on a writ of errer, where défendants made no request at the close of ail 
the évidence for a directed verdict. 

[Ed. Note. — For other cases, see Criniinal Law, Dec. Dig. § 1044.*] 

Sanborn, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma. 

Edward Rimmerman and another were convicted of using the Unit- 
ed States mails in furtherance of a schéma to def raud, and they bring 
error. AfSrmed. 

N. A. Gibson (W. W. Hyams, on the brief), for plaintiflfs in error. 

Wm. J. Gregg, U. S. Atty. (Frank Lee, Asst. U. S. Atty., on the 
brief), for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Plaintiffs in error were in- 
dicted, tried, convicted, and sentenced in the United States Court for 
the Eastern District of Oklahoma for a violation of section 5480 of 
the Revised Statutes, as amended March 2, 1889 (25 Stat. 873). The 
indictment, though not skillfully drawn, in substance, charges défend- 
ants with having devised a certain scheme and artifice to defraud one 
John R. King, which scheme and artifice to defraud viras to be efïected 
by opening correspondence and communication with said King by 
means of the post office establishment of the United States. The in- 
dictment is very lengthy, occupying over three pages of the printed 
record. The scheme to defraud is stated with much détail, and, when 
analyzed, shows it was for the purpose of def rauding King out of cer- 
tain hôtel property owned by him in the state of Illinois of the value 
of $12,CKX), to be accomplished by representing and stating to King 
that they were the owners of a certain 360 acres of land in Hughes 
county, State of Oklahoma, of the value of $32 per acre, which they 
would exchange with said King for his said property; that, in fact, 
they had no title or interest in said land in Oklahoma; that they un- 
dertook to convey said land to King by a pretended deed purporting 
to hâve been made by one Thomas H. Wright and Dora Wright ; that 
they intended to defraud and did in fact defraud said King out of 
his said hôtel property, with a view to, and did, immediately couvert 
the same to cash ; that in furtherance of said scheme, and as a means 
of executing the same, they unlawfuUy, feloniously, willfully, and 
knowingly deposited and caused to be deposited in a certain United 
States post office at Holdenville, in the state of Oklahoma, one certain 
registered envelope addressed to the postmaster at Bridgeport, 111., 
which contained a certain envelope addressed and directed to said King 
at Bridgeport, 111., said envelope being duly stamped with postage 
thereon, and which envelope then and there contained a certain letter, 
dated at Holdenville, Okl., and directed to said King at Bridgeport, 111., 

*— ^ -.^-^-— -^— __^^-^— — ___^^___^^^^.-^^___^__»«„_ 

*For other cases see same toplc & § numbeb In Dec. & Âm. Digs. 1907 to date^ & Rep'r Indexes 
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which purported to be signed by one of the défendants, a copy of which 
letter was set out in the indicttaént, and that said letter also contained 
three certain written opinions of a party named to the efïect that the ti- 
tle to said land in Oklahoma was vestedin said Thomas H. Wright, 
which letter, being so deposited in the United States post office, was 
' "transferred by means of the post office estabhshment to said John R. 
King, in furtherance of, and in exécution of, the aforesaid scheme and 
artifice to defraud." . 

A gênerai demurrer was filed to the indictment, which was over- 
ruled. 

[ 1 ] It is settled law that the statute under which the indictment in 
this case was based contains three essential éléments, which must be 
charged in the indictment in a substantial manner : 

"(1) The persôn charged must hâve devlsed or intended to devise a scheme 
or artifice to defraud. (2) He must hâve intended to efCect the scheme or 
artifice by opening correspondence or communication with some person through 
the mail or by inciting soipe person to open communication with him through 
the mail. (3) In and for executing the scheme or artifice, or attempting to 
do so, he must hâve either deposited a letter or other communication in the 
post office for transmission and delivery, or taken or received one therefrom." 
Brown V. U. S., 143 Fed. 60, 74 C. G. A. 214, and cases cited. 

[2] It is not necessary that the scheme charged in the indictment, 
if carried out, would necessarily defràud. It is sufï^cient if the scheme 
as charged is reasonably adajated to defraud. Dùrland v. U. S., 161 
U. S. 306, 16 Sup. et. 508, 40 Z. Ed. 709; Miller v. U. S., 133 Fed. 
341, 66 ce. A. 399'; Brooks v. U.S., 146 Fed. 223, 76 e. C. A. 581. 
Such was the character of the scheme as charged in this case. 

[3] The facts constituting'this scheme were stated in a manner to 
acquaint accused of the charge against them and sufficiently to render 
the indictment unobjectionable as against a demurrer in that respect. 
[4] If the language used' was such that the défendants might be sur- 
prised by thé production of évidence for which they were unprepared, 
they should, before the, triai, hâve applied for a bill of particulars. 
It was said by Justice Vçin Devanter, then circuit judge, speaking for 
this court, in Rinker v. U. S„ 151 Fed. 755-759, 81 C. e. A. 379, 383: 

"Wlien an indictment sets forth the facts constituting the essential éléments 
of the offense with such certainty that it cannot be pronounced ill upon mo- 
tion to quash or demurrer, and yet is couched In such language that the ac- 
cused is liable to be surprised by the production of évidence for which he is 
unprepared, he should, in advance of the trial, apply for a bill of the partic- 
ulars ; otherwise it may properly be assumed as against him that he is fully. 
Informed of the précise case which he must meet upon the trial [clting nu- 
merous authorities]." 

[5] The indictment charges with certainty the second élément of 
the offense, that défendants intended to effect the scheme or artifice 
by opening correspondence with King through the United States mails. 

[6] In charging the third élément of the offense, the indictment does 
not in express terms say that the letter deposited in the United States 
post office was to be sent or delivered by the Post Office Department, 
as the amended statute requires, and as it would hâve been easy to 
do. It, however, charges that the letter was mailed at Holdenville, 
Okl., was addressed to said King zt Bridgeport, 111., the" envelope was 
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duly stamped with postage, and that plaîntiffs in error then and there 
unlawfully, feloniously, willfully and knowingly deposited it in the 
United States post office. This is a sufficient charge that it was to 
be sent or delivered within the rule announced by this court in Rinker 
V. United States, supra, wherein it was said : 

"The indictment, in addition to stating that the défendant 'unlawfully and 
knowingly' deposited the letter in the United States poSt office, states that the 
letter was 'inclosed In an envelope which * » * ^-jjg jjjgjj ^j,^ there 
stamped with a two-cent United States postage stamp so as to entitle It to 
transmission through the mails of the United States,' and 'was then and 
there addressed and directed to (the name will be omitted) city,' and that 'the 
mailing by him as aforesaid' was contrary to the statute, etc. Thus It is 
said that the défendant unlawfully and knowingly, which exeludes any idea 
that the act was lawful or unintentional, deposited in the United States post 
office, the place for mailing letters to be transmitted through the mail, a letter 
Inelosed in an envelope whîch was so addressed and stamped as to cause it 
to be transmitted through the mail when so deposited, and this is character- 
ized as 'the mailing' of the letter. The plain and reasonable nieanlng of the 
charge is that the letter was deposited in the post office for mailing and 
delivery, and there can be no doubt that the défendant so understood it." 

[7] Again it is said that the indictment is insufficient in that it does 
not charge that défendants knew that they or Wright did net hâve 
title to the land in Oklahoma, and hence a scienter is lacking. The 
same question was urged before this court in Lemon v. U. S., 164 
Fed. 953, 90 C. C. A. 617, wherein it is said: 

"There was no need of a deflnite averment that défendants knew that thelr 
bank was Insolvent at the time they made the alleged false prêteuses con- 
cerning it. This is not an action for deceit or a criminal action for making 
false reports touching thé condition of the bank where the scienter is indis- 
pensable ; but it is a criminal charge, the essentlai éléments of which are (1) 
the devising of a scheme or artifice to defraud, (2) contemplating the employ- 
ment of the mail service of the United States in its exécution, and (3) the 
actual employment of the mail service in the exécution or attempted exécution 
of the scheme." 

We think the indictment was good as against the demurrer, and 
that the motion in arrest of judgment was properly overruled. 

[8] Complaint is made to the ruling of the court admitting upon 
the trial certain testimony. We hâve carefully considered such évi- 
dence, and think it was properly admitted. We cannot review the 
sufficiency of the évidence to sustain the verdict, as no request was 
made after the close of ail of the évidence for a directed verdict. 
Drexel v. True, 74 Fed. 12, 20 C. C. A. 265; Pac. Mut. Life Ins. 
Co. v. Snowden, 58 Fed. 342, 7 C. C. A. 264; Hansen v. Boyd, 161 
U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746; Simpson v. U. S. (C. C. 
A.) 184 Fed. 817, decided at this term. 

The judgment is affirmed. 

SANBORN, Circuit Judge (dissenting). The indictment tontains 
averments that the défendants intended to send to King, and did send 
to him through the mails, an abstract of title which disclosed title in 
them and written opinions of lawyers that their title was good. It 
also contains allégations that King was deceived by thèse représenta- 
tions, but it contains no averment that the défendants were not equally 
deceived thereby, none that they did not believe that they had good ti- 
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tle to the property as represented by the abstract of title and the opin- 
ions of the lawyers, none that they ever intended to deceive King or 
any other person by the use or mailing of thèse papers. and for that 
reason the indictment seems to me to be bad. In my opinion it is in- 
dispensable to a good indictment for devising a scheme to def raud that 
it shall either allège that the défendants knew the représentations they 
made were false and that they intended to deceive thereby, or shaïl 
allège the existence of facts which show their knowledge of the falsity 
of the représentations and their intention to deceive. Durland v. Unit- 
ed States, 161 U. S. 306, 313, 16 Sup. Ct. 508, 40 L. Ed. 709; Rudd v. 
United States, 97 C. C. A. 462, 463, 173 Fed. 912, 913. 



In re MERRILI. & BAKER. 

(Circuit Court of Appeals, Second Circuit February 14, 1911.) 

No. 142. 

1. Bankeuptcy (§ 316*) — Claims— Contract— C-onsteuction. 

Clalmant being frlendly to M., who desired to borrow money for the 
beneflt of a bankrupt corporation, loaned a speeifled sum to another cor- 
poration controUed by the bankrupt, taking the latter's obligation there- 
for secured by its collatéral, and by an agreement of the bankrupt reclt- 
ing that it guaranteed repayaient of the loan to the clalmant by the bor- 
rovving Company in accordance with Its wrltten agreement evldeneing the 
loan and pledge. The money actually borrowed was to be immediately 
lianded over to the bankrupt for its uses. Whlle thîs loan was unpaid 
and the collatéral unmipaired, clalmant loaned- a further sum to the bor- 
rowing corporation under the same circumstances. Before the loans were 
repaid or any demand had been made on the borrower, an adjudication 
was rendered agalnst the bankrupt ; clalmant stlU holding the collatéral 
for both loans. Held, that the bankrupt's contract was not a contract of 
suretyship, but of guaranty only, and, belng In writlng, and unamblguous ; 
cl aimant was not entltled to treat the transaction as a loan to the bank- 
rupt because of its control of the borrowing corporation, and the use of 
the funds for its benetit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 316.*] 

2. Courts (§ 359*) — Feuebal Courts— Construction of Guaranty— What 

Law Governs. 

Where a guaranty was made in New York, it must be construed in bank- 
ruptcy proceedings agalnst the guarantor, according to the New York 
law, most favorably to the guarantee, though subject to the rule that, 
when the meaning of the words used bas been ascertained, the guaran- 
tor's llablllty is strlctlssiml juris, and not to be extended beyond its pré- 
cise import. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 939-949; Dec. 
Dlg. § 359.*] 

3. Bankeuptcy (| 3ie*)^CLAiMS— Liability dp Guarantor. 

Clalmant made certain loans to B. & Oo., accepting certain collatéral as 
securlty wlth power to sell the collatéral If the loan was not repaid wlth- 
In 60 days after demand ; B. & Co., also agreeing that, In case the col- 
latéral should not sell for enough to pay the principal and Interest and 
expenses, it would pay clalmant the amouht of the deflclency forthwith 
after such sale, wlth Interest. As further securlty, the bankrupt guaran- 
teed repayment to claimant by B. & Co. in accordance with Its wrltten 
agreement. An adjudication was rendered agalnst the bankrupt before 

•For other cases see same topic & § ndmbek in Dec. & Am. Dige. 1907 to date, & Rep'r Indexe» 
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eittier of the loans had been repaid by B. & Co. elther in whole or In part, 
and while tbe collatéral held as security for both loans was still Intact 
In claimant's hands, and before any demand had been made on B. & Co. 
for payment. Held, that tbe liabillty of tbe bankrupt on tbe guaranty 
was neitber presently due nor capable of liquidation at tbe time of bank- 
ruptcy ; tbere being no certainty that anytbing would ever be due or tbat 
any liabillty would ever arise thereon, and hence the claimant was not 
entitled to the allowance of a claim for the amount of the loans against 
the bankrupt's estate. 

[Ed. Xote. — ^Por other cases, see Bankruptcy, Cent. Dig. § 476; Dec. 
Dig. § 316.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy proceedings of Merrill & Baker. From 
an order modifying a referee's décision with référence to the allow- 
ance of claims of Walter M. Jackson, so as to expunge the same, 
claimant appeals. Affirmed on opinion of Hough, District Judge, 
which is as foUows : 

The légal questions before the référée and this court are covered by a stip- 
ulation as to the facts embraeing many matters quite immaterial to a clear 
statement of the problem presented. 

What is material seems to me this: Mr. Jackson was prepared to lend 
money to the business of bis frleud, Mr. Merrill. Merrill's business was that 
of the bankrupt corporation. That corporation conducted its affairs in part 
through certain subsidiary corporations whose stock was substantially owned 
by Merrill & Baker. So far as Jackson was concerned, the corporations of 
Merrill & Baker, of G. T. Brainard & Co., and others were ail alike — they were 
merely the difCerent parts of his friend Merrill's business. In this state of 
feeling Jackson, at the request of Merrill, loaned to C. T. Brainard & Co. 
(a corporation controlled by Merrill & Baker) $24,387.50, thereupon Brainard 
& Co. deposited with Jackson certain collatéral for this loan, glving Jackson 
quite ample powers to sell the collatéral if tiie loan was not repaid "within 
60 days after demand." The agreement of pledge then eontinued, "In case 
the proeeeds of sale (of the pledged property) shall be insufflcient to pay the 
principal, interest and expenses as aforesaid," the Brainard Company prom- 
ises to pay Jackson "the amount of the deflciency forthwith after sueh sale 
with interest." Contemporaneously with the making of this loan and the 
exécution of the agreement of pledge the bankrupt (Merrill & Baker) executed 
a document stating that it "hereby guarantees the repayment of said ($24,- 
387.50) to said W. M. Jackson by the said O. T. Brainard & Company in ac- 
cordance with the written agreement" hereinbefore referred to. The actual 
and expressed considération for this guaranty was that most of the money 
loaned by Jackson to Brainard & Co. was to be Immediately handed over 
to the controUing corporation of Merrill & Baker for its own uses and pur- 
poses. The amount of collatéral deposited with Jackson by Brainard & Co. 
under the agreement above referred to was in face value double the amount 
of the loan, and it was honestly thought to be worth the larger sum, or ap- 
proximately that. 

Whîle this loan was unpaid and while the collatéral was unlmpaired, Jack- 
son again at the request of Merrill loaned Brainard & Co. the further sum 
of $9,740, and the Brainard Company executed an agreement whereby it 
covenanted that the collatéral praviously deposited with Jackson to secure 
the $24,000 loan "shall be held by him as security for the further sum of 
$9,740 this day loaned * * * giving to said Jackson * * * the same 
authority over said collatéral for the payment of this additional loan that 
it gave to him" in the pledge agreement flrst above referred to. Merrill & 
Baker were to receive the beneflt of this loan also, and accordingly that 
corporation in writing contemporaneously guaranteed to Jackson "the re- 
payment of said sum." 

*For other casea see same topic & J number ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Merrill & Baker became banknipt before eitlier of tbese loans had been 
repaid by Brainard & Co. in whole or in part and while the collaternl held as 
security for both was still intact in the hands of Jackson or hls agents, and 
before any demand had been made on Brainard & Co. for the payment of 
either advance. Within a year after adjudication, J^ackson filed claimg in 
this proeeeding. In each claim he asserted himself to fie a creditor of Merrill 
& Baker for the fxill amount of bis loan to Brainard & Co., although he still 
held the collatéral and had made no demand on Brainard & Co. for payment 
untll after the declared bankruptcy of Merrill & Baker. 

[1] The contraet made by the corporation of Merrill & Baker on the occa- 
sion of Mr. Jackson maklng each of his loans was admittedly one of guar- 
anty. Let It also be assumed that a guaranty is a mercantile instrument to 
be construed according to what is to be fairly presumed to bave been the 
iinderslanding of the parties as ascertained from the circumstances accom- 
panying the whole transaction. Lee v. Dick, 10 Pet. 482. 9 L. Ed. 50.3 ; Mau- 
ran v. Bullus, 16 Pet. 528, 10 L. Ed. 1056. [2] It will, however, still reniain 
true that this particular contraet of guaranty was made within the state of 
New York and is to be construed in the light of New York décisions, and it 
bas in this state been held that, while the words being those of the guarantor 
must be construed most favorably to the guarantee, the contraet is subject 
to the same rules of interprétation as other contracts, and, when the meaning 
of the words used has been ascertained, the guarantor's liability is strictiasimi 
.luris, ,and is not to be extended beyond Its précise iraport. Powers v. Clarine, 
127 N. Y. 424, 28 N. E. 402 : McShane Co. v. Padier, 142 N. Y. 211, 36 N. E. 
880 (below 1 Mise. Rep. 332, 20 N. Y. Supp. 679); Bank v. Coster, 3 N. Y. 
203, 53 Àm. Dec. 280; Bank v. Kaufman, 93 N. Y. 273, 45 Âm. Eep. 204; 
Sehwartz v. Hymau, 107 N. Y. 562, 14 N. E. 447. 

Applying thèse gênerai rules to the interprétation of the agreements before 
the court, can it be said that there is any ambiguity in the meaning of the 
words employed by the parties? I think not There may be said to be lack 
of clearness In expressing what was the real intent of Messrs. Jackson & 
Merrill. If Mr. Jackson be a layman, I hâve no doubt that he would hâve 
described the transactions, above recited as loans to his friend Merrill, lie 
doubtiess reeognized that Merrill had undertaken no Personal responsibility 
to him, but he probably drew no distinction between the liability of ^lerrill 
& Baker, Incorporated, and that of Brainard & Co. ; and this is really the 
position advanced by Mr. Jackscm's able counsel. It is asserted in argument 
and brief that because It was the intention of the parties by this apparatus 
of papers that Jackson should loan money to Merrill's business, then, sinee 
Brainard & Co. and Merrill & Baker were but différent parts or depnrtnients 
of Merrill's business, thèse paper writings should be construed as produclng 
primary liability on the part of ail the varions corporations making up that 
business and signing any of thèse documents. 

In no légal sensé is this ascertaining tlie meaning or intent of the parties. 
If men entering into a contracf use pl9.in words, those words must be taken 
to mean exactly what they say. The fact that the parties did not think 
clearly nor use apt words to express what they intended does not open the 
way for construction when there is no ambiguity in the language employed. 

Therefore, while entirely agreeing with much that has been said by counsel 
for Jackson regarding the intent of the parties, I think the court is con- 
strained to follow the plain meaning of the Instruments exchanged. 

[3] With référence, then, to the larger loan, there is, in my opinion, nothing 
to add to the views of the référée. The engagement of Merrill & Baker was 
a guaranty. It was not a eontract to pay at ail eyénts, but a contraet that 
Brainard & Co. could pay, and pay what? Not necessarily the full amount 
of the debt, but any deflci,<^ne.y arlsing from the sale of the collatéral. Brain- 
ard & Co. were not cailed upon to pay untU demand had been made, and I 
perçoive but one answer to the inqulry — could any action hâve been main- 
talned on this contraet agalnst Merrill & Baker on the day of bankruptcy? 
Such action would clearly hâve been prématuré. If that action was préma- 
turé, then no provable claim existed. On this subject there Is nothing to 
add to the revlew of the cases contained in Re Inman (D. C.) 171 Fed. 185. 

If I am rlght in believing that the documents evidencing the flrst loan are 
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plain and unamblguous, there then ean be no doubt that the papers proving 
the second loan concluslvely show tbat It was but an additional advance on the 
same collatéral as the flrst loan and subject to iall the conditions thereof. The 
distinction based upon the présence in the flrst guaranty of the words "in 
accordance wlth the wrltten agreement" of pledge, and the absence of the 
same words in the second guaranty seems to me entirely fallacious. The 
crucial question Is the same as to both transactions — had there been any 
breach on the part of Brainard at the date of bankruptcy whleh could at that 
time hâve justifled any suit against Merrill & Baker? Plainly there was not. 
To me it is clear that no plaiuer instance of liabilities neither presently due 
nor capable of liquidation at the time of bankruptcy can be Imagined thau 
thèse demands of Jackson. There was no certainty that anythlng ever would 
be due nor certainty as to what would be due if liability ever arose. The best 
proof of this is the language of the proofs of claim when compared with the 
facts shown on this hearing. The proofs of claim demand the full amount of 
the loan. Mr. Jackson's counsel has taken the only way out of this, and still 
demands dlvideuds upon the face of debts which hâve largely been pald. To 
do this those contracts of guaranty must be construed as contraets of surety- 
ship. They are not susceptible of such construction, and the referee's dé- 
cision must be modifled so as to expunge both claims. 

Dean Emery, for appellant. 
George Zabriskie, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The order is affirmed on the décision of the dis- 
trict judge. The difhcuUy with appellant's careful and extended ar- 
gument as to the relations of the parties is that the contracts of loan 
and the contracts of indemnity are ail in writing, precisely expressed 
and free from any ambiguity. 



KAW VALLEY DRAINAGE DTST. OP WTANDOTTE COUNTY, KAN., et al. 
v. METROPOLITAN WATER CO. 

(Circuit Court of Appeals, Eighth Circuit. February 24, 1911.) 

No. 3,566. 

1. Eminent DomaiSt (§ 68*)^ — Necessity fob ArPROPRiATioN — Power to Dé- 

termine. 

If the purpose for which property Is to be taken under tlie power of 
eminent domain is a public one. the necessity for the taklng is not a .1u- 
dlcial question, but is exclusively within the province of the Législature. 
and one which it may détermine by direct enactment or by delegating the 
Power to some offlcer or board. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 16S- 
170; Dec. Dig. § 68.*] 

2. Removal of Causes (§ 4*) — Causes Removable — Condemnation Proceed- 

INGS — Kansas Drainage Statute — "Suit." 

The drainage statute of Kansas (Laws 1905, c. 215; Gen. St. 1909, § 
3000 et seq.) authorizes the dlrectors of a drainage district to détermine 
when it is uecessary to condemn private property for the use of the dis- 
trict and to présent a written application to the judge of the district or 
eommon pleas court of the county for the appointment of three commls- 
sioners to make appraisement and assessment of damages. It then niakes 
it the duty of the judge to make such appointment and requires the com- 
mlssioners aîter notice to the owners to make awards and flle their rè- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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port wlth the county clerk. Elther party may appeal from such award to 
the district court, where the question of compensation alone may be 
tried. HeH tliat, untll an appeal bas been taken, tlie proceeding is in ttie 
nature of an inquest to détermine damages, and Is not a "suit," witliin tlie 
meaning of tlie removal statute of Marcli 3, 1875, c. 137, § 2, 18 Stat. 470, 
as amended by Act March 3, 1887. c. 373, | 1, 24 Stat. 552, and Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 509), and Is not 
removable into a fédéral court thereunder. 

[Ed. Note. — For otber cases, see Removal of Causes, Cent. Dig. § 18 ; 
Dec. Dig. § 4.* 

For other définitions, see Words and Phrases, vol. 7, pp. 67G9-6778 ; 
vol. 8, p. 7809.] 

3. Eemoval of Causes (§ 4*)— Causes Removable— Condemnation Proceed- 

INGS. 

The power of emlnent domain may be exercised by the stats In sUch 
mode as It may see fit. It may be by administrative inquest If provision 
Is made permitting a détermination of the amOunt of damages by a civil 
action at some perlod before the proceedings become final or the proceed- 
ing may be by a civil action at the outset. If the former, the fédéral • 
courts are without .iurisdiction until the proceedings assume the char- 
acter of a civil action ; but, if the latter, they may hâve iurisdiction from 
the inception of the proceeding. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. f 18; 
Dec. Dig. § 4.*] 

4. CONSTITUTIONAL LaW (§ 280*) "DUE PBOCESS OF LAW"— CONDEMNATIOIT 

Proceedings. 

A statute authorizing the condemnation of property hy a drainage dis- 
trict is not unconstitutlonal, as taking the owner's property without "due 
proeess of law," because it permlts the district to take possession of the 
land pending appeal from the award of compensation on paying the 
amount of tlie award and securlng payment of any additlonal amount 
which may be recovered. 

[Ed. Note. — For other cases, see Oonstitutlonal Law, Cent. Dig. §§ 877- 
890; Dec. Dig. § 280.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-2256; 
vol. 8, p. 7644.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Suit in equity by the Metropolitan Water Company against the Kaw 
Valley Drainage IDistrict of Wyandotte County, Kan., George Stumpf, 
L. J. Mason, and Al Mebus. Défendants appeal from an order grant- 
ing a preliminary injunction. Reversed. 

L,. W. Kephnger and C. W. Trickett, for appellants. 

Willard P. Hall, Charles F. Hutchings, and O. L. Miller (Miller, 
Buchan & Miller, Samuel Maher, and McCabe Moore, on the brief), 
for appellee. 

Before HOOK and ADAMS, Circuit Judges, and WM. H. MUN- 
GER, District Judge. 

WM. H. MUNGER, District Judge. The Législature of the state 
of Kansas in 1905 authorized the formation of drainage districts in 
the several counties of the state by the board of county commissioners, 
upon the présentation to them of a proper pétition, showing that the 
lands and property therein embraced are subject to injury and dam- 

•For other cases see same topic & l numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âge from the overflow of some natural water course, naming or de- 
scribing it, and that the improvement of the channel or water course, 
the construction and maintenance of levées, drains, or other works, 
are necessary to prevent such overflow, and that such improvement or 
work will be conducive to the pubhc health, convenience, or welfare. 
Upon the organization of such district it was provided that the tax- 
payers residing within the district should elect a board of five di- 
rectors, and said drainage district should be declared to be a body cor- 
porate with power to sue and be sued in its corporate name. 

The statute provided, in substance, that the board of directors shall 
hâve power, whenever it shall be deemed necessary to appropriate any 
private property for use by the district in widening, deepening, or oth- 
erwise improving, any natural water course to prevent the overflow 
thereof, or for the construction of any levée, to cause a survey and de- 
scription of the lands so required to be made by some compétent en- 
gineer and filed with its secretary. The board was thereafter author- 
ized to make an order declaring that the appropriation of such land 
was necessary, setting forth for what purpose the same was to be 
used. The board of directors, as soon as practicable thereafter, was 
required to présent a written application to the judge of the district 
court or the court of common pleas of the county in which the land 
was situated, describing the land sought to be taken, setting forth the 
necessity for the appropriation thereof for the use of the district, 
and praying for the appointment of three commissioners to make ap- 
praisement and assessment of damages therefor. Upon the présenta- 
tion of such pétition by such board of directors, or its attorney, the 
judge to whom the same was presented was required forthwith in 
writing to appoint such commissioners, and deliver a certificate there- 
of to the said board of directors, or its attorney, who were required 
without delay to cause the application and certificate of appointment 
to be recorded in the office of the register of deeds of the county. The 
commissioners so appointed were required to take an oath to honestly 
and faithfuUy discharge their duties, and to give ail owners of proper- 
ty sought to be taken at least 10 days' notice of the time and place 
when and where the damages would be assessed, such notice to be giv- 
en by one publication in some newspaper published in the county, 
and at the time fixed in such notice the commissioners were required, 
upon actual view, to appraise the value of the lands taken and to as- 
sess the other damages done to the owners of the property, respective- 
ly, by such appropriation. The commissioners were authorized to ad- 
journ from time to time as they deemed convenient, correct ail errors 
or omissions in the giving of notice by serving new notices or making 
new publications, and were authorized to make from time to time par- 
tial reports, and upon completing their duties to make a final report. 
Such reports were to be in writing and filed in the office of the clerk 
of the county. In such reports the commissioners were required to ac- 
curately describe the land by them set forth and appropriated, the pur- 
pose for which the same was taken, the name of each owner, if known, 
and appraise each owner's interest and assess his damages separately. 
The county clerk was required, upon any such report being filed, forth- 
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with to prépare and deposit a copy thereof in the office of the treasurer 
of the county, and, if the drainage district should pay to such treas- 
urer the amount in full of such appraisement within 90 days of the 
time of filing such report, it was the duty of the treasurer to there- 
upon pay the same to the person or persons severally entitled thereto. 

Any person being or claiming to be the owner of any lands so con- 
demned or appropriated, deeming himself aggrieved by the award of 
said commissioners, could appeal from the award of saîd commission- 
ers to the district court of the county; but such appeal should only 
affect the amount of compensation to be allowed and should not delay 
the prosecution of the work of the district, upon the district paying or 
depositing the amount assessed by such commissioners with the coun- 
ty treasurer, as aforesaid, and said district, upon executing a bond 
with sufficient surety to be ap'proved by the county clerk to pay ail dam- 
ages or costs which said district might be adjudged to pay by said 
district court, was authorized, notwithstanding such appeal, to take 
possession of, appropriate, and use said land for the purposes for 
which it was condemned. Provision was also made in the statute 
allowing the drainage district, under certain circumstances, to appeal 
if desired from the award of such commissioners. 

The Kaw Valley Drainage District, organized pursuant to the stat- 
ute, on the 4th day of January, 1911, by its board of directors, pre- 
sented its application to the judge of the district court of Wyandotte 
county, reciting the facts required by the statute to be recited in such 
application, praying for the appointment of commissioners to assess 
tiie damages to the owners of the property sought to be taken and 
damaged. On the following day, January 5th, respondent presented 
to the judge of the district court of Wyandotte county a pétition and 
bond for the removal of such proceedings, instituted and taken by 
said drainage district for the appointment of commissioners, as afore- 
said, to the Circuit Court of the United States for the District of 
Kansas ; said pétition and bond being in proper f orm and the security 
adéquate. Such pétition and bond were filed with the clerk of the 
district court of said Wyandotte county. The pétition for removal 
was by the judge of said court denied, and the appellants Stumpf, 
Mason, and Mebus were by said judge appointed commissioners. The 
commissioners accepted the office, took the oath required by statute, 
and on the 6th day of January, 1911, caused a notice to be published, 
being such notice as was required by the statute, stating that they 
(the commissioners) would meet at 10 o'clock a. m., on the 19th day of 
January, 1911, at the east end of the James Street Bridge over the 
Kansas river, in Kansas City, Kan., and thereupon proceed, upon actu- 
al view, to condemn for the use of the drainage district the tracts of 
land described in the notice, and appraise the value of the land and 
assess the true damages done to the owners thereof. 

Thereafter, and on the 13th day of January, 1911, plaintiff, having 
filed a transcript of the proceedings relating to the removal in il"e 
Circuit Court of the United States, filed its bill in the Circuit Court of 
the United States for the District of Kansas, setting forth the pro- 
ceedings of said drainage district for the appointment of the commis- 
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sioners, its application to remove said proceedings into the United 
States Court, that such proceedings were of a civil nature and proper- 
ly removable to the Circuit Court of the United States, and praying for 
an injunction to restrain said drainage district and the commissioners 
so appointed from farther proceeding in said matter, for the reason 
that the entire proceeding was then pending in the Circuit Court of 
the United States, and such commissioners had no authority to there- 
after proceed excepting by the order and direction of said Circuit 
Court. It was farther alleged that the said législative enactment was 
unconstitutional and void, in that it deprived complainant of its lands 
without due process of law, in violation of the fourteenth amendment 
to the Constitution of the United States, in that it authorized, after the 
award of damages by the commissioners, the taking possession of the 
lands so appropriated by the drainage district to its own use, pending 
an appeal to the District Court. A temporary order of injunction 
was granted as prayed. From such order the drainage district has 
prosecuted this appeal. 

[ 1 ] The power of eminent domain is one which the state may ex- 
ercise for any public purpose. Whether the purpose for which proper- 
ty is sought to be taken and used be a public one is undoubtedly the 
subject of judicial détermination in a proper case. If the use be a 
public one, and it is hère, whether the necessity for the taking exists 
is exclusively within the province of the Législature of the state to 
say ; such necessity may be determined by a direct législative enact- 
ment, or its détermination may be by the Législature delegated to some 
officer or board. The question of the necessity is not necessarily one 
of a judicial character. Buckwalter v. School District, 65 Kan. 603, 
70 Pac. 605 ; Boom Co. v. Patterson, 98 U. S. 403^06, 25 L. Ed. 206; 
Backus V. Fort Street Union Depot Co., 169 U. S. 557-568, 18 Sup. 
Ct. 445, 42 L. Ed. 853. It was said in the last-cited case : 

"Neither can it be said that ttiere is any fundamental riglit secured by tlie 
Constitiitlon of the Uuited States to hâve the questions of compensation and 
necessity both passed upon by one and the same jury. In many states the 
(luestion of necessity is never submitted to the jury whicli passes upon the 
question of compensation. It is either settled afiirmatively by the Législa- 
ture, or left to the judgment of the corporation invested with the rlght to 
talîe property by condemnatlon. The question of necessity is not one of a 
judicial character, but rather one for détermination by the lavvmaking branch 
of the government. * * * 

"It Is within the power of the state to provide that the amount shall bt 
determined in the flrst instance by commissioners, subject to an appeal to 
the courts for trial in the ordinary way ; or it may provide that the question 
shall be settled by a sheritf's jury, as it was constituted at common law, 
without the présence of a trial judge. Thèse are questions of procédure 
which do not enter into or form the basis of fundamental rlght. AU that 
is essential is that in some appropriate way, before some properly consti- 
tuted tribunal, inquiry shall be made as to the amount of compensation, 
and when this has been provided there is that due process of law which is 
required by the fédéral Constitution." 

While it is true that the state may not deprive the fédéral court of 
its jurisdiction to détermine matters of a judicial nature which are 
within the fédéral judiciary act, it by no means follows that, in ail in- 
stances, the proceedings to take private property for public use, which 
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are prescribed by tlie sovereign power of the state, must be from the 
inception judicial. 

Boom Co. V. Patterson, supra, was a case in which condemnation 
proceedings had been instituted in the state of Minnesota. The stat- 
ute of that state provided that the party seeking to condemn private 
property for a pubhc use should apply to the district court of the coun- 
ty in which the property was situated for the appointment of commis- 
sioners to appraise its value and take proceedings for its condemnation. 
The law provided that they should give notice to the owners of the 
land before the appraisement was made. If the award of the com- 
missioners should not be satisfactory, any one claiming an interest in 
the land was authorized to take an appeal to the district court, where 
it was to be entered by the clerk "as a case upon the docket." The 
court was then required to "proceed and détermine such case in the 
same manner as other cases are heard and determined in said court." 
In that case an appeal was taken to the district court of the state 
from the award of damages by the commissioners, and the cause 
thereafter removed from the district court of the state to the United 
States court. The question was presented as to whether or not the 
United States court acquired jurisdiction in removal; the court say- 
ing: 

"Tlie proceeding In the présent case before the commissioners appointed 
to appraise the land was in the nature of an iuquest, to ascertain its value, 
and not a suit at law in the ordlnary sensé of those words. But, when it 
was transferred to the district court by appeal from the award of the com- 
missioners, it took, under the statute of the state, the form of a suit at law 
and was thenceforth subject to its ordinary rules and Incidents. The point 
In issue was the compensation to be made to the owner of the land ; in 
other words, the value of the property taken. No other question was open 
to contestation in the district court." 

In Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 
29 Iv. Ed. 319, among the questions presented was one as to when a 
condemnation proceeding instituted by the city of Kansas City, Mo., 
for the purpose of widening a street running through the dépôt 
grounds of the railroad, became an action so as to be removed into 
the fédéral court. By the statute law in that case, proceedings were 
instituted and tried before the mayor and a jury, from which an ap- 
peal could be taken to the circuit court of the county. The case was 
tried before the mayor and a jury and an appeal taken to the circuit 
court and removed from the circuit court of the county to the Circuit 
Court of the United States. It was contended in opposition to the 
removal that, as it was a case that had once been tried before the 
mayor and a jury, the application to remove after the appeal to the 
circuit court came too late. The court, on page 18 of 115 U. S., on 
page 1121 of 5 Sup. Ct. (29 L. Ed. 319), said : 

"The second ground of objection, that the cause had been once tried before 
the mayor by a jury, and an appeal taken, before a pétition for removal 
was flled, and therefore the application was too late, is answered by the rea- 
soning of this court in the case of Boom Co. v. Patterson, 98 U. S. 403 [25 
L. Ed. 206J, which was a case very slmilar in this respect to the pre??nt. 
It was there held that the preliminary proceediuss were in the nature of 
an inquest to ascertain the value of the property condemned, or sought to 
be condemned by the right of emineut domain, aud was 'not a suit at law 
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in the ordinary sensé of tliose terms,' consequentlj' not 'a suit' within tlie 
meanlng of the removal acts; but that, 'when it was transferred to the 
district court by appeal from the award of the commlssiouers. it took, under 
the statute of the state, the form of a suit at law and was theueeforth sub- 
ject to its ordinary rules and incidents.' " 

Searl v. School District, 124 U. S. 197, 8 Sup. Ct. 460, 31 L. Ed. 
415, was a case in which condemnation proceedings had been instituted 
in Colorado by the school district, to condemn certain land for school 
purposes. The statute law of Colorado was summarized by Justice 
■Matthews, who delivered the opinion of the court, as f oUows : 

"The Code of Civil Procédure of that state provides for the appropriation 
of private property for public use, and authorizes a iudicial proceeding In 
the district or county court for the purpose of ascertainlng and awarding 
the amount of compensation to be paid therefor. It requires the filing of a 
pétition setting forth the authority of the plaintiff to acquire the property in 
that mode, the purpose for which it is sought to be taken, a description of 
the property, and the names of ail persons interested therein, who are to be 
made défendants and brought into court by the service of a summons or 
other process, as in other cases is provided by law. It provides, in the flrst 
instance, for the ascertainment of the amount of compensation or damages 
by a commission et three freeholders, but also that before the appointment 
of such commissioners any défendant may demand a jury of six freeholders 
residing in the county, to ascertain, détermine, and appraise the damages 
or compensation to be allowed, and prescrlbes in such case the mode of 
trial, at which the court or Judge shall préside in the same nianner and with 
like power as in other cases ; that évidence shall be admitted or rejected 
by the court or judge according to the rules of law ; and at the conclusion 
of the évidence that the matters in controversy may be argued by counsel 
to the jury, and at the conclusion of the argument that the court or judge 
shall instruct the jury in writing in the same manner as in cases at law ; 
that motions for a new trial, and to set aslde the verdict, may be made and 
heard as in other cases ; that an appeal may be taken to the Suprême Court 
in the same manner as provided by law for taking appeals from the district 
court to the Suprême Court ; and that a writ of error from the Suprême 
Court shall lie in every such case to bring in review the final détermination." 

It was held that such a proceeding was a suit within the meaning 
of the Constitution and acts of Congress, conferring jurisdiction upon 
the courts of the United States. Comparing the case with the cases 
of Boom Ce. V. Patterson and Pacific Railroad Removal Cases, it was 
said: 

"The appointment of the commissioners is not, as in the case of Boom 
Co. V. Patterson and the Pacific Railroad Removal Cases, a step taken by 
the party seeking to make the appropriation ex parte and antécédent to the 
actual commencement of the adversary proceeding inter partes, which con- 
stltutes a suit in which the controversy takes on the form of a judicial pro- 
ceeding, because under the Colorado law the appointment of the commis- 
sioners is a step in the suit after the filing of the pétition and the service 
of summons upon the défendant. It is an adversary judicial proceeding from 
the beginning. The appointment of commissioners to ascertain the compen- 
sation Is only one of the modes by which it is to be determined. The pro- 
ceeding is therefore a suit at law from the time of the flling of the pétition 
and the service of process upon the défendant." 

It is, however, urged that the more récent case of Traction Co. v. 
Mining. Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462, is a final 
détermination that any step or proceeding by the state to take private 
property for public use is, from its inception, a civil action within the 
meaning of the fédéral judici^ry act. We find nothing in that case 
186 P.— 21 
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which warrants such conclusion. The language of the court in each 
opinion raust be construed with référence to the case before the court. 
In that case the court was considering the question whether, under 
the statute law of Kentucky, a condemnation proceeding was, from 
the inception, a suit or action within the meaning of the judiciary act. 
Under the statute of Kentucky the proceeding to take private property 
for public use required the filing of a pétition in the office of the 
county court, containing a description of the land, etc., and hâve com- 
missioners appointed to assess the damages to which the owner was 
entitled. The commissioners were required to make their award of 
damages in writing, giving the names of the owners, etc. The clerk 
of the court was required to issue process against the owners of the 
property to show cause why the report should not be confîrmed. At 
the first regular term after the owners should hâve been summoned, 
the court was required to examine the report and pass upon it. If 
exceptions were filed by either party, it was required that a jury be 
impaneled to try the issue of fact and judgment rendered in conform- 
ity to the verdict, if sufficient cause to the contrary should not be 
shown. Each and every step taken was a proceeding in the county 
court. Either party was entitled to appeal to the circuit court. In that 
case, after the report of the commissioners had been filed and process 
issued against the mining company, it filed its pétition and bond for 
removal of the case before the court had taken action upon the report. 
The contention in the case was that, as the fédéral court could not, 
under the judiciary act of 1887 and 1888, acquire jurisdiction by re- 
. moval, except in cases in which the court would hâve had original 
jurisdiction, removal could not be had because the proceeding being 
one in which the state was exercising a sovereign power, the fédéral 
court would not hâve original jurisdiction. It was, however, held that, 
under the statutes of Kentucky, the State had delegated the right to 
exercise this sovereign power to the traction company, that such exer- 
cise was to be had by instituting a civil action in the county court, 
which court was, under the Constitution of Kentucky, a part of the 
judicial System of that state ; that commissioners were to be appointed 
to ascertain the damages, and process should issue against the mining 
company ; that, if exceptions were filed to their report which pre- 
sented any issue of fact, such issue of fact was to be tried in court 
as other cases. Under the Kentucky statute there was nothing to pre- 
vent the fédéral court from fully and completely exercising the juris- 
diction conf erréd upon the county court. The pétition could hâve been 
filed in the Circuit Court of the 'United States, commissioners ap- 
pointed by that court, process to défendant could hâve been issued 
from that court, exceptions filed to their report, and issues of fact 
tried by a jury, and judgment rendered thereon in that court as in the 
county court. In that case the doctrine announced in Boom Co. v. 
Patterson and Pacific Railroad Removal Cases, supra, that condemna- 
tion proceediiigs ttiay, in their inception, be merely an administrative 
inquest and not a civil action, was in no respect criticised or over- 
turned ; but Boom Co. v. Patterson was cited with approval. 

[2] In this case, involving a considération of the Kansas statute, 
we are unable to perceive upon what theory it can be said that the 
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proceeding anterior to the appeal was a civil action, which could hâve 
been instituted in the fédéral court. The pétition for the appointaient 
of commissioners is not required to be presented to a court. It is to 
be presented to the judge of the district or common pleas court, and 
then, with his order appointing commissioners, filed not in court but 
with the register of deeds. The Législature might hâve designated 
that the pétition should be presented and commissioners named by 
any executive officer of the state or county. The désignation of the 
judge was merely a description of the person or officiai who was to 
act upon the pétition in the first instance. The report of the commis- 
sioners was not filed in any court, but was to be filed with the county 
clerk. No exceptions to the report of the commissioners could be made 
or heard. No proceedings in court were had until an appeal should 
be taken from the award of the commissioners. When such appeal 
was taken and lodged in the district court, a civil action was for the 
first time pending. 

[3] The several décisions of the Suprême Court, relating to this 
subject, are in perfect harmony, to the effect that the power of emi- 
nent domain may be exercised by the state in such mode as it sees 
fit. It may be by administrative inquest, if provision is made permit- 
ting a détermination of the amount of damages by a civil action at 
some period before the proceedings become final, or the proceeding 
may be by a civil action at the outset. If the former, the fédéral 
courts are without jurisdiction until the proceedings assume the char- 
acter of a civil action, when, by the latter mode, fédéral courts may 
hâve jurisdiction from the inception of the proceeding, if the requisite 
diversity of citizenship and amount in controversy exist. 

Complainant's contention that the statute violâtes the fourteenth 
amendment to the Constitution of the United States, in that it de- 
prives complainant of its land without due process of law, by per- 
mitting the drainage district to take possession of the land pending 
the final hearing upon appeal, by paying the amount of the appraise- 
ment and giving an approved bond to pay any additional sum which 
should be awarded upon such appeal, has been too often decided 
against such contention to require extended considération. The ques- 
tion was before the court in Backus v. Fort Street Union Depot Ce, 
supra, and it was said : 

"Does this amount to a déniai of the right to that protection to property 
which Is guaranteed by the fourteenth amendment to the fédéral Constitu- 
tion? In other words, is it beyond the power of a state to authorize in con- 
demnation cases the taklng of possession prior to the final détermination 
of the amount of compensation and payment thereof? This question is fuUy 
answered by the opinions of this court in Cherokee Nation v. Southern Kan- 
sas Railway, 135 U. S. 641, 10 Sup. Ot. 965, 34 L. Ed. 295, and Sweet v. 
Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 40 L. Ed. 188. There can be no doubt 
that if adéquate provision for compensation is made authority may be 
granted for taking possession pending inquiry as to the amount which œust 
be paid and before any final détermination thereof." 

The bill in this case having been filed in aid of a jurisdiction wrong- 
fully assumed, it foUows that the injunction was improvidently 
awarded, and the judgment of the Circuit Court granting to complain- 
ant a temporary injunction is reversed, and the cause is remanded for 
proceedings in accordance herewith. 
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KAW VALLEY DRAINAGE DIST. OE WYANDOTTE COUXTY. KAK., et al. 
V. UNITED STATES TRUST CO. OF KANSAS CITY, MO., et al. 

(Circuit Court of Appeals, Eightli Circuit. February 2-i, 1911.) 

Nos. 3,567-3,570. 

Appeals from tbe Circuit Court of tlie United States for the District of 
Kansas. 

Sults in equlty by the United States Trust Company of Kansas City, Mo., 
trustée, and othérs, agalnst the Kaw Valley DrainaRe District of Wyandotte 
County, Kan., and others ; Gertrude L. Brown and others against the sanie ; 
A. B. Adler against the same; and the Fowler Packlng Company against the 
same. Appeals by défendants from orders grantlng preliminary iujunctions. 
Reversed. 

L. W. Keplinger and 0. W. Trickett, for appellants. 

Willard P. Hall, Charles F. Hutchings, and O. L. Jliller (Miller, Buchan & 
Miller, Samuel Maher, and McCabe Moore, on the brlef), for appellees. 

Before HOOK and ADAMS, Circuit Judges, and WM. H. MUNGER, Dis- 
trict Judgie. 

WM. H. MUNGER, District .ludge. Each of the foregoing cases are in ail 
material respects like the case of Kaw Valley Drainage District of Wyandotte 
County, Kansas, George Stumpf, L. ,1. Mason, and Al Mebus v. Metropolitan 
Water Comimny, 186 Fed. 315, just decided, and for the reasons there ex- 
pressed the judgnient in each case, granting to complainant a temporary in- 
ilunction, Is reversed. and the causes are remanded for proceedings in accord- 
ance with the opinion in the case of Kaw Valley Drainage District, etc., et al. 
V. Metropolitan Water Company. 



THE KKO.NPIUNZ WILHELM. 

THE CROWN OF CASTILE. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 158. 

Collision (§ 72*) — Steamsiiips Navksating in Fog— Mutual Fault. 

A collision in upper New York Bay. In a dense fog. between the steam- 
ships Kronprinz Wilhelm, which, after moving northward for a time from 
the quarantine station, had anchored, and the steamship Crown of Cas- 
tile, which was followlng, hcld due to the fault of both vessels ; the 
Crown of Castile in going at too hlgh speed in the fog, and the Kronprinz 
Wilhelm in anchoring in the channel. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 72.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy for coUision by the Crown Steamship Company, 
Limited, as owner of the steamship Crown of Castile, against the 
steamship Kronprinz Wilhelm, North German Lloyd, claimant, and 
cross-libel, by the North German Lloyd against the Crown of Castile. 
Decree dividing damages, and both parties appeal. Affirmed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Choate & Larocque (Joseph Larocque, of counsel), for the Kron- 
prinz Wilhelm. 

Convers & Kirlin (J. Parker Kirlin and William H. McGrann, of 
counsel), for the Crown of Castile. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. March 18, 1908, the North German Lloyd 
twin screw steamship Kronprinz Wilhelm, 663 feet long, lying ofï 
Quarantine Station in the Upper Bay, head to the flood tide, hove up 
her anchor at 6:52 a. m. and began to turn, on her way to New York, 
at 6:54. At 7:14 she got on her course, going half speed ahead on 
both engines. On account of fog coming on she slowed at 7:15, and 
stopped at 7:16, went slow ahead on her port engine at 7:19, stopped 
at 7 :20, and on account of dense fog went half speed astern on both 
engines at 7:24, and stopped and dropped anchor at 7:25. Hearing 
cries of "Go ahead" on a vessel astern, she went slow ahead on both 
engines and stopped at 7:27, having corne into collision with the 
steamer Crown of Castile, whose bow eut into the center of her over- 
hang directly astern, causing and sustaining considérable damage. 

The British single screw steamer Crown of Castile, 400 feet long, 
lying a Httle above the Kronprinz, also bound for New York, began 
to heave up her anchor at 7:05 a. m., and, following the Kronprinz, 
went ahead full speed at 7:15, half speed 7:20, and, hearing in the 
dense fog an anchor chain running out ahead a little on her starboard 
bow, dropped both anchors, went full speed astern, put her helm hard 
astarboard at 7:25, and came into collision at 7:29; stopped 7:32. 

Thèse entries are taken from the engine-room logs of each vessel. 
The fîrst officer of the Crown of Castile testified that the port anchor 
was hove up after the collision, 45 fathoms were out on the starboard 
anchor, and it was dragged for two minutes, during which the engines 
continued to go full speed astern. 

The engine-room log of the Kronprinz shows that the collision oc- 
curred at 7:27, because the engines were stopped in that minute, after 
the collision. We hâve no doubt that their log is more accurate on 
this point than that of the Crown of Castile. Everything that was 
donc shows that the collision was imminent when the vessels discov- 
ered each other, and we cannot suppose, in confirmation of the entry 
in the log of the Crown of Castile, either that the Kronprinz con- 
tinued to go astern, dragging her anchor, or that the Crown of Castile 
continued to go ahead dragging both anchors, for a period of four 
minutes before the collision. 

The District Judge held that the Crown of Castile was at fault 
for going too fast in the fog, and the Kronprinz for anchoring in 
the channel. We concur in both conclusions. 

The engine-room log of the Crown of Castile satifies us that she 
was npt going at a moderate speed. She went from her anchorage 
to the place of collision, a distance of two miles, with the flood tide 
running probably one knot in her favor in ten minutes. Her engines 
worked for the first five minutes full speed, and for the last five min- 
utes half speed ahead. This would give her a speed of six knots at 
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the tîme she dropped her starboard anchor, which is obviously not 
moderate in a crowded thoroughfare in dense fog. 

Corning to the place the Kronprinz anchored, her \ïitnesses ail 
supposed that the buoy above which they found themselves when the 
fog cleared away two hours after the collision was the northeast buoy 
of the Man of War Anchorage grounds, whereas, in point of fact, 
it had been removed by the government some days before, and the 
one they saw was the southeast buoy, 2,000 feet lower down the Bay. 
On this erroneous supposition they subsequently constructed their po- 
sition on a chart with two bearings, viz., Robbins Reef N. 18° W., 
and the Anchorage buoy (which had actuallj'- been removed) S. 3' 
W. One of the second officers testified that he actually took thèse 
bearings, and they appear in the log. But it is quite clear that the 
bearings could not hâve been taken at the time, because it is now con- 
ceded by the proctor for the Kronprinz, and is amply proved, that she 
did not lie at the position stated at ail. Similarly the pilot testiiied 
that he steered a N. N. W. course from the Bay Ridge bell buoy to 
his anchorage. This, too, was obviously a subséquent construction, 
and untrue. If the Kronprinz had been on that course, her anchor 
would hâve taken the ground at a point considerably to the west of 
the bow of the Crown of Castile, which was at her stern, and whose 
anchor took the ground at or about the place of collision. When 
the fog cleared, the vessels should bave discovered each other lying 
to their anchors head to the tide; the Kronprinz considerably north 
and west of the Crown of Castile, instéad of being, as the fact was, 
right astern of her. The quartermaster at the wheel of the Crown 
of Castile says he was steering a north course until immediately be- 
fore the collision, when he got the order starboard and hard-astar- 
board; and we are convinced that the Kronprinz, when she let her 
anchor go, was on the same course, directly ahead of her. The bear- 
ings taken from the Crown of Castile when the fog cleared up show 
that both vessels were anchored in the channel. 

There is no testimony that either vessel after the collision paid out 
chain, nor any that the Kronprinz dragged her anchor. On thèse 
premises, if the Crown of Castile did not drag hers, the stern of the 
Crown of Castile should bave been very close to the bow of the Kron- 
prinz when the vessels swung to the flood tide, Assuming that at 
the time of the collision the Kronprinz had gone astern about the 
length of her anchor chain, 45 fathoms to the windlass, and that the 
Crown of Castile was nearly over her anchor at the time of the colli- 
sion, the bow of the Kronprinz when she swung to her anchor on the 
tide should bave been her length and the length of her chain, say 
800 feet, above the plaCe'of collision, and the stern of the Crown of 
Castile should bave been her length and the length of her chain from 
her anchor, say 500 feet from the same place. This would make the 
distance between the stern of the Crown of Castile and the bow of 
the Kronprinz some 300 feet. But there is no testimony that the ves- 
sels were so near together; the clear prépondérance beïng that they 
were from 1,000 to 1,500 feet apart. This could only bave been as 
the resuit of the Crown of Castile's dragging her anchor while she was 
going astern, some time between 7:25 and 7:30. 
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We feel fully convinced that both vessels at the tinie of the colli- 
sion were heading north, the Crown of Castile being directly astern 
of the Kronprinz ; also that the Kronprinz deliberately anchored in 
the channel, though at a point différent from the point she supposed. 
When she anchored, the Crown of Castile was still navigating and let 
go both her anchors, not for the purpose of coming to an anchorage, 
but to help stop her headway when she found herself so close to the 
Kronprinz. We also think that if the Kronprinz, knowing that tKe 
Crown of Castile was following, had paid proper attention to her fog 
whistle, she would not hâve anchored directly ahcad. We also think 
that the vessels were very much nearer to each other at this moment 
than the witnesses now think, not more than 300 or 400 feet, and that 
there was very little motion on either. Very gentle contact between 
the bow of the Crown of Castile and the light overhang of the stern 
of the Kronprinz would cause the damage that was sustained. 

Decree affirmed with interest and costs. 



LUCKENBACH v. INSULAR LINE. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 214. 

Shipping (§ 54*) — Time Chakter— Liabilitt fob Injuey iît Docking. 

A time charter, governmeut lorm, by which the owner is to provide and 
pay the master and crew, although the master Is to be under the orders 
of the charterer as regards employraent, ageney, and other arrangements, 
Is not a démise of the ship, but leaves the owner responslhle for her navi- 
gation, and he cannot hold the charterer responsible for an Injury re- 
ceived by her in docklng, due to the mismanagenient or négligence of the 
master. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221 ; Dec. 
Dlg. § 54.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Edgar F. Luckenbach, as owner of the steam- 
er Julia Luckenbach, against the Insular L,ine. Decree for respondent, 
and libelant appeals. Affirmed. 

This cause cornes hère upon appeal from a decree, dismissing the 
libel. The libel was filed to recover for damages which the steamer 
Julia Luckenbach sustained while being docked by steam tugs at Pier 
31, Brooklyn, N. Y. 

Peter S. Carter, for appellant. 

Wheeler, Cortis & Haight (John W. Griffin, of counsel), for appel- 
lee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Libelant is the owner of the steamer, 
which was chartered to the respondent, Insular Line, under a charter 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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party in the well-known form of "time charter, government form." It 
contains the usual clauses, viz., that steamer is to be placed at the dis- 
posai of the charterers, being strong and in every way fitted for the 
service, and "with full complément of ofîîcers, seamen, engineers, and 
firemen." 

"1. That the owner shall provide and pay for ail provisions, wages, and 
eonsular shlpping and dlscharging fées of the captain, offleers, engineers, 
firemen, and crew ; shall pay for ail Insurance of the vessel, also for ail 
the cabin, deck, engine room, and other necessary stores, and maintaln her 
in a thoroughly efficient state in hull and machinery for and durlng tha 
service. 

"2. That the charterer shall provide and pay for ail the coals. port charges, 
pilotages, agencies, commissions, eonsular charges (except those pertaining 
to the captain, offleers or crew), and ail other charges vi'hatsoever, except 
those before stated." 

"7. That the cargo or cargoes to be laden and/or discharged in any dock 
or at any wharf or place that the charterers or their agents uiay direct, 
provided the steamer can always safely lie afloat at any time of tide. 

"8. That the caiitaiu shall prosecute his voyages wlth the utraost dispatch, 
and * * * the captain (although appoluted by the owners) shall be nn- 
der the orders and direction of the charterers as regards employmeut, 
agency, or other arrangements." 

The vessel arrived from sea and anchored near Bedloe's Island to 
wait for tugs which were required to assist her in docking. Tugs were 
engaged by the charterer and sent to her, with chrections that she 
should be docked at Pier 32. She raised her anchor and was towed 
over to the pier. She had her own steam up. When she reached 
there, her docking presented difficulties, owing to the state of the tide 
and the fact that she had a heavy list. No spécifie directions had been 
given her master to dock at any given time. In the process of docking 
she received injuries. The libel charges that there was négligence in 
attempting to dock the steamer at that stage of the tide, and avers that 
the damage was caused not through any fault on the part of libelant, 
but was caused "while in the possession, control, and while under char- 
ter to respondent." 

It has been repeatedly held that this form of time charter is not a 
démise of the ship. It is sufficient to refer to our récent décision in 
The Volund, 181 Fed. 643, where we held that the navigation of the 
ship during the time of the charter is in the hands of the owner. We 
consider the docking of the vessel a part of her navigation. The mas- 
ter was in control of her, and if her condition was sucli that it was 
unsafe to undertake that opération in that state of the tide, he should 
hâve waited until the condition was more propitious. Many authori- 
ties are cited on appellant's brief in support of his contention that the 
charterer was in control of the navigation of the vessel for the pur- 
pose of docking her, and that the tugs were consignee's agents, for 
whose négligence it would be liable. We find in none of the cases 
cited anything to induce a modification of the conclusions expressed 
in The Volund. The case does not présent one of the excepted situ- 
ations reserved in that opinion for future disposition, where, for ex- 
ample, the consignée being required to furnish something he had 
agreed to supply, such as a pilot, a tug with master and crew, or 
what not, supplies a person whom he has reason to think incompe- 
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tent. So far as appears, the tugs were proper ones and their masters 
compétent. The Volund, 181 Fed. 666. 

The last page of the brief for appellant submits that the charterer 
is liable for the damages sustained while docking under article 4 of 
the charter party, which provides : 

"4. Hire to continue until her delivery in like good order and condition to 
owners (unless lost) at New York." 

No such claim is made in the libel, nor does it seem to hâve been 
raised in the District Court. There is no assignment of error which 
covers it. It seems sufficient to say that, where the charter party is 
not a démise of the vessel, there is neither reason nor authority for 
holding that the charterer must pay for damages caused by misman- 
agement in the navigation of the vessel. 

The decree is affirmed, with costs. 



THE MANHATTAN. 

THE AL.BANY. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

Nos. 207, 208. 

CoixisioN (§ 11*) — Steamer and Meeting Tow— Unlawful Tow— Liability 
or Tows. 

The régulations establisbed by the Department of Commerce and Labor. 
under authority of Aet May 28, 1908, c. 212, § 14, 35 Stat. 428 (U. S. Comp. 
St. Supp. 1909, p. 1100), llmiting the length of tows and of liawsers be- 
tween vessels in tows in inland waters, and preserlblng penaltles to be 
imposed on the master of a towing vessel willfully violating such régu- 
lations, while binding on tugs, are not binding ou the vessels in a tow 
acting in obédience to the orders of the master of the tug, and they ean- 
not be held in fault for a collision between one of their number and an- 
other vessel, on the ground alone that, following such orders, they had 
lengthened their hawsers beyond the prescribed limit, at a place not with- 
in the rule, and could not shorten them after reaching waters within the 
rule. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 10 ; Dec. Dlg. 
§ 11.» 

Collisions with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 O. C. A. 581.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Hillside Coal & Iron Company, as owner 
of the barge Albany, against the steamship Manhattan, the Maine 
Steamship Company, claimant, and the steam tug North America, 
the Erie Railroad Company, claimant; and cross-libel by the Maine 
Steamship Company against the barge Albany and the tug North 
America. Decree (181 Fed. 229) against each vessel, and also against 
the barges Hawthorn and Troy, also owned by the Hillside Coal & 
Iron Company, for part damages, and such company appeals. Re- 
versed. 

•For other cases see same toplc & § numbee io Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wilcox & Green (Herbert Green, of counsel), for appellant. 

Burlingham, Montgornery & Beecher (Charles C. Burlingham, of 
counsel), for the Manhattan. 

Wallace, Butler & Brown (James K. Symmers, of counsel), for 
the North America. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

WARD, Circuit Judge. April 13, 1909, at about 11:15 p. m., in 
Long Island Sound, about off New ■ Haven, the steamer Manhattan 
was proceeding from New York to Portland on a course E. % N. 
Approaching her from the eastward was the tug North America on 
a course W. by S. % S., bound from Boston to New York with 
three light barges in tow tandem, viz., the Hawthorn, Albany, and 
Troy. The night was dark, but clear. The Manhattan passed the 
North America and the Hawthorn safely green to green, but came 
into collision with the barge Albany; and, the barge Troy running 
up on the Albany, both sustained damage. The Manhattan did net 
see the lights of the barge, and only discovered the Albany by the 
reflection of her own masthead Hght on the Albany's sail, when the 
collision was inévitable. 

The Hillside Coal & Iron Company, which owned ail the barges, 
filed a libel to recover its damages against the Manhattan and the 
North America; and another libel was filed by the Maine Steam- 
ship Company, owner of the Manhattan, to recover its damages . 
against the North America and the barge Albany. The District 
Judge held the Manhattan, the North America, and the barges Haw- 
thorn and Albany at fault, and, the damages being agreed on, entered 
one final decree for one-quarter of the damages against the Man- 
hattan and North America, each, and the remaining one-half against 
the three barges, following the case of The Eugène F. Moran, 212 
U. S. 466, 29 Sup. Ct. 339, 53 L,. Ed. 600. 

We entirely agrée with the District Judge in holding the Man- 
hattan at fault for not discovering the lights of the Albany and Troy 
and not keeping out of the way, and also in holding the North 
America at fault for violating the régulations established by the De- 
partment of Commerce and Labor with référence to hawser towing 
in the inland waters of the United States. Thèse régulations were 
enacted in accordance with the act of May 28, 1908, hâve the force 
of law, and are as follows: 

"Régulations. 

"(1) Tows of seagoing barges navigatliig the inland waters of tlie United 
States are llmited in length to four vessels, including the towing vessel or 
vessels. 

"(2) Hawsers are llmited in length to 75 fathoms, measured from the stem 
of one vessel to the bow of the following vessel ; and sbould in ail cases be 
as much shorter as the weather or sea will permit. 

"(3) In cases where the prescribed length of hawsers is, in the opinion of 
the master of the towing vessel, dangerous on account of the state of weather 
or sea, hawsers need not be shortened to that length until reaching the lo- 
calities named below : (a) Tows bound for Hampton Uoads or beyond, before 
passlng Thimble Light. (b) Tows bound up the Chesapeake, to the northward 
of Baltimore Light (c) Tows bound up the Delaware, between Fourteeu 
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Foot Bank and Cross Ledge Lighthouses. Hawsers may also be lengthened 
in the same places, under the same circumstances, when tows are bound ont. 

"(4) In case of necessity, on account of wind or weather, hawsers of vessels 
navigating between Race Bock and Gay Head may be lengthened ont in the 
discrétion of the master of the towing vessel ; but this paragraph shall not 
apply to Narragansett Bay north of Beavertail Light. 

"(5) In ail cases where tows can be bunched, it should be done. (a) Tows 
navigating in the North and East Hivers of New York must be bunched above 
a Une drawn between the Statue of Liberty and the entrance to Erle Basin. 
When tows are entering Long Island Sound from the westward, the Unes may 
be lengthened ont to the prescribed length after passlng Fort Schuyler ; and 
when bound for New York from Long Island Sound tows must be bunched 
before passlng Whitestone Point, (b) Tows must be bunched above the mouth 
of the Schuylkill river, Pennsylvania. 

"(6) Section 15 of the act approved May 28, 1908 [V. S. Comp. St. Supp. 
1909, p. 1100] provides: That the master of the towing vessel shall be llable 
to the suspension or revocation of his license for any wUlful violation of régu- 
lations issued pursuant to section fourteen in the manner now prescribed for 
incompetency, misconduct, or unskillfuliiess. 

"(7) Any violation of thèse régulations shall be reported in writing as soon 
as practicable to the board of local inspectors of steam vessels most con- ' 
veulent to the offlcer or bther person who may witness the violation." 

Upon leaving Vineyard Haven the master of the tug ordered the 
barges to pay eut plenty of hawser and the Hawthorn paid out 145 
fathoms, the Albany 145 fathoms, and the Troy 75 fathoms. He 
was entitled to exercise his discrétion as to the length of the hawser, 
under article 4 of the régulations, provided he thought the wind and 
weather made it necessary, while going between Gay Head, some 
15 miles west of Vineyard Haven and Race Rock, at the entrance 
of Long island Sound, a distance of about 60 miles. But after pass- 
ing Race Rock, article 2 of the régulations required him to shorten 
the hawsers to at least 75 fathoms, The District Judge held him 
bound to shorten hawsers, whether he thought it safe or not, and 
the régulations do seem to give him no discrétion, except as above 
stated, between Gay Head and Race Rock, 

The régulations are, of course, plainly binding on the tug; but the 
District Judge went further and held them binding upon ail the ves- 
sels in tow. We do not concur in this construction. The small dis- 
crétion that is allowed by articles 3 and 4 is given to the master of 
the tug, and the only penalty provided is against him. It must be 
presumed that the régulations were drafted with knowledge of the 
establishéd law that the master of the tug is in sole charge of the 
navigation. The City of New York, 49 Fed. 956, 1 C. C. A. 483; 
The Doris Eckhofï, 50 Fed. 134, 1 C, C. A. 494. Of course, the tow 
may also be liable for failure to perform duties lying upon it in 
matters under its control. Pederson v. Spreckles, 87 Fed. 938, 31 
C. C. A. 308; The Lyndhurst (D. C.) 92 Fed. 681; The Nettie L. 
Tice (D. C.) 110 Fed. 461. 

The towing hawser belonged to the barges, would hâve to be short- 
ened on them, and could not be shortened unless the tug stopped. 
The barges were as helpless in respect to shortening hawsers in com- 
pliance with article 1, as they would hâve been in respect to bunching 
the tow under article 5 of the régulations. 

Perhaps the barges would hâve been at fault if they had expressly 
agreed to tow with the hawsers in violation of the régulations, or 
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if they had submitted to doing so in a long course of business, or if 
they had submitted in a single case where they could hâve prevented 
it. This supposes a power to prevent the violation which does not 
exist in this case. It is said, however, that the f ailure to protest 
by signal to the tug establishes an agreement on the part of the barges 
to violate the law. The purpose of a protest is to put the party re- 
sponsible for the act protested against at fault, which was not neces- 
sary as the tug was plainly at fault. If the barges were also at fault, 
a protest would not relieve them; and if they were not at fault, it 
would bave been of no use whatever. Any one acquainted with wa- 
termen will appreciate how unlikely it would be for the captains of 
barges in tow to attempt to overrule the master of the tug as to the 
navigation or that any considération whatever would be paid to their 
views. 

Because we do not think the barges at fault, the decree is reversed, 
with directions to the court below to enter a decree awarding to the 
Hillside Coal & Iron Company, owner of the barges, its damages, 
with interest and costs, against the Manhattan and the North America 
and their stipulators, and to the Maine Steamship Company, owner 
of the Manhattan, one-half its damages, with interest and costs, 
against the North America and its stipulators. 



JAROWSKI V. HAMBU'IIG-AMERIOAN PACKET CO. 

(Circuit Court of Appeals, Second Circuit. Mareh 8, 1911.) 

No. 273. 

AppEAL AND Bbeob (§ 355*) — TiME OF Taking Proceedings — Extension of 
Time by Consent of Parties — Estoppel. 

Where the attomeys for a party, having by stipulation retained the 
papers in error proceedmgs presented to them for examiiiatlon and ac- 
ceptance untll after the expiration of the six moijths allowed for taking 
such proceedlngs, stipulated tha,t they nilght be flled nunc pro tune, 
argued the case in the appellate court, and after reversai retried it in 
the court below wlthout objection, they will not be heard to urge the 
Invalldlty of the entire error proceedlngs, because tbe wrlt was not sued 
out withln the statutory tlme. 

[Ed. Note.^ — For other cases, see Appeal and Error, Cent. Dlg. §§ 192-1, 
1925; Dec. Dig. § 355.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by Beckie Jarowski against the Hamburg-American 
Packet Company. From the judgment, plaintiff brings error. On 
motion by défendant to vacate order found in 182 Fed. 320, 104 C. 
C. A. 548. Denied. 

On motion by the défendant to vacate and set aside an order of this court, 
made Deeember 15, 1910, denying the defendant's motion to vacate the judg- 
ment of this court reversing the judgment of the Circuit Court eutered Mardi 
3, 1909, and to expunge from the records of this court the judgment of re- 
versai entered June 24, 1910. The défendant also asks this court to déclare 

•For other casée see aame toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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null and vold its mandate to the Circuit Court, dated .Tune 25, 1910, and to 
dismlss tlie wrlt of error sought to be prosecuted by tbe plaintlff from the 
judgment of tbe Circuit Court, entered Jlarcb 3, 1909, disnilssiug tbe com- 
pialut. 

F. M. Brown and A. L. Brougham, for the motion. 

Jacob Manheim, opposed. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. In May, 1902, the plaintiff was seriously injured 
while a passenger on the steamship Columbia, owned by the défend- 
ant. In December, 1903, she began an action to recover damages for 
the injuries so received. The cause was tried in December, 1908, and 
the complaint was dimissed, and judgment entered March 3, 1909. 
The plaintiff sued out a writ of error dated November 1, 1909. On 
June 14, 1910, this court reversed the judgment, and on November 
15, 1910, the action was again tried, and a verdict of $7,000 for the 
plaintiff was found by the jury. On December 5, 1910, the défend- 
ant made a motion similar to the one in hand, asking that ail proceed- 
ings subséquent to the entry of the first judgment dismissing the 
complaint be set aside as void, because the writ of error to review 
the said judgment was not sued out within six months af ter the entry 
of the judgment. The motion was denied by this court. The présent 
motion, involving the same fundamental question, was made without 
permission of this court. 

It is true that the writ of error was not sued out within six months ; 
but the papers submitted by the plaintiff abundantly show that long 
prior to the expiration of that period the plaintiff's attorney presented 
the papers on appeal, including the writ of error, to the defendant's 
attorney for the purpose of having him examine and accept them. The 
time to consider thèse papers was extended for the accommodation 
of the defendant's attorney by written stipulation until after the ex- 
piration of the six months from March 3, 1909. When the papers 
were presented for filing, the attention of the plaintiff's attorney was 
called to the fact that the time had expired by the clerk of the Circuit 
Court. He immediately notified the attorney for the défendant, who 
expressed regret that such a situation had been brought about by an 
effort to accommodate him, and suggested and signed a stipulation 
that the writ of error might be filed nunc pro tune. Without char- 
acterizing the action of the defendant's attorneys in making thèse 
motions, we deem it sufficient to say that, if they intended to rely upon 
the objection now made, they should hâve taken it before the argu- 
ment on the appeal in this court and before the new trial. Their ac- 
tion, in légal effect, was a consent to the acceptance of the situation 
which was brought about by their f ailure to présent the question when 
the plaintiff's rights might hâve been otherwise protected. Having 
appeared and argued the appeal, permitted the judgment of reversai 
to be entered, and taken part in the new trial without objection, they 
cannot avoid the adverse verdict by contending that the former judg- 
ment, that by their conduct they recognized as having been properly 
reversed, is still binding on the parties. 

The motion is denied. 
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HILLARD V. REiriNGTON TTPEWRITER CO. 

(Circuit Court of Appeals, Second Circuit Marcli 13, 1911.) 

No. 131. 

1. Patents (§ 112*) — Suits for Infbingement— Effect of Interférence Pko- 

ceedings. 

The question in interférence proceedings in the Patent Office is as to 
which of the contestants was the prier inventer, invention being con- 
ceded ; and in subséquent lltigation the unsuccesKsful party is not es- 
topped to deny invention, or even priority of invention, although tliere is 
a strong presumption that the successful contestant was the prier in- 
venter, vsrhich can only be overeome by clear and convlncing proof. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165 ; Dec. 
Dig. § 112.*] 

2. Patents (§ 828*) — Infbingement — Line-I/Ock Meohanism fob Type- 

WBITEKS. 

The Hlllard patent, No. 791.420, for Improvements in typewriting ma- 
chines, claims 8, 11, 12, and 15, which relate to means for releasing the 
. line-lock, if conceded to involve invention, eover spécifie improvements 
only on the existing art, and must be limited to the improvements de- 
seribed. As so limited, they are not Infringed by the devices of the Webb 
patents. Nos. 590,428 and 618,154. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frédéric W. Hillard against the Remington 
Typewriter Company, From a decree holding vaHd and infringed 
claims numbered 8, 11, 12, and 15 of letters patent Nô. 791,420, grant- 
ed to Frédéric W. Hillard for improvements in typewriting machines, 
défendant appeals. Reversed. 

Frederick P. Fish, H. D. Donnelly, and W. W. Dodge, for appel- 
lant. 

Kerr, Page, Cooper & Hayward (Thomas B. Kerr and John C. 
Kerr, of counsel), for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy was granted May 
30, 1905, for an improvement in typewriters. It relates to line-locks, 
or, in other words, to the mechanism whereby the keys are automat- 
ically locked, at a predetermined point in the line of print, to notify 
the operator of the approach of the end of the Hne and thus prevent 
him from printing the letters one over the other at that point. 

The claims in question relate to the second of the improvements de- 
scribed in the patent, viz., the means for releasing the hne-lock. The 
line-lock lever is mounted at the extrême lef t of the rack bar, as shown 
in Fig. 1, and can be vibrated up and down upon the stud on which it 
is pivoted. The longer and heavier arm of this lever constitutes the 
line-lock stop which is prevented from dropping down and is held in 
normal position by a pin. When the carriage lias been advanced suffi- 
ciently to bring the stop into the obsfructive position which prevents 
further writing, by pressing down the key, which is the shorter and 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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lighter end of the lever, the longer end is raised above the arm on the 
rocker frame and writing can be resumed. To accomplish this resuit 
would seem to be an exceedingly simple mechanical problem. A lever 
is pivoted so that one end is longer than the other. Naturally the 
heavy end falls and the light end rises. If it be desired to raise the 
heavy end two ways of accomplishing this resuit would suggest them- 
selves to the mechanic: First, to elevate the long end; and, second, 
to depress the short end. The second would be the simpler method 
and, if the opération were to be frequently repeated, it would be ad- 
vantageous to form the short end into a key. Once given the lever 
and the necessity for raising the heavy end, the means for accom- 
plishing the desired resuit would occur to the veriest tyro in me- 
chanics. 

As this lever is at the rear of the machine and not easily reached or 
seen by the operator, the patentée has provided what he calls "a more 
convenient means for tilting the line-lock stop out of its obstructive 
position to unlock the type keys." For this purpose he has provided at 
the left hand end of the top bank of keys an independent release key 
which, by a train of Connecting mechanism, pushes up the heavy end 
of the line-lock lever when the release key is depressed by the finger 
of the operator. In the one case the line-lock lever is raised by press- 
ing down its short end and in the other it is raised by pressing up its 
long end. In the first instance the finger of the operator falls directly 
on the key mounted on the short end of the lever itself and in the sec- 
ond it falls on a key in the keyboard which by a simple arrangement 
of Connecting levers lifts up the long end of the line-lock lever. 

The spécification describes and shows the independent key, which is 
a key having an operative connection with the line-lock when the latter 
is in its obstructive position and means operated by the key for inde- 
pendently moving the Hne-lock out of its obstructive position. The 
patentée states that prior to his application means for unlocking the 
line-lock were in use, but such mechanism did not include an inde- 
pendent key. The spécification concèdes that in one of the prior struc- 
tures the key which shifts the carriage from lower to upper case may 
be utilized to unlock the line-lock, but it is contended that the carriage 
shifting key is not an independent key. The principal advantage of 
the patented key is alleged to be that it performs its office without the 
performance of any other essential function and is thus more correct 
and accurate. The patented key is one which, when performing its 
function of a line-lock releaser, is incapable of performing any other 
function in the opération of writing and consists in certain novel fea- 
tures of construction of the key which are not limited to any particu- 
lar form of line-lock. The drawings show two examples of release 
keys, one mounted on the carriage and the other on the keyboard. It 
is unnecessary to analyze ail the claims in issue. Claim 8 is as follows : 

"In a typewriter Une-dock the combination of two stops, one of whleh is 
mounted in tlie escapement and movable therewith and the other of which is 
moved with the carriage into position to obstruct the escapement-stop, a key, 
a line-lock releaser, and a connection between the key and the line-lock re- 
leaser whereby the releaser is controUed by the key substantlally as de- 
scribed." 
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The claim consists in a typewritef line-lock of a combination îiaving' 
the f oUowing' éléments : First : A stop, mounted in the escapement 
and movable therewith. Second : A stop moved with the carriage into 
a position to obstruct the escapement stop. Third : A key. Fourth : 
A line-lock releaser. Fifth: Connection between the key and the re- 
leaser for controlling the releaser by the key. 

Claim 15 is substantially similar to claim 8. 

Claim 11 is as follows : 

"In a typewriter, the combination with a power-driven carriage, of a power- 
flriven stop and a liey-driven stop, brought into obstructive position witli eiuli 
other on the movement of the carriage, an independent liey norinally free from 
the carriage and means eontroUed tliereby for positively removing tlie power- 
driven stop from its obstructive position, substantially as described." 

The claim contains the following éléments in a typewriter combina- 
tion : First : A power-driven stop and a key-driven stop brought into 
obstructive position with each other, on the movement of the carriage. 
Second : An independent key normally free from the carriage. Third : 
Means controlled by the key for positively removing the power-driven 
stop from its obstructive position. 

Claim 12 is substantially similar to claim 11. 

The défenses are lack of novelty and invention and noninfringe- 
ment. Much was said in the Circuit Court and in this court, both in 
the briefs and orally, regarding the Brooks-Hillard interférence, which 
was fînally decided in favor of the latter. We do not understand, how- 
ever, that it bas any important bearing upon the présent issues. 

It was decided by the Circuit Court that no privity was legally es- 
tablished between Brooks and this défendant and the complainant ex- 
pressly states in his brief as follows : 

"But we hâve not and do not now claim estoppel by reason of the facts 
proven ; only that they are persuasive of invention, and, as against the de- 
fendant, greatly increase the presumption of the sauie created by the grant 
of the patent." 

And again: 

"We make no claim to estoppel. It is well settled that the defeated party 
to an interférence has the rlght to contest in the courts not only the question 
of invention, hut even that of priority of invention." 

[1J "We so understand the law. The question in interférence pro- 
Ceedings is which of the contestants was the prior inventor. The 
question of invention is not involved and is in f act conceded. Each 
party contends for the prize of being declared the fîrst inventor. No 
one, with the ordinary brain development, would offer proof to de- 
stroy his adversary's claims and his own as well. Both believe an in- 
vention has been made; each claims to be the inventor and when the 
décision is finally made it carries a strong presumption in favor of the 
successful party. As between Brooks and his privies and Hillard, the 
latter is to be deemed the prior inventor until that presumption is 
overcome by clear and convincing proof. Morgan v. Daniels, 153 U. 
S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657. We see no , reason why the 
défendant may not avail itself fully of the défenses of lack of inven- 
tion and non-infringement. 
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Hillard's application was filed January 9, 1893 ; no earlier date of 
invention has been shown. In May, 1892, a patent was granted to 
Clinton & McNamara showing a line-lock and releaser for accomplish- 
ing the same resuit as in the patent in suit. The line-lock is released 
by pushing one end of a lever and thus removing the hook at the other 
end from obstructive engagement with the stop. 

WiUiams patent No. 501,753 shows a line-lock which arrests the 
movement of the keys when the carriage is at or near the end of its 
movement. The line-lock is released by a rocking key which discon- 
nects the parts and unlocks the lock. 

W. S. Cress also obtained a patent in 1893 on an application filed 
June 8, 1892. He says : 

"Another object o( the invention is to provide an improved attachment for 
typewriting machines which will stop the opération of the liey levers when a 
proper number of words has been written upon a line." 

The attachment was applied to a Caligraph typewriter, but the pat- 
entée says: 

"When a word, or a portion of a word is to be added at the end of a line, 
the attachment may be readily manipulated in a manner to admit of the in- 
sertion of such matter. The attachment is capable of application to any ma- 
chine, the principal operatlve parts being adjustable." 

To release the line-lock Cress has a key at the front of the machine 
connected by mechanism to a locking bar. When the key is pressed 
down the bar is rocked into a horizontal position and the key levers 
are unlocked. Other instances might be cited where, prior to Hillard, 
devices intended to release the line-lock are described and shown, but 
in our view it is unnecessary to multiply thèse examples. The record 
proves beyond question that prior to the earliest date which can be 
assigned to Hillard's alleged invention, line-locks and lock releasers 
were well known. Indeed, the line-lock could not be used without the 
releaser. A lock impHes a key and no lock is useful without some 
means for unlocking it. AH the prior inventors understood this, of 
course, and each provided mechanism for releasing the line-lock. Ail 
accomplished the same resuit by means similar in principle but diflfer- 
ing in détail; some of the différences being attributable to the char- 
acter of the machine to which the devices were applied. Bearing in 
mind that the claims in controversy do not relate to the line-lock, but 
to the releaser, and that releasers were well known, the question for 
us to détermine is — Did it require an exercise of the inventive facul- 
ties to produce the combinations of the claims, and, if so, can they, in 
view of the prior art, be construed to cover the defendant's construc- 
tion? 

In approaching this subject it is wise to disabuse the mind of the 
notion that an exceptionally high order of intellect is required because 
the improvements relate to typewriters. The Remington machines in 
évidence hâve a notice prominently printed thereon stating that "this 
machine is protected by 67 American and foreign patents." There is 
danger that the court in contemplating a machine so complicated and 
delicately organized may become imbued with the idea that no changes 
or additions can be made unless the party making them is possessed 
' 186 F.— 22 
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of an extraordinary degree of ingenuity. Mechanical skill is not con- 
yerted into invention because it is applied to a structure showing the 
highest degree of inventive genius. If the problem be to construct a 
keyfor a lock, it can make no différence whether the lock be attached 
to a typewriter or an ice box. 

Turning now to the patent, the first form of releaser described is 
the key 25, which when depressed tilts the line-lock stop 24 above the 
arm 21. If the complainant's illustrative model, which is a Remington 
machine with the Hillard line-lock attached, correctly shows the pat- 
ented devices, and it seems to do so, it is difficult to discover invention 
in the means employed for lifting the line-lock stop 24 above the arm 
21. A néophyte would see at a glance that the arm 21 will not rock 
until the end of the lever at the right of the fulcrum is lifted up. As 
before stated, there are but two ways of doing this, both of them per- 
fectly obvious — one is to push up the obstructing end, the other is 
to press down the opposite end. Given the line-lock and the necessity 
for opening it, we are unable to see how one who adopts the only pos- 
sible methods of doing this can be regarded as an inventor. To form 
the short end of the lever into a key convenient for the finger of the 
operator was but an ordinary exhibition of mechanical skill. The 
other method of pushing up the long end of the lever by means of a 
key located in the keyboard is treated by the patentée, apparently, as 
an équivalent. He says, in substance, that it is "a more convenient 
means" for accomplishing the same resuit. If there be no invention in 
pressing down the short end of the lever, it is not easy to understand 
how there can be invention in pressing up the long end. In any event, 
we can see nothing patentable in moving the lever up or down by 
means of a key in the keyboard. 

The problem is one which is continually presented where it is désir- 
able to bring an operating part nearer to the hand of the operator. 
Similar expédients hâve been constantly resorted to. If a door be 
closed by a spring lock operated from the inside and the inmate of the 
room desires to open it to a visitor without rising from his desk, he 
naturally rigs up a connection by cords and pulleys and releases the 
lock by pulling on the cords. If it be desired to open or close a tran- 
som or a window which cannot be reached by hand, nothing is more 
common than the resort to pulleys and cords, cranks and levers. Such 
methods hâve been in vogue for years. The patentée conceived the 
idea that it would be more convenient to hâve the operating key lo- 
cated where it could be seen and reached by the operator while seated, 
and he therefore placed it in the keyboard Connecting it by a well- 
known train of mechanisrn with the line-lock stop. It did not require 
an exercise of "the intuitive faculty of the mind" to do this. The 
writer had occasion to deal with a somewhat similar situation in 
Mann's Boudoir Car Co. v. Monarch Sleeping Car Co. (C. C.) 34 Fed. 
130. See, also, Aron v. R. R. Co., 132 U. S. 84, 10 Sup. Ct. 24, 33 L. 
Ed. 272; Stephen.'.on v. Brooklyn R. R. Co., 114 U. S. 149, 5 Sup. Ct. 
777, 29 L. Ed. 58. If, however, the claims can be sustained at ail it is 
clear, in view of the existing art, that it can only be for the mechanisrn 
described and shown— a broad construction is impossible. The most 
libéral view that can be taken of the claims is that they cover improve- 
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ments upon the then existing art. The défendant does not use thèse 
improvements. 

The defendant's machines are built under patents granted to George 
B. Webb Nos. 599,428 and 618,154 and it is asserted that the alleged 
infringing devices hâve been in commercial use for 13 years. It is 
unnecessary to enter upon a minute description of the defendant's line- 
lock and release devices for the reason that they are exceedingly com- 
plicated and difficult to understand except in conjunction with the 
drawings or model. Some of the différences between the complain- 
ant's and defendant's structures are point ed out by Mr. Browne, the 
defendant's expert, as follows: 

"In the defendant's machine, when the push knob is pressed in to rock the 
bar 28 and lift the obstructing stop 26 above the eseapement stop to unloek the 
line the efEect is to disconnect the pendant 33 from the ear 32 so that the 
pressure on the push knob can be immediately released and the further for- 
ward movement of the earriage can thereafter continue wlthout there belng 
any re-locking and without malntaining any further pressure on 'the push 
knob. Thls dllïers from the Billard construction wherein the flnger must be 
kept pressed on the key 27 (or key 25) during the further advance of the ear- 
riage." 

"Defendant's releasing meehanism has aecordingly important différences 
over the Hillard meehanism. Defendant's releaser and obstructing stop al- 
ways maintaln the same relation to each other and always move together; 
when the release has once been effected no further holding of the push knob 
48 is necessary ; and the restoration of the obstructing stop to its normal 
position is aided by a spring. On the other hand, in the Hillard meehanism 
the obstructing stop and releaser are independeiit, so that the stop moves in- 
dependently of the releaser and is normally out of reach thereof ; when the 
release has been effected the key 27 must be held down by the flnger during 
any further forward movement of the earriage; and the restoration of the 
earriage or obstructing stop to its normal position is effected solely by grav- 
ity." 

It thus sufficiently appears that the défendant does not use the Hil- 
lard devices, but a combination covered by patents owned by it which 
releases the hne-lock, it is true, but by means essentially différent and 
which are not covered by the claims in suit unless given a construction 
unwarranted by the prior art. 

The decree of the Circuit Court is reversed with costs. 



ASHLET V. SAMUEL O. TATUM CO. 

(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 213. 

1. Patents (§ 116*) — Design Patents— Suffxciency of Desceiption. 

A patent for a design is not Invalid beeause it does not contain a writ- 
ten description of the design, although its absence may bave a bearing 
upon the construction of the patent, and therefore on the question of in- 
fringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 168% ; Dec. Dig. 
§ 116.*] 

2. Patents (§ 328*) — Desiqns—Infbingement— Design foe Inkstand. 

The Ashley design patent. No. 37,504, for a design for an inkstand, con- 
tains no written description, but eovers "the brnamental design for an 
inkstand as shown," while the drawlng, shows a low square base, suv- 

•For otlier cases seo same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mounted by a low donie, of a diameter somewliat less tliau the side of the 
base ; the entire surface belng plain, and wlthout aiiy applied ornamenta- 
tion. Tàe absence of such ornamentatlon must therefore be considered 
an essentlal élément of the design, and it Is not inf rlnged by the design 
of the Hllles patent, No. 40,125, which shows such surface ornamenta- 
tlon. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frank M. Ashley against the Samuel C. Tatum 
Company. Decree for complainant (181 Fed. 840), and défendant 
appeals. Reversed. 

The suit was brought for infringement of complainant's design pat- 
ent No. 37,504, granted to him August 8, 1905, for design for an ink- 
stand. Defendant's inkstand is made under patent to S. E. Hilles, 
assignor to défendant, granted July 6, 1909, No. 40,125, for design 
for an inkstand. 

Wood & Wood (E. R. Wood, of counsel), for appellant. 
F. M. Ashley and Albert T. Scharps, for appellee. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Complainant's patent contains no writ- 
ten description ôf his invention. It merely states that the figure of 
the drawing is "a plan view of an inkstand, showing my new design," 
and claims "the ornamental design for an inkstand, as shown." This 
design is hère given : 




The defendant's patent contains a description, which need not be 
quoted from, and a view of the design, which is hère shown : 




The two înkstands, when produced in glass, which seems to be 
the only material used for them, although neither patent refers to 
material, look much more alike than do the two drawings. 
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[1] The statute (Rev. St. § 4933 [U. S. Comp. St. 1901, p. 3399]) 
provides that "ail the régulations and provisions which apply to ob- 
taining or protecting patents for inventions or discoveries, not in- 
consistent with the provisions of this title shall apply to patents for 
designs." This référence includes section 4888 (page 3383), which 
provides that before any inventor shall receive a patent for his in- 
vention he shall "file in the Patent Office a written description of 
the same." This would seem to require that an application for a 
patent for a new design should include a "written description" of 
such design, and appellant contends that, since complainant's patent 
contains no such written description, it must be held void. If the 
proposition were a new one, the argument might be persuasive, es- 
pecial'y in view of the unfortunate results that sometimes follow 
when the drawing is not accompanied by a written description. But 
in Dobson v. Dornan, 118 U. S. 10, 6 Sup. Ct. 946, 30 L. Ed. 63, 
precisely this point was raised, and the court held that the patent 
was not void becaUse of its failure to contain a written description. 
This assignment of error is therefore without merit. 

In the case at bar a written description is absent by reason of 
the action of the Patent Office. How that came about may be briefly 
stated. In the Dobson Case the design was one to be applied to 
carpeting, and it was represented by a photographie illustration. This 
illustration was, as the court states, "a. six-inch square, containing 
a single figure or design." Construing the claim, the court held that 
it "covered the design as a whole, and not any part of it as a part; 
and it is to be tested as a whole — as to infringement." The samples 
of complainant's and defendant's carpets which were oflfered in the 
court below were not before the Suprême Court, which found in the 
évidence of two experts sufficient to sustain the finding of the Cir- 
cuit Court. Apparently the alleged infringement was of such a char- 
acter that the case presented no difficulty of the sort experienced in 
Tompkins v. New York Co., infra. 

Subsequently to the décision in the Dobson Case, the Commissioner 
of Patents rendered a décision (Ex parte Mygatt, 117 O. G. 598) 
holding that written descriptions in design patents were "not only 
unnecessary, but also confusing and misleading," and refusing to 
allow the applicant to place in the record a written description of his 
design. The Court of Appeals of the District of Columbia also held 
that in such patents "a superadded verbal description is generally 
useless and ofttimes confusing." Ex parte Freeman, 109 O. G. 1339. 

In conformity to thèse décisions the Patent Office in 1904, before 
Ashley's patent was granted, made a rule prohibiting applicants for 
design patents from insisting upon a written spécification as a part 
of their patents. This went far beyond the Dobson Case. Ah that 
the Suprême Court had held was that, if the inventor did not supplé- 
ment his drawing with a written description, he should not thereby 
lose his patent; his "design" as shown being "tested as a whole." 
But by the arbitrary action of the Patent Office the inventor was de- 
prived of the opportunity of adding a written description, even in 
cases where it might be essential to the préservation of his rights, or 



342 186 FEDERAL BEPOBTEB 

to the proper enlightenment of the public as to what the patent cov- 
ered. 

Subsequently the question came before the Court of Appeals for 
the District of Columbia in Ex parte Mygatt, 121 O. G. 1676, and 
the practice of the Patent Office was condemned. Since then the 
rule has been abrogated, but complainant's patent was issued during 
the period when it was in force. The necessity of having a written 
description, in some cases even of a flat ornamental design applied 
to a plain surface, became apparent in a case which came before 
this court in 1907. Tompkins Co. v. N. Y. Woven Wire Ce, 159 
Fed. 133, 86 C. C. A. 323. 

[2] The absence of such a description in the case at bar has a 
necessary bearing upon the construction of the patent, and conse- 
quently upon the question of infringement. Referring to the draw- 
ing, we find that the efïect upon the eye is produced by several élé- 
ments. The form of the inkstand itself is prominent. There is a 
flat, broad base, surmounted by a low dôme; the relative proportions 
of the parts presenting an artistic and pleasing effect. Moreover, 
the proportions, indicating, as they do, a low, broad, heavy base with 
a low height, suggest the adaptability of the structure to the pur- 
pose intended, as being calculated to insure it against accident and 
to keep it near the table. The inkstand, also, as indicated in the 
drawing, is devoid of any design applied to any part of its surface. 
In the language of the : District Judge, "it makes no shallow appeal 
to the sensés by any effort at inconséquent ornament." Finally it 
shows a dip tube colored black; the évidence indicating that prior 
dip tubes had always been of glass the sarae color as the rest of the 
structure. 

The manufacture of glass inkstands of this gênerai character has 
been going on for very many years, and the chance of any broadly 
new design being produced woiild seem to be slight. Nevertheless 
the exhibits in the case indicate that complainant's design shows a 
ra. '-^al and distinctive change in type from those which preceded 
it; its dominant feature being the contour and relative proportions 
of parts, rather than the présence or absence of any applied oma- 
mentation. It may be that upon the state of the art at the date of 
his appHcation complainant would hâve been entitled to a claim cal- 
culated to secure to him the dominant feature of his device, with 
or without ornamentation, unless, indeed, the -ornamentation was 
carried to such an extent as substantially to modify the efïect produced 
by the contour and proportions. But there is no such claim, and no 
written description upon which it could be based. The circumstance 
that both are absent, possibly solely because the Patent Office re- 
fused to allow any written description to be filed, does not give this 
court the power to write such a description and claim into the patent. 
We must construe the claim according to the rule laid down in the 
Dobson Case as "covering the design as a whole, and not any part 
of it as a part; (testing it) as a whole — as to infringement." 

We cannot, therefore, eliminate the élément shown in the drawing, 
viz., the absence of any applied ornamentation. That élément must 
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be held to be as essential as any other élément. In defendant's ink- 
stand, the gênerai contour of base and dôme in the same relative 
proportions is found; but around the lower half of the dôme there 
is a séries of circumferentially displayed facets which effect a sub- 
stantial modification of appearance of the inkstand by suggesting the 
idea that it is made out of eut glass, instead of pressed glass. The 
différence between the two is readily apparent to any one — expert, 
or nonexpert — and there seems no likelihood that, whether looked at 
together or apart, the one could be mistaken for the other. In our 
opinion infringement of the claim bas not been made out. 

The decree is reversed, with costs, and cause remanded, with in- 
struction to dismiss the bill, with costs. 



MYGATT V. M. SCHAFPER-FLAtJM CO. 
(Circuit Court, S. D. New York. February 8, 1911.) 

1. Patents (§ 328*) — 'Infringement— Electric Light Reflector. 

The Mygatt patent, No. 821,306, for a prisniatic reiiector for eleetrie 
lights composed of a single pieee of glass havlng external reflecting 
prisms parts of which are eut away in definite patterns to permit the 
light to pass through, in view of tlie prior art, cannot be construed to 
cover any interruption of the reflecting prisms in deflnite patterns, but 
must be limited to the particular patterns shown. As so construed, held 
not Infringed. 

2. Patents (§ 328*) — Infbingement — Design foe Lamp Reflectoe. 

The Mygatt design patent, No. 37,983, for a design for a reflector for 
eleetrie lights, lield infringed. 

In Equity. Suit by Otis A. Mygatt against the M. Schaffer-Flaum 
Company for infringement of patent No. 821,306 for a prismatic re- 
flector, and design patent No. 37,983 for a design for a reflector. De- 
cree for défendant on the first patent, and for complainant on the sec- 
ond. 

See, also, 181 Fed. 399. 

Mr. Taylor and Mr. Jackson, for complainant. 
Mr. Dyrenforth and Mr. Lee, for défendant. 

HOUGH, District Judge. While it is difficult, without référence to 
rather elaborate drawings, to describe with accuracy the object said 
to infringe the patents in suit, and to be the subject-matter of the same, 
it is admittedly a quite ordinary form of reflector-shade for eleetrie 
lights, usually placed above the light bulb, and composed of a single 
pièce of glass. 

The mechanical patent relates to what this type of reflector does, 
and the design patent to how one particular reflector looks. 

[1] In the language of the spécification, the object of the mechan- 
ical invention is : 

"To produce a reflector composed of glass In whlch refleetion is accom- 
plished by external prisms, but with the prismatic surface modified by the 
omission of parts of the reflecting prisms, the portions from the reflecting 

•For otlier cases see same topic & S numbbb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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prisms whicli. are omitted permitting the passage of liglit. Where tlie re- 
flecting prisms are omitted, the outer surface of tlie reflector may hâve llght- 
dlreeting facets, so that the light rays which pass through the glass are 
directed in determlned directions." 

Such being the object, thèse facts are then asserted by the patentée: 

"By mutllatlng or removing parts of some of the prisms, llght rays will be 
permltted to pass through the reflector at thèse parts, thus Ulumlnating out- 
side the reflector. By formlng the outer surface of thèse parts of the reflector 
into light transmitting and directlng facets or prisms instead of light return- 
ing or reflecting prisms, the light rays whlch pass through the reflector will 
be directed or distrlbuted as desired. Such external illumination will be of 
course at the expense of the device as a complète reflector." 

The resuit of thèse facets, and the attainment of the desired object, 
is thus described: The light-directing surfaces will "appear as bright 
bands, or as rows, or bright beadlike brilliants, or they may be made 
to represent characters." So that, finally : 

"Highly-ornamental décorative effects may be produced by the présent in- 
vention, as well as more complète control of the light rays. By permitting 
more or less light rays to pass through the reflector almost any distribution 
of light may be effected vrithout ehanging the form of the reflector body." 

The drawings accompanying the spécification exhibit patterns of a 
very marked a-id definite character, placed upon the external reflector 
surface by cutting the reflector prisms. When not illuminated, the 
cuts or notches form a pattern ; when illuminated, it would seem prob- 
able that such pattern would appear upon the outer surface outlined 
in points of light. 

The claim relied upon is as follows : 

"A reflector composed of a single pièce of glass in form of a frustrum and 
having an open mouth. the outer surface haviug approximately vertical re- 
flecting prisms by which llght rays are returned and directed out at the open 
mouth, said reflecting prisms luterrupted in parts in definite patterns, whereby 
definite portions of light, from definite parts of the reflector body, are per- 
mltted to pass through the reflector.*' 

It must be admitted that this invention is to be read and construed 
in the îight of (especially) the De Grand (British) patent, No. 553, of 
1857; the Blondel patent, No. 563,836; and complainant's own reis- 
sued patent, No. 12,358. Without référence to any other patents, or 
to standard scientific works, the enumerated document» show a com- 
plète appréhension of the nature of light reflection by and tranmission 
througla intégral glass shades or covers for light sources. 

The complainant therefore knew — and the public could use the 
knowledge — that any intégral glass shade miglit by any one be covered 
externally with a séries of reflecting prisms, which if properly ar- 
ranged according to the known laws of optics would cause about 85 
per cent, of the light from the light source to be reflected and allow 
about 15 per cent, to pass through. It was public knowledge also that 
the amount of light passing through might be greatly increased by 
ehanging the number, shape, and arrangement of the external reflect- 
ing prisms. 

There was therefore comparatively small room left for the exercise 
of inventive faculty. 
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It was thought in Mygatt v. Gilbert (C. C.) 181 Fed. 400, that, when 
the reissued patent above mentioned and then in suit was taken out, 
there was room for inveiïtion in discovering a particular "combination 
of diffusion and reflection in an intégral glass shade reflector" ; but 
there certainly was not even then an opportunity to claim as an inven- 
tion either the fact that an intégral glass shade could be made both 
to diffuse and reflect, or any embodiment of that single fact. And 
confessedly this complainant's own earlier patent further narrowed the 
field for himself as well as for others. 

When the patent in suit was applied for, it was necessary, therefore, 
to show as an addition to the sum of human knowledge, not any com- 
bination of diffusion and reflection, but some particular combination 
or arrangement of the same not only useful and new, but sufîîciently 
ingénions to merit the name and receive the reward of invention. It 
seems évident from the quoted parts of his spécification that what Mr. 
Mygatt had in mind in applying for this patent was this : He recog- 
nized the presumed public knowledge of the laws of optics, and rec- 
ognized also what others as well as himself had done in the way of in- 
tégral glass shades or reflectors, so that what he showed in his spécifi- 
cation as new was the création, by carefully arranged interruptions of 
prisms of certain devices or ornaments which would primarily attract 
and please the eye, would be caused or created by carefully directed 
light rays, and would incidentally increase transmitted illuminating 
rays as distinguished from reflected ones. This thought is fairly ex- 
pressed in the claim above recited, for it is stated that the reflecting 
prisms are interrupted "in definite patterns." 

The défendants bave admittedly made or sold an intégral glass 
shade or reflector; this they had a right to do. But they hâve also 
"interrupted" their reflecting prisms by a séries of notches uniformly 
distributed along the top of each prism so that each of said prisms 
présents a serrated appearance. The complainant does not show in 
his application for the patent in suit any such construction as this ; yet 
it is urged that défendant infringes because the effect of the serrations 
aforesaid is to "interrupt" the reflecting prisms "in definite patterns," 
and that the resuit of such interruptions is that "definite portions of 
light from definite portions of the reflecting body are permitted to pass 
through the reflector." 

This assertion is correct, if the patent is broad enough to cover any 
diffusion or additional transmission of light through an intégral glass 
reflector by means of any séries of interruptions or mutilations in or 
upon external reflecting prisms. The question therefore becomes this : 
Can the patent cover any definite pattern created by any prism inter- 
ruptions, or only patterns of the kind shown and produced by the sort 
of interruptions or mutilations specifically shown in the application? 
I think this question is sharply raised by the claim of infringement 
pressed. 

There is what may be called a pattern on the upper or outer surface 
of defendant's reflector. Such pattern is formed by nicks or notches 
which are shaUow interruptions or mutilations of the prisms upon 
which they are placed. To be sure, this pattern does not resemble any 
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pattern shown in the application, ■ nor do the notches bear any close 
resemblance to the carefully eut facets or subprisms shown therein. 
, Yet the resuit obtained is to exhibit a bespangled or bejeweled appear- 
ance upon the outer surface of the reflector when a light source is 
placed beneath and there is an obvious increase in transmission of light 
as the resuit of any déformation of the external reflecting prisms. 
Therefore, if broadly construed, the claim can probably be read upon 
defendant's reflector-shade. 

There are at least two objections to construing the patent as broadly 
as complainant desires : 

First. If any System of interrupted external prisms in an intégral 
glass reflector be covered by this patent, then the patent cannot stand 
in the light of the previous art, for shades or reflectors known and de- 
scribed both commercially and in patents as prismatically ornamented 
hâve been introduced in évidence in great numbers. 

Second. If patterns of any but the pronounced and simple forms 
shovi'n in the application are to be covered by this patent, then the pat- 
ent is not operative, for it is admitted that the light source for which 
the reflector in question is designed is the electric bulb of commerce 
(whether Tungsten or Edison). That light source is not a point, but a 
line of considérable length, and, when the diiïusion or transmission of 
light in definite patterns as claimed is attempted in any but large and 
simple forms, the opération becomes provedly impossible. It is true 
that a ray of light from a very small light source can be reflected or 
transmitted almost -at will ; but, when the source is an inch or more 
in length, every prism face in the reflector must either reflect or trans- 
mit a light ray from every .point on the light source. When this is 
true, such large and simple patterns as are shown in complainant's 
application may (and I incline to think would) be exhibited as bril- 
liantly illuminated on the reflector's exterior; but, where the pattern 
consists merely of a multitude of notches on reflecting prisms orig- 
inally calculated to throw back into the interior of the shade about 85 
per cent, of the light output, the resuit must be, and has been proven 
to be, what complainant calls a "spraying of the ceiling," and défendant 
a "beady or jeweled exterior appearance." Both descriptions are apt; 
but neither applies to a "definite pattern" permitting definite portions 
of light from definite parts of the reflector body to pass through the 
reflector. 

As construed, no infringement is shown. It is therefore unneces- 
sary to pursue the question of validity further. 

[2] As to the design patent, there is no déniai that, if it be vahd, 
it is infringed, for a more palpable imitation it would be hard to dis- 
cover. 

The présent complainant has protected by such patents, a surprising 
variety of shapes in light shades of every kind, some of which difïer 
from each other very slightly. 

Whether it be politic or wise to protect by the formidable name of 
patent such and so numerous variants of a familiar article is no con- 
cern of this court. The abuse of a statute should be corrected by lég- 
islation, not construction. 



METEE8 V. 8KINNER 347 

The rules of construction hâve been recently and well stated in 
Phœnix Knitting Works v. Bradley, etc., Co. (C. C.) 181 Fed. 163, and 
Ashley y. Tatum Co. (C. C.) 181 Fed. 841. 

Within thèse rules I do net think the eye of the average purchaser 
would be deceived by any antécédent form, and, in so far as such mat- 
ters rest on adjudicated cases, the forms considered in Mygatt v. 
Zalinski (C. G.) 138 Fed. 88, and in Mygatt v. McArthur (U. S. C. C. 
Mem. Feb. 7, 1906) 143 Fed. 348, were as clearly akin as are any hère 
under considération. 

Bill dismissed as to the mechanical patent and sustained as to design 
patent. Neither party will recover costs to and including this hearing. 
Costs of the référence (if any) to complainant. 



MEYKRS V. SKINNER et al. 

(Circuit Court, B. D. New York. February 8, 1911.) 

Patents (§ 308*) — Infeingemf.nt— Preliminabt Injunction— WBONoruL Use 
BT Complainant as Ground for Dissolution. 

The wrougful use by a complainant of a preliminary injunetion against 
Infringement of a patent, by sending notices of the same to the trade and 
to customers of a défendant, together wlth letters which are mlsleading 
as to its scope and eflfect, and calculated to Injure defendant's legltimate 
business, affords ground for dissolution of the injunetion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 505; Dec. Dlg. 
§ 308.*] 

In Equity. Suit by Willard F. Meyers against John R. Skinner, 
Percy C. Skinner, and John J. S. MacFarland. On motion by défend- 
ant MacFarland to vacate a prehminary injunetion. Motion granted. 

Henry D. Williams, for complainant. 

Johnson & Galston, for défendants. 

Grafton L. McGill, for défendant MacFarland. 

CHATFIELD, District Judge. The défendant MacFarland is one 
of three défendants in an action for infringement of patent No. 932,- 
488, covering a device or mold for casting steel teeth containing dia- 
monds for sawing stone. In the infringement suit, an application was 
previously denied by this court for an injunetion pendente Hte. Mey- 
ers V. Skinner (C. C.) 179 Fed. 860. Subsequently testimony was 
taken, and it appearing that as to certain claims of the patent the ques- 
tion of validity had been substantiated, and, on the other hand, no use 
of the device shown in those claims had been proven, an injunetion 
pendente lite as to those claims was entered by consent, while the time 
to take testimony as to the other claims was extended. The défendant 
MacFarland now asks to hâve the injunetion pendente lite vacated, 
and the bill dismissed, upon the ground that the complainant has used 
this injunetion for advertising purposes, and interfered with his busi- 
ness, in what he claims would be legitimate sales, even if the validity 
of the patent is admitted. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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As is shown by the opinion upon the previous motion, the patent iias 
to do with a form of mold for casting diamond saw teeth, and neither 
the product nor the method of use of the mold is covered by the pat- 
ent; nor is the patent itself capable of beingmade the basis of a 
universal or comprehensive license System, for other molds can be 
rightfully used. Contributory infringement could be based only upon 
actual knowledge of the parties infringing, or upon an interférence 
with a consistently and uniformly eiïective control over some product 
or device which could not be obtained, unless under license from the 
patentée of the particular form of mold herein under considération. 
A discussion of the question with relation to such a license System, and 
machine patent can be found in the case of Crown Cork & Seal Co. v. 
Brooklyn Bottle Stopper Co. (C. C.) 172 Fed. 225, and need not be 
taken up on this motion. 

The complainant bas apparently used the injunction pendente lite, 
obtained by consent upon the claims referred to, for the purpose of 
advertising, and for the legitimate purpose of warning the trade gen- 
erally, as well as individual customers of the défendants, that he will 
protect his rights under the patent against infringers, but has intimated 
that he will seek to establish rights against so-called contributory in- 
fringers. He has thus warned customers of the défendant MacFar- 
land that the complainant will seek to prosecute and punish any pur- 
chaser or user of a product of any machine which inf ringes the patent 
in suit, even though the product be not covered by the patent. 

Not only would it seem with référence to such a patent, that there 
is no basis upon the record as it stands for a warning against becoming 
contributory infringers, so far as parties are concerned, who do not 
knowingly assist or participate in or encourage the infringing use of 
the patent itself, but the gênerai condition of the testimony, and the 
relation which the défendant MacFarland seems to hâve had with the 
acts claimed to be infringements by the complainant, do not seem to 
justify the use which has been made of the injunction obtained by 
consent. 

Although the défendant MacFarland did, however, consent to the 
issuance of this injunction, upon claim by him that he had no intention 
of infringing in any way, and as the consent was given after the court 
had refused to grant such an injunction upon an unadjudicated patent, 
if diligent action was taken toward final hearing, it seems to the court 
that he (défendant MacFarland) is justified in asking that, so far as 
he is concerned, the injunction pendente lite be vacated, upon condi- 
tion that the case be promptly completed. The complainant may bave 
the right to ask for immédiate restoration of the injunction, if any 
action occur on the part of MacFarland which would indicate an at- 
tempt on his part to make use of any device that can legitimately be 
held to infringe the claims in question, or to improperly advertise this 
opinion and décision, beyond making it known that the injunction 
pendente lite has been vacated as to MacFarland, unless he be guilty 
of évident infringement, assuming that the complainant's rights will 
be fully established, both as to validity or prior infringement. 

The motion, in so far as it seeks a dismissal of the bill, should be 
denied, as this question does not go to the merits of the action at ail. 
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In re GARTMAN. 

(District Court, E. D. Peniisylvania. March 4, 1911.) 

No. 3,681, in Bankruptcy. 

1. Banketjptct (§ 6*)— Bankeupt Act — «mendhent — Effect. ' 

Bankr. Act Julv 1, 1898, c. 541, § 47, cl. 2, 30 Stat. 557 (U. S. Conip. 
St. 1901, p. 34.38), as ameiided by Act June 25, 1910, c. 412, § 8, 36 Stat. 
840, in so far as it vested trustées In bankruptcy -with the rights and rem- 
édies and powers of a créditer holding a lien by légal or équitable proceed- 
Ings on the bankmpt's property, was not retroacthe, and dld not apply to a 
bankruptcy proceeding begun at the tiine tlie amendnient took effect. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 2; Dec. 
Dig. § 6.*] 

2. Bakkbuptcy (§ 140*) — Pkopertt Coxditionally Sold-^Rights of Bank- 

eupt' s Tkustee. 

Where a bankrupt at the tlnie of his adjudication held certain Per- 
sonal property under a conditional sale free from fraud, his trustée 
acquired no better title than the bankrupt, and was therefore required 
to surrender the property to the unpaid seller, under the Pennsylvanla 
rule that title reserved by the seller in a contraet of conditional sale 
free from fraud until payment of the price is good agalnst ail the world, 
except credltors of the buyer who hâve acquired a lien on the property 
by levy or attachment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 199 ; Dec. 
Dig. § 140.*] 

In the matter of bankruptcy proceedings against Jacob M. Gartman. 
On certificate of a référée to review an order denying an application 
of the ly. D. Caulk Dental Depot for possession of certain personal 
property sold to the bankrupt under a conditional sale. Reversed. 

Randolph Staufïer, for trustée. 

J. Howard Reber, for claimant. 

J. B. McPHERSON, District Judge. [1] The bankruptcy case in 
which this controversy arose was pending when the act of June 25, 
1910 (36 Stat. 838, c. 412), took efifect, and section 8 of that amending 
statute is therefore not applicable. [2] Deciding the question upon the 
law previously in force, it is only necessary to say that the attention of 
the référée was evidently not called to Davis v. Crompton (C. C A., 3d 
Circuit) 20 Am. Bankr. Rep. 53, 158 Fed. 735, 85 C. C. A. 633. It 
was there determined that, even when goods are possessed by a bank- 
rupt as vendee under a contraet of conditional sale, his trustée ordi- 
narily takes no better title than he himself has acquired. To quote 
the syllabus: 

"The title reserved by the vendor in a Pennsylvanla contraet of condi- 
tional sale, free from fraud, until payment of the purehase money, is good 
against ail the world, except as to creditors of the vendee who had acquired 
a lien by levy or attachment npon the property while it was in the posses- 
sion of the vendee, and under section 70a (5) his trustée takes title subject 
to the superior title of the vendor." 

Hère the transaction was free from fraud in fact; there was no 
lien by levy or attachment ; the contraet was of the usual type, capa- 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ble of being construed either as a bailment or a conditional sale ; and, 
as the référée construed it to be a conditional sale, I accept his ruling 
as correct for the présent purpose. 

His order must be reversed ; and (unless possession bas already 
been given to the claimant) it is now ordered that the trustée deliver 
to the ly. D.*Caulk Dental Depot within 10 days the cabinet and arti- 
ficial teeth in controversy. The costs of this proceeding to be paid 
out of the bankrupt estate. 



In re GULIOK. 

Ex parte GUI-ICK-HALLE CO. 

(District Court, S. D. New York. March 9, 1911.) 

1. Factoes (§ 1*) — Définition. 

"Factors," by gênerai deflaltlon, are agents to whom property la con- 

slgned for sale. 

[Ed. Note. — For other cases, see Factors, Cent. Dlg. § 1 ; Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2640-2642; 

vol. 8, p. 7660.] 

2. Bankruptcy (§ 426*) — Discharge op Bankbtjpt— Effect as to Factobs. 

Factors, though sustaining an express flduciary relation, are not ex- 
cepted from discharge by the bankruptcy act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 799; Dec. 
Dig. § 426.*] 

3. Bankruptcy (§ 391*) — Corporations— "Officebs"— Trust Relation— Dis- 

charge. 

Offieers of a corporation, where they get control, wlth an attendant 
flduciary obligation, of property of the corporation, are "offlcers," within 
Bankr. Act July 1, 1898, c. 541, § 17, subd. 4, 30 Stat. 551 (U. S. Comp. 
St. 1901, p. 3428), exempting from discharge debts created by misappro- 
priation or défalcation while acting as an "offlcer," so that a continuance 
of a suit in a state court agalust corporate oliicers for the value of cor- 
porate property misappropriated by them vvill not be stayed on the ap- 
plication, of the offlcers who had been adjudicated bankrupt. 

[Ed. Note: — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dlg. § 391.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4933-4951 ; 
vol. 8, p. 7737.] 

In the matter of Herbert Gulick. Application for an order enjoin- 
ing the Gulick-Halle Company from further prosecuting certain ac- 
tions in the state court between itself as plaintifï and the bankrupt 
as défendant. This order was obtained by the bankrupt on February 
6, 1911, on the strength of the adjudication ex parte on the voluntary 
bankruptcy pétition filed that day by the petitioner and the schedules 
thereto annexed. Motion papers included the amended complaint and 
answer of only one of the four state court actions, as to which the 
bankruptcy court was asked to vacate the stay, to recover for the al- 
leged wrongful removal by Gulick, an officer of the corporation, of 
card indexes, correspondence, etc., vital to the continuance of the cor- 
poration's business, and prayed for an accounting ; it being claimed 
by the movant that the state court action was not one for a debt from 

•For other cases tiee same topio & § numbhk in Dec. & Am. Dles. 1907 to date, & Rep'r Indexes 
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which a discharge in bankruptcy would release the bankrupt, but that 
it was within the exceptions contained in Bankr. Act, § 17, subd. 4. 
Stay vacated until an interlocutory decree is entered, with leave to 
plaintifï thereupon to apply for further relief. 

Olcott, Gruber, Bonynge & McManus, for bankrupt. 
Root, Clark & Bird, for Gulick-Halle Co. 

HAND, District Judge. I am by no means certain that I know 
what was meant in Chapman v. Forsyth, 2 Hovv. 202, 208, 11 L,. Ed. 
336, by the phrases "express" and "technical" trusts which were alone 
covered by the act of 1841 (Act Aug. 19, 1841, c. 9, 5 Stat. 440). That 
case and that distinction has been the rule of construction under the 
act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) in Hennequin 
V. Clews, 111 U. S. 676, 4 Sup. Ct. 576, 38 h- Ed. 565, and the act 
of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]) in Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 
L. Ed. 147, in spite of changes in form in the phrase itself. It can- 
not mean that any relation of fiduciary and beneficiary is "express" 
which arises by express agreement of the parties, because agents be- 
come such usually by express agreement. It must mean, I think, ei- 
ther that the relation ex vi termini necessarily presupposed the hold- 
ing of the beneficiary's property by the fiduciary, or that there was an 
express agreement to that efïect. That would cover the cases of 
guardians, executors, and trustées, but not of agents or brokers, who 
may or may not hâve property of their principal in their possession. 
Yet it would cover the case of factors, who by gênerai définition are 
agents to whom property is consigned for sale, and who are neverthe- 
less not excepted from discharge. Chapman v. Forsyth, supra. 

Whatever may be the true line of distinction, express trusts cannot 
extend to those in which the fiduciary, merely by virtue of his place, 
may or may not hold property of the beneficiary. In such cases the 
obligation arises from the incidental or implied obligations arising in 
the spécifie conduct of the business, and not from the agreement ex- 
pressed by the assumption of the relation. The ofiicers of a corpo- 
ration— certainly the vice président and secretary — >are not express 
fiduciaries in that sensé. Their duties do not necessarily cover the 
control or custody of property, any more than do those of an agent or 
a broker. It is true that they may incidentally get such control or 
custody with an attendant fiduciary obligation ; but, if they do, the 
obligation is implied from their représentative relations to the prin- 
cipal, like that of a broker, and it is not inhérent in their office as 
such. 

Therefore, if the Hne is, as it certainly in fact is, between express 
and implied obligations, I cannot think that the officer of a corporation 
who gets possession of its property is within the clause. In that re- 
spect, I should not feel disposed to follow Harper v. Rankin, 141 Fed. 
626, 72 C. C. A. 320. Still the question remains whether a corpora- 
tion officer is an "officer" within the clause. I can see no answer to 
Judge McDowell's reasoning when Harper v. Rankin came beiore him 
in first instance. Re Harper, 133 Fed. 970. The words had been 
"public officer" in the act of 1841 and the act of 1867, and the change 
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lias presumably some significaiice. As the restrictive adjective was 
stricken out, the intent must hâve been, if there was a change at ail, 
to include such officers as were not public. Such officers can only 
be officers of private corporations or associations, and I think that 
this is what was meant. Certainly it is undesirable to look too scru- 
pulously for exceptions in the natural meaning of the clause. There 
is no reason to strain the words, so as to protect those who avowedly 
are guilty of fraud, embezzlenient, misappropriation, or défalcation. 
The "peculiar modes and habits of business" prevailing amongst our 
people (Hennequin y. Clews, 111 U. S. 676, 683 [4 Sup. Ct. 576, 580. 
28 L. Ed. 565]) do not, I trust, involve any inévitable prédilection for 
the préservation of debts arising froni the abuse of trust and confi- 
dence, and, where there is a fair possibility for différence of opinion, 
a court ought surely tO' construe the statute contra spoliatorem. Al- 
though the question cannot be said tô be free from doubt, the chances 
ail seem to be that by the change Congress intended to widen the scope 
of section 17 (4). I shall follow Re Harper, supra, and vacate the stay. 

However, the complaint is so broad that within its terms there may 
be a recovery which includes other claims than for the property mis- 
appropriated. That cannot be successfully considered until the extent 
of the accounting lias been ascertained by the interlocutory decree, 
which shall fix its scope. The stay will therefore only allow prosecu- 
tion till the entry of an interlocutory decree. If that contain provi- 
sion for accounting for anything but the property misappropriated, 
or its proceeds, I shall hâve to stay an accounting pro tanto, or at least 
make some other provision. I cannot say that he may not be held 
liable for sums of money which cannot fairly be deemed the proceeds 
of the property misappropriated. The extent of the accounting will 
be for the state court, if it décides for the plaintifï at ail. 

Let the stay be vacated till an interlocutory decree is entered, with 
leave to the plaintifï thereupon to apply to this court for further re- 
lief. 



In re COURTENAY MERCANTILE CO. 
(District Court, D. Nortli Dalvota. March 2T, 1911.) 

1. As.'îIGKMENTS POR BeNEFIT OF OrEDITOHS (§ 39*) — EeSTRICTIVK rROVISIONS — 

Effect. 

An assignment for the benefit of creditors, restricting its beneflts to 
such creditors as would assent to the same and consent to reçoive divi- 
dends thereundér in satisfaction of their claims, was valid as lietween 
the parties, and could only be assailed by nonconsenting creditors, whose 
rights were thereby prejudlced. 

[Ed. Note.- — For other cases, see Assignments for Beneflt of Creditors, 
Cent. Dig. § 155 ; Dec. Dig. § 39.*] 

2. Bankkuptct (§ 60*)— AcT of BankbuPtcy— "General Assigsment for the 

Benefit of Creditors"— Restrictive Assignment. 

An assignment of ail of a debtov's property to an assignée to convert 
into money and apply to the discharge of debts owing to such creditors 
as assented thereto and agreed to accept the dividends thereundér in full 
of their claims, was a "gênerai assignment for the benefit of creditors," 

*Por other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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withln Bankr. Act July 1, 1898. c. 541. § 3, 30 Stat. 54G (V. S. Com]). St. 

1901, p. 3422), provlding that a gênerai assigniiient shall coiistitute an 

act of bankruptey ; it being unnecessary that the assignment should be 

valid as to dissenting creditors. 

[Éd. Note. — For other cases, see Bankruptey, Dec. Dig. § 60.* 
For otber définitions, see Words and Phrases, vol. 4, pp. 3052-3054.] 

In the matter of bankruptey proceedings against the Courtenay 
Mercantile Company. On objections to adjudication on an involun- 
tary pétition. Overruled. 

A. E. Boyesen and H. H. Flor, for petitioning creditors. 
Geo. H. Stillman, for bankrupt. 

AMIDON, District Judge. This is an invokintary proceeding in 
bankruptey against the Courtenay Mercantile Company, a corpora- 
tion organized under the laws of North Dakota. The act of bank- 
ruptey charged is the making of a gênerai assignment for the benefit 
of creditors. The answer dénies this charge. From a stipulation of 
facts it appears that the Mercantile Company, on the lOth day of 
November, 1910, executed and delivered to Percival S. Preston a deed 
assigning to him ail of its property of every kind and nature, and au- 
thorizing him to collect its debts and convert its property into money. 
The grant of power to apply this money is as follows : 

"To pay and discharge in full ail the debts and liabilities due or owing by 
the parties of the flrst part, including interest thereon, to those of its cred- 
itors who shall become parties hereto, by slgning this agreement or a copj' 
thereof, and who shall, in considération of the promises, undertake and agrée 
upon payment made, whether In vvhole or in part, as herein provided, to fully 
release, discharge, and absolve the party of the flrst part from and of ail in- 
debtedness to them, or either of them, now due or owing ; and If said pro- 
ceeds shall not be sufflcient to pay said debts and liabilities and interest in 
full, tben to apply the same so far as they will extend, pro rata, to the pay- 
ment of said debts and liabilities and interest ; and If, af ter payment as 
aforesald, there shall be any surplus, to pay such surplus to the party of the 
flrst part, its successors and assigns." 

The trust was accepted by the assignée, who took possession of ail 
the property of the corporation, and was proceeding to exécute his 
trust, when this pétition in bankruptey was filed. Numerous creditors, 
holding claims amounting to $3,000, accepted the assignment; others, 
holding claims amounting to $7,000, declined to do so. 

If the deed constitutes a gênerai assignment for the benefit of cred- 
itors, within the meaning of section 3 of the bankruptey act, it is con- 
ceded that an adjudication of bankruptey should be entered; if it is 
not such an instrument, the proceeding must be dismissed. Counsel 
for the Mercantile Company contends that the restriction above quot- 
ed, limiting the creditors who shall receive the benefits of the deed to 
those who shall become parties to it and release their claims in full, 
destroys the character of the instrument as a gênerai assignment, and 
converts it into a mère security for those creditors who shall décide to 
accept its benefits. [ 1 ] I cannot. adopt that interprétation. As to the 
effect of such a restrictive clause upon a deed of assignment for the 
benefit of creditors, there is great conflict in the authorities. In some 

•For other cases see same topic & ^ numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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jurisdictions, it is held to render the instrument void; în others, it 
is considered valid. Thèse authorities are collected in the last édi- 
tion of the American and English Encyclopœdia of Law and Practice, 
at page 1028. In the présent proceeding I do net deem it necessary 
to décide which class of décisions represents the sounder view of the 
law. In ail jurisdictions it is iield that the deed is valid as between 
the parties, and can only be assailed by creditors who do not consent 
to its provisions, and whose rights are thereby prejudiced. As against 
the assigner, it is uniformly treated as a gênerai assignment. The 
only exception that I hâve found is the case of Joas v. Jordan, 21 S. 
D. 379, 113 N. W. 73. If that décision can be sustained at ail, it 
must receive its support from the local statute. 

On the face of the instrument hère involved, it was a disposition of 
ail the property of the assignor for the benefit of his creditors. Ail 
the creditors had a right to accept its benefits. The assignor could 
in no way control this discrétion. Their right to do this would con- 
tinue until the estate had been distributed. The character of the in- 
strument should be judged as of the time of its exécution and deliv- 
ery. Otherwise the whole estate could be converted into cash, and 
administered under the deed, without its being possible to ascertain 
whether it was an assignment for the benefit of creditors, or a se- 
curity for a part of the creditors. Such a construction of the in- 
strument would make it possible for any creditor to escape the pro- 
visions of the fédéral bankruptcy act by the mère phrasing of a gên- 
erai assignment of his property. [2] When a debtor assigns ail his 
property in trust for the benefit of his creditors, provided they elect 
to accept the terms of the deed, he makes a gênerai assignment for 
the benefit of creditors, within the meaning of section 3 of the bank- 
ruptcy act. It is not necessary that the assignment be valid as to the 
dissenting creditors. Griffin v. Dutton, 165 Fed. 626, 91 C. C. A. 614; 
Canner V. Webster-Tapper Ce, 168 Fed. 519, 93 C. C. A. 541. If it 
is binding upon the assignor, and has the characteristics mentioned, 
it subjects the person or corporation making it to an involuntary pro- 
ceeding under the fédéral bankruptcy act. 

Let an adjudication be entered in accordance with the prayer of the 
pétition. 



UNITED STATES ex rel. OANFORA v. WILLIAMS, Immigration Com'r. 
(District Court, S. D. New York. February 23, 1911.) 

1. Aliens (§ 53*) — Wiio Are— Déportation. 

The immigration acts as amendai in 1903 (Act March 3, 1903, c. 1012, 
32 Stat. 1213), prescribing tlie aliens lialile to déportation as immigrants, 
applies to ail aliens whether flrst arrivlng in the country or returning to 
the country after a temporary absence. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

2. Aliens (§ 54*) — Depoetation— Peoceedings— rowEES dp Immigration Or- 

PICIALS. 

Under the Immigration acts, the immigration officiais hâve exclusive 
Power to détermine whether an allen shall be deported as liable to be- 

*Por other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corne a public charge, and, so long as the procédure prescribed by sucb 
acts and the rules established for their administration are substantlally 
f ollowed, the courts cannot interfère. 

[Ed. Note. — For other cases, see Allens, Dec. Dlg. § 54.*] 

Habeas corpus by the United States, on the relation of Vincenzo 
Canfora, against Wilham WilHams, United States Conimissioner of 
Immigration at the port of New York. Writ dismissed. 

PhiHp S. Saitta, for relator. 

Henry A. Wise, U. S. Atty., and Wolcott H. Pitiiin, Asst. U. S. 
Atty. 

HOLT, District Judge. This is a rehearing on a writ of habeas 
corpus granted to test the legahty of the détention of Vincenzo Can- 
fora, who is held under an order for his déportation. Canfora is an 
ItaHan 60 years old. He came to this country with his family in 1895, 
16 years ago. He was early in life an engraver, and later a book- 
binder, both of which are arts which usually require artistic skill and 
intelligence. He has a wife and six children, ail of whora but one are 
now adults. About six years ago gangrené developed in his f oot, which 
ultimately made necessary the amputation of his leg. Last summer 
he went to Italy to visit his mother. Shortly before his return, the 
commissioner of immigration received the f oUowing letter : 

"G. Vicario, Editer, 243 Canal St. New York. 

"Dec. 16/10. 

"Hon. Commissary of Emigration, Ellis Island, N. Y. — Sir: I beg to iiiform 
you that on the S. S. Cincinnati due from Naples Monday next will arrive In 
New îorli, as a passenger of second class cabin, the Italian Vincenzo Canfora, 
60 years old. 

"The same, when in New York, was recovered, on public charge, at the 
Bellevue Hospital, where a foot was ainputated to him. He was deported 
nine months ago by the Italian Consulate as a destitute. 

"He has no relatives hère who eau support hliu, while at Naples Canfora 
has brothers and slsters with means and can take good care of him. 

"Very Respectfully, Joseph Ruggio." 

Upon his arrivai, therefore, he was detained, the usual proceedings 
for an investigation foUowed, and an order for his déportation was is- 
sued on the ground that he was liable to become a public charge. He 
has about $200 deposited in a bank. Most of his children are adults, 
earning good wages. They are able and willing to support him, and 
they offer to give a surety company bond, in any amount required, to 
indemnify against his becoming a public charge. The facts in regard 
to the charge in Ruggio's letter that he was a charity patient at Bel- 
levue Hospital when his foot was amputated, to which much weight 
was given by the inspecter who reported in favor of déportation, 
were thèse: About seven months passed after the gangrené developed 
in his foot before the amputation. During that period he had ex- 
pended about $1,500 for médical services in an effort to be cured. 
Most of his children at that time were not self-supporting. The doc- 
tor advised that he should go to a hospital for the amputation. He 
went to Bellevue Hospital, and felt that under the circumstances he 

•Fof other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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was justified in asking them to perform the amputation without com- 
pensation. The hospital authorities did se, and hâve never asked for 
compensation, or complained that it was not paid. The facts in re- 
gard to the charge in Ruggio's letter tlaat lie was deported by the 
Italian consul as a destitute are thèse : Canf ora had an old f riend who 
was an assistant in the Italian consuFs office. Canfora had f requently 
made him présents of books which he had bound. When the friend 
learned that Canfora was about to go to Italy, he offered to get him 
transportation. Canfora at first refused, stating that he could pur- 
chase his ticket. But his friend urged him to accept it as a gift to a 
friend, and in récognition of Canfora's previous gifts to him. Canfora 
thereupon accepted the ticket, and went to Italy on it. 

The alien's counsel urges that the fact that the alien had established 
a résidence and lived for 16 years in this country makes the law in- 
applicable to him, and cites rule 4 of the rules relating to the exclu- 
sion of aliens, prescribed by the Department of Commerce and Labor, 
which States that the provisions of the immigration act do not apply 
to aliens who hâve once been duly admitted to the United States. 
That rule was adopted under the earlier immigration acts. Those acts 
described the persons who are liable to déportation as immigrants, 
and the courts in construing those acts held that the term "immi- 
grants" only applied to aliens on their first arrivai in this country, and 
did not apply to aliens who had been duly admitted to the country and 
had estabHshed a résidence hère, and who had left the country for a 
temporary absence. In 1903 Congress amended the immigration acts 
(Act March 3, 1903, c. 1012, 32 Stat. 1213), and substituted the term 
"aliens" for the term "immigrants." The courts thereupon held that 
under such amendments the law applied to ail aliens whether they had 
previously entered this country or not. Taylor v. United States, 152 
Fed. 1, 81 C. C. A. 197; Ex parte Hoffman (Matter of La Pina), U. 
S. Cir. Ct. of Appeals for the Second Circuit, 179 Fed. 839, 103 C. 
C. A. 327. The provisions of rule 4 hâve remained unchanged, but 
the rules, of course, are subordinate to the acts of Congress, and the 
provision of that rule which is relied on has been superseded by the 
later immigration acts. 

I consider that, if this order of déportation is carried out, it will 
be an act of cruel injustice. If this alien had renjained in this coun- 
try, he probably never would hâve been molested. If he had not lost 
his leg, he probably would not hâve been detained on his return. No 
offense is charged against him. It is proposed to déport him because 
he has suffered a pitiable misfortune, and notwithstanding a proposi- 
tion to give a satisfactory bond, which would appear to be a complète 
protection to the government f rom his becoming a public charge. But 
the immigration acts confer exclusive power upon the immigration of- 
ficiais to détermine such questions, and the courts, so long as the pro- 
cédure prescribed by the immigration acts and the rules established 
for their administration is substantially followed, hâve under the dé- 
cisions of the United States Suprême Court no jurisdiction to inter- 
fère. I am therefore compelled to dismiss this writ. But I désire to 
express the hope that the immigration authorities will reconsider this 
case. I cannot believe that on a candid reconsideration of this record 
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this man, who is chargée! with no offense, will be sent away, because 
he has suffered a grievous calamity and bas been denounced by a 
malicious enemy, to pass his last years and to die in a distant land, far 
from his wife and children, and from the home in this country in 
which he has hved a blameless life for so many years. 



EASTFIELD S. S. 00. v. McKEON et al. 
(District Court, S. D. Alabama, S. D. April 1, 1911.) 

NO. 1,070. 

Admiealtt (§ 41*) — Parties— Suit fob Benefit of Anothee. 

In admiralty, tlie party entitled to relief should always be made libel- 
ant, and the practice of instltuting a suit in the name of oiie person for 
the heueflt of another, to whom the right has been transferred, only ob- 
tains in partic-ular cases, such as suits by the owner to recover for loss 
of cargo, which was partially insured, where tlie Insurance has been paid, 
and the insurer is entitled by subrogation to a part of the recovery. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. g§ 350-368; Dec. 
Dig. § 41.*] 

In Admiralty. Suit by the Eastfield Steamship Company against 
J. T. McKeon and others. The court having decreed that libelant 
could not recover, on the ground of having parted with ail interest in 
the suit, libelant moved to amend the libel by making it read: "East- 
field Steamship Company sues on its own behalf and for the use of 
Field Line, Cardiff, Limited." Motion denied, and libel dismissed. 

Convers & Kirlin and Bestor, Bestor & Young, for libelant 
Pillans, Hanaw & Pillatis, for respondents. 

TOULMIN, District Judge. The party really entitled to the relief 
should always be made libelant. The practice of instituting a suit in 
the name of one person for the benefit of another, to whom the right 
has been transferred, and of making one person libelant as the repré- 
sentative of another, does not obtain in admiralty, except in certain 
cases, as of salvage and other cases somewhat analogous, as suits for 
seamen's wages having a like cause of complaint, and suits where the 
owner of goods claims damages for their in jury or destruction while 
transported on a vessel. The goods being partially insured, the owner 
may maintain a suit in behalf of himself and for the use of the insur- 
ance company for their respective losses, on the ground of avoiding 
a multipHcity of suits ; for, if the insurance company paid the owner 
for his loss to the extent of the insurance on the goods destroyed, it 
would be subrogated to the right of the owner to a like extent, and be 
entitled to enforce that right against the vessel, the wrongdoer. Ail 
persons entitled on the same state of facts to participate in the relief, 
and no others, should be joined as libelants, whether the suit be in 
personam or in rem. Benedict's Admiralty, § 380. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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In Fretz v. Bull, 53 U. S. 466, 13 L. Ed. 1068, the Suprême Court 
said: 

"In admlralty, the party entitled to relief should alvvays be made libelant, 
and the practlce of instituting a suit in the name of one person for the 
benefit of another, to whom the right bas been transferred, only obtains in 
partlcular cases. But ail persons entitled on the same state of facts to par- 
ticipate in the same relief may join as llbelants, whether the suit be in per- 
sonam or in rem." 

The case of The Détroit, 1 Brown, Adm. 141, Fed. Cas. No. 3,832, 
was a suit for towage services, brought in the name of John K. Har- 
row, who was supposed to be the owner of the tug. After answer 
filed, and testimony had been taken, it was discovered that James P. 
Harrow was the owner of the tug, and an amendment was permitted, 
substituting James P. Harrow for John K. Harrow as libelant by order 
of the District Court. On appeal to the Circuit Court it was held by 
Mr. Justice Swayne that there was no authority to make this order, 
and that the substitution of one sole libelant for another is substan- 
tially the institution of a new suit. 

Where two or more parties named in a libel bave respectively a 
claim arising out of the same state of facts, ail are entitled to relief 
and are permitted to be joined as libelants. The Anchoria (D. C.) 9 
Fed. 840. And a libelant may sue for himself and for the use of an- 
other, where both are entitled to recover upon the same state of facts, 
and the right of the latter has arisen from subrogation to part of the 
right of the former. The Anchoria, supra. 

The counsel for libelant cites, in support of his application, the case 
of Burk V. The Brig Rich, 1 Cliflf. 312, Fed. Cas. No. 2,161, and the 
case of The Manhasset, 19 Fed. 430. As I understand the opinions 
in thèse cases, they do not militate against the rule announced in Fretz 
V. Bull, supra, and in Benedict's Admiralty, supra, or in any respect 
vary or alter that rule. The case in 1 Cliff. 312, Fed. Cas. No. 2,161, 
as I understand it, was substantially this : A suit in rem was instituted 
by the libelant to recover the amount of a bottomry bond upon the 
brig Rich, given by the master, on which a sum of money was ad- 
vanced to repair the vessel. Subsequently the libelant filed a supple- 
mental libel, alleging that H. H. & Co. were mortgagees of a portion 
of the vessel. Subséquent to this said H. H. & Co. were informed 
that the vessel was about to be sold at auction to satisfy the bond, and 
that unless they took measures to hâve the bond transferred from libel- 
ant they would lose their claim. H. H. & Co. thereupon paid the 
amount due libelant and took an assignment of the bond, and the suit 
continued and was prosecuted in the name of the libelant for the bene- 
fit of said H. H. & Co. H. H. & Co., however, appeared in the suit 
and filed a supplemental libel, which was answered by the respondents, 
who had already answered the libel filed by tne libelant. The parties 
then proceeded to issue and trial. Différent défenses were interposed, 
among them a déniai of libelant's right to maintain the suit. The court 
said that a bottomry bond was, in a qualified sensé, a negotiable in- 
strument, which may be transferred and put in issue by the person so 
acquiring it, and that it was compétent for the assignée to enf orce pay- 
ment in admiralty in his own name. As a gênerai rule, the libel should 
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be in the name of the real party in interest. And it cites the case of 
Fretz V. Bull, supra. It said that none of the cases décide whether 
the assignée may maintain the suit in the name of the assigner, and 
added : 

"Be that as it may, still In this case the real parties In interest appeared 
in the progress of the suit and flled a supplenieiital libel, setting forth ail 
the groiinris of their clalm. Answer was niade by the respondents to that 
libel, and the parties proceeded to issue and trial. Ail tbe parties are before 
the court." 

The case of The Manhasset, supra, was a suit where the administra- 
trix of one Black (who was the widow of said Black) filed a libel in 
rem against the vessel to recover damages for causing the death of 
said Black. The libel was founded on a statute which provides that, 
where a person who would be entitled to damages for an in jury i.i- 
flicted by another dies of that injury, his administrator may sue for 
the damages due the deceased, for the benefit of the wife, parent, and 
child of the deceased. The court said this action, which the statute 
gives, is against the damnifier himself, and is an action in personam. 
It did not create a maritime right of action in rem against the vessel ; 
and the court dismissed the libel for want of jurisdiction, but without 
préjudice. The judge, however, stated that he conceded that a right 
existed under the maritime law in the wife to sue for the killing of her 
husband, and it may be sued upon in an admiralty co^irt. And the 
judge stated that if a libel in rem was brought by the widow, for lier- 
self and in behalf of the minor children of the deceased, he would 
entertain it, and suggested that it might be compétent to allow the 
présent libel to be amended, so as to make it one in which the widow 
and minor children of the deceased should sue in their own right and 
for their own benefit. Whereupon the libelant moved the court for 
leave to dismiss the original libel as to herself as administratrix, and 
to file an amended libel in her individual character as widow of Black, 
and in her character as guardian of the minor children of said Black. 
This was allowed. The judge said the res is the same and the tort is 
the same, and, where the original libel set out matter enough by which 
to amend, a libel may be amended as to parties by changing the char- 
acter in which the libelant sues. The Manhasset, 18 Fed. 918; Id., 
19 Fed. 430. 

Guided by the well-settled ruies of pleading and practice which ob- 
tain in the courts of admiralty, and in view of the facts in this case, 
as shown by the évidence in it, and as admitted by the able and diligent 
counsel for the libelant in the case, I must deny the motion to amend 
the libel ; and, being of opinion that the libelant is not entitled to re- 
cover, the court sustains the motion to dismiss the libel. 

And it is so ordered. 
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MONETT ELECTRIC LIGHT, POWER & ICB CO. y. INCORPORATED 
CITY OF MONETT, MO., et al. 

(Circuit Court, Judlcial District, Missouri, at Joplln, S. W. D. January 9, 

19H.) 

No. 134. 

1. Municipal Corporations (§ 285*) — "Conteact" — Grant dp Exclusive 

Franchise. 

Under Rev. St. Mo. 1889, § 1589, authorizlng cities of tlie fourth class 
to grant an exclusive franchise to furnlsli electrie llght to the city and 
Its inhabitants for a term net exceeding 20 years, an ordinance granting 
such right, duly passed, signed by the mayor and accepted by the gran- 
tee, constitutes a contract bindlng on the city. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
757; Dec. Dig. § 285.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1513-15345 
vol. 8, pp. 7615, 7616.] 

2. CONSTITUTIONAL LAW (§ 128*) — "IMPAIEMENT Oï OBLIGATION Oï CON- 

TRACX" GbANT of EXCLUSIVE FbANCHISE BY CITT. 

Where a city has granted an exclusive franchise to an electrie light 
Company to furiiish lights to the city and its inhabitants for a term of 
years, under législative authorlty, and the grant has been accepted and 
acted on, it is an impairment of the obligation of the contract so niade 
within the constitutional meaning of the term for the city to enter into 
compétition éwith the company before the expiration of the grant. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 
372-389; Dec. Dig. § 128.* 

Por other définitions, see Words and Phrases, vol. 4, pp. 3412-3417.] 

3. Municipal Corporations (§ 122*) — Pbesumptions — Validitt of Ordi- 

nances Dult Signed. 

A city ordinance duly signed by the mayor was presumptively regu- 
larly passed and presented to him for bis approval. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. |§ 
284r-286; Dec. Dig. § 122.*] 

4. Evidence (§ 186*). — Secondary Evidencb; — Copy op City Ordinance. 

Where a city ordinance has been lost, a copy made and compared by 
the clerk and certifled by him with the corporate seal of the city at- 
tached is admissible as secondary évidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 661-673; Dec. 
Dig. § 186.*] 

5. Municipal Corporations (§ 106*) — Enactment of Ordinanoks — Statu- 

tory Requirements — Recording of Vote. 

Rev. St. Mo. 1889, § 1597, applying specially to cities of the fourth 
Class, provides that "no ordinance shall be passed except by bill, and no 
bill shall become an ordinance unless on its final passage a majority 
of the members elect shall vote therefor and the yeas and nays entered 
on the journal," and such provisions as construed by the Suprême Court 
of the State are mandatory, and a compliance therewith is essential t» 
the validity of an ordinance. At a meeting of the councU of a city 
having six aldermen, the record showed the présence at roU call of four, 
who were named. The journal further recited that a bill was "pre- 
sented • * • and upon motion adopted. Yeas five, nays none." 
HeU, that such record did not, either literally or substantially, comply 
with the statute, slnce it failed to show the vote of any particular ono 
Of the six aldermen elect, and that the ordinance was void. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §} 
221-228; Dec. Dig. § 106.*] 

•For other cases see same toplo & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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G. JICNICIPAL CORPOEATIONS (§ 341*)— ILLEGAL CoNTEACT — EfFECI OF PABT 

Performance. 

A clty having power to grant an exclusive franchise to an eiectric 
light Company for a tenu of years undertook to do so by au ordiiiance 
wliieh was void because not passed in conformlty to law. ïhe grantee 
accepted tlie ordinance. built a plant, and furnished light and power to 
the City and Its Inliabitants for the greater part of tbe term, receiving 
payment therefor. Held, that the fact that the contract had been per- 
formed for such length of time did not render it valid nor give the Com- 
pany the right to enforce it in equity for the remainder of the term. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. 
§ 341.*] 

In Equity. Suit by the Monett Electric Light, Power & Ice Com- 
pany against the Incorporated City of Monett, Mo., Perry Short, as 
Mayor, Leroy Jeffries, J. F. Moses, John Walsh, W. J. Mills, R. C. 
Farrow, G. N. Patterson, G. P. Gammon, and C. W. Vaugn, as the 
Board of Aldermen, and D. S. Breese, as Clerk of said City, W. K. * 
Martin, and h- G. Knapp. Decree for défendants. 

Joseph M. Hill, James Brizzolara, and H. L. Fitzhugh, for com- 
plainant. 

Thomas D. Steele and Fielding P. Sizer, for défendants. 

VAN VALKENBURGH, District Judge. This is a suit in equity 
to restrain the city of Monett, Mo., and its officers from building and 
operating a municipal Hght plant in said city. The facts as disclosed 
by the proof s are as f ollows : 

On the 4th day of February, 1893, the city of Monett, being then 
a city of the fourth class, acting under authority of the statutes of 
the State of Missouri pertaining to cities of that class, undertook to 
grant to one H. Ward Hicks, his successors or assigns, the exclusive 
right and privilège to erect, construct, operate, furnish, and maintain 
eiectric light works and an eiectric power plant to furnish eiectric 
lights and eiectric power for the use of said city and its inhabitants 
for a period of 20 years. This was by ordinance numbered 107. 
Pur suant to law, this action of the city council was made subject to 
ratification by the qualified voters of the city voting at a spécial élec- 
tion to be called for the purpose and to be held February 16, 1893. 
On the same day the council essayed to pass an ordinance calling a 
spécial élection to submit this proposition to the voters, which ordi- 
nance was numbered 108, and thereunder the notice provided was duly 
given, and the spécial élection held. February 18th the the common 
council undertook to pass an ordinance numbered 110, declaring the 
resuit of the spécial élection held on the 16th day of February, 1893, 
as aforesaid, in which it was recited that 326 votes were there cast; 
267 being in favor of the franchise and 59 against it. By Ordinance 
No. 110 it was further declared that H. Ward Hicks, his successors 
or assigns, had received the grant of said franchise under Ordinance 
No. 108, and was empowered, authorized, and entitled to the exercise 
of ail the rights and privilèges subject to the limitations and duties 
set forth and embodied in said grant or franchise. Thereupon, to wit, 

•For other cases see same topic & § ncmbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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on the 28th day of February following, said Hicks filed with the city 
his formai acceptance of the franchise thus granted, and subsequently 
assigned it to the complainant herein. A lighting and power plant 
was constructed, and service to the city and its inhabitants began in 
due course. As heretofore stated, the ordinance sought to vest in the 
grantee the exclusive right to furnish electric light for the use of the 
city and its inhabitants for a period of 20 years in accordance with the 
power conferred upon cities of the fourth class by section 1589 of the 
Revised Statutes of Missouri of 1889. The complainant continued to 
enjoj its exclusive franchise for some years thereafter, but lately dis- 
agreements arose between it and the city. Complaints were made of 
the character and sufhciency of the service, with the resuit that num- 
bers of the citizens withdrew their patronage, and provided themselves 
with lights from other sources, not, however, in conflict with the f ran- 
• chise hère in controversy. In February, 1909, the company desired 
to repair its plant and extend its service lines, and for that purpose 
contemplated a new location for many of the pôles carrying its wires, 
and in this connection a conflict arose between the company and the 
city over the points at which the company would be permitted to lo- 
cate its pôles, the company desiring to transfer nortions of its System 
from streets then occupied to certain alleys and "the city seeking to 
restrict the locations to the points formerly occupied; it being ap- 
parent from the testimony that the city contemplated the use of thèse 
alleys and perhaps other points sought to be appropriated by the com- 
pany for its proposed improvements and extension for use in the érec- 
tion of a municipal lighting plant. The outcome of this controversy 
was that the company attempted to make locations of its pôles with- 
out authority as contended by the city, and the city stopped such work 
on the part of the company and caused the pôles to be removed ; the 
city resorting to arrests of the officers and employés of the light com- 
pany in the enforcement of its claims, and the company appealing to 
the courts to enjoin the city and its officers from such alleged unlaw- 
ful interférence. It clearly appears from the testimony that the plant 
at that time had been in opération for about its natural life, and it 
had become necessary, in the opinion of the company, to rebuild the 
entire System. Naturally the conflict between the company and the 
city respecting the extension and location of the light mains resulted 
in the abandonment of any attempt ai improvement of the plant, so 
. that in the spring of 1909 we find a greatly impaired and worn out 
lighting System, inadéquate to meet the demands of the city under 
normal conditions, the city and its people dissatisfied and unwilling 
to grant further extension and changes of locations which might tend 
to embarrass the city in the establishment of its own plant either pres- 
ently or at the end of the twenty-year franchise, and both parties in 
such an attitude of antagonism and hostility as to preclude any proba- 
ble adjustment of the difficulties or the furnishing of satisfactory 
lighting service. At that time the franchise had less than four years 
to run. The physical property of the company was badly out of re- 
pair, and the entire plant could be rehabilitated only by the expend- 
iture of large sums of money apparently essential to its practical re- 
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building. In no event could the existing franchise endure longer than 
1913. No renewal was provided by its terms, nor would such a pro- 
vision hâve been binding if made ; and exclusive franchises for cities 
of the fourth class are now no longer authorized by the law of this 
state. 

In this extremely unsatisfactory situation, the mayor and common 
council of the défendant city in June, 1909, passed an ordinance by 
which it was provided that said city should erect an electric light 
System, and should itself furnish the city and its inhabitants with 
electric light and electric power, and should be given the use of ail the 
streets, alleys, and public places in said city as required for the placing 
of pôles and the hanging of wires for the aforesaid purposes ; that 
to pay therefor the city should issue its interest-bearing bonds where- 
by ail property in said city would be taxed for the purpose of rebuild- 
ing, equipping, and operating said electric light plant in practical com-^ 
pétition with complainants. This ordinance was submitted to the vot- 
ers of the city by spécial élection held therefor on the 26th day of 
June, 1909, and on the 13th day of July, 1909, the council passed an 
ordinance declaring the resuit of the élection, ratifying and approving 
the ordinance. This was followed by a contract between the city and 
the défendants Knapp and Martin for the érection and construction 
of the new municipal plant, and providing for the placing of pôles 
and wires along, over, and through the streets and alleys of the de- 
fendant city. The complainant, contending that the granting and pas- 
sage of the ordinance authorizing the défendant city to build and op- 
erate such electric light plant is in violation of the contract claimed 
to exist between the city and the complainant, under and by virtue 
of which the complainant constructed and is now operating its plant, 
fded this suit on the 20th of July, 1909, alleging the impairment of 
the obligation of its contract in violation of the rights guaranteed to 
it by the Constitution of the United States. Both parties appear to 
hâve been content to permit the matter to remain in statu quo until 
final détermination. No restraining order was issued. 

Défendants by their answer deny that the city at any time entered 
into a contract with H. Ward Hicks which subsequently inured to 
the complainant, claiming that such a contract to be binding must be 
in writing, dated when made, and subscribed by the parties thereto or 
their agents authorized by law and duly appointed and authorized in 
writing, and denying that the ordinances referred to constituted any 
such contract, or that such ordinances were passed in accordance with 
law. Défendants further contend that there is no proof before the 
court of the existence of such ordinances, nor that said ordinances 
were ever presented to the mayor for his approval, nor that he ever 
did approve the same; that the record does not show that said pur- 
ported ordinances were passed by bill ; that a bill of any character was 
ever introduced by any member of the board of aldermen; that the 
yeas and nays were entered on the journal, nor that the bill was read 
three times before its final passage, as required by statute. Défendants 
insist that Ordinance No. 107 granted no exclusive rights except to 
the furnishing of electricity for mechanical purposes; also, that com- 
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plainant lias abandoned îts suit in this court by voluntarîly thereafter 
bringing a suit in the state court involving the same issues. Com- 
plainant urges that an ordinance when accepted by a public service 
corporation constitutes a contract; that the ordinances were passed 
by bill and duly approved by the mayor; that the statutory provision 
requiring the yeas and nays to be called and entered on the journal 
was substantially complied with, and that, in any event, the munici- 
pality is now estopped from pleading the irregularity, if one exists ; 
that the suit subsequently brought in the state court was merely to pre- 
vent criminal prosecution against the officers of the complainant Com- 
pany growing out of an ordinance alleged to conflict vi^ith the rights 
granted to complainant, and to prevent annoyance and a multiplicity of 
suits while the présent action was pending; that the two bills are 
radically différent in object and scope. It also asserts that the ordi- 
nance contract between complainant is abundantly proved, and that 
the exclusive rights extend to ail the instrumentalities enumerated in 
the ordinance. 

[1] Little difficulty is experienced in disposing of most of the 
contentions urged by the défendants. Under section 1589 of the Re- 
vised Statutes of Missouri, then in force, the city of Monett in 1893 
had undoubted authority to contract with the complainant, giving 
and granting the exclusive right to fumish a System of electric light 
Works for the use of the city and its inhabitants for any length of time 
not to exceed 20 years. Water Company v. City of Aurora, 129 Mo. 
540, 31 S. W. 946; Vicksburg Waterworks Co. v. Vicksburg, 185 U. 
S. 65-82, 22 Sup. Ct. 585, 46 L. Ed. 808; Water, Light & Gas Com- 
pany V. Hutchinson, 207 U. S. 385-393, 28 Sup. Ct. 135, 52 L. Ed. 
257; Water Company v. City of Neosho, 136 Mo. 498, 38 S. W. 89. 
If, therefore, the city has entered into such a contract with the com- 
plainant or its assigner, such contract is protected by the Constitu- 
tion of the United States against state législation to impair it. Walla 
Walla V. Walla Walla Water Co., 172 U. S. 1-10, 19 Sup. Ct. 77, 43 
L. Ed. 341. And an ordinance legally adopted, accompanied by ail 
légal requirements and properly accepted, constitutes a contract within 
the meaning of the Missouri statute conferring this power upon mu- 
nicipalities. Vicksburg v. Waterworks Company, 202 U. S. 453^162, 
26 Sup. Ct. 660, 50 L. Ed. 1102; Aurora Water Co. v. City of Aurora, 
129 Mo. 540, 31 S. W. 946. The signature of the mayor to the ordi- 
nance was a sufficient signing of the contract by the city; he being its 
lawfully authorized agent, and the acceptance of the terms of the con- 
tract contained in the ordinance by letter by the person contracting 
with the city was ail that was necessary to complète the contract, it 
being unnecessary that the terms of a contract be contained in one 
paper signed by the party to be charged, in order to make it binding. 
Water Company v. City of Aurora, 129 Mo. 540, 31 S. W. 946. 

[2] When such power is given to a municipality and a contract 
is made with an individual or a corporation to perform the public 
service exclusively, then it is an impairment of the obligation of the 
contract within the constitutional meaning of the term, when the mu- 
nicipality elects to enter the public service itself. Walla Walla City 
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V. Walla Walla Water Co., 172 U. S. 1-11, 19 Sup. Ct. 11, 43 L. Ed. 
341 ; Vicksburg v. Waterworks Co., 202 U. S. 453, 465, 470, 26 Sup. 
Ct. 660, 50 L. Ed. 1102; Vicksburg v. Waterworks Co., 206 U. S- 
496-508, 27 Sup. Ct. 762, 51 L. Ed. 1155. 
So-called Ordinance No. 107 provides: 

"Be it ordained by the Board of Aldermen of the Oity of Monett, Mo.: 
"Section 1. The exclusive rights and privilèges be, and tlie same are hereby 
granted (subject to ratification by the qualifted voters of the city of Monett, 
Mo. voting at a spécial élection to be called for the purpose, and to be held 
on February 16th, 1893) to H. Ward Hiclfs of Monett, Mo. and to his succes- 
sors or assigns, to erect, construct, operate, furnish and maintain electric 
light Works, and electric power plant to furnish electric light and electric 
power for use, for mechanical purposes, by necessary and suitable means, ma- 
terlal, maehinery and apparatus for the furnishing of such electric light and 
electric povFer, in the city of Monett, Mo." 

This ordinance is signed as follows : 

"Passed February 4th, 1893, T. H. JefCries, Prest. Board of Aldermen; ap- 
proved Feb. 4th, 1893, A. W. Brown, Mayor. Attest: A. V. Darroch, City 
Clerk. [Municipal Seal.]" 

It is obvious that this ordinance undertook to grant exclusive 
rights and privilèges to the grantee, his successors, or assigns; and 
by section 5 of the ordinance it was provided that said "rights and 
privilèges in the franchise granted, shall continue and remain in force 
for a term of twenty (20) years." Défendants claim that the exclu- 
sive rights referred to are Hmited to electricity for mechanical pur- 
poses. It is difficult to perceive any plausible ground upon which 
this contention can be sustained. The ordinance is entitled, "An or- 
dinance granting to H. Ward Hicks, his successors or assigns, the ex- 
clusive right to construct, operate, furnish and maintain electric light 
and electric power, within the City of Monett, Missouri," and the body 
of section 1, though somewhat loosely drawn and exhibiting scant re- 
gard for the niceties of punctuation, clearly évinces the purpose of 
extending the exclusive rights and privilèges contemplated to ail the 
electrical uses and instrumentalities therein enumerated. 

[3] Moreover, the ordinance purports to be duly signed by the 
mayor, which sufficiently estabHshes the presumption that it was reg- 
ularly presented to that ofïicer for his approval, and that he did, in 
fact, approve it, as recited upon the copy of the ordinance shown 
in évidence. Saleno v. City of Neosho, 127 Mo. 627, 30 S. W. 190, 
27 L. R. A. 769, 48 Am. St. Rep. 653. Ordinances 108 and 110 are 
similarly signed. It is shown in the proofs that complainant, through 
its oiïicers and agents, made attempts at various times to obtain the 
original ordinances for use as évidence in this and other litigation; 
that it was then developed that thèse ordinances were lost or mis- 
placed, at least, could not be found in the possession of their proper 
custodian. The complainant company, however, had in its posses- 
sion copies made at the time of ail the ordinances, together with oth- 
er proceedings connected with the acceptance of this franchise, ail 
of which had been carefully compared by the original grantee and the 
then city clerk of the city of Monett, in whose custody they were prop- 
erly lodged. The clerk then and there certified them to be true copies, 
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and further attested the same by affixing thereto the corporate seal 
of the city. He also testified from his personal recollection both of 
the ordinances and of the circumstances attending the comparison of 
thèse copies with the originals. 

[4] While the certification is not formai/ it is considered, under the 
circumstances detailed in the proofs, that the copies offered were suf- 
ficiently authenticated and identified as trtie copies of the lost origi- 
nals, and no weight is given to the défendants' contention in this re- 
gard. The journal entries produced also sufficiently establish that the 
council certainly attempted to pass such ordinances upon the dates 
when they purport to hâve been adopted. 

The suit in the state court of Barry county, Missouri, by the bring- 
ing of which, défendants contend, complainant abandoned this action 
and deprived itself of the benefit of the fédéral jurisdiction, was 
brought to restrain the city of Monett, its mayor and common coun- 
cil, city attorney, and police judge from arresting or causing the ar- 
rest of the officers and employés of complainant for any alleged vio- 
lation of a certain ordinance of that city purporting to regulate télé- 
phone, telegraph, and electric light companies in the matter of locat- 
ing their pôles and extending their wires over or through the streets, 
alleys, and avenues of said city. Complainant claims that it was right- 
fully exercising the powers granted by the franchise hère involved. 
The purposes of the bill and the relief prayed were in no way iden- 
tical with those sought under the bill filed in this case, nor were 
they in any sence inconsistent therewith. Under the holding in Har- 
kraderv. Wadley, 172 U. S. 164, 19 Sup. Ct. 119, 43 L. Ed. 399, 
complainant conceived that its remedy to protect itself against crimi- 
nal prosecutions, growing eut of issues which were in litigation in 
the fédéral court, lay in the state court whose protection was thus in- 
voked. Without discussing the effect of a voluntary appeal by com- 
plainant to the state court upon the same issues upon which it had 
theretofore invoked the fédéral jurisdiction, it is sufficient, for our 
présent purposes, to say that such a question is not hère presented. 

[5] The objection to the validity of the ordinances, because of îr- 
regularities incidental to their passage, présents much more serions 
considérations. The contract between complainant and the city con- 
sisting entirely of the ordinances and its acceptance, if the ordinance 
is invalid the contract must necessarily fall. Section 1597, Revised 
Statutes of Missouri 1889, applying specially to cities of the fourth 
class, provides : 

"No ordinance shall be passed except by bill, and no bill shall beconie an 
ordinance, unless on its final passage a majorlty of the niembers elect sliall 
vote therefor, and the yeas and nays entered on the journal ; and ail bills 
shall be read three times before their final passage." 

The journal entry recording the proceedings of the board of alder- 
men of the city of Monett on the 4th day of February, 1893, is as fol- 
lows : 

"The board of aldermen of Monett met on the above date at 8 o'clock p. m. 
with the followiiig otBcers présent: A. W. Brown, mayor, John Gillis, Pat 
ilartin, J. J. Davis and A. W. Lyiuan, aldermen. 
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"Among other business and proceedings, the following was had: 

"Ordinance No. 107. An ordinance entitled an ordinance grantmg to H. 
Ward Hicks, his successors or assigns the exclusive riglit to construct and 
malntain electric llght and electrie power within the city of Monett, Mis- 
souri, was presented, passed to its second and third reading and upon motion 
adopted. 

"Yeas, flve, and nays, none. 

"An ordinance entitled 'An ordinance ealling a spécial élection to submit 
to the qiialifled voters of Monett, Missouri, a proposition to grant to H. Ward 
Hicks, his successors or assigns, the exclusive right to construct, operate, fur- 
nish and malntain electric light aiiid electric power within the city of Monett, 
Missouri' was presented, passed to the second and third reading and was on 
motion declared adopted. Yeas, flve, nays, none." 

The yeas and nays were not entered on the journal. It therefore 
hecomes necessary to the vaHdity of this ordinance to establish from 
the record that the object of the statute has been substantially ful- 
fiUed. Before proceeding to a considération of this question, the com- 
position of the board of aldermen and its custom of transacting busi- 
ness should be noted. The board was evidently composed of six alder- 
men. This appears from the following matters of évidence: The 
proclamation ealling the spécial élection to vote upon the granting of 
this franchise désignâtes polling places in three wards of the city. 
Ordinance No. 110, declaring the resuit of that élection, gives the 
vote by wards, and spécifies three wards. It therefore sufficiently ap- 
pears that there were three wards, and only three wards, in the city at 
that time. We may further reasonably in fer from the record that each 
ward was represented by two aldermen. As many as five are named 
in connection with the proceedings of the council in this matter, and 
the' total number is further indirectly shown in the testimony of the 
witness Darroch, city clerk at the time thèse ordinances were before 
the council. I quote from his testimony as follows: 

"Q. Did you know that the statute required that the ayes and noes should 
be recorded of the passage of ail ordinances? A. I wish to make an explana- 
tion of what I understand. The mayor would say 'AU in favor of this say 
aye.' Four would say 'Aye.' Then he would say 'Opiwsed, no.' And two 
would say 'No.' The clerk would put it down 'Ordinance carried four ayes 
and two noes.' But, if some member said 'I want the vote recorded,' tlien 

the clerk would put down 'Mr. aye.' and 'Mr. aye,' and 'Mr. 

no.' The party's marne who voted 'No' would go down and his vote 

would go down with it. 

"Q. But in the passage of the Ordinance 107 you did not do that? A. No, 
sir ; when an ordinance was passed unanimously, there was no record of the' 
name, but just 'six ayes.' *■ ■* * A. I wish to state that what I mean and 
what was the gênerai custom at the time about the ayes and noes being called 
and recorded. If one or more members of the board of aldermen demanded 
it, the ayes and noes were called. If a member voted 'No,' his name was re- 
corded with the Word 'No' after It. If a member voted 'Aye,' his name was 
recorded and the word 'Aye' after it. Otherwise, the mayor would in a gên- 
erai way déclare 'the ordinance is carried, four ayes and two noes.* 

"Q. If ail voted 'aye,' how would it be recorded? A. Six ayes." 

From this testimony it further suiîEciently appears that the board 
was composed of six aldermen, and that it was not the custom to re- 
cord the ayes and nays upon the passage of ordinances, as required by 
statute, unless a roU call was demanded. 

It will be observed that the statute makes the entermg of the yeas 
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and nays upon the journal a condition précèdent to tlie existence of a 
valid ordinance. It says "no bill shall become an ordinance" unless on 
its final passage this is donc. Does the record show a substantial com- 
pliance with that statute ? Complainant- asserts that it does, and cites 
in support of his contention the language of Justice Cooley in Steck- 
ert V. City of East Saginaw, 22 Mich. 104. There the minutes showed 
the ordinance was adopted unanimously on roll call, and the discus- 
sion was under a Michigan statute similar to that of Alissouri. Coun- 
sel quoted f rom the opinion as f ollows : 

"The purpose, amoBg other thiiigs, is to make the members of the common 
councll feel the responsibillty of their action when thèse important nieasures 
Mre upon their passage, and to compel eaeh meniber to bear his share in the 
responsibllity by a record of his action, which should not afterwards be open 
to dispute. Now, if the record in the présent case shows, precisely who voted 
l'or the resolution in question, it is apparent that the object of the statute bas 
beeu fulfllled, and we may be able to sustain the action, notwithstanding the 
compliance with its provisions bas not been exactly literal." 

This language, standing alone, seems to convey a message of hope 
and promise to the complainant in this case, but counsel evidently 
neglected to read the remainder of Justice Cooley's argument, or 
failed to apprehend his final conclusion. His discussion of the sub- 
ject is so complète, and so convincing, that it may fairly be said to 
announce the settled law upon this question, and is worthy of being 
set out in f ull in a matter of this importance. He said : 

"The argument Is that the record shows, flrst, the names of the several 
aldermen who were présent when this action was had; second, that the roll 
was called on the vote; and, third, that each of them when the roll was 
ealled voted for the adoption of the resolutions. This being so, the vote is, 
in effect, entered at large on the minutes, and the répétition of the names of 
the aldermen In the minutes, when the précise position of each upon the res- 
olutions submitted was already recorded, would hâve been only an idle cere- 
mony, accomplishing no useful purpose. 

"We hâve found ourselves unable to take the same view of this record that 
is taken by the counsel for défendants. There can be no doubt that the pro- 
vision of the statute which reqùires thèse votes to be entered at large on the 
minutes was designed to accomplish an Important public purpose, and that it 
cannot be regarded as immaterial, nor Its observance be dispensed with. 
Spangler v. Jaeoby, 14 111. 297 [58 Am. Dec. 571] ; Supervisors of Schuyler 
Co. v. People, 25 111. 1S.3. * * * 

"We are of opinion that the record does not show with sufflcient certainty 
that ail the members présent at roll call, at the opening of the meeting In 
(luestion, voted for the resolutions ; and, if it does not show that ail did, it 
does not show that any particular one of them did. What it does show I» 
that at roll call when the meeting was opened certain members named were- 
présent, and that afterwards, before the meeting adjourned, certain resolu- 
tions were adopted unanimously on call. Now if it were a légal presumption 
that ail the members who were présent at the call to order of such a meeting 
remained until its adjournment, and that no others came in and took their 
seats afterwards, and if It were also a presumption that every member voted 
ou each resolution on roll call, the argument of défendants would be com- 
plète, and we could say with légal certainty from this record that thèse reso- 
lutions were passed with the affirmative vote of each of the members nauied 
as présent in the clerk's minutes of the meeting in qtiestion. 

"But surely there are no such presumptions of law, and, if there were, tliey 
would be contradictory to the common expérience of similar officiai bodies. 
It is very well known that it is neither observed nor expected that, wheii a 
îegislative body of any grade has commenced its daily session, the doors will 
be closed to prevent the ingress of members not prompt in arrivai, or the 
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egress of others who may hâve occasion to leave. The actual attendance on 
such a body will frequently be found to change materially from hour to hour, 
so that a record that a vote was passed unanlmously would be very slight évi- 
dence that any particular member présent at the roU call voted for it, or that 
any member not then présent did not. And, even if the record could be held 
to afCord a presumption on that subject, its charactei* must be so faint, doubt- 
ful, and unrellable as to snbserve no valuable purpose. Moreover, the mem- 
bers actually présent are usually allowed to vote or not to vote at their op- 
tion, except in cases of close votes, or wbere an appeal is to be made to the 
people ; and, If the vote of a quorum îs in f avor of a resolution and no vote 
is cast against it, the record may still be that it was 'adopted unanimously 
on call,' though some of the niembers présent abstained from votlng. 

"What is designed by this statute is to flx upon each member who takes 
part iu the proceedings on thèse resolutions the précise share of responsibility 
which he ought to bear, and that by such an imequivocal record that he shall 
never be able to deny either bis participation or the charncter of his vote. 
Kut manifestly we cannot détermine in the présent case with any certainty 
that any one of the aldermen named — Alderman Buchout, for example — actu- 
ally voted for tlie resolutions in question. AVe know he was présent when 
the council convened, but we hâve no record whloh points speciflcally to his 
Individual action afterwards. Suppose he were to contest the tax as illegalj 
and the city authorities were to insist uiwn an équitable estoppel arlsing upon 
his vote in its favor, and he should deny such vote, we should look in vain 
in this record for anything absolutely inconsistent with such déniai. Suppose 
his constîtuents, dissatisfled with this vote, iindertake to call him to account 
for his participation, and lie were to say to them, 'I was not présent when 
thèse resolutions were adopted. I was indeed présent when the council con- 
vened, but was called away soon after on private business.' This record 
plainly could not be relied upon to contradict his assertion. The persons ar- 
raigning him would be obliged, in order to flx his responsibllity, to resort to 
the paroi évidence of his associâtes or of bystanders. But the Législature 
understood very well the unsatisfactory eharacter of that kind of évidence, 
and they did not intend that the power to call an alderman to account for 
misconduct, delinquencies, or errors of judgment in the performance of this 
officiai duty should be left to dépend upon it. They hâve imperatively re- 
quired that there should be record évidence of a eharacter that should not be 
open to contradiction, or subject to dispute ; and their requirement cannot be 
coniplied with according to its terms, nor satisfled in its spirit and purpose, 
without entries in the minutes showing who voted on each resoluton enibraced 
by the section quoted from the charter, and how the vote of each was cast. 
In other words, the ayes and noes on each resolution must be entered at large 
on the minutes, so that présence or participation of any member shall not be 
left to conjecture or inference." 

His conclusion is that such a journal entry does not comply with 
the statute, which is mandatory in this regard, and therefore invali- 
dâtes the ordinance. 

The journal entry in the case at bar is still more open to criticism. 
That of February 4th, on which date Ordinances No. 107 and 108 
were before the council, recites that there were présent when the 
board met at 8 o'clock: A. W. Brown, mayor, John Gillis, Pat Mar- 
tin, J. J. Davis, and A. W. Lyman, aldermen. In each case the record 
upon the third reading was yeas, five, and nays, none. As there were 
but four aldermen named as being présent, it conclusively appears 
that at least one additional member of the council, name unknown, 
joined the meeting later and voted. It cannot be determined which 
of the two remaining councilmen it was. Again, it is possible that one 
of those présent at the opening may hâve retired, and both of the re- 
maining council may subsequently hâve appeared, thus making 
186 F —24 
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up the five who voted. Nor, if one of those originally présent clid 
retire, can it be stated which one so absented himself. In other words, 
each one of the then six aldermen of Monett could plead an alibi, cov- 
ering the passage of those ordinances, with no possible danger of con- 
tradiction by any record. In the light of Judge Cooley's reasoning 
the weakness of this entry clearly appears. In the case of Ordinance 
No. 110 the discrepancy, while not so glaring, is nevertheless ap- 
parent. Counsel for complainant further say that "similar statutory 
provisions to the one in question hâve been before the courts, and tliey 
are usually held to be directory." Unfortunately the authorities cited 
do not justify this view. In Wiggin v. New York, 9 Paige (N. Y.) 
16, the question was not directly passed upon ; it being held that if 
the proceedings were absolutely void in law, and that fact appears up- 
on the face of the ordinance itself, a sale for the assessment upon 
the complainant's lots would not even create a cloud.upon his title, 
and therefore equity would not relieve. What the court did say was 
that : 

"The publication of the rei>ort and of the ayes and noes upon the question 
of tlie adoption of the ordinance for the proposed improvement was diroctory. 
The neslect to make such publication did not, therefore, of itself, render the 
proceedings void, if the ordinance was not void upon tlie face of the record 
of its adoption." 

City of Logansport v. Dykem'an et al., 116 Ind. 15, 17 N. E. 587, 
had under considération a relation between the parties far différent 
from that hère presented, as will hereafter be considered. However, 
the court there did say : 

"Where the statute requires that the contract be made In a certain form, 
or in pursuance of a certain mode, in such cases the comnion councll exercise 
a spécial statutory power in relation to the contract, and where a mode of 
procédure is prescribed, and the conditions and form of the contract are mat- 
fers of statutory régulation, both the mode of procédure and form of the con- 
tract must be substantially observed." 

State ex rel. v. Mead, 71 Mo. 266, has to do with certain constitu- 
tional forms of affecting législative acts which are not declared to be 
essential in order that a bill shall become a law. The court said : 

"We are convinced that the Initial clause of the section that 'no bill shall 
become a law until the same shall hâve been signed by the preslding offlcer 
of each of the two houses in open session' is mandatory, though it is quite 
évident that the mandate of the Constitution would be obeyed, so far as con- 
cerns proper authentication of the bill, when it receives the signature of the 
respective presiding offlcers In open session. But we do not regard the other 
clauses of the section under review as mandatory ; for it is to be observed 
that those clauses do not déclare offlcers or the members fail to perform the 
duties which the residue of the section imposes, but the only peualty directly 
expressed is that contained in the initial clause just noted." Loc. cit. at page 
271, of 71 Mo. 

That case réfutes rather than supports the argument of counsel. 
This précise question was more directly passed upon by the Suprême 
Court of Missouri in Water Company v. City of Aurora, 129 Mo. 
540-577, 31 S. W. 946, 955, where the court said: 

"Nor does it Invalidate that ordinance because, as it is elaimed, it was not 
read three times before its final passage. Section 1597, Revised Statutes ISSi), 
provides: 'No ordinance shall be passed except by bill, and no bill shall be- 
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come an ordlnance, unless on Its final passage a majorlty of the members 
elect shall vote therefor, and the yeas and nays entered on the journal ; and 
ail bllls shall be read three times before their final passage.' It is to be ob- 
served that the above section does not déclare a sentence of nullity against a 
bill which Is not read three times before Its final passage. Sueh déclaration 
is altogether confined to the preceding clauses of the section, and does not 
apply to the last clause." 

So that it may be stated as the settled law, as announced by the 
highest court of this state, that under this section of the statute the 
failure to enter the yeas and nays upon the journal is fatal to the 
validity of the ordinance. 

[6] Evidently anticipating this conclusion, counsel submit argument 
and cite authorities in avoidance of its necessary efifect. They say : 

"If it be conceded that the statutory requlrements calling the ayes and 
noes and entering the ordinance of record or any other statutory provisions 
were not complied with, still no défense is showu against the enforcement of 
this contract. It bas long been established that, when a municipal corpora- 
tion irregularly enters into a contract which it is authorized to enter into and 
the contract becomes executed and the municipality has received the benefit: 
of the contract, it cannot thereafter set forth the irregularity or lack of stat- 
utory requlrements In the entering into of said contract." 

And for this announcement Hitchcock v. Galveston, 96 U. S. 341, 
24 L. Ed. 659, is cited as authority. In that case the city council was 
vested with power to cause sidewalks in the city to be constructed, and 
entered into a contract with Hitchcock and Byrnes for the doing of 
the work. By the same contract the city engaged to pay the plaintiffs 
in bonds of the city, which would hâve amounted to more than $50,000, 
a sum beyond the amount that the charter authorized the council to 
borrow for gênerai purposes. The bond issue being ultra vires, the 
city declared the entire contract void and refused to pay for the public 
improvement which had already been furnished and of which the city 
had received the benefit. The court said: 

"It matters not that the promise was to pay in a manner not authorized by 
law. If payments cannot be niade in bonds because their issue is ultra vires, 
it would be sanctlonlng rank injustice to hold that payment need not be niade 
at ail. Such is not the law. * * * Having received benefits at the ex- 
pense of the other contracting party, it (the city) cannot oliject that it was 
not empowered to perform what it promised In return, in the mode in which 
it promised to perform." 

The city clearly had the power to contract .for thèse improvements. 
It received the benefits, and this raised the implied obligation to pay 
for them. That is the entire scope of the holding in Hitchcock v. 
Galveston, supra. This has been made clear by numerous later déci- 
sions of the same court. 

In Louisiana v. Wood, 102 U. S. 294, 26 L. Ed. 153, the city put 
out some bonds with a false date, and thus represented that they were 
valid without registry. The court said : 

"The bonds were bought and the priée was paid under the belief that they 
had fcecome valid before the registry law went into effeet. It would certainly 
be wrong to permit the city to repudiate the bonds and keep the money bor- 
rowed on their crédit. * * * while, therefore, the bonds cannot be en- 
forced, because defectlvely executed, the money paid for them may be recov- 
ered back." 
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In other words, the contract was invalid as sucli, but the implied 
obligation remained to return the money unlawfully had and received. 

In Chapman v. County of Douglas, 107 U. S. 348, 2 Sup, Ct. 62, 
27 h. Ed. 378, the décision of the court in Hitchcock v. Galveston is 
cited and approved ; its meaning being indicated by the f ollowing lan- 
guage: 

"Tàe money of the plaintlfE was taken and is still held by the défend- 
ant under an agreement which it is contended it had no power to make, 
and which, if it had power to make, it has wholly failed on its part to per- 
forai. It was money of the plaintifC, now in the possession of the défendant, 
which in equity and good conscience it ought now to pay over, and which 
may be recovered in an action for money had and received. * * * The 
corporation is the only one at fault in exceeding its corporate powers by 
making the express contract. The plaintifï is not seeking to enforce that 
contract, but only to recover his own money and prevent the défendant from 
unjustly retaining the beneflt of its own illégal act. He is doing nothing 
which must be regarded as a necessary afflrmance of an illégal act." 

This principle is again enunciated by the Suprême Court in Marsh 
V. Fulton, 10 Wallace, 676, 19 h- Ed. 1040, in which it was held : 

"Where county bonds to a railroad eompany are issued wlthout any au- 
thority, they are invalid in the hands of an innocent purchaser. The au- 
thority to contract must exist before any protection as innocent purchaser 
can be claimed by the holder. * * • we do not mean to intimate that 
liabilities may not be incurred by counties independent of the statute. Un- 
doubtedly they may be. The obligation to do justice rests upon ail persons, 
natural and artifleial, and, if a county obtains the money or property of 
others without authority, the law, Independent of any statute, will compel 
restitution or compensation. But thls is a very diflfërent thing from enforc- 
ing an obligation attempted to be created in one way, when the statute dé- 
clares that it shall only be created in auother and différent way." 

In Central Transportation Co. v. Pullman's Car Co., 139 U. S. 24- 
57, 11 Sup. Ct. 478, 487, 35 L. Ed. 55, the court said: 

"In Sait Dake Oity v. Hollister, above cited, it was said that, in cases of 
contracts upon which corporations could not be sued because they were ultra 
vires, 'the courts liave gone a long way to enable parties, who had parted 
wlth property or money on the faith of such contracts, to obtain justice by 
recovery of the property or the money specifically, or as money had and 
received to the plaintlfE's use.' 118 U. S. 263 [6 Sup. Ct. 1055, 30 L. Ed. 176]. 
The true ground of relief in such cases is cleai'ly shown in a Une of opinions, 
two of which were cited by Mr. Justice Miller in support of the proposi- 
tion just quoted. In which municipal corporations, having received money 
or property under contracts so far beyond their powers as not to be capable 
of being enforced or sued on according to their ternis, hâve been held, while 
not liable to pay according to the contracts, to be bound to account for the 
money or property which they had received." 

The proposition is again succinctly stated in Logan County Bank v. 

Townsend, 139 U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107, as follows: 

"So in Parkersburg v. Brown, 106 U. S. 487-503 [1 Sup. Ot. 442, 27 L. 
Ed. 238], involving the liability of a municipal corporation upon bonds is- 
sued in its name and seeured by deed of trust given by the person to whom 
they were loaned, and which bonds were held to be void for want of au- 
thority to exécute them, the court said: 'But, notwlthstanding the invalidity 
of the bonds and of the trust, the O'Briens had a right to reclalm the prop- 
erty and to call on the city to account for it. The enforcement of suck 
right is not an afflrmance of the illégal contract, but is a disaffirniance oC 
it, and seeks to prevent the city from retaining the benefit which it has de- 
rived from the unlawful act." 
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In Thomas v. Railroad Co., 101 U. S. 71, 25 L. Ed. 950, a somewhat 
analogous situation arose. A railroad company made a lease beyond 
its powers for a period of 20 years. The lease provided that the com- 
pany might at any time terminate the contract and retake possession 
of the railroad, and that in such case, if the plaintifif so desired, the 
company would appoint an arbitrator, who, with one appointed by 
them, should décide upon the value of the contract to them, and the 
loss and damage incurred by reason of such termination. About 4 
years later the lessor terminated the lease, which by its terms had still 
16 years to run, and the lessee requested arbitration, which was re- 
fused, and suit was brought. The contract was a valuable one for the 
balance of the term to the lessees. It was held that a lease by a rail- 
road company of ail its road, rolling stock, and franchises for which 
no authority is given in its charter is ultra vires and void. The court, 
through Mr. Justice Miller, said : 

"In regard to corporations, the rule bas been well laid down that the 
executed dealings of corporations must be allowed to stand for and against 
both parties when the plainest rules of good faith require it. But what is 
sought in the case b«fore us is the enforcement of the unexecuted part of 
this agreement. So far as it bas been executed, namely. the four or five 
years of action under it, the accounts hâve been adjusted, and each party 
has reeeived what he was entitled to by its terms. There remains unper- 
formed the covenant to arbitrate with regard to the value of the coptraet. 
It is the damages provided for in that clause of the contract that are sued 
for in this action. Damages for a material part of the contract never per- 
formed ; damages for the value of a contract never perf ormed : damages 
for the value of a contract which was void. It is not a case of a contract 
fully executed. The very nature of the suit is to recover damages for its 
uonperformance. As to this, it is not an executed contract. Not only so, 
but It is a contract forbidden by public pollcy and beyond the power of the 
Refendants to make." 

Respecting the right to insist upon performance under such condi- 
tions, the court said : 

"To hold that they can is in our opinion to hold that any act performed 
in executing a void contract makes ail its parts valid, and that the more 
that is done under a contract forbidden by law, the stronger is the claim 
to its enforcement by the courts. We cannot see that the présent case comes 
within the principle that requires that contracts which, though invalid for 
want of corporate power, hâve been fully executed, shall remain as the 
foundation of rights acquired by the transaction." 

Thèse quotations from the décisions of the court of last resort make 
clear the distinction between cases in which relief may be granted and 
those in which it must be denied. As was said in Marsh v. Fulton, 
supra : 

"Tlie obligation to do justice rests upon ail persons, natural and artificial, 
and, if a county obtalns money or property of others without authority, 
the law, independent of any statute, will compel restitution or compensation. 
But this is a very différent thing from enforclng an obligation attempted to 
be created in one way, when the statute déclares that it shall only be created 
in another and différent way." 

To the former class belong the cases cited by counsel for complain- 
ant, to wit, First National Bank v. Guardian Trust Co.. 187 Mo. 528, 
86 S. W. 109, 70 L. R. A. 79; Water Co. v. City of Aurora, 129 Mo. 
583, 31 S. W. 946; Chicago v. Union Stockyards, etc., 164 111. 224, 
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45 N. E. 430, 35 L- R. A. 281 ; City of Logansport v. Dvkeman, 116 
Ind. 15, 17 N. E. 587; Forrest City v. Orgill, 87 Ark. 389, 112 S. W. 
891; Hitchcock v. Galveston, 96 U. S. 341, 24 L. Ed. 659. To the 
latter class belong Thomas v. Railroad Company, 101 U. S. 71, 25 L- 
Ed. 950, and the case at bar. 

It may be urged that hère the authority to contract existed, but was 
irregularly exercised. But we are hère dealing with a subject-matter 
to which the rule of strict construction is uniformly applied. Courts 
will not give effect to ultra vires contracts of municipal corporations. 
The party dealing with the corporation is under no obligation to enter 
into the contract, and does so at his péril. No force or restraint or 
fraud is practiced on him. Thèse powers of thèse corporations are 
matters of public law open to his examination, and he may and must 
judge for himself as to the power of the corporation to bind itself by 
the proposed agreement. 8 Michie's Encyc. of U. S. Suprême Court 
Reports, p. 577, and cases cited. A contract stipulating away govern- 
mental functions is strictly construed. Rogers Park Water Co. v. Fer- 
gus, 180 U. S. 624-628, 21 Sup. Ct. 490, 45 L. Ed. 702. The charter 
and statutory method of the contract must be specifically foUowed and 
proved, and the obligation must be created in the way the statute pro- 
vides, and no other. Eanning v. Grégoire, 16 How. 523-533, 14 L. 
Ed. 1043; Bloomfield v. Charter Oak Bank, 121 U. S. 121-135, 7 Sup. 
Ct. 865, 30 L. Ed. 923; Marsh v. Fulton, 10 Wall. 676-684, 19 L. Ed. 
1040. And such a contract is to be governed by the local law. City of 
Memphis v. Brown, 20 Wall. 289, 22 L. Ed. 264. Exclusive franchises 
are not favorites of the law. 

"Restraints upon governmental agencies will not be readily implied. 
There are presumptions against the granting of exclusive rights and 
against limitations upon the powers of government." City of Joplin 
V. Southwest Missouri Light Co., 191 U. S. 150, 24 Sup. Ct. 43, 48 L. 
Ed. 127. 

"Only that which is granted in clear and explicit ternis passes by a 
grant of property, franchises, or privilèges in which the government 
or the public bas an interest. Statutory grants of that character are 
to be construed strictly in favor of the public. Whatever is not un- 
equivocally granted is withheld; and nothing passes by implications." 
Knoxville Water Co. v. Knoxville, 200 U. S. 22, 26 Sup. Ct. 224, 50 
L. Ed. 353 ; Vicksburg v. Waterworks Co., 202 U. S. 453, 26 Sup. Ct. 
660, 50 E. Ed. 1102. 

"Grants by the state to municipal corporations, like grants to private 
corporations, are to be strictly construed." Water, Light & Gas Co. 
of Hutchinson v. City of Hutchinson, 207 U. S. 385, 28 Sup. Ct. 135, 
52 L. Ed. 257. 

If it be said that this décision is based upon technical grounds a 
sufficient answer is that the complainant seeks to enforce rights and 
privilèges which are most jealously guarded by courts and législative 
bodies, and which are uniformly most strictly construed in favor oî 
the public. It devolved upon the grantee herein to assure himself, not 
only of the right of the city to contract, but that it had exercised its 
powers in accordance with law. The safety of his investment dépend- 
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ed upon hîs vigilance. While complainant has expeiided a considér- 
able sum in the construction and opération of this plant, it has also 
for a period of nearly 18 years enjoyed the benefits of what has been, 
in effect, an exclusive grant. The city has received and appropriated 
to its own use no money or property of the complainant. The service 
rendered to it and its inhabitants has been paid for. There are no 
unsettled balances between the parties, so far as the record discloses, 
nothing which, under the rule laid dovvn in Hitchcock v. Galveston, 
should in equity and good conscience be returned to the complainant. 
The plant, well-nigh worn out, requires rebuilding. It is complained 
that the présent service is unsatisfactory. The city and the public 
service corporation appear to be hopelessly at cross-purposes, and the 
city insists that it be permitted to install its own lighting plant, and 
that a contract void from the beginning shall not be enforced as an ex- 
clusive one during the remaining two years of its assumed life. No 
question of confiscation is hère presented. The mère right of munic- 
ipal compétition is asserted. But, even though this construction might 
involve some hardship to the complainant, no court can afford to re- 
lieve a hard situation at the expense of unsound interprétation to in- 
vade the province of the Législature and set at naught the plain man- 
date of a statute founded alike upon the will of the lawmakers and 
considération of sound public policy. 

It foUows from the conclusion reached that the bill must be dis- 
missed, and it is so ordered. 



UNITED STATES v. MUNDAY et al. 

(Circuit Court, W. D. Washington, N. D. April 6, 1911.) 

No. 1,921. 

1. CoNSPiKACY (§ 23*) — Eléments of Offense — Fédéral Statute. 

The éléments of a crlmlnal consplracy under Rev. St. ^ 5440 (U. S. 
Comp. St. 1901, p. 3676), are: (1) An oli.iect to be accomiilished, which 
must be either the commission of an offense against the United States 
or to defraud the United States : (2) a plan or scheme embod.ying means 
to aceompllsh the object; (3) an agreement or uiiderstanding between 
two or more persons whereby they become deflnitely connnitted to eo- 
operate for the accomplishment of the object by tlie means emhodled 
in the scheme, or by any effectuai means ; and (4) an overt act by one 
or more of the conspirators to effect the ol).1ect of the conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 30-39 ; 
Dec. Dig. § 23.* 

For other définitions, see Words and Fhrases, vol. 2, pp. 1454-1461 ; 
vol. 8, p. 7613.] 

2. Mines and Minebals (§ 34*) — Entbies of Alaska Coal Lands — Tbans- 

FEB OF RtGHTS StATUTES. 

Act April 28, 1904, 6. 1772. ,33 Stat. 525 (U. S. Comp. St. Supp. 1909, 
p. 556), amending Act .lune 6, 1900, c. 796, 31 Stat. 658 (U. S. Comp. 
St. 1901, p. 1441), extendiug the coal land laws to the district of Alaska, 
by section 1 provides that "any person or association of persons quali- 
fled to maUe entry under the coal land laws of the United States who 
shall havs opened or improved a coal mine or coal mines on any of the 

•For other caeei see same topic & i numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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unsurveyed public lands of the United States In tlie district of Alnslia 
may locate the lands on which such mine or mines are sitniited in 
rectangular tracts, contalning 40, 80 or 160 acres * * * by markiug 
the four corners thereof with permanent monuments," and shall within 
one year after such location file a notice thereof in the Land Office. 
Section 2 provides that "suoh locator or locators, or their assisns who 
are citizens of the United States shall receive a patent to the lands lo- 
cated" on application therefor within three years. giving prescribed no- 
tices, furnlshing proof of the same, "and such other proof as Is required 
by the coal land laws" and tlie paynient of $10 per acre. Section 4 
provides that "ail the provisions of the coal land lavFs of the United 
States not in conflict with the provisions of this act shall continue 
and be in full force in the district of Alaska." Held, that the provision 
of Rev. St. § 2350 (U. S. Comp. St. 1901, p. 1441), a part oî the conl 
land laws, that "the three preceding sections shall be held to authorize 
only one entry by the same person or association of persons," was 
not imported into the Alaska statute, being liTnited by its terms to en- 
tries made under the three preceding sections, and that under the 
Alaska statute a person who bas opened or iniproved a coal mine and 
located a claini as therein provided may lawfully sell the same, and 
his vendee is entitled to receive the patent on complianee with the stat- 
ute as to notice, proof, and payment; the only limitation on such right 
being that the vendee must be a citizen of the United States or an as- 
sociation of citizens. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
81-86; Dec. Dig. § 34.*] 

3. CoNSPiBACT (§ 43*) — Indictment- -Fédéral Statute. 

An indictment averring that défendants conspired to defraud the 
United States of coal lands in Alaska by inducing persons to locate 
and acquire title to clalms thereon under the statute to be later trans- 
ferred to a corporation, so as to enable it to thereby acquire a greater 
quantlty of coal land than allowed by law, and that défendants, pur- 
suant to such conspiracy, aided such claimants in making proof and 
payment for their lands, is insufflcient to charge the crime of conspiracy 
to defraud the United States under Rev. St. § 5440 (U. S. Comp. St. 
1901, p. 3676), wbere it does not show that the claimants were dummies, 
but avers that they were qualifled to make the entrles, and does not 
charge that they did not fuUy comply with the law to entitle them to 
make proof and obtain patents. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79-99 ; Dec. 
Dig. § 43.*] 

4. WOBDS AND PitRASES — "DUMMÏ." 

In land office practice dummies are either flctitious persons, or those 
who, havlng no interest in the transaction, permit the use of their names 
for the perpétration of a fraud and sign papers and make affldavits 
perfunctorily. 

Criminal prosecution of Charles F. Munday, Archie W. Shiels, and 
Earl E. Siegley by indictment cliarging défendants with conspiracy by 
a scheme to fraudulently acquire coal lands in Alaska. Indictment 
quashed. 

B. D. Townsend and S. R. Rush, Sp. Asst. Attys. Gen. 
Blaine, Tucker & Hyland and Walter S. Pulton, for défendant 
Munday. 

Kerr & McCord, for défendant Siegley. 
Dorr & Hadley, for défendant Shiels. 
E. C. Hughes, for défendants. 

•For other cases see same topio & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HANFORD, District Judge. The government prosecutes the de- 
fendants by an indictment founded upon section 5440 of the Re- 
vised Statutes of the United States, charging them as criminal con- 
spirators. A jury having been impaneled and sworn to try the case, 
counsel for the government made an opening statement, giving an out- 
line of the facts which the government relies upon to sustain the 
charge. His statement, however, consisted of a mère reading of the 
indictment. After a witness had been called and sworn to testify, 
counsel for the défendants interposed an objection to the introduction 
of any évidence, on the ground, as they allège, that the indictment is 
insufficient to support a judgment adverse to their clients, and by ar- 
gument supporting their objection they hâve presented the concrète 
question whether the conspiracy charged is criminal or innocent. In 
the considération and décision of the question submitted, it will be 
assumed that the indictment is a fair and complète statement of the 
government's case ; that is to say, it spécifies the crime intended to be 
charged v^^ith definiteness and certainty, and contains a gênerai out- 
line of the chain of circumstances and the facts which the évidence 
to be ofïered will prove, or tend to prove. 

Eléments of Criminal Conspiracy. 

[1] The only crimes punishable under fédéral law are those defined 
by the laws enacted by Congress. Therefore it must be kept in mind 
that the prosecution in this case is for an alleged statutory crime. The 
éléments of the crime of conspiracy under the laws of the United 
States are: (1) An object to be accomplished which must be (a) the 
commission of an offense against the United States ; (b) to def raud 
the United States. (2) A plan or scheme embodying means to accom- 
plish the object. (3) An agreement or understanding between two 
or more persons whereby they become definitely committed to co-op- 
erate for the accomplishment of the object by the means embodied 
in the scheme, or by any effectuai means. (4) An overt act by one 
or more of the conspirators to effect the object of the conspiracy. 

The Indictment Analyzed. 

The indictment names the three défendants on trial and one Alger- 
non H. Stracey as the persons implicated in the conspiracy charged. 
King county, in the state of Washington, and the Ist day of May, 
1905, are specified as the place and time of the formation of the al- 
leged criminal combination. 

The gênerai charge of the indictment is that the four persons 
îiamed, with divers other unknown persons, did unlawfully (omitting 
other adjectives) combine, confederate, and agrée together to defraud 
the United States of America of the use and possession of, and ti- 
tle to, large tracts of valuable coal lands then and there part of the 
public domain of the United States, situated within the Kayak re- 
cording district of Alaska, being contiguous tracts and parcels of 
coal lands collectively and commonly known as the "Stracey group." 
The indictment spécifies that the lands referred to were subject to lo- 
cation and entry under the coal land laws of the United States ap- 
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plicable to Alaska and subject to the several attempted locations and 
entries in a subséquent part of the indictment specified, except for the 
unlawful, fraudaient, false, feigned, and fictitious character of said 
attempted locations and entries; and that the value of said lands is 
$10,000,000. 

The indictment contains other spécifications of the nature of the 
intended fraud, some of which, however, are comprehended within 
the gênerai charge of the purpose to defraud the United States by 
divesting the government of its title to, and proprietary rights in, the 
coal lands designated, and therefore do not merit additional men- 
tion. Other spécifications of fraud are to the efifect that the schéma 
included interférence with the administration of the land business of 
the United States by deceiving the officers and agents of the govern- 
ment, in order to induce them to approve the several locations and en- 
tries and issue patents conveying the title to the coal lands desig- 
nated. 

The gravaman of the charge is an unlawful conspiracy to obtain 
coal land in Alaska for the Alaska Development Company, a corpo- 
ration of the State of Washington, and the Pacific Coal & Oil Com- 
pany, reputed to be a corporation organized and existing under the lé- 
gal authority of some foreign government, to wit, the Dominion of 
Canada or one of its provinces; the quantity of land so to be obtained 
for said corporations being in excess of the quantity which the law 
permits. The several tracts of coal land to be acquired pursuant to 
the alleged conspiracy are 40 in number, each being specifically de- 
scribed and identified as a coal claim bearing the name of the in- 
dividual locator and claimant thereof and by a sériai number and 
by the area thereof expressed in acres and fractions of an acre ; each 
claim being approximately one-fourth of a section. 

The plan or scheme embodying the means whereby the object of 
the alleged conspiracy was to be accomplished are set forth with par- 
ticularity in articulated paragraphs which I bave epitomized as follows : 
The objects and purposes of said unlawful conspiracy were to be fur- 
thered and efïected by means of unlawful, fraudulent, false, feigned, 
and fictitious locations, notices of locations, preferential rights to pur- 
chase, applications to enter and purchase, and final entries and pur- 
chases under the coal land laws of the United States ; by cunning per- 
suasion and promises of pecuniary reward and other corrupt means 
persons severally qualified-by law (except as stated) should be pro- 
cured and induced to make the fictitious locations and fraudulent en- 
tries of said tracts of coal lands ostensibly for the exclusive use and 
benefit of themselves, respectively, but in truth and in fact for the 
use and benefit of the Alaska Development Company and the Pacific 
Coal & Oil Company. The possession of ail of said coal lands was 
to be held and the use thereof enjoyed by persons ostensibly as the 
agents of and for the benefit of the individual claimants, respective- 
ly, but in truth and in fact as the agent of, and for the use and bene- 
fit of, said corporations. Each claimant should be induced, persuaded, 
and procured to support bis unlawful location and fraudulent entry 
by affidavits regular in form but containing false représentations; 
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that each of them, respectively, had opened and improved a coal mine 
and expended moneys in that behalf and staked out and located a 
coal claim, including within its boundaries said coal mines, and had 
taken and held possession of said coal claims and intended to purchase 
from the United States under and pursuant to the coal land law ap- 
plicable to Alaska the tract of land so pretended to hâve been located. 
By said means, the officers of the United States having charge of 
public land matters should be deceived and induced to accept, file, and 
record notices of location and affidavits in the land office, and to seg- 
regate said coal lands from the public domain, and withdraw the 
same from pubhc entry under any of the public land laws of the 
United States, and rights should thereby be acquired ostensibly for 
the benefit of the persons making such false affidavits, but, in fact, 
for the said corporations. Thereafter said coal land claimants, re- 
spectively, should hold and exercise their pretended and unlawful 
preferential rights to purchase said coal lands ostensibly for their own 
use and benefit, but in fact for the said two corporations. There- 
after said claimants should, in the form and manner provided by law, 
make applications to enter and purchase said coal lands ostensibly 
for their own use and benefit, but, in fact, for the said two corpora- 
tions, and thereby the said corporations should receive and enjoy the 
benefits of a greâter number of locations and entries of coal lands, 
and for a greater quantity of coal lands than allowed by law. The 
respective shares and interests of said Alaska Development Company 
and of said Pacific Coal & Oil Company in the fruits and benefits of the 
unlawful conspiracy were to be adjusted so that said Alaska Devel- 
opment Company should receive and enjoy the title, use, and value of 
ail of said coal lands subject to a contract entered into between- said 
two corporations prior to the transactions, and which was in full force 
and effect at and during ail of the times mentioned, by which it was 
provided that, as between said corporations, the Pacific Coal & Oil 
Company should be entitled to take and hold possession of said coal 
lands, operate the mines thereon, and extract the coal therefrom, pay- 
ing a royalty therefor to said Alaska Development Company, and hâve 
an option to puilchase ail of said coal lands within certain stated 
times and for certain stated priées. 

Overt acts are : charged, substantially, as f ollows : That after the 
formation of said unlawful conspiracy, and in pursuance of, and to 
effect its object, Archie W. Shiels, one of the défendants, did un- 
lawfully on specified dates cause each of the said coal claims to be 
surveyed by a minerai surveyor of the United States. Said survey 
being intended for use in applications to enter and purchase the said 
coal claims by the respective claimants thereof, and thereafter in fur- 
ther pursuance of, and to effect the object of said unlawful con- 
spiracy, the said Shiels did knowingly on specified dates file and cause 
to be filed in the office of the Surveyor General of the United States 
for Alaska each and ail of the said officiai surveys and the field notes 
thereof. The indictment then sets forth in tabulated form a hst of 
the claims surveyied with the dates on which the surveys were made 
and the filing dates, said claims being 40 in number and identified 
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by the names of the claimants as the same claims previously men- 
tioned. The indictment then allèges a number of other overt acts in 
furtherance of and to consummate the conspiracy, indicating that 
the scheme was carried out to the extent of filing applications to pur- 
chase said claims by each of the locators and payment of the govern- 
ment's price to the ofScers of the local land office for the district of 
Alaska in which the lands are situated, and that in the transaction of 
said business the défendants or one of them acted as attorney or 
agent of ail of the locators. The indictment allèges other transactions 
subséquent to the Ist day of January, 1910, including written com- 
munications referring to money advanced by the Pacific Coal & Oil 
Company for which security was to be taken in the form of mortgages 
to be executed by the several entrymen and payments of money to the 
receiver of the land office at Juneau in payment of the government 
price for a number of said coal claims. Finally, the indictment charg- 
es that on a specified date subséquent to January 1, 1910, one of the 
défendants paid to the receiver of the Land Office at Juneau the gov- 
ernment price for 38 of said coal claims. 

It is to be specially noted that the indictment does not charge that 
the several locators were dummies ; on the contrary, it is expressly 
averred that they were each of them compétent to make entries of coal 
lands in Alaska, and not disqualified except for particular reasons in 
the indictment specified, and it is not charged as one of those particu- 
lar reasons that their locations were illégal because of any failure to 
do the things which the law makes essential to the acquisition of 
rights as locators of coal land, nor that more than one coal right 
was to be, or had been, exercised by any one locator. To avoid possible 
complications from the enactment of the Criminal Code which went 
into effect on the Ist day of January, 1910, counsel for the government 
voluntarily announced an abandonment by the government of the 
charges contained in the indictment of overt acts subséquent to that 
date as éléments of the crime with which the défendants are charged. 

Provisions of the Statute Aflfecting Coal Claims in Alaska. 

[2] For convenience of référence, I will use Pierce's Fédéral Code, 
being a compilation of ail the statutes of the United 'States of a gên- 
erai and permanent nature in force March 4, 1907, with a supplément 
continuing the compilation to January 1, 1910. In this volume the 
coal land laws of the United States necessary to be considered in the 
détermination of the question — whether the défendants intended or at- 
tempted to perpetrate a fraud — are set forth in a group in sections 
numbered consecutively from 10,044 to 10,054, inclusive; the same 
being an accurate reprint of the laws comprised in sections 2347 to 
2352 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, pp. 1440, 1441), and in 31 U. S. Stat. at L. p. 658 (U. S. Comp. 
St. 1901, p. 1441), and in 33 U. S. Stat. at L. p. 525 (U. S. Comp. 
St. Supp. 1909, p. 556). Sections 10,044 to 10,049, inclusive, being 
identical with sections 2347 to 2352, inclusive, of the Revised Stat- 
utes, comprise the gênerai coal land law of the United States enacted 
by Congress in the year 1873. Referring to the sections by the Code 
numbers, the statutes contain the following provisions : 
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Section 10,044 prescribes a rule for the acquisition from the gov- 
ernment of coal lands being part of the public domain of the United 
States by cash entry. By said rule the right to make entries is lim- 
ited to persons and associations whosé qualifications are defined in 
the following words : 

"Every persoii above the âge of twenty-one years, wlio is a citizen of 
the United States, or who bas declared hls intention to become sueh, or any 
association of persons severally qualifled as above." 

And the maximum quantity of coal land which may be entered by 
a single individual or an association is fixed, and the minimum price 
to be paid therefor is also fixed. 

Section 10,045 provides for a préférence right of entry in favor 
of any person or association of persons severally qualified as provided 
in the preceding section who hâve opened and improved or shall open 
and improve any coal mine or mines on the public lands and shall be 
in actual possession of the same, and further provides that, when any 
association not less' than four persons severally qualified as above shall 
hâve expended not less than $5,000 in working and improving any 
such mine or mines, such association may enter not exceeding 640 
acres, including such mining improvements. 

Section 10,046 relates to the présentation of claims for preferential 
rights and détails of procédure to secure the same. 

Section 10,047 reads as follows : 

"The three preceding sections shall be held to authorize only one entry 
by the same person or association of persons ; and no association of persons 
any member of which shall hâve taken the heneflt of such sections, either as 
an individual or as a member of any other association, shall enter or hold 
any other lands under the provisions thereof ; and no member of any asso- 
ciation which shall hâve taken the beneflt of such sections shall enter or hold 
any other lands under their provisions; and ail persons claiming nnder sec- 
tion twenty-three hundred and forty-eight shall be required to prove their 
respective rights and pay for the lands filed upon within one year from the 
tlme prescrlbed for filing their respective claims ; and upon , failure to file 
the proper notice, or to pay for the land within the required period, the same 
shall be subject to entry by any other qualifled applicant." 

Section 10,048 rdates to conflicting claims upon coal lands on which 
improvements shall hâve been commenced. 

Section 10,049 is a saving clause of rights which may hâve attached 
prior to the enactment of the law. 

Section 10,050 is the act of Congress approved June 6, 1900 (31 
Stat. 658), extending to the district of Alaska so much of the public 
land laws of the "[Jnited States as relate to coal lands, namely, sec- 
tions 2347 to 2352, inclusive, of the Revised Statutes. 

Sections 10,051-10,054, inclusive, comprise the act of Congress 
approved April 28, 1904 (33 Stat. 525), entitled, "An act to amend 
an act entitled 'An act to extend the coal land laws to the district of 
Alaska,' approved June sixth, nineteen hundred," which reads as fol- 
lows : 

"10,051. That any person or association of persons qualifled to make entrj- 
tmder the coal land laws of the United States, who shall bave opened or im- 
IJroved a coal mine or coal mines on any of the unsurveyed public lands of 
the United States in the district of Alaska, may locate the lands upon which 
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such mine or mines are situated, In rectangular tracts contalning forty, eighty, 
or one hundred and sixty acres, wlth north and south boundary Unes run 
accordlng to the true meridian, by niarking the four corners thereof with 
permanent monuments, so that the boundaries thereof may be readily and 
easily traced. And ail such locators shall, wlthln one year from the passage 
o<f this Act, or wlthin one year from making such location, flle for record 
in the recording district, and with the register and receiver of the land dis- 
trict in which the lands are located, or situated, a notice containlng the name 
or names of the locator or locators, the date of the location, the description 
of the lands located, and a référence to such natural objects or permanent 
monuments as will readily identify the same. 

"10,052. Sec. 2. That such locator or locators, or their asslgns, who are 
citlzens of the United States, shall reçoive a patent to the lands located by 
presenting, at any time within three years from the date of such notice, to 
the register and receiver of the land district in which the lands so located 
are situated an application therefor, accompanled by a certlfled copy of a 
plat of survey and fleld notes thereof, made by a United States deputy sur- 
veyor or a United States minerai surveyor duly approved by the Surveyor 
General for the district of Alaska, and a payment of the sum of ten dollars 
per acre for the lands applied for; but no such application shall be allowed 
until after the applicant bas caused a notice of the présentation thereof, 
embracing a description of the lands, to hâve been published in a newspaper 
in the district of Alaska published nearest the location of the premises for 
a period of slxty days, and shall bave caused copies of such notice, together 
with a certifled copy of the officiai plat or survey, to hâve been kept posted 
in a conspicuous place upon the land applied for and in the land office for 
the district in which the lands are located for a like period, and until after 
he shall hâve furnished proof of such publication and posting, and such other 
proof as is required by the coal-land laws: Provided, that nothing herein 
contained shall be so construed as to authorize entrles to be made or title 
to be acquired to the shore of any navigable waters within said district. 

"10,053. Sec. 3. That during such period of posting and publication, or 
within six months thercafter, any person or association of persons having or 
asserting any adverse interest or claim to the tract of land or any part there- 
of sought to be purchased shall flle in the land office where such applica- 
tion is pending, under oath, an adverse clalm, setting forth the nature and 
extent thereof, and such adverse claimant shall, wlthln sixty days after 
the flllng of such adverse claim, begin an action to quiet title in a court of 
compétent jurlsdictlon within the district of Alaska, and thereafter no patent 
shall issue for such claim until the final adjudication of the rights of the 
parties, and such patent shall then be issued in conformity with the final 
decree of such court thereln. 

"10,055. Sec. 4. That ail the provisions of the coal land laws of the United 
States not In conflict with the provisions of this act shall continue and be 
in fuU force in the district of Alaska." 

The statute comprised in thèse four quoted sections is specially 
appHcable to Alaska, and was enacted by Congress to m^ct an urgent 
demand, amounting to necessity and because the previous statute of 
June 6, 1900, extending the gênerai coal land law of the United 
States to Alaska, was impracticable because conditions made it impos- 
sible to acquire any rights under it by compliance with its require- 
ments. 

In a letter addressed to the registers and receivers in the district 
of Alaska, date.d June 27, 1900, the Commissioner of the General 
Land Office announced the enactment of this law, and explained that 
under sections 2347 to 2352, inclusive, of the Revised Statutes, which 
the act purported to extend to Alaska, coal land filings and entries 
must be by légal subdivisions as made by the regular United States 
survey, and that under section 2401 of the Revised Statutes as amend- 
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ed by the act of August 20, 1894 (U. S. Comp. St. 1901, p. 1477), no 
application for a spécial survey shall be granted unless the township 
propos.ed to be surveyed is within the range of the regular progress 
of the public surveys embraced by existing standard lines or bases for 
township and subdivisional surveys, and that, as no township or sub- 
divisional surveys hâve been made nor any standard lines or bases 
for township and subdivisional surveys established within Alaska, 
therefore until the filing in the local land office of the oiïàcial plat of 
survey of a township, no coal filing nor entry can be made. This was, 
in fact, an officiai déclaration of the attempt, and failure of Congress 
to make provision by a practicable law for the acquisition by individ- 
uals and associations of rights in and to coal lands in Alaska. 

Instead of attempting to state the provisions of the law of 1904 in 
différent phraseology, I hâve quoted it because it is the opinion of 
the court that it is not in any particular ambiguous. It means what 
the words selected by Congress express according to the common and 
gênerai understanding of people accustomed to use the English lan- 
guage. It needs not to be construed, and there is no authority to in- 
terpolate into its provisions restrictions and limitations of rights vvhich 
it grants by judicial interprétation or construction. In the case of 
Newhall v. Sanger, 92 U. S. 765, 23 L. Ed. 769, Mr. Justice Davis 
said : "There is no authority to import a word into a statute in or- 
der to change its meaning." 

By the arguments made it appears that this prosecution is founded 
in part at least upon a theory that the restrictions of section 10,047, 
above quoted, are : to be deemed as being imported into the law of 
1904. That contention is untenable, for the reason that by the ex- 
press words of that section which I hâve quoted those restrictions ap- 
ply only to persons and associations claiming or exercising rights un- 
der the three preceding sections, which were and are inapplicable to 
conditions in Alaska and never did hâve potential force there. The 
statute of 1904, applicable only to Alaska, is a déclaration of the will 
of Congress subséquent to the act of June 6, 1900, extending the law 
of 1873 to Alaska, and therefore is the paramount law. The later 
law does not in words nor by référence to, and adoption of, the pro- 
visions of the older law, restrict persons or associations to a single 
exercise of the right granted to locate coal claims and secure patents 
therefor. The argument that section 10,047 must be read into the 
Alaska statute is t^at the right to locate is given only to persons and 
associations quahfied to make entry under tlie coal land laws of the 
United States, and that thèse words exclude persons and associations 
having the qualifications prescribed, but disqualified by reason of hav- 
ing once exercised; the right. By this argument there is interpolated 
into the statute words additional to and expressing a meaning dif- 
férent from the plain déclaration of the law itself. The prescribed 
qualifications are âge and citizenship. By the law of 1873 a person 
21 years of âge and a citizen of the United btates is qualified to make 
an entry of coal land, and having the same qualifications, and having, 
also, opened or improved a coal mine on unsurveyed public land in 
Alaska, he is entitled to become a locator of a coal claim, including 
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the mine which he has opened or improved. This is so according to 
the letter of the law. And, having located a coal claim, he may sell 
it, and his vendee, if a citizen of the United States or an association 
composed of citizens, are entitled to receive a patent conveying the 
complète title from the government by compHance with the require- 
ments of section 10,052. To say that a vendee of a quahfied locator 
to be entitled to receive a patent must be a citizen or association of 
citizens qualified as prescribed to make an entry of coal land, and not 
disqualified by having exercised a right to acquire coal land from the 
government, infringes législative power, for in the guise of construc- 
tion a radical change in the law would be effected by the addition of 
requirements and restrictions which the lawmaking power did not 
put there. The words of the law are : 

"That such locator or locators, or their a,%iif)ns, who are citizens of the 
Vnited States, shall receive a patent to the lands located by preseutlng. 

* IjC ]>l T) 

By having made cithensMp a requisite condition of the right to re- 
ceive a patent, the law makes citisenship the only requisite condition 
to the right. This is so by the rule declared by the Suprême Court 
in the words of Mr. Justice Davis above quoted, which is a fun- 
damental rule for the construction and interprétation of statutes. 
"Expressum facit cessare tacitum." 

Congress intended to enact a practicable, workable law, and, if its 
second attempt to do so be not made futile by misconstruction, we 
hâve such a law. It is not a law made to serve the purpose of monopo- 
Hsts who would keep the coal of Alaska locked within her mountain 
walls, nor is it based upon any fantastic notion that trusts can be an- 
nihilated by giving coal rights to no one except the man who by Per- 
sonal toil may dig the coal and carry it to market upon his back or upon 
his head. It is the duty of the court to not misconstrue the law, nor 
stigmatize the Congress which enacted it and the Président, who ap- 
proved and signed it, by imputing to them a lack of either sensé or 
honesty. This law by its words and intendment limits the rights of 
a qualified locator who has opened or improved a coal mine in Alaska 
by prescribing the maximum area and the form of the tract which he 
may secure by doing the things which the law exacts, and by making 
the opening or improving of a coal mine the initiatory step, and the 
marking of bounclaries and corners and the posting and recording 
of notices essential to a valid location. Thèse requirements necessitate 
expense and trouble, and it is not for the court to say that as restric- 
tions and limitations they are not sufficient. The responsibility of de- 
termining ail such questions belongs to the législative branch of the 
government. To become entitled to a patent, the locator or his assigns 
must publish and keep posted the notice prescribed by the second sec- 
tion of the act and furnish proof of such publication and posting,' "and 
such other proof as is required by the coal land laws." We now look 
to the coal land laws to find what other proof must be furnished. We 
search the law to find what other proofs are required rather than 
régulations promulgated by departmental officers, because the words 
of the act refer to the law, and do not leave the locator, who has 
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opened and improved a coal mine, under the necessity of complying 

with the Personal will of iSireau officers authorized to change the regu- 

I lations as often as they may think that they discover reasons for more 

exacting conditions. Section 10,047 of the Code contains this clause: 

"AU persons claimlng under section twenty-three hundred and forty-eiglit 
shail be required to prove their respective rights and pay for tlie lands filed 
upon. • * •" 

[3] This is undoubtedly the other proof referred to, and by the sélec- 
tion and adoption of that particular clause there'is plainly manifested 
a definite purpose to not graft the other provisions of the same section 
upon the Alaska coal land laws. Locators of coal claims in Alaska 
under this law hâve the right to use business sensé, to look ahead and 
make arrangements for working capital and to contract in advance for 
transportation facilities, and to sell or mortgage their claims. -By 
mandatory words the law prescribes that the locator who meets the 
requirements prescribed shall receive a patent. He may sell his claim 
before obtaining the patent, and, if he does so, his vendee, if a citizen 
of the United States or an association of citizens, shall receive the 
patent. It is not to be inferred that the law will permit the acquisi- 
tion of coal lands in Alaska through the médium of dummy entry- 
men. [4] In land office practice dummies are either fictitious persons, 
or those who, having no interest in the transaction, permit the use of 
their names for the perpétration of a f raud and sign papers and make 
affidavits perfunctorily. A man who opens or improves a coal mine 
in Alaska and locates a claim in the form prescribed by the statute, 
including his improvements, and marks its lines and corners so that 
its boundaries can be readily traced on the ground, and posts and re- 
cords a notice in conformity to the requirements of the statute, and 
is then compétent and entitled to deal with the claim as his own prop- 
erty, to sell it, lease it, mortgage it, or keep it, and dérive for himself 
ail the profits and benefits to be derived from the most advantageous 
use or disposition of such property, is not a dummy entryman. 

This understanding of the law does not make it inconsistent with 
its title. It is an amendatory statute. It arnends not by changing any 
provisions of previotisly enacted laws, but by making additions there- 
to especially applicable to local conditions in Alaska. This appears 
the more obvious when ail of the laws affecting the acquisition of 
rights to coal lands are grouped in chronological order as they appear 
in Pierce's Fédéral Code. 

Nothing is to be implied from the peculiar phraseology of the fourth 
and last section. By its words ail the provisions of the coal land laws 
of the United States not in conflict with the provisions of this act 
shall continue and be in full force in the district of Alaska. This con- 
tinues the existing status as to ail the provisions of the coal land laws 
of the United States not in conflict with the new ènactment. If there 
be conflicting provisions, the older enactments yield to the new. Pro- 
visions which do not conflict continue in force, and, when conditions 
shall be changed so that their requirements may be complied with, it 
will be légal and practicable to make cash entries and acquire preferen- 
tial rights. A foreign corporation cannot lawfuUy acquire or hold 
186 F.— 25 
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a coal claim in Alaska either in its corporate name or in the name of 
any agent or trustée. Therefore, for the reason that the indictment 
charges a conspiracy to acquire coal claiins or proprietary rights to 
coal claims in Alaska for a foreign corporation, it must be sustained 
as a vaHd indictment, and the objection to the introduction of évi- 
dence must be overruled. The court will, however, instruct the jury 
that, to justify a conviction of the défendants under it, the évidence 
must prove that the object of the conspiracy, if any, must hâve been 
to perpetrate a fraud by securing coal claims or proprietary rights 
in coal claims in Alaska for the Pacific Coal & Oil Company. 

Addenda. 

After the announcement by the court of its décision and ruling on 
the objection to the introduction of évidence, as indicated in the fore- 
going opinion, in order to facilitate a review of the décision by the 
Suprême Court, the trial was terminated, pursuant to a stipulation, 
by and between counsel for the government and counsel for the sev- 
eral défendants, by the following proceedings : 

(1) The government does now and hère abandon for ail time the 
charges in the indictment of the foreign or alien character of the 
Pacific Coal & Oil Company as an élément of the crime sought to be 
charged by the indictment. 

(2) Défendants now move the court that the indictment be quashed 
and that the défendants be discharged, upon the following grounds : 
(1) That the indictment in this case does not charge the défendants, 
or any of them, with any crime or offense against the United States, 
nor with the violation of any law of the United States. (2) That the 
said indictment does not charge the défendants, or any of them, with 
the crime or ofl^ense of conspiracy to defraud the United States. (3) 
That said indictment fails to allège the doing or committing of any 
overt act or acts by any of the défendants to effect the object of any 
conspiracy to defraud the United States. 

This motion is based upon the gênerai grounds that the laws of the 
United States regulating the disposition of coal lands in the district 
of Alaska during the times set forth in the indictment did not pro- 
hibit the transactions, or any of them, charged in the indictment, as 
contemplated by and a part of the alleged conspiracy therein set forth. 
In order to obviate any question of double jeopardy, and for the pur- 
pose of making the record in such f orm that a writ of error will 
lie to the Suprême Court in f avor of the government, under Act Mardi 
2, 1907, c. 2564, 34 Stat. 1246 (U. S, Comp. St. Supp. 1909, p. 220), 
the government now moved that the court withdraw one of the ju- 
rors before ruling upon the motion just interposed on behalf of the 
défendants. The défendants and each of them, being personally prés- 
ent, consent to the withdrawal of the juror by the court, as requested 
by counsel for the government, and Mr. Funk, one of the jurors, is 
thereupon excused and withdrawn from the jury by the court. 

PER CURIAM. The motion made on behalf of the défendants is 
granted by the court, the indictment is quashed, and the défendants 
are discharged. This ruling is based upon a construction of the coal 
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land laws of the United States applicable to the district of Alaska, 
and the grounds of the court's ruling are as set forth in the written 
opinion or opinions filed or to be filed herein. 

Counsel for the government asks that an exception be noted to the 
niling of the court, and the exception is allowed by the court. 



UNITED STATES v. AMERICAN DRUGGISTS' SYNDICATS. 
(Circuit Court, E. D. New York. April 11, 1911.) 

1. Druggists (i 12*) — MiSBKAKDisfi Drugs— Statutes. 

Under Act .June 30, 1906, c. ;}915. §§ 2, 8, .34 Stat. 768, 770 (U. S. Comp. 
St. Supp. 1909, pp. 1188, 1191), prohibiting the Introduction into any state 
from any otlier state of any article of drugs which is adulterated or mis- 
branded, and declaring that the term "misbranded" shall apply to drugs, 
the packages or label of which bear any statement which shall be false 
or misleadiug in any particular. and that in case of drugs an article shall 
be misbranded if it be an imitation of or ofCered for sale under the name 
of another article, if the contents of the package as originally put up 
shall hâve been removed in whole or in part and other contents shall 
hâve been placed therein, or if the pacl^age fail to bear a statement on 
the label of the quantity or proportion of enumerated articles, a state- 
ment regarding a drug cannot be false or misleading unless it relates to 
sonie one or more of the various particulars expressly enjoined or prohlb- 
ited, and any statement regarding a drug which does not hâve référence 
to the ingrédients or substances contained therein, or to any of the par- 
ticulars specified, is not within the act- 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 12.*] 

2. Druggists (§ 12*) — Misbbanding Drugs— Statutes. 

Under the act, a label on an article eontaining peroxide in a very small 
quantity, which states that the article contains peroxide, need not state 
the quantity or proportion thereof. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 12.*] 

3. Druggists (§ 12*) — Misbranding Drugs— Statutes. 

The purpose of the act is to proteet the public against déception in the 
purchase of drugs by punishing adultération and misbranding as therein 
deflned, and a manufacturer of a face cream is not liable for misstate- 
meuts as to its curative or remédiai effects. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 12.*] 

4. Druggists (§ 12*) — Misbranding Drugs— Statutes. 

The act merely embraces any statement, design, or device regarding an 
article which appears on the outside of the package in which the article 
is OfCered for sale, whether such statement is printed on or otherwlse af- 
flxed to the package, or impressed on a separate label afiixed to the pack- 
age, but does not include an advertising circular inclosed with an article 
Inside the carton in which it is offered for sale. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 12.*] 

The American Druggists' Syndicate was charged with misbranding 
a drug. Demurrer to the information sustained. 

William J. Youngs, U. S. Atty. (W. P. Allen, Asst. U. S. Atty., of 
counsel). 

Philbin, Beekman, Menken & Griscom (S. Stanwood Menken and 
Benj. E. Messler, of counsel), for défendant. 

•For other cases see same topic & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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VEEDER, District Judge. The défendant has demurred to both 
counts of a criminal information charging it with misbranding a drug 
in violation of Act June 30, 1906, c. 3915, § 2. 34 Stat. 768 (U. S- 
Comp. St. Supp. 1909, p. 1188), known as the "Food and Drugs Act." 
Section 2 of the act prohibits "the introduction into any state or ter- 
ri tory or the District of Columbia from any other state or territory or 
the District of Columbia of any article of food or drugs vvhich is adul- 
terated or misbranded within the meaning of this act," and provides 
that any person who shall ship or deliver for shipment, as therein de- 
scribed, any such article so adulterated or misbranded, shall be guilty 
of a misdemeanor. The offense of misbranding is defined in section 
8 as f ollows : 

"That the terni 'misbranded,' as used herein, shall apply to ail drugs, or 
articles of food, or articles which enter iuto the composition of food, the 
I)aekages or label of which shall bear any stateuient, design, or device regard- 
ing such article, or the ingrédients or substances contained therein which shall 
be false or misleading In any particnlar, and to any food or drug product 
which is falsely branded as to the state, territory, or country in which it 
is manufactured or produeed. 

"That for the purposes of this act an article shall also be deemed to he 
misbranded : 

"In the case of drugs : 

"First, If it be an imitation, of or oflCered for sale under the name of 
another article. 

"Second, If the contents of the package as originally put up shall hâve 
been removed. In whole or In part, and other contents shall hâve heen placed 
in such package, or if the package fail to bear a statement on the label of 
the quantity or proportion pf.any alcohol, morphine, opium, cocaine, heroin. 
alpha or beta eucalne, chloroform, cannabis Indica, chloral hydrate, or 
acetanllide, or any derivative or préparation of any such substances con- 
tained therein." 

The remainder of the section deals in similar détail with the case 
of foods. 

The first count of the information allèges that the défendant shipped 
from the state of New York to the District of Columbia a certain ar- 
ticle and drug, which was a mixture of substances for external use, 
upon which there was a label reading: 

"A. D. S. Peroxlde Cream. Cleansing, Soothing and Healing to the Skin, 
Antiseptic, Cooling and Refreshing." 

Elsewhere upon the carton, and upon the package or jar inclosed 
therein, were immaterial variatioris of this statement of the properties 
and purposes of the préparation. It is charged that this was a mis- 
branding within the meaning of the act, "in that the label then and 
there bore statements, designs, and devices regarding the said article 
and the ingrédients and the substances contained therein which were 
false and misleading, in that the words 'Peroxide Cream' represent 
that peroxide is an important ingrédient, and tend to lead the pur- 
chaser to believe that peroxide is an important ingrédient of the article, 
whereas, in truth and in fact, the article then and there contained only 
an indication of a very small quantity of same peroxide which said 
quantity is insignificant." 

[ 1 ] The scope of the gênerai terms of the définition of misbranding 
in section 8, "any statement, design or device regarding such article. 
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or the ingrédients or substances contained therein which shall be false 
or misleading in any particular," must be ascertained by construing 
them in connection with the subject-matter and other provisions of the 
act. It includes in the first place, not only statements concerning the 
ingrédients or substances contained in the article, but certain other 
statements "regarding such articles." What such statements are ap- 
pears in the case of drugs in the paragraph immediately following the 
définition of misbranding; for instance, drugs in imitation of or of- 
fered for sale under the name of another article. The only possible 
ground for doubting this construction arises f rom the manner in which 
the gênerai définition of the term misbranding is followed, in the case 
of drugs, by spécifications which purport to be additions. The remain- 
der of section 8, dealing with the case of food, is perfectly clear. The 
first three paragraphs specify the particulars other than statements 
regarding the ingrédients or substances contained therein which shall 
be deemed misbranding, and then foHows the gênerai provision cover- 
ing any statement "regarding the ingrédients or the substances con- 
tained therein which shall be false or misleading in any particular." 
Having regard to the fact, however, that the gênerai définition of the 
term "misbranded" is expressly applicable to both food and drugs, it 
does not appear that the différence in phraseology and form of ar- 
rangement of the spécifie provisions for the two articles affects their 
substantial equality in scope. It is clear that the section does not apply 
to any statement regarding a drug which does not hâve référence to 
the ingrédients or substances contained therein, or to any of the par- 
ticulars specified in the section in the case of drugs. The same process 
of reasoning discloses the scope of the phrase "false or misleading in 
any particular." If there is any appréciable différence in the import 
of the words false and misleading, the scope of the latter term is to be 
found in the spécifie provisions of this section in the case of drugs ; 
for instance, where the label fails to state, as required, the quantity 
or proportion of alcohol contained therein. No statement regarding a 
drug can therefore be false or misleading in any particular within the 
meaning of the act, unless it relates to some one or more of the vari- 
ons particulars expressly enjoined or prohibited by the act. 

[2] It appears upon the face of the information that the prépara- 
tion in question contained some peroxide. There was no statement 
on the label as to the quantity or proportion, nor does the act require 
any such statement in the case of peroxide. Certainly, then, the label 
was not false. In re Wilson (C. C.) 168 Fed. 566; United States v. 
Boeckmann (C. C.) 176 Fed. 382. But the information allèges that 
the label is "false and misleading, in that the words 'Peroxide Cream' 
represent that peroxide is an important ingrédient, and tend to lead 
the purchaser to believe that peroxide is an important ingrédient of 
the article, whereas, in truth and in fact, the article then and there 
contained only an indication of a very small quantity of same peroxide, 
which said quantity is insignificant." It is asserted (and it is a fair 
inference) that the label tends to lead purchasers to believe that per- 
oxide is présent to such an extent that the antiseptic and healing qual- 
ities of peroxide may be obtained f rom its use ; and it is argued that 
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such is not the fact, and therefore the label is misleading. In other 
words, the government contends that the statement on the label with 
référence to the remédiai effect of the article is a misbranding within 
the meaning of the act because the article is, in fact, inefifectual for 
the purpose indicated. Assuming that the information is sufficient as 
a pleading to raise such an issue, this contention is based upon an en- 
tire misconception of the scope and pûrpose of the act. 

[3] The purpose was to protect the public against déception in the 
purchase of drugs and food by punishing adultération and misbrand- 
ing as therein defined. If the label on a drug is not false or misleading 
in any of the particulars enjoined or prohibited by section 8, no offense 
is committed under that section. By no possible construction can the 
terms of the act be extended to such a boundless field of inquiry as 
that involved in the reality of the remédiai effects claimed for a 
drug. Such an inquiry could be pursued only through the opinions of 
contending experts and the expérience of those who had used the ar- 
ticle, and a conclusive détermination could seldom, if ever, be reached. 
At ail events, it is sufficient to say that the act discloses no purpose 
to hold manufacturers and vendors of préparations like the one in 
issue to criminal responsibility for misstatements as to their cura- 
tive or remédiai efïects. United States v. Johnson (D. C.) 177 Fed. 
313. 

[4] The second count of the information allèges that there was in- 
closed with the article a circular entitled "A. D. S. Toilet Dainties," 
containing the foUowing words, under the heading "A. D. S. Peroxide 
Cream" : "It is a pure skin cerate, in which a harmless and efîficient 
whitening agent has been successfully incorporated" — and asserts that 
this was a misbranding, "in that the circular accompanying the article 
bore statements, designs, and devices regarding the said article, and 
the ingrédients and substances contained therein, which were false 
and misleading, in that the statement 'is a pure skin cerate' is false 
and misleading in that it represents the article to contain wax, where- 
as, in truth and in fact, the said article did not then and there contain 
wax, and was not then and there a cerate." In other words, the infor- 
mation shows that the alleged false and misleading statement consti- 
tuting misbranding appeared, not upon the label of the article itself, 
or upon the package in which the article was contained, but upon a 
separate circular (the title of which indicates that it advertised other 
articles) which was inclosed with the article in the enveloping package. 

The terms "brand" and "label" as used in this connection are per- 
fectly clear and definite. Thêy indicate à statement, design, or device 
affixed to an article. Confusion can only arise from the failure to 
employ uniform phraseology throughout the différent paragraphs of 
section 8 to express the same idea. In the second numbered paragraph 
relating to fddd the phraseology is "if the package fail to bear a state- 
ment on the label." In the fourth nUmbered paragraph relating to 
food the phraseology is, "if the package containing it or its label shall 
bear any statement." Doubtless thèse variations in expression were 
employed in view of the fact that such articles are commonly sold 
either in bottles, jars, or cans, in which case the statement, design, or 
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device would ordinarily appear on a printed label attached thereto, 
or in an enveloping carton or package, when the statement would or- 
dinarily be printed on the package. But the clearest provision in the 
section (the third numbered paragraph relating to food) omits the 
word "label" altogether: 

"If In package form, and the contents are staterl In terms of weiglit or 
measure they are not plainly and correctly stated on tlie outside of tlie 
package." 

The plain sensé of the language in question is that it embraces any 
statement, design, or device regarding the article, which appears on 
the outside of the package in which the drug is offered for sale, wheth- 
er such statement be printed upon or otherwise affixed to the package 
itself or impressed upon a separate label which is then affixed to the 
package. An advertising circular inclosed with an article inside the 
carton in which it is offered for sale neither induces the sale nor de- 
ceives the prospective purchaser, and is not within the purview of the 
act. 

The demurrer is sustained. 



UNITED STATES v. NORD DEUTSCIIER LLOYD. 

(Circuit Court, S. D. New York. April 8, 1911.) 

1. Aliens (§ 40*) — Immigration— Depoktaiion—Secukity iok Keturn— Stat- 

UTEs — Construction. 

Immigration Act Feb. 20, 1907, c. 11. ",4. § 10, 34 Stat. 004 (IT. S. Conip. 
St. Supp. 1909, p. 458), provides thiit if the owner ot any vessel bringing 
an alien not entitled to enter shnll make any charge for tlie return of 
such alien, or shall take any security from hini for the payment of such 
charge, he shall be guilty of a misdemeanor. Helil. that such provision 
applles only to acts done within the United States, since to con!=true it as 
applicable to acts occurring wholly within foreign territory would render 
It vlolative of international law. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 40.*1 

2. Aliens (§ 59*) — Déportation— Ciiaroe for Return I'assaoe -Offenses— 

Indictment— "Charge." 

Immigration Act Feb. 20, 1907, c. 1134, § 19, ,34 Stat. 904 (II. S. Comp. St 
Supp. 1909, p. 4.58), provides that if the owner of a steamsbip shall make 
any "charge" for the return of any alieii brougtit to tlie United States and 
not entitled to enter, or sliall take any security from him for the payment 
of such charge, he sliall be guilty of a misdemeanor. An indictment al- 
leged that défendant steaniship compaiiy at Bremen eollected return pas- 
sage money from proposed immigriints who were within the excluded 
classes, and that it afterwards brought theni to New York, and, knowing 
of their proposed déportation, holds the money as security for a charge 
to be made for déportation. Hcld, that the word "cluirge" as so used did 
not import a continuing act, but nieaiit an overt act, liy which the charg- 
ing party manifested bis purpose to demaiid the money charged from the 
person charged, excluding the subsecjuent relations which were conse- 
tiuerices of the act, and Uiat the iudictuient was tlierefore fatally détec- 
tive for failure to allège that the forbiddeu "charge" was made with the 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Intent to apply the amount so coUected to tlie return of the aliens uiider 

déportation. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 59.* 

FoK other définitions, see Words and Phrases, vol. 2, pp. 1064-1072 ; 

vol. 8, pp. 7599, 7C00.] 

3. Aliens (§ 59*) — Immigration—Offenses— Secueity fok Depoetation— In- 

DICTMENT— "TaKING SeCXJRITY." 

Uuder Immigration Act Feb. 20, 1907, c. 1134, § 19, 34 Stat. 904 (U. S. 
Comp. St. Supp. 1909, p. 458), providing that if any shipowner shall malce 
any charge for the return of any alien brought to the United States and 
not entitled to enter, or shall take any security from him for the payment 
of the charge of déportation, he shall be guilty of a misdemeauor, an in- 
dictment alîeging that défendant at Bremen colleeted return passage froni 
certain proposed immigrants who were within the excluded classes, and 
held the money as security for a charge to be made for déportation, did 
not charge the taking of the money as security within the United States, 
since to retain money taken In a foreign country was not a eontinuous 
répétition of the "taking" within the United States by reason of the fact 
that the aliens were brought to the United States and ordered deported 
because not entitled to enter. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 59.* 
For other définitions, see Words and Phrases, vol. 8, pp. 6851-6863 ; 
vol. 8, p. 7813.] 

Indictment against the Nord Deutscher Lloyd for violating the im- 
migration act in making a charge for the return passage of aliens 
brought to the United States and ordered deported on being found not 
entitled to enter. On demurrer to the indictment. Sustained. 

William S. Bail, for the United States. 
Joseph Larocque, for the défendant. 

HAND, District Judge. [1] The défendant asserts, and the gov- 
ernment does not deny, that the act means to make criminal only such 
acts as occur within the territory of the United States. It is therefore 
unnecessary to consider what would be the effect of an act which sub- 
jected to punishment a corporation doing business in our territory for 
acts occurring wholly in the territory of the city of Bremen. Such 
législation would be clearly violative of the gênerai principles of inter- 
national law (American Banana Co. v. United Fruit Company, 213 
U. S. 347, 29 Sup. Ct. 511, 53 L. Ed.. 826) ;_ but whether it would be 
a matter for the court to say that it was void is not now up for con- 
sidération. The question is whether any act bas occurred hère which 
is within the words of the statute. Those words are: "Shall make 
any charge for the return of any such alien, or shall take any security 
from him for the payment of such charge." The "security" intended 
is for the "charge"; the "return" intended is a "déportation" under 
the act as an excluded alien. So much will, I believe, be conceded by 
both sides. 

The allégations of the indictment may be paraphrased as follows : 
(a) That the défendant is a foreign corporation transporting passen- 
gers to and fro, between this country and Germany. (b) That on a 
day mentioned it brought two aliens from Bremen into the port of 
New York, (c) That theretofore and at Bremen the défendant col- 

*For other cases see same toplc & § ntjmbek in Dec. & Am. Digo. 1907 to date, & Rep'r Indexes 
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lected of the aliens passage money and return passage money ; for the 
latter giving a receipt exchangeable for a return ticket, (d) That the 
aliens were brought in in violation of law and are within the excluded 
classes, (e) That the défendant still holds and retains the return pas- 
sage money, "making charge thereof for the return of such aliens, 
and being taken and continuously held by the said défendant, as se- 
curity * * * for the payment of such charge." It is very difïï- 
cult to understand what the pleader means by the last words, for the 
défendant could hardly at once make charge for the return by retain- 
ing the rubles and be taking them as security for such a charge. I 
shall construe the words as adding nothing to the substantial alléga- 
tions of the "charge," but as asserting that the défendant is holding 
the rubles as security for a future "charge." Stripped therefore of 
ail verbiage, the indictment charges only that the défendant at Bremen 
collected return passage money from proposing immigrants, who were 
in fact vi^ithin the excluded classes, and that it afterwards brought 
them to the port of New York, and, knowing of their proposed dé- 
portation, holds the money as security for a charge to be made for 
déportation. The questions raised are, therefore: First, whether in 
doing so the défendant "charged" the aliens in New York for a return 
passage; and, second, whether, in New York,.it "took security" for 
such a charge. 

This first question has two aspects : First, whether the défendant at 
any place "charged" the aliens within the terms of the act; and, sec- 
ond, whether such a charge took place in New York. It is certainly 
true that the défendant at Bremen charged the aliens for a return 
passage, and that the next return passage of the aliens will be under 
order of déportation. Unless, therefore, the statute requires that the 
forbidden "charge" must be made with intent to apply to a return 
under déportation, the indictment allèges a crime committed at Bre- 
men. I think, however, that the statute does require such an intent, 
and that merely to take prepayment of return passage money from an 
alien subsequently excluded is clearly not within the statute, unless the 
return contemplated was a return under déportation. A contrary con- 
struction would involve the construction that the charge is "for" the 
return under déportation, though no one so^ supposes at the time. The 
word "charge" normally involves the idea that the charging party 
has in mind apportioning the sum charged against a spécifie item, and, 
unless thé item be a return under déportation, he can hardly be said 
to hâve charged "for" such a return. In this respect, therefore, the 
indictment is déficient from any point of view. Nor it is enough, even 
though from the allégations it might be inferred evidentially that the 
défendant entertained such an intention, for no indictment may lay 
only the évidence, from which the necessary allégations shall he in- 
ferred. The eventual f acts must themselves be stated, and this indict- 
ment lacks any statement that the charge made at Bremen was for a 
return under déportation. 

[2] But that is only one difficulty, because, even if there had been 
adéquate allégation of a charge for "such return," the only charge 
took place at Bremen. If, because of the subséquent déportation, the 
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défendant at New York insists upon taking up the receipt, or upon 
canceling the aliens' right to a return passage, or in any other way 
changing his rights under the receipt, then perhaps it charges the 
ahens hère. That question is, however, not raised by any allégation 
in this indictment, for the défendant has donc nothing in our territory 
but bring in the aliens. However, the government says that this is a 
continuing offense, and that it was completed hère. Armour & Co. 
V. U. S., 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681. No doubt 
Congress could make it an offense to bring in an alien of the excluded 
classes whose passage had been prepàid, and punish a company for 
doing so. U. S. V. Craig (C. C.) 28 Fed. 795 ; U. S. v. Lavarrello (C. 
C.) 149 Fed. 297. Whether that would be strictly a continuing offense 
or not is not important, for so much of it as happened hère would in 
any case be sufficient to justify the action of Congress. ' But that is 
not what Congress has in fact forbidden, unless it can be said that the 
défendant is continuously charging the aliens for their return passage 
evety moment from the time the money is received until they return. 
I do not mean that any difficulty arises from the whereabouts of the 
money, for it would be enough if the défendant took up the receipt 
in New York, no matter where the money may be. The trouble is 
rather that to interpret the word "charge" as a continuing act is to 
introduce, a fiction and to violate its ordinary, and so its proper, mean- 
ing. The word means, some overt act by which the charging party 
manifests his purpose to demand the money charged from the party 
charged; it does not include the subséquent relations which are con- 
séquences of the act. In short, it is not a légal relation, which con- 
tinues wherever the two parties may come. For instance, we should 
ail recognize the unreality of saying that a man was charged for goods 
sold, not only where the bargain was made and the charge entered, 
but at ail other places where he went before he had paid for them. 
Yet there can be no continuing offense hère, unless we assume that 
the charge is being made wherever the aliens come, till the whole mat- 
ter is finally settled or "discharged." While the question is after ail 
only of the meaning of words, the surest way to miss their meaning 
is to engage in casuistical analyses of their logical implications. 

I hâve assumed throughout, as I said at the outset, that the added 
words, "making a charge thereof," are not to be construed as alleging 
that the défendant has done any act in New York but fail to give up 
the rubles after knowing that the déportation was ordered, and that, 
so far as its acts are concerned, it has, not yet committed itself towards 
the aliens in regard to a charge for the return passage. That was tUe 
way in which the case was argued, and, moreover, if the indictment 
means to rely upon such an allégation, it should specify what are the 
acts in New York which constitute a charge. 

[3] The second question is whether the défendant in New York 
has taken security for such a charge. The allégation is that it now 
"retains" the money after the aliens hâve reached New York, and that, 
as I hâve said, is a good enough allégation of retaining it in New York, 
though the rubles neyer passed ont of Bremen and were never nieant 
to. Now the indictment squarely allèges that the défendant retains 
the rubles as security for the déportation charges, and that therefore 
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éliminâtes the first point raised in regard to the "charge," and raises 
the single question whether to "retain" the security is to "take" it 
under the act. Granted that retaining présupposes some form of pre- 
vious acceptance, and that any kind of acceptance is a taking, the real 
point is that the taking is over when the taker has got possession of 
the thing taken. His subséquent rétention is in no sensé a continuous 
répétition of his original taking, and it is only to abuse words to say 
so. Just as in the matter of the "charge," the contention of the govern- 
ment confuses the results of the act forbidden with the act itself. The 
only even remote analogy that I can think of is the rule that a thief 
commîts larceny in every county into which he carries the stolen 
goods ; but, aside f rom the historical reasons for that rule which make 
it no safe basis of gênerai analogy, even that dépends upon the car- 
riage of the goods from place to place. I can see no more reason to 
say that the défendant takes security in New York when the alien ar- 
rives hère, than to say that a trespasser de bonis asportatis commits 
a new trespass in every place to which his victim or he himself may 
subsequently come. 

The real strength, and the only strength, of the position is that there 
is hère disclosed a very easy way of avoiding an équitable provision 
of the immigration act. Whether it is used or not, it is an obvious 
way of avoiding a perfectly proper provision which puts on the steam- 
ship companies the risk of importing aliens within the exclutled classes. 
Certaihly that was the purpose of Gongress, and this is an ingenious 
way of circumventing that purpose, which it is unfortunate that the 
law does not meet. However, if the expressed intent of Congress has 
not anticipated the possible inventions to defeat its purpose, while the 
purpose may help us to read the words, the words in the end can be the 
only vehicle of the intent. The court even in a good cause may not 
impose on words a meaning that they will not bear. 

Demurrer sustained, and indictment quashed. 



THE MT. DESERT. 
(District Court, E. D. New York. February 3, 1911.) 

1. Admiralty (§ 54*) — Stipulations fob Release of Vessel— Constr-dction. 

A stipulation for value given by tbe claiinant for the release of a libeled 
vessel, pursuant to a rule of the court in admiralty, takes the place of 
the vessel itself for ail purposes of the suit, and is available for the pay- 
ment of ail sums decreed in favor of the lll)elant agalnst the vessel, in- 
cluding interest and costs, notwithstanding the fact that an additional 
stipulation for costs has been given, and the amount recoverable thereou, 
and for which exécution may issue, includes interest on the agreed value 
of the vessel froni the date of the stipulation where it is so conditioned 
in accorda nce with the practice of the court. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 443-447 ; 
Dec. Dig. § 54.*] 

2. Admiralty (§ 54*) — Stipulation Given bt Claimant — Liabilitt or 

SURETY. 

Where a stipulation for value given by the claimant of a libeled vessel 
was conditioned for the payment of the amount awarded by final decree 

*For otiief cases see same topic & j numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the trial court "or by any appellate court If an appeal Intervene, with 
interest," the waiving by libelant of fùrther security on an appeal does 
not release the surety on the stipulation from the further payment of in- 
terest thereon, in accordance with its terms, or of costs of the appellate 
court. 

nSa. Note. — For other cases, see Admiralty, Cent. Dig. §§ 443-447; 
Dec. DIg. § 54.*] 

3. Admiralty (§ 54*) — Stipulation Given bt Olaimant — LlCabilitt of 

StJBETY. 

TJnder a stipulation given by a claimant in admiralty, conditioned that, 
if the stipulators fail to pay the amount of any decree against them, exé- 
cution may issue against both claimant and bis surety, both are princi- 
pals, and no demand is necessary upon the claimant in order to justify 
a demand on the surety. 
. [Ed. Note. — For other cases, see Admiralty, I>ec. Dig. § 54.*] 

In Admiralty. Suit by the Consolidation Coal Company against 
the steamer Mt. Désert. On motion by libelant for judgment for 
costs against the surety on claimant's stipulation for value. Motion 
granted. 

Davies, Stone & Auerbach, for libelant. 
Wing, Putnam & Burlingham, for claimant. 
Wallace Stevens, for American Bonding Co. 

CHATFIELD, District Judge. The libelant, who brought action 
for certain supplies furnished to a steamer, the Mt. Désert, has made 
a motion for the payment of $121.98 costs, with interest, out of a 
stipulation for value given by the claimant and its surety. This is 
opposed by the surety on various grounds which will be taken up in 
turn. 

It appears that under rule 7 of the District Court of this district 
(which has been in force for many years, and which, in common with 
other rules, this court had authority to promulgate, regulating prac- 
tice in admiralty [The Fred M. Lawrence, 88 Fed. 910]), any person 
wishing to appear in the action is compelled to give a stipulation for 
costs upon filing his appearance. Further, under rule 17, similarly 
adopted, the claimant is required to give a stipulation for the fair 
value of the vessel, if he wishes to release the vessel from custody, 
but does not désire to pay the amount of her value into court, or give 
a gênerai bond under section 941, R. S. (U. S. Comp. St. 1901, p. 
692). The claimant thus obtains the use of his vessel, while the 
claimant or the surety has the use of the money represented by the 
undertaking during the same period. 

Under thèse circumstances, the wording of rule 17 and questions 
as to the allowance of interest upon a claim, when finally embodied 
in a decree (whenever the award exceeded the amount of the stipula- 
tion), bave pesulted in an insertion in the stipulation that the agreed 
value, with interest from the date of the stipulation, may be recovered 
under an exécution, if the decree be not paid. 

In the présent action the claimant gave a bond for $250 costs, with 
individual sureties, upon the llth day of April, 1907, and both the 

•For ottir cases see same topio & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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claimant and the sureties are admitted, for the purposes of this mo- 
tion, to hâve no property which can be reached under an exécution. 
The claimant also gave, upon the 12th day of April, 1907, a bond 
conditioned upon the payment by the claimant and the surety of the 
"amount awarded by final decree rendered by this court, or by any 
appellate court, if an appeal intervene, with interest," and the stipula- 
tion itself provided that, in the case of default on the part of the 
claimant or its sureties, exécution for the value of the vessel (name- 
ly, $1,500), with interest thereon from the date of the stipulation, 
might be collected. 

It appears from the record that upon the 14th day of April, 1909, 
a decree was entered awarding to the libelant $1,253 damages and 
$157.66 interest to the date of the decree, with costs amounting to 
$121.98, or a total of $1,532.64, and condemnation of the vessel was 
decreed for the recovery of that amount. It was also provided that, 
unless an appeal be taken, the stipulators perform their agreement or 
show cause within a certain time why judgment should not be entered 
and exécution issued. Thèse stipulators, it will be remembered, in- 
clude both the claimant of the vessel and its sureties. An appeal was 
taken, but by the stipulation dated May 6, 1909, further security on 
appeal was expressly waived. The appeal was ultimately dismissed, 
and after the décision of the appeal, but before the entry of the 
mandate, the surety company paid the amount of damages and in- 
terest to the date of payment, namely, November 11, 1910. This 
amount then aggregated $1,543.94. The item of costs, both on the 
original decree and in the Circuit Court of Appeals, was wifhheld 
from the payment, and the présent motion is to compel the payment 
of thèse costs, with interest, on the ground that the surety who exe- 
cuted the stipulation for value is jointly liable for the costs, as a 
part of the award originally granted by the decree, under the language 
of the conditions of that stipulation. 

The surety company lias opposed the application, because no attempt 
has been made to collect thèse costs from the stipulators for costs. 
They also suggest that no demand has been made upon the claim- 
ant, and hence that it is not in default or has not been contumacious, 
and for this reason, and because no additional security was required 
upon appeal, that the surety has been released from the payment of 
interest beyond the date of the original decree, or date of the waiver 
of further costs on appeal. 

A stipulation for costs is required by the rules of this district, in 
order to avoid the unwarranted appearance of parties who do not 
intend to participate in the litigation in good faith and upon sub- 
stantial grounds. 

A release of the vessel, under rules 17 and 20 of this district, re- 
quiring that before such release the marshal shall be paid his charges 
and fées (while inconsistent with the idea of requiring additional 
security for costs, if the stipulation for value were demanded first) 
is not at ail inconsistent with the requirement of a bond for costs, prior 
to or independent of the release of the vessel, as such matters actual- 
ly happen in practice. 
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It is shown by the case of The Wanata, 95 U. S. 600, 24 L. Ed. 
461, citing many authorities both in this country and in England, that 
the stipulation for value, like a payment of a sum stipulated into 
court, takes the place of the vessel itself, for ail purposes in the 
action, ànd that the fund so stipulated is available for the purposes 
of a decree, to the same extent as the vessel would be if stiîl in the 
marshal's custody for sale. The fact that an independent or addition- 
al stipulation for costs is on file would hâve nothing to do with the 
payment, out of the fund derived from a sale of the vessel, of ail 
amounts properly awarded in the decree against the vessel itself, 
and hence both interest and costs, to the amount of, the value of the 
vessel, or of the fund in court, virould be paid out of that fund before 
resorting to any other stipulation unless a decree, awarding- costs 
against the party giving the independent costs stipulation, had been 
separately imposed for items not included in the decree against the 
Tessel. The Madgie (D. C.) 31 Fed. 926. 

This disposes of the principal contention of thp surety company 
herein, and the case at bar would be substantially like The Wanata 
Case if the claimant and its stipulators had given a bond on appeal. 
But, by waiving that bond, the libelants left the amount of their 
total secUrity as it had been before the appeal was taken. In The 
Wanata Case, the stipulators apparently bound themselves to pay 
the fîat sum of $16,000 as the stipulated value of the vessel, and, in 
the case of their neglect or contumacy, to pay any costs and interest 
occasioned thereby. ■ - 

The stipulation in question hère is not so worded. In the présent 
case the stipulators agreed that the vessel was worth $1,500, and 
they bound themselves, not for that amount, but, in case the stipulators 
(that is, the claimant and the surety company as.well) did not pay 
the decree in question as ordered, that then they should be liable for 
the sum of $1,500, with interest from the 12th day of April, 1907. 

It was not until the lUh day of November, 1910, that they stopped 
the running of this interest by a payment of the item of damages 
and interest thereon. So on this point the language of the stipulation 
détermines the question. In The Wanata Case,' interest was not in- 
cluded, as the damages apparently amounted to more than the agreed 
sum covered by the stipulation, and the award, therefore, was sim- 
ply for that amount. In the présent case the damages amounted to 
considerably less than the amount of the stipulation, and the entire 
amount stipulated was therefore available for the payment of the 
decree, to the same extent that the amount would be available if the 
vessel had been sold and the funds were in the hands of the marshal. 

The stipulation in question further ' provided that the stipulators— 
that is, the claimant and its surety — should pay the amount of any 
decree awarded by this court, or any appellate court if an appeal in- 
tervGned, and, while the waiver of additional security would estop 
the libelant from claiming anything as to which the original surety 
had been releàsed by such a waiver of further protection, neverthe- 
less, again, the language of the bond obligated the surety in the orig- 
inal stipulation,' even as to an appeal, if an appeal was taken without 
the additional bond. 
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The giving of an additional bond might hâve changed the rights 
and liabihties of the sureties, and therefore the additional bond might 
be available, if one had been given; but the waiver leaves the parties 
as they were, and the claimant is bound to carry eut his agreement. 

It is further urged that it would be inéquitable to compel the surety 
Company to pay the amount of the decree, with interest from the 
time of the stipulation until the présent, inasmuch as the libelant 
waived the additional security on appeal, and aiso failed to make a 
demand, either then or at the time of affirmance, for the payment 
of the decree. But, under the theory of the, stipulation in question, 
the surety is a principal. The condition is that, if the claimant or 
the surety pay the amount of the decree, the stipulation shall be void, 
but that otherwise the person entitled may hâve judgment and exécu- 
tion against both parties. On such a stipulation no demand is neces- 
sary upon the claimant, in order to justify the demand upon the sure- 
ty, and the use of the money is supposed to be equal to the interest 
accruing. 

This détermination also answers the last objection of the surety 
Company, to the efifect that a fruitless levy against the stipulators for 
costs should be shown as a basis for any demand for costs against 
the stipulators for value. But as appears from the décision in The 
Wanata Case, supra, the possibility of looking to the stipulation for 
costs, or to an additional stipulation upon appeal, to help out in the 
case of a deficiency in the fund representing the vessel, will not re- 
lieve that fund from primary obligation for the payment of the de- 
cree, to the extent that it exists for that purpose. 

The motion to compel the surety company to pay the balance left 
unpaid on November 7, 1910, tog&ther with the additional amount of 
costs provided in the decree upon the mandate of the Circuit Court 
of Appeals, must be granted, and the libelant may hâve judgment 
therefor, if payment be not made within such time as may be specified 
in the order upon this motion. 



UNITED STATES v. TEN BARRELS OF VINEGAR. 

(District Court, E. D. Wlsconsln. April 19, 1911.) 

Food (1 10*) — Pure Food Law— "Misbeanded." 

The pure food law (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. 
St. Supp. 1909, p. 1191]) prohlbits misbrandlng of articles of food, and 
section 8 déclares that tlie term "mlsbranded" shall apply to ail articles 
of food, or articles whlch enter into the composition of food, the pacUage 
or label of which shall bear any statement, design, or deviee, regarding 
such article, or the ingrédients or substances contained therein, whlch 
shall be false or niisleading in any particular. Subdivision 4, par. 2, dé- 
clares that an article of food which does not contain any poisonous or 
deletérious ingrédients shall not be deemed misbranded If labeled so as 
to plainly Indicate that they are compounds, imitations, or blends, etc., 
provided that the term "blend" shall be construed to mean a mixture of 
like substances. Held, that the proviso was not llmited to cases where 
the blend was clalmed wlthout disclosing the ingrédients, but applled as 
well to cases where the component parts of the blend were disclosed, and 

•For otlier caees see saine topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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hence a label attached to vlnegar, whieh was in fact distilled Tiueçcnr to 
which a small quantity of pure boiled apple clder had been added for 
colorlng, describing the substance as "Saratoga Brand vlnegar. a blend of 
pure boiled apple cider and distilled vinegar," was misbranded as mis- 
leadlng the public to believe tbat it was composed of pure boiled apple 
cider vinegar and distilled vinegar. 

[Ed. Note. — For otber cases, see Food, Cent. Dig. § 1; Dec. Dig. § 10.* 
Wbat eonstitutes a violation of pure food régulations, see notes to 
Brina v. United States, 105 C. C. A. 559.] 

Libel by the United States of America against Ten Barrels of Vine- 
gar. Demurrer to libel overruled. 

This is a case arising under the "pure food act," so called. Act 
June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, p. 
1191). A demurrer has been interposed to the libel, which raises the 
question whether the vinegar in question was misbranded, under the 
terms of section 8 of said act, which provides substantially that the 
term "misbranded," as used in the act, shall apply to ail drugs or ar- 
ticles of food, or articles which enter into the composition of food, 
the package or label of which shall bear any statement, design, or de- 
vice, regarding such article, or the ingrédients or substances contained 
therein, which shall be false or misleading in any particular, etc. The 
vinegar in question was labeled as follows: 

Gai. Established 1875. 

Dayton, O. 
We Warrant B. T. Chanoler & Son 

OUB 

ViNEQAE 27 East 55th Street Chicago. 

to test 40 Grains 

in strengtli. Manufacturers and Wholesale Dealers in 

SARATOGA BRAND VINEGAR, 
a blend of 

PXJBE BOILED APPLE CIDEB 

and 
DISTILLED VINEGAR. 



We guarantee the Vinegar sold under our brand to comply with the re- 
(juirements of the National and State Ptjbe Food Laws. 



FOR 

Guy D. Goiï, U. S. Atty. 
Gorham & Wales, for claimant. 

QUARLES, District Judge (after stating the facts as above). The 
contention of the government is that the label is so framed as to mis- 
lead the average customer who reads the same casually. The eye nat- 
urally rests upon the words in large print, "SARATOGA BRAND 
VINEGAR," then, in smaller type, "pure boiled apple cider," and 
in the third line, in larger print, "DISTILLED VINEGAR." With- 

•For other cases see same topic & f numbeb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes, 
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out the aid of marks of punctuation, it is conlended that the words "A 
Blend of Pure Boiled Apple Cider and Distîlled Vinegar" may nat- 
urally describe two brands of vinegar that are blended, and the words 
"Pure Boiled Apple Cider" are merely descriptive of one of such in- 
grédients. 

It is matter of common knowledge that cider vinegar is far superior 
to distilled vinegar. The popularity of cider vinegar is so gênerai that 
this brand, not subjected to critical examination, would naturally 
arouse the expectation that cider vinegar has been blended with dis- 
tilled vinegar. That, like the Delphic Oracle, the label, in the absence 
of punctuation, may be read either way, and the average buyer might 
naturally be misled in the pr émises. 

If, as matter of first impression, the label naturally conveys the idea 
that cider vinegar is one of the ingrédients, then it is calculated to de- 
ceive, although a deliberate reading of the label might correct such 
impression. It is matter of common observation that the average re- 
tail purchaser of such commodities does not delay to make a careful 
analysis of the label, but contents himself with a hasty glance or cur- 
sory examination. If, therefore, this label would lead such purchaser 
at first blush to the conclusion that hère was a blend of two vinegars, 
one of which was cider, it would fall within the définition of "mis- 
branding" under section 8. In other words, the ordinary purchaser 
reading this label would not be led to suppose he was buying distilled 
vinegar compounded with a foreign élément. He is comforted with 
the assurance: "We guarantee the Vinegar sold under our brand to 
comply with the requirements of the National and State Pure Food 
Laws." 

There is another subdivision of the pure food act which must be 
considered in pari materia with the clause already under considération. 
Section 8, subd. 4, par. 2, is in substance as f ollows : An article of 
food which does not contain any poisonous or deleterious ingrédients 
shall not be deemed misbranded if labeled, branded, or tagged so as 
to plainly indicate that they are compounds, imitations, or blends, and 
the word "compound," "imitation," or "blend," as the case may be, 
is plainly stated on the package in which it is offered for sale. Ùp to 
this point the label in question conforms with the act, and, if the lég- 
islative conditions ended hère, there could be no just cause of com- 
plaint. But Congress added another requirement in the case of a blend 
■ — "provided that the term blend as used herein shall be construed to 
mean a mixture of like substances," etc. If the substances so blended 
are not similar, the statement on the label that they are blended is not 
sufficient to secure immunity. 

The défendants contend that this restrictive proviso applies only 
where the blend is claimed without disclosure of ingrédients, and has 
no application where, as hère, the component parts of the blend are 
disclosed. This construction seems to be too narrow. One prime ob- 
ject of this législation is to prevent the public from being misled or 
deceived. In view of the language of the act we are justified in say- 
ing that the term "blend," as hère displayed on the label, is an assur- 
ance to the public that the mixture consists of like substances ; and in 
the présent case it is an assurance that the "Saratoga Brand Vinegar" 
186 F.— 26 
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consists of two like substances, that is, distilled vinegar and a vinegar 
derived from apple cider. In this regard the label is false and mis- 
leading. 

We hâve seen how naturally the buyer might be misled by a casual 
examination of the label. The use of the term "blend" coupled with 
a spécifie référence to the pure food act, is vvell calculated to confirm 
such mistake, in view of the guaranty that the vinegar sold under this 
brand nieets ail the requirements of the national pure food law^. Spé- 
cial significance is thus given to the statutor}^ définition of the term 
"blend." It is true that boiled apple cider might be used as a harm- 
less agent to give colof or flavor to the distilled vinegar; but in such a 
case the boiled cider wduld be an infusion as distinguished from a 
"blend," and the public would be entitled to notice of its use for that 
qualified purpose. Hère it is presented to the public as a blend, which 
is f alsely misleading, becausC it is conceded that no cider vinegar what- 
ever is contained in thèse packages. 

Défendants cite, -in support of their contention, In re Wilson (C. 
C.) 168 Fed. 566; United States v. Boeckmanh (C. C.) 176 Fed. 382; 
United States v. Sixty-Eight Cases of Syrup (D. C.) 172 Fed. 782. 

The Wilson Case is not in point, because there the substances com- 
prising the "Gold Leaf Syrup" were both like substances, and under 
the terms and provisions of the act could properly be blended. The 
ingrédients were maple and white sugar, and it is apparent that 
there was no misbranding in that case. 

In the Boeckmann Case, supra, the product was labeled "Com- 
pound" "Pure Comb and Strained Honey and Corn Syrup." It will 
be observed the représentation in that case was that it was a compound, 
as distinguished from a blend. So that has no bearing on the in- 
stant case. '^ 

In United States v. Sixty-Eight Cases of Syrup, supra, the court 
treated the extract of maple wood as a saccharine substance which 
might be blended with refined cane sugar, and that they constituted 
a blend within the meaning of the act. In the case at bar we hâve 
not two similàr substances, but only one substance, namely, distilled 
vinegar, which has been mixed with a product wholly unliîce distilled 
vinegar. While the reasoning in that case is not satisfactory, a care- 
ful examination will show that it does not rule the. instant case. 

The government cites the case of United States v. Scanlon (D. C.) 
180 Fed. 485. This is à very interesting and well-reasoned case and 
goes far to sustain the conclusion we hâve already reached in this 
case. The défendant in that case manufactured syrup of cane sugar 
flavored to imitate maple syrup by the introduction 6î an extract 
from maple wood after it had been chopped down. The syrup was 
put up in bottles labeled "Western Reserve Ohio Blended Maple 
Syrup." The words "Ohio" and "Maple Syrup" had between them 
the word "blended," and then in small type the statement, "This syrup 
is made from the sugar maple tree and cane sugar." The court held 
that the label was misleading, in that purchasers would ordinarily 
understand that the article contained in part maple syrup made from 
the sap drawn from live maple trees, and therefore the article was 
misbranded. 
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I am constrained to hold that the vinegar in this case was mis- 
branded within the meaning oî the pure food act, and therefore the 
demurrer will be overruled, with leave to respondent to answer with- 
in 20 days if so advised. 



LEWIS V. KOLLER & SMITH, Inc. 

(Circuit Court, S. D. New Yorlc. April 20, 1911.) 

1. Master and Servant (§ 155*) — Injuries to Servant— Négligence— Fail- 

UEE TO WARN. 

A master was not négligent in failing to warn an experienced carpenter 
of the liability of a box or case, forming one of a stack of three, to fall 
from another wlien tlie stack was puslied along the floor, as the master 
could présume that the servant had full knowledge of sueli danger ; there 
being no ohstructlon that the cases would be liable tô strike, and the ouly 
apparent danger of falling consisting of the tilting of the stack in proeess 
of movement. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 310 ; 
Dec. Dlg. § 155.*] 

2., Négligence (§ 1*) — Définition. 

Négligence is the failure to do something which in the exercise of ordi- 
nary care ought to hâve heen done, or the doing of something which in 
the exercise of ordinary care ought not to hâve been done. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1 ; Dec. Dis 
§ 1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763 ; 
vol. 8, pp. 7729-7731.] 

3. Master ANE Servant (§ 149*) — Injuries to Servant— SIetiiobs of Woek. 

Where there is a safe and unsafe way of doing certain work, and' the 
master directs the employé to do it in the unsafe way, the danger of 
which the master knew or ought to hâve known, and the employé foUows 
the master's directions in ignorance of the dangers of doing it that way 
and is injured, the master is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 291- 
295 ; Dec. Dig. § 149.*] • 

4. Master and Servant (§ 265*) — Injuries to Servant— Presumptions. 

Where a servant was injured by the fall of one of a stack of cases he 
was direeted to move in a specified manner, négligence of the défendant 
in iglying the directions as to moving the cases without instructions or 
warning as to the dangers could not be presumed, nor could it be Inferred 
from the happening of the accident and the conséquent injury, but must 
be proved affirmatively. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908 ; Dec. Dig. § 265.*] 

5. Master and Servant (§ 287*) — Injuries to Servant— Directions— Acts 

or Supbeintendence— Question for Jury. 

Where plaintifE was injured by the fall of one of a stack of packiug 
cases he was direeted to move by a. superlntendent, whether the giving 
of directions as to how the stack should be inoved was an act of super- 
intendence within the New York employers' liability law (Consol. Laws, 
c. 31, §§200-204) was, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 287.*] 

6. Master and Servant (§ 219*)— Injuries to Servant— Assumed Risk. 

PlaintifE, an experienced carpenter, who had been a superinteudent in 
the construction of buildings, was direeted by defendant's superlntendent 
to move a stack of cases by placing his back against the cases and ex- 

'For othW' cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tending his legs so as to move the cases by sliding them along the floor. 
There was no obstruction in the way, and while so engaged the top case 
fell and struck plalntiff's extended leg, causlng the injury complained of. 
Seld, that the danger was apparent, and that plalntitf assumed the risk. 
[Ed. Kote. — For other cases, see Master and Servant, Cent. Dlg. §§ 610- 
624 ; Dec. Dlg. § 219.* 

Assumption of risk incident to emplovment, see note to Chesapeake «& 
O. R. Co. V. Hennessey, 38 C. O. A. 314.] 

Action by William B. Lewis against Koller & Smith, Incorporated. 
On motion to set aside a verdict for défendant directed by the court. 
Denied. 

Frédéric Worthen Frost,,for plaintiff. 
Frank V. Johnson, for défendant. 

RAY, District Judge. Plaintiff was employed by défendant to re- 
pair, fix up for shipping, and pack and box up cases of goods. 

Defendant's shipping room was in a crowded condition, with cases 
piled in rows one upon another, with alleyways between. There was 
one window and an electric light near where the accident happened. 
The défendant had an order for a cabinet case which prior to ship- 
ment needed some changes by a carpenter or cabinet maker in line with 
the work the plaintiff was employed to do. The defendant's superin- 
tendent informed the plaintiff of the order, and that it was necessary 
to make some changes in and pack or box the cabinet ordered at once, 
or the défendant would lose the order. The plaintiff stated there was 
no room for him to do the necessary work in changing and boxing 
the cabinet. The superintendent told him to make room and showed 
him that by pushing back three cases of goods, piled the one upon the 
other, into a narrow space, on each side of which other cases were 
stocked, he could make the necessary room. The plaintiff asked how 
he should or could do this — that is, push back the three cases so piled 
one on the other — and the foreman showed him and told him he could 
do it by putting his fèet against the side of the room and his back 
against the cases and pushing. The superintendent then went away. 
The plaintiff then attempted to push the three cases so piled into the 
open space indicated by placing his body as indicated and extending 
his legs so as to move such cases by sliding them on the floor, or by 
sliding the lower one, which carried the others, on the floor into such 
open space. While engaged in pushing said pile of cases or crates 
in the manner indicated, the top one fell or came off and struck plaln- 
tiff's extended leg, which was broken, and the plaintiff was laid up 
a long time, and suffered pain and has a permanent shortening of 
that limb. There is no proof as to how or why the top case fell off, 
except as we may infer from the nature of the work, the particular 
thing plaintiff was then doing. 

Thèse piled up cases containing the cabinets were each about 3 f eet 
long, about 2 feet wide, and 22 inches high, making a total height of 
about 66 inches, or Sy^ feet. There is no évidence they did not lie 
flat together, the one upon the other; that is, that the top one would 
be liable to fall off if the three were pushed along steadily and care- 

*For other cases see same topic & § ndmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



LEWIS V. KOLLER & SMITH 405 

fully on an even floor. There is no évidence of any obstruction in or 
on the floor to the free movement of the cases. The évidence is that 
the floor was smooth. It is évident that, if in pushing the cases along 
the lower one was tilted up, the top one would be liable to fall oflf; 
also that if the top one came in contact with a soHd or stationary ob- 
ject, and the lower one was kept moving, the top one would be 
pushed off; also that a sudden, forcible push of the lower one might 
drive the lower ones from under the upper one, or that a striking of 
the one on the floor when in motion against an obstacle might cause 
the top one to topple over. How or why the top case f ell off is mat- 
ter of conjecture. There was no spécial, hidden, or concealed danger 
in doing what the plaintiff did, and no danger if ordinary care was 
used. The plaintifï was a carpenter and joiner and cabinet maker, 
and had been in the business many years. He says he had seen such 
a pile or stack moved before, but not by one person alone; that he 
had never alone moved such a pile or stack, or a similar one. If the 
plaintiff was ignorant of ail the above-mentioned dangers, there is no 
évidence that the défendant or its superintendent knew of them or 
ought to hâve known of them or had reason to suspect their existence. 

[1] I think it fairly may be presumed by the employer that an ex- 
perienced carpenter and joiner knows how to move such a stack of 
cased goods and knows the liability of the one box or case to fall from 
another when the stack is pushed along on the floor. I do not see how 
it can be held négligence in an employer not to warn a carpenter and 
joiner and cabinet maker of the dangers mentioned, assuming them 
to exist, which I do and which I think is as much a matter of com- 
mon knowledge as that a stone if left unsupported will fall to the 
ground or that to knock the f oundation from under a building will 
cause it to fall. Was this superintendent négligent in giving the di- 
rection to do this work of moving thèse cases in this particular way ? 

If négligent in giving the order without warning of danger, was it 
an act of superintendence for which défendant is liable? There was 
no danger, so far as appears, in doing the work of moving this stack 
of cases in the mode directed if carefully and properly donc; that is, 
the bottom case or cases must not be suddenly and with force pushed 
from under the top case. The lower case or cases must not be pushed 
along on the floor with an existing obstruction above preventing a cor- 
responding movement of the top case. The bottom case as pushed 
along must not be brought suddenly against an obstruction. The cases 
must not be tilted up so as to allow the top one to slide off on the 
side occupied by the one moving them. Was the superintendent nég- 
ligent in not warning the plaintiff of thèse ordinary and perfectly ob- 
vions dangers? There was no dangerous condition to remedy so far 
as the proof shows. There was no obstruction so far as appears to 
the free movement of the top case with the others and the lower one 
met no obstruction. There is no évidence that any such conditions 
caused the accident or contributed to it. [2] Négligence is the failure 
to do something which in the exercise of ordinary care ought to hâve 
been donc, or the doing of something which in the exercise of ordi- 
nary care ought not to hâve been done. The def endant's superintend- 
ent did nothing affîrmatively in moving the cases. As stated, the act 
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directed to be done, if carefully done, was safe enough. If carelessly 
or negligently done, there were dangers. The plaintiff was engaged 
in preparing a place in which to do certain work by moving there- 
from certain boxed goods which were in the way. The place in which 
he was doing this work was safe enough. There were no defects, 
dangerous places, or obstructions to plaintiff's movements. 

[3] If there is a safe way of doing certain work and an unsafe 
way, and the master, by his superintendent, directs the employé to 
do it in the, unsafe way, the danger of which he knew or ought to hâve 
known, and the employé follows the directions given in ignorance 
of the dangers of doing it that way, and is injured, the master is lia- 
ble. But even then there must be évidence that the servant was not 
as familiar with the dangers as the master or as the master ought to 
hâve been.: If this plaintitï had been young or inexperienced, the case 
would bedifferent. It was îlot négligence not to warn this planitiff. 
a cabinet maker and carpenter of mature years and expérience, that 
if in moving thèse three cases by pushing them along on the floor 
in the manner indicated he tilted them up the top one or ones might 
or probably would slideoff ; or that, if he pushed the lower one sud- 
denly and forcibly, he might drive it f rom under the others and allow 
them to fall ; or that, if the stop one came in contact with some sta- 
tionary object while the others were moving, the top one would be 
pushed off. I think ail thèse dangers were obvious' to a person of 
matur*: years and ordinary intelligence, especially to a cabinet maker 
and carpenter and joiner.. They were as well known to the plaintifï 
as to the. défendant. . . 

[4] INegligence of the-defendant through its superintendent in giv- 
ing the directions asto moving the cases without instructions or warn- 
ings as to the dangers cannot be presumed. Such négligence must be 
proved. Such négligence cannot be inferred from the happening of 
the accident and the conséquent in jury to the plaintifï. Assume it 
to be true that it was nô part of the ordinary duties of the plaintiff 
to move'such cases or to move things out of the way which inter- 
f ered with his work in making changes in cases before shipment, still 
he assumed and undertook to do the work without objection and as- 
sumed the 'riécessary risks incident to that work. [5] I think it clear 
that the giving directions as to how the stack should be moved was 
one of superintendence, or, at least, it was for the jury to say. Gal- 
lagher v. Newman, 190 N. Y. 444, 447, 448, 83 N. E. 480, 16 h. R. 
A. (N. S.) 146. If the act of giving directions without warnings or 
instructions aS to possible dangers was, in any view, under the évi- 
dence, a négligent one, then this was a case for the jury as the ques- 
tion of contributory négligence under the employer's liability act is 
for the jury. If defendaht's superintendent representing the défend- 
ant owed any duty to the plaintiff by way of giving warning of danger 
in doing this work,. or further instructions as to the manner of doing 
it, thert the case was for the jury. I cannot see that the jury under 
the évidence was authorized to find any such duty not performed. 

[6] The plaintiff made no protest when told to move the stack of 
cased goods or suggested that he needed instructions or was ignorant. 
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It îs the duty of an employer or his superintendent who has knovvl- 
edge of a hidden or latent danger or defect affecting the safety of an 
employé to communicate such knowledge to him. Connolly v. Hall 
& Grant Construction Co., 192 N. Y. 182, 84 N. E. 807, reversing 
117 App. Div. 387, 102 N. Y. Supp. 599. So a master who hires an 
inexperienced servant to work on a dangerous machine must instruct 
him in its opération and warn him of dangers in operating it, and is 
liable for the négligence of his superintendent in failing to instruct 
or warn such servant. Greco v. Pratt Chuck Co., 127 App. Div. 798, 
802, 111 N. Y. Supp. 1000. Howevèr, this duty does not extend to 
instructions and warnings as to dangers in modes of doing work and 
dangers in doing work which are as obvious and well known to the 
servant as to the masver or to giving warnings as to the dangers of 
doing work in a négligent manner. This plaintiff testified that he had 
been a superintendent in the érection and construction of buildings, 
and I think it obvious from the évidence he knew the dangers of do- 
ing the work in the manner in which he did it and assumed the risks 
of doing it in that way. I do not see that any question of an unsafe 
place in which to work is involved hère. 

There is no évidence of the existence of any obstruction to the 
movement of the stack of cases in or on the floor. There is no évi- 
dence that there was any obstruction above the floor to the movement 
of the stack of cases. The plaintiff was engaged in clearing a place 
already constructed in which to do certain work he had been instructed 
to perform. He found this stack of three cases incumbering the 
place which he desired to use in doing the contemplated work. The 
work of clearing this place consisted in moving this obstruction. He 
attempted to remove it by pushing it along on the floor. By reason 
of the movement given the stack, the top case fell off and injured the 
plaintiff. True, the place was not very well lighted, but it had the 
usual lights, and plaintiff had worked there a long time. The absence 
of a better light is not shown to hâve had anything to do with the 
accident. 

I think this a case where a worthy man was severely and perma- 
nently injured while engaged in the performance of his duties to his 
employer, but that such injuries were due to an accident liable to oc- 
cur growing out of the mode adopted for doing the particular thing 
being donc when this accident occurred and the dangers of which were 
inhérent in the mode, and, while known to the superintendent qf the 
défendant who directed that the work could be done that way, were 
much better known to and understood by the plaintiff himself, who 
adopted that mode or way of doing the spécifie thing required to be 
done at the suggestion of defendant's superintendent, but with a full 
knowledge of the dangers he would encounter, and that the plaintiff 
voluntarily assumed the risks when he attempted to do the work in 
the way he did. 

I do not see any theory on which the défendant can be held liable. 

Motion denied. 
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In re OHASE. 

(District Court, D. Massachusetts. January 31, 1910.) 

No. 11,045. 

1. Banketjptct (§ 413*) — Dischaege— Objections— Waivee. 

Spécification of objections to a discliarge in bankruptoy may be dis- 
regarded where leave to file theni bas not been obtained, and ^yhel•e tbe 
objecter does not appear on hearing of tlie application for discbarge. 

[Ed. Note.— For otber cases, see Bankruptcy, Dec. Dig. § 4ia*l 

2. BaNKEUPTCY (§ 404*)— DlSCHARGE— When Impkoper. 

A discharge in bankruptcy cannot be granted within sis years 'ollowing 
a former disoharge in earlier voluntary proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 404.*1 

3. Banketjptcy (§ 415*) — Dischaege— Application— Time for Making. 

Whether a bankrupt was unavoidably prevented from applying for a 
discharge within a year is determinable within the judge's discrétion, 
and without notice to the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

4. Bankbuptcy (§ 415*) — Discharge— Application— Delay. 

Inquiry whether a bankrupt was unavoidably prevented from applying 
for a discharge within the year should be had within the additional six- 
month period during which flling may be allowed on such showing. 

[E3. Note. — For other cases, see Bankruptcy, Dec. Dig. § 4J5.*] 

5. Bankruptcy (§ 410*) — Dischakgb— Right To. 

A bankrupt should not be diseharged on an application flled ont of time 
where there is no proof that he was unavoidably prevented from apply- 
ing in time, where he could not hâve been diseharged had be applied with- 
in the year, on account of a former discharge, and where he bas per- 
mitted lapse of the time within which inquiry as to whether he was un- 
avoidably prevented from applying. 

[Eà. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 410.*] 

In the matter of I^ouis N. Chase, bankrupt. On application for dis- 
charge. Application denied. 

Robert A. Jordan, for bankrupt, 

DODGE, District Judge. This debtor was adjudged bankrupt Feb- 
ruary 5, 1906, upon his own pétition. His schedules disclosed liabil- 
ities to the amount of $6,396.99 and no assets. On March 10, 1906, 
in answer to the usual interrogatories, the bankrupt made oath that 
he had previously been adjudged bankrupt in this court on April 1, 
1901, and diseharged on May 28, 1901. Before the case was closed, 
on April 13, 1906, the trustée reported to the référée that he believed 
the bankrupt had made a full disclosure, and that the statements in 
his schedules were substantially correct. The report ended with a 
recommendation that the bankrupt receive his discharge, No dis- 
charge had then been applied for. On April 14th the référée trans- 
mitted the report of the trustée, and stated that no reason was known 
to the refereé why the bankrupt's application for discharge should not 
be granted. This report was transmitted to the court with the other 
papers in the case when the case was closed, and was filed in this court 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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May 7, 1906, but at that time it vvas still true that the bankrupt had 
made no application for discharge. 

On August 2, 1907, the bankrupt for the first time filed such an 
application, in which he alleged "that he was unavoidably prevented 
from fihng this pétition vvithin the year." Spécifications of objections 
to the discharge were duly filed by one creditor on August l7, 1907. 
Another creditor on September 6, 1907, applied for leave to appear, 
object, and file spécifications of objection which were presented, and 
in support of the application alleged that she had had no notice of the 
application for discharge. [1] No leave to file thèse spécifications was 
ever obtained from the court, however, and there has been no appear- 
ance on behalf of the creditor presenting them at the présent hearing. 
They may therefore be disregarded. The spécifications filed August 
17, 1907, were filed in time, but they hâve hten permitted to lie for 
more than two years without any action upon them being sought, nor 
has the creditor who presented them now appeared to support them. 
I find nothing in them set forth with sufficient definiteness to require 
the court to notice it as an objection to the discharge, except the allé- 
gation that a former discharge had been obtained, in voluntary pro- 
ceedings, within six years. They do not raise as an objection the fact 
that this application was not filed within 12 months subséquent to 
adjudication. 

This fact, however, is admitted by the bankrupt himself . That he 
obtained a discharge in this court on May 28, 1901, he has also admit- 
ted. The records of the court show that he obtained it in voluntary 
proceedings. His counsel frankly state to the court that his désire 
to hâve this application now revived and acted on proceeds from the 
fact that he has filed still another voluntary pétition in this court, 
wherein the granting or refusai of this application may become im- 
portant. 

[2] If the bankrupt had filed his présent application for discharge 
within a year following the adjudication — i. e., on or before February 
6, 1907 — it could not lawfuUy hâve been granted when filed, nor could 
it lawfuUy hâve been granted before May 28, 1907, because the six 
years following his discharge in the earlier voluntary proceedings did 
not expire until the latter date. At any hearing before that date, it 
must bave been denied; but, if heard after that date, it would seem 
that it might hâve been granted. According to Re Jordan, 142 Fed. 
292, Re Haase, 155 Fed. 553, "within six years" in section 14b (5) 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3427] as amended by Act Feb. 5, 1903, c. 487, 32 
Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1310]) means six years 
measured backward from the time of the hearing. 

The suspicion of a motive on the bankrupt's part to delay his appli- 
cation until after May 28, 1907, seems to me not unwarranted under 
the circumstances. The statement in his application dated August 2, 
1907, that he was unavoidably prevented from filing it within the year, 
he has signed, but not sworn to, nor has it been sworn to by any one. 
[3] The question whether he was unavoidably prevented or not is one 
for the judge's discrétion, and one which he might hâve decided with- 



410' 186 FEDERAL RBPOBTEB 

out. notice to the creditors. Re Fritz, 173 Fed. 560, 562. I should not 
feel justified in holding the statement to be true without furtlier in- 
quiry into the facts. [4] If such inquiry was to be had, I thinlt it 
oiight to hâve been had within the additional six months beginning 
May 28, 1907, during which its fihng might hâve been allowed by the 
court if satisfied that filing before tliat date had been nnavoidably pre- 
vented. It is true that, according to the practice heretofore followed, 
the question is one which lias been heard and decided with the ol^jec- 
tions, if any, specified to the granting of the discharge. Eut in this 
instance not only hâve the six months referred to been allowed to ex- 
pire without submitting the question to the court ; the six months 
referred to expired more than two years ago. 

[5] No proof whatever having been submitted that the bànkrupt 
was really unavoidably prevented f rom applying in time, and in view 
of the fact that he could not lawfully hâve been discharged within the 
year following adjudication had he so applied, I do not think a dis- 
charge ought now to be granted. 

The application for discharge is denied. 



GAY et al. v. HTJDSON RIVER EIvECTRIC POWER CO. et al. 

SAME V. HUDSOiNF RIVER ELECTRIC POWER CO. 

MOUTON TRUST 00. v. GAY et al. 

(Circuit Court, N. D. New York. March 11, 1911.) 

Pleading (§ 238''')—Answer— Application to Amekd. 

A trustée in a mortgage executed by an insolvent corporation to secure 
bonds having been permitted to flle a cross-bill to foreclose in insolyency 
proceedings against the insolvent, a .ludgjiient créditer intorvened and 
answeréd the trustee's eross-blll, denyiiig any knowledge or information 
sufflcient to fomi a belief as to the truth of the cross-bill. After taking 
proof s, sueh ereditor moved to amend its an.swer, and alleged that th» 
mortgage was without considération, was given when the corporation was 
insolvent, with the intent to prêter the trust eompany as trustée over 
other creditors, and with the Intent to hinder, delay, and defraud the in- 
solvent'B other creditors, iucluding défendant. The atfidavit with référ- 
ence to delay alleged that neither the créditer uor the déponent, its attor- 
ney, had knqVvledge that tlie niortgage was given \vithout considération, 
or was fraiidulent, until the taking of the testimony in support of the 
cross-bill; but there was no' shoWing that the ereditor by the exercise of 
diligence could not hâve, secured sueh Information before answer, nor 
were any facts stated showing that the créditer at the time of the appli- 
cation had knowledge that such vyas the fact. HcUl, that the showing was 
insutTicient to justify leave to'amend. 

[Ed. Note.— For other cases, see Pleading, Dec. Dig. § 238.*] ' 

Insolvency proceedings by Eben H. Gay and other s against the Hud- 
son River Electric Power Company and others, and by the Môrton 
Trust Company, cross-cômplainant, against Gay and others. On mo- 
tion for an order permitting the filing of an amended answer by the 
National Contracting Company to the cross-biU in the Morton Trust 
Company suit to for.eclosè a rnortgage. Denied. 

See, also, 182 Fed. 904. ■ ; 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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L. Laflin Kellogg and Philip M. Brett, for the motion. 
Geo. B. Curtiss (Charles Hotchkiss, of counsel), opposed. 

RAY, District Judge. In the creditors' action first above entitled, 
by permission of this court, the Morton Trust Company was permit- 
ted to intervene and file a cross-bill in foreclosure, seeking a sale of 
the properties of the Hudson River Water Power Company under 
mortgages thereon given to and held by the Morton Trust Company 
as trustée to secure the payment of certain bonds now outstanding, 
and which, so far as appears, are held in good faith by various owners. 
It seems that at a time when the Hudson River Water Power Company 
was engaged in the construction of its dam at Spier Falls, on the Hud- 
son river, N. Y., it guaranteed the payment of certain bonds of the 
Hudson River Electric Company and agreed that it would exécute 
such further agreements and instruments as the pvirchaser of the Elec- 
tric Company bonds might reasonably request in order to more fuUy 
secure such guaranty, or a lien on the property, etc., of the Hudson 
River Water Power Company, or otherwise, as such purchaser, or 
any successor or holder of such bonds, might request. It seems that 
thereafter the holder of such bonds of the Electric Company did re- 
quest a mortgage on the property, etc., of said Hudson River Water 
Power Company as further security for the payment of such bonds 
so guaranteed, and thereupon, or on or about July 19, 1902, the mort- 
gage was given. This is one of the mortgages now in process of fore- 
closure. If ail the mortgages on the property, etc., of the Hudson 
River Water Power Company are held valid to the extent of the bonds 
issued and outstanding under them, it seems probable that gênerai 
creditors will get little, if anything. 

In or about 1900 the National Contracting Company made a con- 
tract with the Hudson River Water Power Company to construct its 
said dam across the Hudson river at Spier Falls, and it proceeded with 
the work for a time ; but différences arose, and the Contracting Com- 
pany abandoned the work, and about 1901 the National Contracting 
Company commenced an action in the Suprême Court of the state of 
New York against said Hudson River Water Power Company to re- 
cover damages for breach of the contract. That action has been in 
the courts ever since ; but, as it now stands, the National Contracting 
Company has a judgment on such claim against the liudson River 
Water Power Company for about $323,387.55, rendered December 23, 
1909, but which cause of action accrued about November, 1900. It 
is, of course, of interest to the Contracting Company to get rid of such 
mortgages, or any one or more of them, if possible. It has had a 
judgment in the said action once before, which was reversed on a 
technical point. The National Contracting Company was permitted 
to intervene and file an answer to the said cross-bill of the Morton 
Trust Company, and it did so, denying any knowledge or information 
sufficient to form a behef as to the truth of the allégations of such 
cross-bill regarding the mortgage referred to. 

The motion papers allège that during the taking of proofs in the 
case in support of the cross-bill no proof has been given that the mort- 
gage referred to was given pursuant to any agreement on the part of 
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the Hudson River Water Power Company at the time of the guaranty 
of said bonds, and the Contracting Company now desires ,to amènd its 
said answer and allège that said mortgage of the Hudson River Water 
Power Company was given wholly without considération, at a time 
when said company was insolvent, with the intent to prefer the said 
Morton Trust Company as trustée (it then, as now, holding another 
and prior mortgage to secure a bond issue") and the holders of bonds 
under the mortgage issued to it by the Hudson River Electric Com- 
pany over and above the fair and honest creditors of said Hudson 
River Water Power Company, and with the intent, to hinder, delay, 
and defraud the just and honest creditors of the said Fludson River 
Water Power Company, including the défendant. The affidavit of 
Mr. Brett, upon which the motion is based, states as a reason for the 
delay as f ollows : 

"That the reason why this application was not sooiier made is because 
neither said National Contracting Company nor this déponent had knowledge 
of the tact that said mortgage by the Hudson River Water Power Company 
was given without considération, and with the fraudulent intent to hinder, 
delay, and defraud its creditors, until after the taklng of the testimony iu 
support of the cross-bill aforesaid, when the entlre lack of any considération 
for said mortgage became apparent." 

I do not find in thèse motion papers anything to show that the al- 
légations of the proposed amendment to the answer are true, or that 
grounds exist for making the allégations. Even if grounds do now 
exist, it is not shown that before answering the cross-bill diligence 
was used in investigating the matter, and that information on the sub- 
ject was denied by those who possessed it, or would hâve been liable 
to possess it, or that untrue statements were made, or that factshave 
appeared on the trial showing the truth of the proposed amendment 
which are a surprise to the National Contracting Company and of 
which it was before ignorant. Many months bave gone by since the 
cross-bill was filed and the answer was interposed. The allégation 
that the National Contracting Company did not know is not accom- 
panied by any statement of facts showing that it now does know. The 
existence of the mortgage was well known, and the condition of the 
Hudson River Water Power Company could easily hâve been ascer- 
tained, as çould the conditions surrounding the said company and the 
giving of the mortgage. Bankruptcy proceedings were pending against 
it, and hâve been since 1905, on the pétition of said Contracting Com- 
pany and others, and an examination of its officers and others could 
hâve been had at any time since the filing of the bill in the creditors' 
action. I do not think the delay excused, or that the affidavit shows 
facts which justify the court in allowing the interposition of an an- 
swer attacking the security of the bonds in question at this late day. 

Motion denied. 



IN KE CITT BANK OF DOWAGIAC il',i 

In re OITY BANK OF DOWAGIAC. 

Appeal of SPAULDING. 

(District Court, W. D. Micliigan, S. D. Juue, 1910.) 

Trusts (§ 352*) — Mingling of Funds by Trustée— Tracisg of Funds. 

Wliere a banlc made loans withln three days after reeeiving a trust 
fund, mingled with its own money, tbe presumption is that the loans 
were made out of its own funds, wliicli presumption ean only be met by 
proof that at the close of the bank on the days the loans were made it 
did not hâve remaining in its vaults money equàl to, and out of which it 
could repay, the trust fund ; and unless the presumption is thus met a 
lien for the trust fund ean only be impressed on the cash of the bank. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 520-525; Dec. 
Dig. § 352.*] 

In the matter of the bankruptcy of the City Bank of Dowagiac. 
There was an order of the référée disallowing in part the daim of 
one Spaulding, a créditer, and he prays for a review thereof. Af- 
firmed. 

Charles E. Sweet, for clainiant. 
Wm. F. McKnight, for trustée. 

DENISON, District Judge. On January 6, 1908, Spaulding de- 
posited in the City Bank money and securities amounting to the 
net sum of $2,163. The instructions were to collect the securities 
and then remit the entire proceeds immediately by Chicago draft to 
Spaulding at his résidence in lowa. The bank took the cash that 
he deposited, issued, without authority, a certifîcate of deposit, pay- 
able to "Spaulding deal," and retained the certifîcate in its posses- 
sion. On January 9th it received the cash from collecting the se- 
curities, mingled the same with its own funds, and without authority 
issued and retained a certificate of deposit payable to "Spaulding 
deed and draft." It had not remitted at the time of its failure, Feb- 
ruary 8th. 

The référée allowed the claim as for a trust fund, and impressed its 
lien upon the cash on hand when the bank closed, but refused to 
find it to be a lien against any other assets. Spaulding, on this re- 
view, insists that it should be allowed as a lien against certain notes, 
which were investments made by the City Bank out of its funds 
after January 6th, and particularly that the cash received on Jan- 
uary 6th should be allowed as a lien against investments made Jan- 
uary 6th and 7th, and that the cash received January 9th should be 
so allowed against investments made on January 9th ; and he relies 
in gênerai upon the rule stated by the Court of Appeals in Smith 
V. Au Grès (6th Circuit) 17 Am. Bankr. R. 745, 150 Fed. 257, 80 
C. C. A. 145, 9 L. R. A. (N. S.) 876. This case is explained and 
modified, and the rules applicable to bank deposits formulated, in 
Board of Commissioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 
15L. R. A. (N. S.) 1100. 

Applying thèse rules to this case, the presumption would be that 
the loans made by the bank on January 6th and 7th, after reeeiving 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this trust fund cash, were made out of its own funds, and not out of 
the trust funds; and the same piesumption would arise on January 9th. 
This presumption could only be met by proving that, at the close of 
the bank on the day in question, the bank did not hâve remaining in 
its vaults money equal to, and out of which it could repay, the trast 
fund. There is no such proof hère, and for ail that appears the 
bank had on hand, after making each of the investments in question, 
sufficient cash to repay to Spaulding his money. 
Ihe referee's oraer must be aifirmed. 



In re WESTBROOK. 

(District Court, N. D. Alabama, S. D. Aprll 20, 1911.) 

No. 10,146. 

1. Limitation of Actions f§ 182*) — Natdbe of Défense. 

The défense of limitations is Personal to tbe debtor, and, if not spe- 
cially pleaded wheu the claim Is sued on, is unavailable. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
676-682, 695, 705 ; Dec. Dig. § 182.*] 

2. Bankéuptct (§ 405*) — Dischargï>— Objections — Oapacity of Creditob. 

That a credltor's claim was barred by limitations at the time he flled 
objections to the bankrupt's discharge dtd not deprive hlm of a subsist- 
Ing cau.se of action, so as to bar his right to object. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. LUg. § 405.*] 

3. Bankruptcy (§ 405*) — Dischaeqe— Objections— Limitation. 

Where limitations had not run against a credltor's claim agalnst the 
bankrupt when spécifications of objections to the bankrupt's discharge 
were filed by the créditer, the fact that the claim was barred before the 
hearing of the application was immaterlal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 405.*] 

4. Bankeuptct (§ 404*)— Formes Pboceedings— Dischabgï>— Failube to Ap- 

PLY. 

Where a bankrupt failed to apply for a discharge on a former pétition 
within the time allowed, the déniai of his discharge was res judicata, pre- 
cluding his discharge from debts then scheduled, and rescheduled in his 
subséquent pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 404.*] 

5. Bankbuptcy (§ 421*) — Disohaegbî— Limitations. 

Where a bankrupt was not entitled tO a dischargê as to certain debts 
scheduled In a former proceeding, the court had power to Umit a subsé- 
quent discharge, so as to exclude such claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 421.*] 

In the matter of bankruptcy proceedings of one Westbrook. On 
objections by a creditor to the bankrupt's discharge. Sustained. 
L. J. Cox, for objecting creditor. 
Robert J. Wheeler, for bankrupt. 

GRUBB, District Judge. [1] This matter cornes on to be heard 
tipon the objection of a creditor to the application of the bankrupt for 
his discharge. , The bankrupt dénies the right of the objecting creditor 

*FoT other cases see aame toplc &. i nuubbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to appear and object as a party in interest, because his daim bas be- 
come barred by the statute of limitations, after the filing of the spéc- 
ifications of objections, but before the hearing of the application. The 
statute of limitations does not destroy the cause of action, but merely 
affects the remedy. If not specially pleaded by the debtor, when the 
claim is sued on, judgment would go against him. The défense is 
Personal, and waived by a failure to plead. 

[2] In view of the nature of the»»defense, there is left in the creditor 
a subsisting cause of action, in spite of the running of the statute. 
He is therefore a party in interest, even thereafter, in resisting the dis- 
charge. 

[3] Again, when the spécification of objection was filed by the cred- 
itor, the statute had not run. He was then a party in interest, and 
it seems to me the time as of which this interest is to be determined is 
the time of the beginning of the opposition to a discharge. 

[4] The bankrupt had filed a prior pétition, had been adjudicated 
under it, and had failed within the statutory time to apply for his dis- 
charge under the first pétition. The objecting creditor was scheduled 
under the first pétition, as well as under the second. The only ground 
of objection to the discharge is that, as to the objecting creditor, fail- 
ure to apply for a discharge under the first pétition within the time al- 
lowed can be ofifered as res adjudicata to an application to be dis- 
charged from the same debt under the second pétition, and that the 
discharge should be restricted, so as to except the debt of the ob- 
jecting creditor from its opération. 

[5] While the right of the bankruptcy court to so limit the dis- 
charge admits of doubt, following the authorities cited below, which 
constitute the great weight of authority, a discharge will be granted 
the bankrupt, excluding from its opération the debt of Odum & Bow- 
ers, the objecting creditor. Collier on Bankruptcy (8th Ed.) p. 259; 
Remington on Bankruptcy, § 2438, p. 1474; In re Pulliam (D. C.) 
22 Am. Bankr. R. 513, 171 Fed. 595; In re Kufïler (D. C.) 19 Am. 
Bankr. R. 181, 155 Fed. 1018, and same case 22 Am. Bankr. R. 289, 
168 Fed. 1021, 93 C. C. A. 671 ; In re Levenstein (D. C.) 24 Am. 
Bankr. R. 822, 180 Fed. 957 ; Follet v. Cosel, 24 Am. Bankr. R. 678, 
179 Fed. 488, 103 C. C. A. 68; In re Schnabel (D. C.) 23 Am. Bankr. 
R. 22, 166 Fed. 383. 

If the bankruptcy court has no authority to limit the discharge, no 
injury is donc, since the court in which the discharge is pleaded will 
give efl^ect to the discharge, disregarding the limitation. On the oth- 
er hand, if the court in which the discharge is pleaded can give re- 
stricted effect to it, only when the limitation is placed in it by the bank- 
ruptcy court, injustice will be done, if it is not inserted, if the bank- 
rupt is rightfully concluded by his failure to seasonably apply for his 
discharge under the first pétition, and authority and reason concur 
in this last conclusion. 

The propriety of resolving the doubt as to the matter of procédure 
in favor of the objecting creditor is therefore manifest. 
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CONNII.LEAU V. ROGEES et al. 

(Circuit Court, E. D. Pennsylvania. February 10, 1911.) 

No. 140. 

Sales (§ 420*) — Action by Buyee for Bbeacit of Oontsact— Evidence or 
Damages. 

In an action for breaeh of coutract for tbe sale of phosphate to be de- 
livereâ to plaiutliï in France, évidence of tbe marlcet price of sueh phos- 
phate at tbe time and place of deli'S'ery hcld suflicient to warrant tlie sub- 
mission of the question of damages to tbe jury. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 420.*] 

At Law. Action by Théophile Connilleau against George H. Rog- 
ers, Henry Welsh Rogers, and G. Walter Hollovvay, composing the 
firm of Rogers, Holloway & Co. On motion by défendants, for new 
trial. Motion denied. 

See, also, 162 Fed. 998. 

Howard H. Yocum and Charles Biddle, for plaintifï. 
Francis S. Laws, for défendants. 

HOLLAND, District Judge. In this case there are filed a motion 
and 21 reasons for a new trial, the first two of which are objections 
to the admission of contracts ; the third, f ourth, fif th, and sixth to 
alleged errors in admitting the answers of certain witnesses to inter- 
rogatories ; the seventh and eighth to the charge of the court ; and 
the remaining 13 are objections taken to the refusai of the court to 
charge upon requests submitted by the défendant. 

We do not think that any of thèse reasons assigned for a new trial 
require any discussion, other than what was said in the charge of the 
court. There was évidence to submit to the jury as to the market 
value of the Florida lan^ pebble phosphate in Nantes during the time 
involved in this controversy, from which the jury could ascertain the 
damages to the plaintifï on the number of tons upon which plaintiff 
was permitted to recover. It is true the évidence as to the market 
value was not very voluminous, but in the nature of the case it was 
sufficient to submit to the jury for them to find the market value. The 
contracts were properly proven, and their admissibility so obvions 
that no f urther comment is necessary. 

Motion and reasons for a new trial are overruled. 

♦For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexeg 
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RAMjIk V. AUSTRO-AMERICAN S. S. CO., Umlted. 

(Circuit Court of Appeals, Fifth Circuit April 12, 1911.) 

No. 2,106. 

1. CABBIEES (§ 280*) — LlABIDITY FOR INJUBY TO PASSENOEBS. 

A carrier of passengers ior liire is bound to give ail reasonable facill- 
ties for the réception and comfort of passengers, and to use ail précau- 
tions as far as care and human foresight can go for their safety, and is 
ansvverable for the smallest négligence in himself or his servants. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1085 ; Dec. Dig. 
§ 280.*] 

2. Shipping (§ 166*) — ^Liability or Vessel for Injukt to Passenger — Nég- 

ligence pp Sbaman. 

A seaman on respondent's steamship, being requlred to go aloft, in- 
stead of uslng the standing ladder in the side rigging, which was rea- 
sonably safe, and which he had used on previous occasions, unnecessarily 
climbed the fore-topmast backstay, a wire rope three-fourths of an inch 
in diameter, and while at work thereon slipped and fell to the deck, 
killing himself and falling upon and seriously injuring libelant who 
was a passenger. HcM, that the injviry was the resuit of the seaman's 
négligence, and that respondent was liable therefor. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 166.*] 

3. Damages (§ 1.32*) — Personal In.juet. 

A laboring nian, 24 years old, awarded damages in the suin of $5,100 
for an injury which caused him pain and sufferlng for several weeks 
and resulted in shortening one of his legs and otherwise impairing his 
earning capacity. 

[IM. Note.— For other cases, see Damages, Dec. Dig. § 132.*] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Suit in admiralty by Peter Ramjak against the Austro-American 
Steamship Company, Limited. Decree for respondent, and libelant 
appeals. Reversed. 

The libelant came to this country as an immigrant passenger on the steam- 
ship "Eugenia," belonging to the Austro-x\merican Steamship Company, Lim- 
ited, arriving hère on December 16, 1907. Four days before the ship's ar- 
rivai, the libelant's leg was badly broken in at least two places above the 
knee by the fall upon hlm of a sailor from a fore-topmast backstay ; the 
sa.ilor himself being killed in the fall. This sailor, having occasion to go to 
the extrême top of the foremast to reeve a halyard through a small block 
near the top, 79 feet high from the deck, in a splrit of ostentation and bra- 
vade, took off his shoes, put the end of the halyard in his mouth, climbed with 
hands, feet, and knees the fore-topmast backstay, a wire rope three-quarters 
of an inch in diameter which ran from the top of the bulwark about five feet 
high on the starboard side of the ship to the top of the mast, slanting towards 
the stern at an angle with the foremast from 20 to 25 degrees. When he 
reached within a few feet of the top and stretched ont his hand to put the 
rope through the block, he slipped and slid part way down the backstay, and 
then fell to the deck, killing himself and falling upon Ramjak, who was then 
coming out of the water-closet. 

The weather was calm and sea smooth. The usual way for a sailor to climb 
to the top of the fore-topmast was to climb the standing ladders in the side 
rigging to the çross-trees and then go up In the boatswain's chair. This same 
sailor had used that method several times before on the voyage. 

*For other cases see same topic & S numbee in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 

186 F.— 27 
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Ramjak was treated for his injuries aboard the ship as well as the ship's 
outfit permitted with somewhat insufficlent appllances. On reaehlng the clty 
of New Orléans, he was refused admission to the country by the immigration 
authorlties, and thereupon was carried by the steamsMp company to ïouro 
Infirmary, where he was treated wlth test of surglcal sklU at the expense of 
the Company. He was discharged from the infirmary abont March ôth, and 
again taken before the immigration authorlties, and was agaln refused admis- 
sion. Being necessarlly In tlie custody of the steamship company, who was 
ordered to déport him, he was thereupon transferred to the parish prison of 
the City of New Orléans, where he was conflned at the expense of the com- 
pany but without further médical treatmeut untll April 6, 1908, when he was 
agaln taken before the Immigration authorlties, examlned, and admltted. 

On October 10, 1908. Ram.iak flled a libel in personam against the steam- 
ship company, setting forth the négligence of the company in the treatment 
he had received, and clalmed : First, damages for the breaking of his leg ; 
and, second, damages for false imprlsonment. 

The respondent excepted to ail thnt portion of the libel which clalmed dam- 
ages for false imprlsonment, whlch exception the court sustained. The 11- 
belant amended his libel llmiting his damages to the breaking of his le?. 

On the hearlng on the amended libel the trial court, for reasons orally as- 
signed, dlsmissed the libel, wlth eosts. 

Louis P. Bryant, for appellant. 
Edgar H. Farrar, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
trial judge apparently took the view that under the évidence Ram- 
jak's injuries were the resuit of an accident for which neither the 
carrier nor his' servants were responsible; but we do not so read the 
évidence. Ramjak was a passenger for hire, and no fault can be im- 
puted to him. The unfortunate sailor involved was presumably in the 
performance of a duty, and he was or should hâve been under the 
eye of the ofïicer of the deck, and when to show his dexterity and 
skill he undertook the dangerous, and in the absence of an emergency 
"foolhardy," feat of climbing the fore-topmast backstay, thereby un- 
necessarily endangering his own life and possibly the lives and limbs 
of those persons rightfully on and about the deck, he was guilty of 
négligence, and, as his bravado resulted in injury to Ramjak, the car- 
rier is unquestionably answerable. There is no question of sélection 
between two safe ways. The usual way by the ladder in the side rig- 
ging was ordinarily safe; the way by climbing the backstay was res 
ipsa loquitur not only dangerous for the climber but unsafe with réf- 
érence to the ship's company and passengers. 

[1] The carrier of passengers for hire is bound to give ail reason- 
able facilities for the réception and comfort of passengers and to use 
ail précautions as far as care and human foresight can go for their 
safety on the road. He is answerable for the smallest négligence in 
himself or his servants. See Kent's Comm. vol. 2, p. 601 ; Shearnïàn & 
Redfield on Neg. (2d Ed.) § 266. And this is the rule in admiralty. 
See The New World v. King, 16 How. 469, 14 L. Ed. 1019; The Ori- 
flamme, Fed. Cas. No. 10,572; The Anchoria, 83 Fed. 847, 27 C. C. A. 
650. 
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[2] From this view of the law and the facts it follows that the ap- 
pellant, libelant below, is entitled to recover compensation for his in- 
juries and resulting damages. 

[3] Under the évidence given by himself, appellant should be classed 
as a laborer dépendent for his living upon his physical capacity to per- 
form manual labor; and with his apparent détermination, energy, and 
industry he could well look forward to earning in this country from 
$2.50 to $3 a day for 300 days in the year. Crippled, with one leg an 
inch and a half shorter than the other and some resulting infirmities 
(ail of which is the direct resuit of his injuries), his earning capacity 
has been decidedly impaired, in our judgment to the extent of $1 per 
day, and the compensation in this respect can be assimilated to an in- 
come of $300 per year. During his expectancy of life, which, at 24, 
is 38.59 years, the présent value of such an income at 6 per cent., the 
usual business rate is this country, would be about $4,500 in round 
numbers. 

He undoubtedly sufifered pain and anguish during his cure and con- 
valescence, and in that I think we can safely follow the late Mr. Jus- 
tice Bradley, who allowed in a very similar case in the matter of inju- 
ries the sum of $500. See Miller v. W. G. Hewes, 1 Woods, 363, Fed. 
Cas. No. 9,594. Also see William Branfoot (D. C.) 48 Fed. 914. 

According to the same cases, appellant is also entitled to compensa- 
tion for the loss of his labor from the time he arrived in the port un- 
til he was discharged from the custody of the steamship company and 
admitted into the country, for which allowance should be made at $1 
per day, based on the fact that as he was a foreigner just corne into 
the country, and, not versed in our language, he would hâve had some 
difficulty in getting employment, and his board was paid, and which 
period was from the 16th day of December, 1907, to April 4, 1908, in 
which there was about 100 working days. As appellant was neces- 
sarily in the custody of the steamship company during this period, con- 
finement in the infirmary and parish prison may be considered as dam- 
nûm absque injuria. Appellant makes no proof of médical and surgi- 
cal expenses and attendance. 

The decree of the District Court is reversed, and the cause is re- 
manded, with instructions to enter a decree in favor of libelant and 
against the respondent for $5,100 damages and ail costs. 



WILLIAMS et al. v. CITY BANK & TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1911.) 

No. 2,173. 

1. Appeal and Erkob (§ 397*) — Appeal in Open Coubt— Pabties— CiTATiorî— 
Necessity. 

Where an appeal is taken in open court, it is taken against ail adverse 
interests ; ail parties présent lu fact or in law being regarded as havlng 
notice witbout citation. 

[Éd. Note. — For other cases, see Appeal and Error, Cent. Blg. § 2101 ; 
Dec. Dig. § 397.*] 

•For otter cases see same topic & § numbeh ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Appeal and Ebeob (§ 336*) — Appeal in Opes Court— Seveiîance— Ob- 

jections. 

Where an appeal was taken in open court from an order grantlng an 
Interlocutory injunction, appellant's f allure to summon and sever and 
notify parties was not a jurlsdlctlonal defect, but one whlcli might be cor- 
rected in the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 336.* 
, When summons and severauce of parties on appeal or writ of error is 
authorized or requlred, see note to City of Détroit v. Guarauty Trust Co., 
93 C. C. A. 608.] 

3. Courts (§ 316*) — Jurisdiction— Real Paety in Inteeest— StAtutes. 

Act Cong. March 3, 1875, c. 137, § 5, 18 Stat. 472. continued' and re- 
enacted by Act Aug. 13, 1888, e. 866, § 6, 25 Stat. 436 (U. S. Comp. St. 
1901, p. 511), provides that if It appear to the satisfaction of the Circuit 
Court, at any tlme after suit broughttherein, that it does not really In- 
volve a dispute or controversy properly withln the court's jurisdiction, or 
that the parties hâve been improperly or coUusively made or joined to 
create a case cognizable under the act, the court shall proceed no further, 
but shall dismiss the suit or remove it as justice shall requlre. lleld that, 
where a street raibvay and electric company, prier to default in the pay- 
ment of principal or interest on bonds secured by mortgage, was entitled 
to possession of its property, and the only persons objectlng to its right 
to lay double tracks on a certîiin street were the abutting property own- 
ers, a nonresldent trustée for the bondholders under such mortgage was 
not entitled to malntaln a suit in the fédéral court agaiiist the railway 
Company, the eity, and the objectlng pi-operty owners, to restrain them 
from objectlng to the laylng of such additional track, on the allégation 
that such improvement was essential to tlie bondholders' security : that 
the "bqndholders were more deeply interested in the property of the rail- 
way Company than any other corporation or persons ; and that a f ailure 
of the railway company to lay such track would greatly impair tlie value 
Of the bonds, etc., it beîng évident that the suit was Instituted by the 
plalntiff as trustée to relieve the railway company, the real party in in- 
terest, from the necessity of resorting to the state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 862 ; Dec. Dig. | 
316.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Suit by the City Bank & Trust Company and others against F. W. 
Williams and others to restrain défendants from opposing the Merid- 
ian Light & Railway Company from carrying out its purpose of double 
tracking its street railway on Eighth Street in the City of Meridian, 
Mississippi. From an order granting an injunction pendente lite, de- 
fendants Williams and others appeal. Reversed and remanded. 

G. Q. Hall, for appellants. 

W. E. Baskin and Wm. H. Armbrecht, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges. 

FARDEE, Circuit Judge. This is an appeal from an interlocutory 
order granting an injunction pendente lite, and there is a motion to 
dismiss the same on the ground that ail the défendants are not made 
parties to this appeal. 

The record shows that immediately upon granting the injunction 
pendente lite "the said parties défendant thereupon in open court pre- 
sent«d their pétition accompanied by bond in the penalty of $500 

•For other eases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signed by the United States Fidelity & Guaranty Company as the 
surety, conditioned as prbvided by law, which said bond is hereby ap- 
proved, and, having filed and presented this said pétition and assign- 
ments of error and done the other things necessary for the perfection 
of their appeal in the premises, it is ordered, adjudged, and decreed 
that the said appeal as prayed for be granted and allowed." 

[1] When an appeal is taken in open court, it is taken against ail 
adverse interests. Ail parties are présent in fact or in law, and they 
bave notice then and there. No citation is required. Chicago & Pa- 
cific Railroad Co. v. Blair, 100 U. S. 666, 25 L. Ed. 587 ; Brockett v. 
Brockett, 2 How. 238, 11 L. Ed. 251. And see Taylor v. Leeznitzer 
et al. (U. S. Sup. Ct. March 20, 1911) 31 Sup. Ct. 371, 55 L. Ed. . 

[2] It foUows that, whatever objection is urged in regard to the 
failure to summon and sever and notify parties in this case, it is not 
jurisdictional, and, as in the case above cited, the defect, if any, may 
be corrected in this court. 

The motion to dismiss the appeal is therefore denied. 

The bill in this case was filed by the complainant, a citizen of the 
State of Alabama, the trustée in a trust deed granted by the Meridian 
Eight & Railway Company, a corporation created under the laws of 
Mississippi, to secure a séries of bonds, naming as défendants the 
Meridian Light & Railway Company, the mayor and boards of coun- 
cilmen and aldermen of the city of Meridian, and 40 or 50 persons, ail 
citizens of the state of Mississippi, for the purpose of protecting the 
Meridian Light & Railway Company from ail hindrance and opposi- 
tion in double tracking by laying an additional track for the street rail- 
way on Eighth Street in the city of Meridian, and, if the court bas and 
should exercise jurisdiction, we find that, although the so-called r<î- 
straining order issued in the case and from which no appeal was taken 
is subject to some of the criticisms of appellant, there is no good rea- 
son in the record for holding that the order granting an injunction 
pendente lite, which is the subject of this appeal, was improvidently 
or erroneously granted. 

Our inquiry then is directed to the question whether the Circuit 
Court has, and should exercise, jurisdiction in the premises. 

An examination of the lengthy bill and its exhibits, the charter of 
the Meridian Light & Railway Company, the deed of trust granted by 
it to complainant, the ordinances of the city of Meridian granting 
privilèges and franchises to the railway company, the answers of the 
Meridian Light & Railway Company, and of the mayor and boards of 
councilmen and aldermen, and the answers of the private parties de- 
fendant to the bill, ail too lengthy to be copied hère, show only one 
controversy, and that a controversy primarily between the Meridian 
Light & Railway Company and the abutting property owners on Eighth 
Street of the city of Meridian as to whether the light and railway Com- 
pany should be permitted to exercise its rights under its charter and 
franchise and double track Eighth street without previous compensa- 
tion to the abutting property holders. 

Aligning the parties to the record and according to interests in- 
volved, this controversy is between the trustée, complainant in the bill, 
the Meridian Light & Railway Company, the mayor and boards of 
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councilmen and aldermen of the city of Meridian, and, as we gather 
from the pleadings, the pubhc interests generally, on the one side; 
while on the other side are the aiforesaid protesting property holders. 

[3] The question then for us to détermine is whether the complain- 
ant, as trustée, and without showing any other interest than that it 
and the bondholders it represents will-be benefited through enhancing 
the security and increasing the revenues of the Ught and railway Com- 
pany by the extension of its lines, can invoke the interférence and 
protection of the United States Circuit Court in equity to décide the 
controversy; and this without avennng that the failure of the light 
and railway company to avail itself of the permission and authority 
granted by the city of Meridian will resuit in impairing the security 
that the said complainant may now hâve to such an extent as to affect 
adversély the ability of the light and railway company to fully comply 
with ail its obligations as stipulated in the deed of trust. 

The bill avers : 

"Your orator would further represent and show unto your honors that the 
said bondholders who are represeuted by your orator are more deeply In- 
terested in tlie properties of the said street railway company and the protec- 
tion of it and the successful use of the same than any other corporation, 
person, or persons, and that, in order to meet the public demands and to 
properly use said property, it is neceasary that the said street railway com- 
pany sliould extend its street railway lines and further equip said street rail- 
way so as to further facilitate the purposes for which it was organized and 
Incorporated, and to thus enable it to meet the interest accruing on the 
honds held by your orator as trustée for the said bondholders, and to even- 
tually liquidate and pay said bonds ; that in order to do this it is now neees- 
sary for the street railway company to lay down double tracks upon other 
streets and avenues of the city of Meridian, and over Eighth street in said 
city of Meridian, which street leads from the business portion of the said 
city through one of the most thickly settled résident portions of said city, 
and over which said street there bas been for a long tlme — 15 or 20 years — a 
street car Une, which has been constantly operated ; that there is now and 
bas been for a long tlme a single track operated by the présent street railway 
company ; and that the said street railway company, in order to meet the 
public demands, has placed also in said Eighth street, at différent places 
therein, diamond switches or double tracks, which liave been used by it for 
a long spnce of time in order to enable it to run its cars to meet the demands-- 
of the sehedules which hâve been fixed at every 15 minutes during the hours 
when said cars are in opération." 

Also : 

"Your orator further charges the fact to be that Its mortgage and bonds 
are and will continue to be greatly impaired if the said street railway, be- 
cause of the threats of the various suits against it by the abuttiug property 
owners on Eighth street, déclines or fails to perform its duty to the public 
and to carry ont the charter purposes by laying double tracks along and over 
the said Eighth street." 

Also : 

"That a failure on said street railway's part to place the said double tracks 
on said Eighth street would greatly impair the value of the bonds held by 
your orator as trustée of the various bondholders, and in a large measure 
destroy their investments of the property of the said street railway company, 
thus inflicting irréparable loss upon the bondholders who are represeuted by 
your orator and destroy the security of the said bondholders, thus rendering 
their debt of little value." 



WILLIAMS V. CITY BANK & TRUST CO. 423 

Thèse averments of conclusions show plenty of appréhension, but 
seem to be wanting in facts to show that the bondholders will be so 
materially damaged by the neglect of the light and railway company 
to lay the additional track that their trustée can appeal to a court of 
equity for rehef. To increase the security will undoubtedly benefit 
the bondholders, and to lay more tracks may or may not increase the 
security ; but we fînd nothing in the bill and exhibits showing any 
obligation on the part of the light and railway company to increase 
the security held by the bondholders. The averment in the bill that 
the "said bondholders who were represented by your orator are more 
deeply interested in the properties of the said street railway company 
and the protection of it and the successful use of it more than any 
other corporation, person, or persons" is a statement of an interesting 
conclusion that may be read in the light of the gênerai ruie that, un- 
less otherwise stipulated, the mortgagor retains possession, opérâtes 
and controls the mortgaged property, and receives the income thereof, 
and, until breach, is not liable to the mortgagee except in case of waste 
or active damage to the security ; and, also, in the light of the stipu- 
lations contained in this particular deed of trust, the second paragraph 
of which reads as f oUows : 

"So long as the said company, its successors and assigns, shall not make 
default in the payment of tlie interest or principal of said honds or coupons 
as the same shall respectively hecome due and payable, and so long as the 
said company, its successors and assigns, shall faithfuUy pay, ol)serve, keep 
and perform ail the other covenants. conditions and agreemeuts in the said 
liond in this indenture contained, the said company, its successors and as- 
signs, shall be entitled to retain possession of the said railroad, lighting, 
lieating and power Unes, gas plant and pipes, rights, franchises and other 
property hereby mortgaged, and receive and enjoy the income thereof and 
operata the same as authorized by law" 

— the fourth paragraph of which provides that the light and railway 
company may sell any portion of its rolling stock, horses, mules, im- 
plements, equipments, electrical apparatus, or machinery which may 
become useless, or any of its car sheds, shops, or other structures 
which may become useless or undesirable or unnecessary, providing 
that the proceeds of any such sale shah be invested in other needecl 
property, and that the light and railway company may also make any 
local change in the line or construction of any portion of its Unes, and 
for that purpose may take up portions of its' said lines or track, etc., 
and abandon portion of its Hne, with the proviso that thereby the prés- 
ent length of the line shall not be diminished ; and the fifth paragraph, 
which provides, in case default shall be made of the payment of in- 
terest on any of said bonds or default made in the performance of any 
of the covenants contained in the deed of trust, and said default shall 
continue for a period of six months, then, and only then, the trustée 
on the performance of certain requisites may take possession of the 
property and enjoy the rents and revenues thereof, etc. 

Under thèse stipulations, nothwithstanding ail the averments in the 
bill, it seems perfectiy clear that, if this were a real controversy be- 
tween the bondholders on one side and the light and railway company 
on the other, no court of equity on the showing herein made could in- 
tervene to control the management and opération of the light and street 



424 186 FEDERAL REPORTER 

railway company in the matter of laying or not laying an extra track. 
And it seems clear to this court that in this aspect of the case, if we 
concède the jurisdiction of the court by reason of diverse citizenship 
of the parties, the bill is without equity. 

The separate answer of the light and railway company is made up 
of admissions of matters charged, and not directly charged in the bill, 
but ail showing that the light and railway company has no controversy 
with the complainant in this case. 

The answer of the mayor and boards of councilmen and aldermen 
of the city of Meridian also admits the matters alleged in the com- 
plainant's bill and clearly aligns the municipal authorities of the city 
of Meridian on complainant's side. 

Thèse answers decidedly emphasize the proposition that the only 
controversy in the case is one primarily, and in f act only, between the 
light and railway company and the protesting property holders, and 
we think upon the whole record we may safely say the whole purpose 
and objèct of the suit by the City Bank & Trust Company as trustée 
is for the purpose of investing the Circuit Court with jurisdiction in 
a case which does not really and substantially involve a dispute or 
controversy of which it shoukl hâve cognizance. 

And it seems clear from the whole record that the complainant only 
cornes into the case to save the real party in interest, the light and 
railway company, the necessity of appealing to the courts of the state 
for its protection. 

The fîfth section of the act of March 3, 1875, continued and re-en- 

acted AugustJ3, 1888 (U. S. Comp. St. 1901, p. 511), provides: 

"That if in any suit commenced in a Circuit Court or removed from a state 
court to a Circuit Court of tlie United States, it sUall appear to the satisfac- 
tion of said Circuit Court at any time after such suit shall hâve been brought 
or removed thereto, that such suit does uot really and substantially involve a 
dispute or controversy properly vvithin the jurisdiction of said Circuit Court, 
or that the parties to said suit hâve been iniproperly or colluslvely made or 
joined either as plaistiffs or défendants for the purpose of creating a case 
cognizable or removalile iinder this act, the said Circuit Court shall proceed 
no further therein, but shall dismiss the suit or remand it to tlie court from 
which it was removed as justice may require, and shall make such order as 
to costs as shall be just." 

This statute covers the case in hand, and we are compelled to give 
it effect in our disposition of the same. 

We hâve examined and given full considération to the many cases 
cited wherein a trustée has been permitted to maintain a bill for the 
protection of the trust estate against third parties and therein assert 
the rights of the bondholders as well as the rights of the bonded com- 
pany, of which Mercantile Trust Company v. Texas & Pacific Ry. (C. 
C.) 51 Fed. 529 (s. c, Reagan v. Farmers' Loan & Trust Co., 154 U. 
S. 362, 14 Sup. et. 1047, 38 h. Ed. 1014), is a fair sample. The ques- 
tion in that case involved the power of the Railway Commission of 
the state of Texas to make railroad rates that the trustée averred and 
by spécifie facts and figures showed would, if forced on the Texas & 
Pacific Railway, be confiscatory of the earning power of the property 
to the great injury of the trust estate. 

In that case Judge McCormick, in passing on the charge that the 
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suit was collusive and preagreed as to the défendant railway conipany, 
correctly said: 

"It Is apparent from the whole record and the conduct of this he;iriug th;it 
the controversy is not between complainants and the railways, but betweeii the 
railways and the other défendants. The hills of complainants and the auswer 
and cross-bills of the railways, and the argiiments of their counsel, show that 
there is no such élément of collusion in thèse cases as can préjudice the 
rights of complainants to sue. The cases cited and pressed by counsel for 
défendants on this point are plainly différent from the cases hère. The com- 
plainants hère show équitable interest in the f air earnings of the roads ; 
they show actual ownership and possession of the mortgage securities of the 
roads, both of which they allège are being irreparably injured and threatened 
with destruction by the défendants ; they show that the railways are willing 
and want to meet ail their obligations as mortgagors in possession, but that 
said railways are coerced by the défendants, armed wlth the railroad com- 
mission act, and the directors cannot exercise their Judgment and discharge 
their duty as they should and would but for said coercion. 

"It may be the railway companies could, under section 6 of the railroad 
commission law [Acts 22d Leg. Tex. 1891, c. 51], or without the authority of 
that section, hâve brought thèse suits and obtained ail the relief to which the 
complainants are entitled against the other défendants, or it may be that they 
eould not. If they could not, that would only be one additional reason why 
the complainants should sue; and, if the railways could hâve so sued, that 
would be no reason for denying the complainants any right, even if, as seems 
to be hinted rather than chargea, the railways could only bave resorted to the 
state courts ; and that there was a préviens understanding between the com- 
plainants and the railways that the relief complainants desired and believed 
themselves entitled to receive would be more likely to be speedily and ade- 
quately extended in the national courts. It was to meet such cases that the 
national courts were establlshed. In them parties 'may hope to eseape the 
local Influences which sometimes disturb the even flow of justice.' Davis v. 
Gray, 16 Wall. 221 [21 L. Ed. 447]." 

In ail the other controtHng cases we hâve examined in this connec- 
tion we hâve found in each case where jurisdiction was maintained 
that there was a real controversy involved in which the trustée as- 
serted an interest to be protected independent of the attitude taken by 
the mortgagor. If the présent case showed that the iight and railway 
Company was being coerced by state or municipal authority, and such 
coercion would resuit in actual in jury to the trust estate or even 
showed a real controversy in which the interests of the bondholders 
of the Iight and railway company were in danger of impairment and 
needed the protection of a court of equity to préserve their security, 
then Mercantile Trust Company v. Texas & Pacific Railway Company, 
supra, and like cases by the Suprême Court, would be cheerfully fol- 
lowed. 

But as we are impressed with the facts in this case those cases are 
not applicable. And we may well observe that, if on the facts of this 
case we can maintain jurisdiction, then any state corporation that 
grants a deed of trust, naming therein a citizen of another state as 
trustée, can indirectly through the trustée appeal to the courts of the 
United States in any controversy with any résident citizen involving 
the minimum Jurisdictional amount. 

The decree of the Circuit Court appealed from is reversed, and the 
cause is remanded, with instructions to dismiss the bill, with costs. 
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HALL et al. v. HOBART. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 9, 1911.) 

No. 3,325. 

1. Navigable Watees (§ 36*) — Lands Under Watee — Title or State. 

Under the law of Minnesota the state has no propriotary title to the 
bed of the Mississippi river or other navigable stream or lake below low- 
water marie, but liolds tbe title in its sovereign capaclty in trust for the 
public, to protect the right of free navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. § 184 ; 
Dec. Dig. § 36.*] 

2. Navigable Watebs (§ 36*) — Ripaeian Rights — Lands Beyond Low- 

Wateb Mark. 

Under the law of Minnesota a riparian owner, under a governmeut pat- 
ent, of land bounding on a stream navigable in fact, as the Mississippi 
river, takes title to the stream only, at furthest to low-water mark, but 
has the right of possession and use of the bed of the stream between low- 
water mark and the navigable channel, Ineludiug any islaud or other ac- 
cretlon formed on such bed, subject only to such use, control, or régula- 
tion as the State niay make of it in the exercise of its soverelgn power, 
for protecting or improving the publie right of navigation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 185 ; 
Dec. Dig. § 36.*] 

3. Estoppel (§ 93*)^-Equitable Estoppel — Acquiesoence. 

An owner of land bouuded by the Mississippi river, who served notice 
on a City of her claim to an Island in the river in front of her shore Une, 
was not estopped to maintain an action for its reeovery because the 
city, before suit, but after such notice, had expended a large sum in 
Biaking improvements thereon. 

[Ed. Note. — For other cases, see Estoppel, Dec. Dig. § 93.*] 

4. Ejectment (§ 11*) — Title to Support — Possessoby Right. 

Ejectment will lie by a riparian owner on a navigable stream to recover 
possession from an adverse claimant of an island formed by accretlon 
in front of his shore line, although the naked tUle to tlie bed of the 
stream where it was formed is in the state, and plaintiff's right of pos- 
session is subject to any proper exercise of the soverelgn power of the 
state in aid of navigation. 

[Ed. Note.- — For other cases, see Ejectment, Cent. Dig. §§ 42-46; Dec. 
Dig. § 11.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action at law by Corinna L. Hobart against P. M. Hall and the 
City of Minneapolis. Judgment (174 Fed. 433) for plaintiff, and de- 
fendants bring error. Afifirmed. 

This was an action of ejectment, instituted by the défendant in error, 
Corinna L. Hobart, to recover possession of a lot of ground fronting on the 
Mississippi river, conunonly known as "Boom Landing," and the accretions 
and rights appertainiug thereto, including part of an islaud which arose from 
the bed of the river opposite to it, known as "Hall's Island." Her remote 
grantor acqnired the lot by patent from the United States dated Mardi 24, 
1849, in which it was bounded on tlie Southwest by the Mississippi river. 
The défendant the city of Minneapolis claimed the island through mesne 
conveyances from the state of Minnesota, which asserted title to it by rea- 
son of its ownersliip of the bed of the river. At the trial a jury was waivcd, 

•For othtr cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the cause submitted to the court upon the pleadings and proof, and tlie fol- 
lowing controlling facts were found: 

"That the Mississippi Is and alvvays has bêen, at and about the point in 
controversy, a stream of water navigable in faet ; * * * that about the 
year 1875, or a llttle prier thereto, there began to appear above the surface 
of the water in the river opposite plalntiff's preniises, at several différent points, 
separated from each other by stretches of water, the island, afterwards known 
as 'Hall's Island,' the tltle and rlght to the possession of a portion of whleh 
is hère in controversy ; that when this island flrst began to appear it was at 
thèse several différent points above the surface of the water at ordinary 
low stages thereof, and at ordinary high stages it was entirely submerged ; 
that by graduai deposits of earth and sand and other material from the water 
of the river the exposed portions of sald Island grew gradually in area, 
extent, and helght, so that iiï a few years the detached portions thereof 
became eonnected together in one contlnuous Island, which Island showed 
continuously thereafter above the watér at ail ordinary stages, except ex- 
trême high water during the spring freshets ; that the growth of sald island 
contlnued in llke manner until the year 1902 [in whlcli year the patent from 
the State to défendant Hall, hereinafter referred to, was Issued], at whleh 
time it was more or less covered with willows, brush, and cottonwood trees, 
and was about 1% acres in extent; that thls island was formed, by graduai 
deposits on the bed of the river of earth and sand and other material from 
the water thereof, at and about the Une of boom piers which had been placed 
in the river at a distance of about 200 feet from plaintlffi's shore Une, and 
where the water was about 8 or 10 feet deep, which piers had been plit In 
for the purpose of attaching booms thereto to hold and control logs coming 
down the river ; that sald island was formed on the east side of the middle 
thread of the said Mississippi river, and the main navigable channel of said 
river has slnce the formation of said island always been on' the west side 
thereof. sald island lying between sald main navigable channel and said 
plaintifC's shore Une : that the wldth of the open navigable channel of said 
river on the west side of sald Island is about 600 feet and the depth thereof 
for a large part of said distance is from 10 to 15 feet; that while said 
island, at the tlme of its formation as above set forth, was, and evér slnce 
has been, separated from the plaintlff's shore line by the water of the river 
for a distance of from about 75 to about 200 feet, sald water, or channel, 
if it may be called a channel, varying in width at différent points between 
said limits, the hottom of said channel has been gradually fllling up with 
earth and sand and other material from the water of the river, so that the 
derth of the water therein was at times of ordinary low water, in the year 
1902, and for sonie years prlor thereto, only about 2 féet at any point from 
the shore of the island to the shore of the main land at the shallowest part 
thereof, and about from 3 to 5 or 6 feet at the deepest part thereof. and in 
the year 1908 only from about 1% to about 2 feet at the shallowest part, 
and from about 3 to 4 feet at the deepest part, except where the same had 
been artlficially deepened ; * * * that the said channel between sald 
island and the plaintifPs said premises on the east shore of said river has, 
slnce the formation of said island until the year 1905, been used at ail sea- 
sons of the year, except when covered with ice, at ail ordinary stages of water. 
for transporting large quantlties of pine and other logs to the several saw- 
mills located upon said channel and upon the east bank of the Mississippi 
river, it being necessary at tlmes of extremely low water to scrape the chan- 
nel to permit the free passage of such logs." 

There was a further finding to the effect that Hall, the original patentée 
from the state of Minnesota, and who was at the time of the trial the officer 
of the City of Mlnneapolis in actual custody of the island, in the year 1906 
executed and dellvered to the city of Mlnneapolis a deed purporting to con- 
vey the island to the city in trust for "public municipal purposes only," 
and also a deflnite finding "that thereafter the défendant city of Mlnneapolis 
took possession of said island, and made and eonstructed large and valuable 
Improvements thereon, using the same as a public park, and the channel 
on the east side thereof as a public swimming pool in the summer months, 
and as a public skatlng rink in the winter months," and also a finding that 
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before the city had taken possession of the Island, and made the Improvements 
thereon, plaintiff caused a written notice to be duly served on the city ad- 
vising it of her claim to the island. 

The trial court found as a conclusion of law from thèse facts that plain- 
tiff was the owner and entîtled to the Immédiate possession of the lot 
bounded on the river, and as such "was the bénéficiai owner, and entitled 
to the immédiate and exclusive possession and use (subject only to the para- 
mount right and tltle of the state therein, or of the gênerai government, for 
the purpose of protecting, preserving, and iniproving the public right of 
navigation on sald river), of ail that part of that certain island, known as 
'HaU's Island,' In sald river, which lies between the shore Une of said above- 
described promises and the middle thread of said river, and between two 
lines drawn perpendlcularly to sald thread, one at the northerly and one 
at the southerly end of the shore Une of sald promises, and is therefore, as 
against the défendants herein, entitled to the immédiate possession of said 
portion of said island." 

Judgment was afterwards entered accordlngly. From that judgment, de- 
fendants prosecute error. There is but one assignment of error, stated, 
however, in différent ways, and that is that the facts found by the court are 
not sufflclent to support the Judgment. 

A. C. Finney and George W. Armstrong (Frank Healy, on the 
brief), for plaintiffs in error. 

, George T. Simpson, Atty. Gen., and C. Louis Weeks, Asst. Atty. 
Gen., for State of Minnesota. 

Fred W. Reed, for défendant in error. 

Washburn, Bailey & Mitchell and Crassweller, Crassweller & Blu 
filed brief in answer to brief of the State of Minnesota. 

Before SANBORN and ADAM S, Circuit Judges, and REED, Dis- 
trict Judge. 
I, 

' ADAMS, Circuit Judge (after stating the facts as above). This 
being an action of ejectment, plaintifif must recover, if at ail, on the 
strength of her own title, and not on the weakness of the défendants'. 
She is conceded to hâve been the owner in fee simple of a lot of 
ground fronting on the east bank of the Mississippi river, which was 
originally acquired by patent from the United States, and was there- 
in described as bounded on the southwest by the Mississippi river. 
While the object of this suit is to recover possession of the lot, with 
its accretions generally speaking, the chief controversy is over plain- 
tiff's right to the possession of that part of HaU's Island which lies op- 
posite her lot, and between it and the navigable channel of the river. 
The river, at the place of présent inquiry, is conceded to be navigable 
in fact, and navigability in fact is conceded to be the test of naviga- 
bility within the meaning of the law governing the relative rights of 
ripariari owners and the state. It is further conceded that thèse rights, 
so far as this case is concerned, are to be determined by the laws of 
the state of Minnesota as interpreted by its highest judicial tribunal. 
See Barney v. Keokuk, 94 U. S. 324, 24 L. Ed. 224; Hardin v. Jordan, 
140 U.. S. 371, 11 Sup. Ct. 808, 838, 3S L. Ed. 428; Lamprey v. State, 
52 Minn. 181, 192, 53 N. W. 1139, 18 L. R. A. 670, 38 Am. St. Rep. 
541. 

What, then, are the rights ùnder the law of Minnesota of a ripariau 
owner, in fee, of a lot of land originally acquired by patent from the 
United States, and bounded by a navigable river to an island which, 
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after title to the lot eiïianated from the governfnent, arose from the 
bed of the river between the shore line and the main navigable chan- 
nel of the river? As this island, according to the facts found, arose 
from the bed of the river as an accretion thereto, its ownership most 
obviously dépends upon the ownership of the bed. This much is con- 
ceded. 

Primarily the riparian owner's title extends at least to highwater 
mark. As to this there is no dispute. He bas, however, a certain 
qualified or dépendent right to that part of the shore between high 
and low water mark (In re Minnetonka Lake Improvement Co., 56 
Minn. 513, 520, 58 N. W. 295, 45 Am, St. Rep. 494), which need not 
now be discussed. What his rights are between low-water mark -and 
the middle thread or navigable channel of the river is the controlling 
and important question for décision ; and as this must be answered by 
the décisions of the Suprême Court of Minnesota, they hâve received 
most careful and critical attention. Judge Wilson, speaking for that 
court in a similar case ( Schurmeier v. St. Paul & Pacific R. R. Ce, 10 
Minn. 82 [Gil. 59, 75] 88 Am. Dec. 59), said: 

"It Is too clear to admit of a reasonable doubt that the river bounds this 
lot on one side. But, this being admitted, the further question is presented 
whether the riparian owner takes to high-water or low-water mark, or to the 
middle thread of the stream. At common law, grants of land bounded ou 
rivers above tide water carry the exclusive right and title of the grantee 
to the middle thread of the stream, * • * except that rivers navigable 
iu fact are public highways, and the riparian proprietor holds subject to 
the public ea sèment. • • * The fact that thèse rivers are, and must re- 
main, public highways, Is not at ail inconsistent with the view that riparian 
owners bave the fee of the bed of the stream," 

In harmony with the views so expressed, the conclusion was reached 
that the riparian owner took title in fee to the middle thread of the 
stream. There was, however, a separate concurring opinion in that 
case. Berry, Judge, was indisposed to agrée to the conclusion of the 
majority that the riparian lot owner held title to the center of the 
stream, but said that he "acquired at least an easement in the landing 
which could not be impaired for public use without compensation." 
This case went to the Suprême Court (7 Wall. 272, 19 L. Ed. 74), 
where the conclusion reached by the state court, to the effect that the 
river itself, and not a meander line, was the west boundary of plain- 
tiff's lot, was concurred in ; but the Suprême Court, speaking by Mr. 
Justice Clifford, said : 

"But the better opinion is that proprietors of land bordering on navigable 
Tivers, under tltles derived from the United States, hold only to the stream, 
as the express provision is that ail such rivers shall be deemed to be and 
remaûi public highways." 

After some further discussion the opinion proceeds: 

"Viewed in the light of thèse considérations, the court does not hesitate 
to décide that Congress, in making a distinction between streams navigable, 
and those not navigable, intended to provide that the common-law rules oî 
riparian ownership should apply to lands bordering. on the latter, but that 
the title to lands bordering on navigable streams should stop at the stream, 
and that ail such streams should be deemed to be and remain public high- 
ways. Àlthough such riparian proprietors are limited to the stream, still 
they also hâve the same right to construct suitable landlngs and wharves. 
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for the convenienee ot eommeree and navigation, as is accorded riparian 
proprietors bordering on navigable waters afCeeted by tlie ebb and flow of 
tlie tide." 

It was decided that from any point of view the decree of the state 
court which enjoined à trespass upon Schurmeier's riparian rights 
was correct. 

In St. Paul, S. & T. F. R. Ce. v. First Division, etc., R. Co., 26 
Minn. 31, 49 N. W. 303, plaintiff claimed that the patentée of land 
bordering on a stream navigable in fact took title only to the mean- 
dered line, or at most to low-water mark. The trial court held that 
such patentée took title to the middle of the river and directed a ver- 
dict for the défendant. The Suprême Court, speaking by Chief Jus- 
tice Gilfillan, said : 

"In ttie same case [Scluirmeler v. St. Paul ^, Pacific R. Oo., 10 Minn. 82 
(Gil. 69, 82) 88 Am. Dec. 59] this court held, that the common-law rule as to 
the construction of grants of land bordering on streams is in force in this 
State, and is applicable to patents or grants of the public lands by the gên- 
erai government. * * * The Suprême^ Court of the United States (7 
Wall. 272, 19 L. Ed. 74) decided that, underthe varions acts of Congress 
providing for the snrvey and sale of the public lands, the title of the pat- 
entée of lands bordering on streams navigable in fact stops at the stream, 
and that the title to tbe beds of such streams îs reserved to the government." 

The Siipréme Court, therefore, held that the trial court was wrpng 
in directing a verdict for the défendants. 

Frotn the foregoing décisions it appears, that the Suprême Court of 
the sta;te of Minnesota held that a riparian owner upon a stream nav- 
igable in! fàct took actual title to thexertter of the stream. The Su- 
prême Court of the United States, in contravention of the generally 
accepted doctrine that the rights of riparian oviîners were determin- 
able e^clusively by the law of the staté, difïered with the Suprême 
Court of Minnesota with respect to the ownership of the bare légal 
title to the bed of the stream, but indicated that the riparian owner 
was entitled to certain bénéficiai uses of it. 

The nature, character, and extent of thèse bénéficiai uses after- 
wards became the subject of much litigation in Minnesota^ and many 
cases are found in which tliey were ably discussed and fînally deter- 
mined. Thèse cases hâve ail been thoroughly examined, and, while 
it might be interesting to analyze them separately, we shall content 
ourselves by stating somewhat comprehensively what we find them 
to décide. 

[1] In our opinion they establish the following certain and definite 
propositions: That the patentée of land bordering on the Mississippi 
river takes title only to the stream, at furthest to low-water mark, 
leaving the naked légal title to the bed of the stream below low-water 
mark in the state; that the state takes and holds this title, not as a 
proprietor, but in its sovereign capacity, for the benefit of and in 
trust for the people; that it thereby acquires for itself no right of 
property in the bed of the river, but takes upon itself the obligation 
of a trustée to guard the right of the public to freely navigate the 
river ; that, while the riparian owner acquires the technical f ee at 
furthest to low-water mark, he has certain rights originating, ex ne- 
cessitate,''in the ownership of the bank, among which are the right 
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to enjoy free communication between his abutting premises and the 
navigable channel of the river, to build and maintain suitable landings, 
piers, and wliarves on and in front of his land, and to extend the same 
therefrom into the river to the point of navigability ; that his right 
to the possession and control of the bed of the river in the assertion 
and enjoyment of thèse rights is exclusive as to ail perscns except the 
State, and as to it for ail purposes, except in so far as it may interfère 
with free navigation, and possibly Vv^ith free fishing, and that thèse 
rights of the riparian owner are subject to aliénation by him separate 
and apart from the shore land to which they were originally incidental. 
The following cases we think establish the propositions just stated: 
Morrill v. St. Anthony Falls Water Power Co., 26 Minn. 222, 2 N. 
W. 842, 37 Am. Rep. 399; Union Depot, etc., Co. v. Brunswick, 31 
Minn. 297, 17 N. W. 626, 47 Am. Rep. 789; Miller v. Mendenhall, 43 
Minn. 95, 44 N. W. 1141, 8 L. R. A. 89, 19 Am. St. Rep. 219 ; Hanford 
V. St. Paul & Duluth R. Co., 43 Minn. 104, 42 N. W. 596, 44 N. W. 
1144, 7 L. R. A. 722 ; Bradshaw v. Duluth Impérial Mill Co., 52 Minn. 
59, 62, 53 N. W. 1066 ; Lamprey v. State, sunra. 

For instance, in Miller v. Mendenhall, 43 Minn. 95, 44 N. W. 1141, 
8 L. R. A. 89, 19 Am. St. Rep. 219, it is said : 

"Thèse waters are within the iurisdiction of the state and fédéral govern- 
ments, and the state holds the title to low-water mark m its soverelgn ca- 
pacity, in trust for the people, for the purpose cliiefly of protectliig the rights 
of navigation. But, though the title is nomiiially in the state, the conimon 
right of the people is limited to what is of public use for the purposes of 
navigation and iishery ; and the riparian owners are permitted to enjoy the 
remaining rights and privilèges lu the soil under water beyond their strict 
boundary lines. * * * xhe right of access and communication with the 
navigable waters, whlch pertnin peculiarly to the ownership of the upland, 
in order to be available and of practicable use, necesaarily Includes the right 
to flll in and to build wharves and other structures in the shallow water in 
front of such land, and below low-water mark. * * * While the public 
right of navigation and fishery may not be extînguished until the waters 
are escluded, yet after the siïbmerged land is fllled or oecupled the riparian 
owner wiil hâve the exclusive right of possession, and the entire bénéficiai 
interest; and whether his dominion would be absolute, and his title inde- 
feasible as against the state, is not necessary to Inquire." 

In Hanford v. St. Paul & Duluth R. Co., 43 Minn. 104, 42 N. W. 596, 
44 N. W. 1144, 7 L. R. A. 722, the court first held that the riparian 
owner had the exclusive right to occupy with landings, piers and 
wharves the bed of the stream in front of his shore line out to the 
point of navigability, and that this right was so incidental to and con- 
nected with his ownership of the shore land that it was incapable of 
separate existence and could not be alienated to another. On a reargu- 
ment, however, a most exhaustive considération was given the subject. 
The main question related to whether the riparian rights could be 
alienated or severed from tlie shore land itself so as to exist as sepa- 
rate property from it. In discussing this question the court considered 
the doctrine of riparian rights ab initio and exhaustively and àmong 
other things said: 

"In this state the title of the proprietor of lands abutting upon navigable 
waters extends to low-water marlî ; the bed of the stream or body of water, 
below low-water mark, belng held by the state, not In the sensé of ordlriary 
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absolute proprletorship, but in its sovereign governmental capacity, for com- 
mon publie use. * * * The estate or interest of the riparian owner in 
the bed of the stream below low-water mark is subject to the right of the 
public to use the same for the purposes of navigation ; but, restricted only 
by that paramount public right, the riparian owner enjoys valuable proprie- 
tary privilèges, among which we shall conslder particularly the right to the 
use of the land itself for private purposes. * * « Subject only to the 
limitation that he shall not interfère with the public right of navigation, 
he bas the unquestionable and exclmive right to construct and maintain 
suitable landings, piers, and wharves into the water, and up to the point 
of navigability, for his. own private use and benefit. * » * The right to 
encroach upon the shallow water of the lake, by an exclusive appropriation 
even of the underlying soil, must rest upon the proposition that the riparian 
owner may make any use of the lake or river opposite his land not incon- 
sistent with the public right. * * * The limit to the private right is 
imposed by the public right, and the private right exists up to the point 
beyond which it would be inconsistent with the public right. No one but 
the riparian proprletor bas the right to improve and occupy such premises 
for private purposes. * * * This right of the riparian proprletor, even 
Itefore it h-as ieen in anai manner exercised by reclaiming or improving the 
premises — the right itself to reclaim, improve. or occupy — is a property right. 
rested in him, recognised and protected in the laio as property. * * * 
Thèse peculiar property rights of the riparian owner may constitute, estl- 
niated in connection with the riparian land, the chief value of the premises. 

* * * If tie right to occupy and use the premises is transférable after 
they hâve bepn improved by the exercise of the légal rights of the riparian 
proprietor, wp see no suflicient reason why his légal right to improve and 
occupy and use the prenjises should not be transférable. If it be said that 
in the one case he bas the légal title, and in the other he only bas the valua- 
ble right of occupancy and improvement, with the power thereby to acquire 
the légal title, it may be answered that such rights are themselves ordinarily 
a proper subject of transfer. * * * We hâve thus considered that the 
riparian proprietor bas the exclusive right — absolute as respects every one 
but the State, and llmited only by the public Interests of the state for pur- 
poses conneeted with navigation — to improve, reclaim, and occupy the sub- 
mergea land, ont to the point of navigability, for any private purpose, as he 
might do if it were his separate estate ; that his right even though it may 
never hâve been exercised, is recognized and protected by the law as property, 
of which he eannot be deprived even by the state without just compensation. 

* * * From thèse considérations, as well as from the authorities cited 
bearing directly upon the question, we think that the quality of alienability 
should be deemed to belong to this kind of property, as it does to property 
in gênerai. * * * The rights of no one are afCected by allowing the 
riparian owner to convey away this part of his property as he may his other 
property. It is only an abstract question whether the right, originating in. 
custom, and having originally attached as an incident to his riparian lands, 
may now he sold and eonveyed, and be enjoyed by the purchaser. * * * 
We think that we ought to go further, and hold that the riparian right to 
improve, reclaim, and occupy such premises is transférable." 

The learned court then concludes thus: 

"We hâve beep thus led to the conclusion that the proposition that the 
riparian proprietor's peculiar right of occupancy and use of lands beyond 
the boundary of his ownership in fee Is inaliénable and incapable of exist- 
ence, apart from the right of occupancy and use of the adjacent bank, shoi*.' 
not be adhered to." 

A frank confession is then made that in their former décisions they 
had not sufficiently considered the peculiar nature, extent, and relation 
of the private and public rights, respectively, to lands lying between 
low-water mark and the point of navigability. 

[2] We refrain from making further extracts from the décisions of 
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the Suprême Court of Minnesota, but confidently assert that nothing 
can be found departing from the doctrine announced in the Miller 
and Hanford Cases, from which we hâve se liberally quoted. Our 
conclusion is that the law of Minnesota, which is our sole guide in 
this case, conferred upon the riparian owner the right of possession 
and use of the bed of the stream between lier low-water mark and 
the navigable channel of the river, including, of course, the island 
and other accretions formed on the bed, subject only to such use, 
control, or régulation of the island or bed as the state, in the exercise 
of its sovereign power over them, may from time to time deem 
necessary in order to adequately maintain or promote the rights of 
the public to navigate the river. 

The space between plaintiff's lot and Hall's Island appears to be 
in a formative state. The natural sedimentary deposits from the 
waters of the river hâve banished the water therefrom, so that it 
is only I14 to 2 feet in the shallowest and 3 to 4 feet deep in the 
deepest part, excepting, however, at places where a channel is artifi- 
cially kept open to permit the passage of rafts of logs. The gênerai 
rules of law governing accretions to riparian holdings will probably 
soon definitely settle the status of this part of the property. At prés- 
ent the plaintifï is entitled to its possession and use, as well as to the 
possession and use of the island itself, subject to limitations already 
pointed out. 

The facts found by the learned trial judge disclose that the city 
of Minneapolis, under the supposed authority and sanction of the 
state, is withholding the possession of the island and the shoal be- 
tween it and the east shore from the plaintifï, making use of them, 
not for the purpose of promoting navigation, but for the purposes 
of a public park, skating rink, and swimming pool for its citizens. 
This, in our opinion, is an unwarranted use, and in dérogation of 
plaintiff's rights. As long as it is continued, plaintiff is precluded 
from the exercise of any of her rights, whether she has a présent 
purpose to exercise them or not. Hanford v. St. Paul & Duluth R. 
Co., supra. 

[3] There is no merit in the contention that plaintiff is estopped by 
her conduct in permitting défendants to expend money in improving 
the premises in question. She timely warned them, and they pro- 
ceeded at their péril. 

[4] The only question now remaining for considération is whether 
the plaintiff in this case is entitled to the remedy in ejectment for the 
assertion of her rights. Ejectment is a personal action, founded 
upon a possessory right; and, as we hâve already decided that plain- 
tiff has the right of possession in question, it necessarily follows that 
ejectment is her proper remedy for the assertion of that right. It 
is true the state holds the naked title, but holds it without any pro- 
prietary interest, and only in its governmental capacity, as a dry trust 
for the use of the public in a very limited sphère. As this trust cannot 
continue beyond the period when the subject of it ceases to be avail- 
able for the purposes of the trust (Doe, Lessee of Poor, v. Considine, 
6 Wall. 458, 471, 18 L. Ed. 869), it is not perceived how it can ever 
be called into exercise so far as Hall's Island itself is concerned. This 
186 F.— 28 
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probably can no longer be utilized for navigation purposes. I£ it can 
be invoked to protect navigation on the shoal between the island and 
plaintiff's shore, it in effect is only an easement, to which plaintitï's 
bénéficiai title and right of exclusive possession is subject. Ejectment 
lies to recover possession of lands, even if the right of possession is 
subject to some dominant easement. Blake v. Ham, 53 Me. 430; 
Thomas v. Hunt, 134 Mo. 392, 35 S. W. 581, 32 L. R. A. 857; Taylor 
V. Armstrong, 24 Ark. 102, 106; Adams v. Emerson, 6 Pick. flVlâss.) 
57; Weyl y. Sonoma Valley R. R. Co., 69 Cal. 202, 10 Pac. 510. 
Especially is this true against an intruder who asserts a right out- 
side of the easement. Westlake v. Koch, 134 N. Y. 58, 31 N. E. 321 ; 
Gardiner v. Tisdale, 2 Wis. 153, 60 Am. Dec. 407. Possession, when 
secured, however, by plaintifï, will necessarily be subject to whatever 
dominant easement may exist. 

The learned trial judge made a most critical and exhaustive exam- 
ination of the case in the light of the décisions of the Suprême Court 
of Minnesota, and reached a conclusion that plaintiff, Hobart, was 
entitled to recover the possession of the premises sued for, subject 
only to the paramount public right of navigation, and entered a judg- 
ment accord inçly. 

We think this was right, and the judgment is accordingly afïirmed. 



EÏ?IEBEDGE v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1911.) 

No. 2,065. 

1. Indictjient and Information (§ 130*) — Counts — Différent Offenses — 

JOINDEE. 

'jLue statute limltlng the number of counts wliicli may be .ioiued in 
tlie same indictment for separate offenses committed within tlie same 
six calendar months relates merely to the mode of procédure, so tliat 
the Inclusion of more than three counts in the same indictment does 
not vitiate it as an entirety ; the rlghts of the défendant ordinarlly 
being amply safeguarded by directing the prosecution before entérine 
on the trial to nolle livoa. ail the counts in excess of three, or by re- 
quiring the prosecutor to elect three of the counts on which he will pro- 
ceed aftèr his évidence is in, and then compel him to abandon the others. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 419-423; Dec. Dig. § 130.*] 

2. PosT Office (§ 48*) — Misuse of Mails — "Scheme to Defeaud" — Indict- 

ment. 

An indictment for violating Rev. St. § 5480, as amended by Act 
Cong. Mareh 2, 1889, c, 393, § 1, 25 Stat. 873 (U. S. Comp. St. 1901, p. 
3696), prohibiting the use of the United States mails in furtherance of 
a "scheme or artifice to defraud," must allège, not only that the défend- 
ant had devlsed a scheme or artifice to defraud, but must also plead 
facts showing what the artifice was, wherein the fraud consisted, and 
how it was to be accomplished, the words "scheme or artifice" not being 
équivalent to a plan or mode of ettecting a fraud, but must be a plan 
so cunningly devlsed and presented as to appeal to liuman passion for 
gain, by untruthful and seductive embellishment df advantages, beget- 
ting confidence where It would not otherwise be bestowed ; and hence 

*For other casée see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an înaictment merely charging that défendant caused another to order 
a diamond ring from complainant to be paid for on the installment 
plan, through the United States mails, with tne intent not to pay for 
the same, did not charge a scheme to defraud, and was therefore lusuffl- 
cient. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 48.* 
For other définitions, see Words and Phrases, vol. 7, p. 6.S42. 
Nonmailable matter, see note to Tlmmons v. United States, 30 C. 0. A. 
79.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Alabama. 

John B. Etheredge was convicted of ■ using the post office establish- 
ment in furtherance of a scheme to defraud, and he brings error. Re- 
versed and remanded, with instructions. 

This is a writ of error sued ont by John B. Etheredge to reverse his con- 
viction under an indictment charging him with the violation of section 5480 
of the Revised Statutes, as amended by the act of Mareh 2, 1889 (U. S. 
Comp. St. 1901, p. ù(j96). The indictment contains four çounts, difïering from 
one another in that three of them aver a scheme to defraud Loftis Bros. 
& Co., a corporation, and the other, a scheme to defraud Loftis Bros. & Ce, 
a partnership. Each of .the counts sets fortli a letter averred to hâve been 
mailed in exécution of the scheme, three of them reciting the same letter. 
and the fourth a différent letter. It is necessary to proper understandiu;,'' 
of the case to set fortli only one of the counts. The first count of the in- 
dictment reads as follows: "The grand Jurors of the United States elected, 
inipaneled, sworn, and charged to inqulre for the body of tlie said Northern 
division of the Northern district of Alabama, upon their oaths présent that 
on, to wit; the 27th day of April, A. D. 1908. at Town Creek. in the oounty 
of Lawrence, state of Alabama, and in the division and district aforesaid. 
John B. Etheredge had then and there devised a scheme and artiiice to de- 
fraud Loftis Brothers & Company, of Chicago, Illinois, a corporation, to be ef- 
fected by opening correspond ence and conmiunication with the said Loftis 
Brothers and Company by means of the post otflce establishment of the United 
States, which scheme was in substance and effect folio wlng, to wit: That 
one Claude Le May would order of the said Loftis Brothers and Company 
a dianiond ring of great value to be sent to the said Claude Le May, to be 
paid for in Installments. with the intent then and there entertained by the 
said Claude Le May, and the said John B. Etheredge not to pay for said ring, 
but to couvert the same to the use of the said Claude Le May and John B. 
Etheredge, without paying for the same, and that the use of the post office 
establishment was a part of said sc-lieme and artifice to defraud and that the 
said John B; Etheredge in and for executing said scheme and artifice did on 
the 27th day of April, A. D. 1908, place and cause to be placed in the post 
oflice of the United States at Town Creelî, Alabama, a letter with the inle'.it 
and purpose tliat said letter should be sent and dellvered by the said post 
office establishment to the said Loftis Brothers nnd Company, at Chicago, Illi- 
nois, which said letter was in substance as follows: 'Town Creek, Ala.. 
4/27/1908. Loftis Bros. & Co., Chicago, 111.— Gentlemen: Enclosed find 
check for $30.00, for which send me No. 8713 $200.00 diamond ring, slze 7-^;. 
by mail. I enclose référence from the house I work for. Yours truly, Claude 
Le May' — contrary to the form of the statute in sueh case made and provided 
and agaiUst the peace and dignity of the United States." 

The defëiidaut demurred to the indictment and each count thereof on the 
fdllowing grounds: "(1) Said indictment charges the défendant, John B. Eth- 
eredge, with more than three separate and distinct offenses committed within 
the same six months. (2) Said indictment contains four separate counts, 
each of which charge the défendant with separate and distinct violations of 
section 54S0 by mailing the four separate letters, ail within the same six 
months. (.3) Said indictment does not show that the défendant had devised 

"For other cases see same topié'& § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 



436 186 FEDERAL REPORTER 

a schenie and artifice to defraud Loftis Bros., of Chicago, by opening corre- 
spondence with the said Loftis Bros, by means of the post office establishment 
of the United States. (4) Said indictment does not show tliat the said de- 
fendant made to Loftis Bros, any false représentation or prêteuse for the 
purpose of procuring said diamoiid ring. (5) Said indictment does not de- 
scribe a scheme and artifice to defraud Loftis Bros, by means of opening cor- 
respondence and communication with them by means of the post office estab- 
lishment of the United States, in this: That it does not show that the said 
.Tohn B. Etheredge as a part of said scheme intended to represent any false 
matters to said Loftis Bros., or that he intended to make them any false prê- 
teuse, or token, for the purpose of procuring froni them said diamoud ring. 
(6) Said indictment does not show that the said John B. Etheredge, défend- 
ant, made any false représentations to the said Loftis Bros, for the purpose 
of obtainlng said diamond riug, or that he intended, as a part of said scheme, 
to make any such false pretense for the purpose of obtainlng the same. (7) 
There is no charge in said indictment that the said défendant intended as a 
part of the scheme and artifice set forth therein to make any false représen- 
tations to Loftis Bros, or any other person for the purpose of procuring said 
diamond ring, or that he as a matter of fact did make, either through corre- 
spondence or otherwise, any false représentation for the purpose aforesaid. 
(8) Said Indictment charges no offense under the laws of the United States." 
The demurrer was overruled, whereupon the défendant pleaded not guilty, 
a trial was had, the jury returning a verdict of guilty as to the flrst, third, 
and fourth counts of the Indictment, and the defeudant was thereupon sen- 
tenced to be confined in the penitentlary for 18 months and to pay a fine of 
$500. 

Shelby S. Pleasants, for plaintiff in error, 
O. D. Street, U. S. Atty. 

Before PARDEE, Circuit Judge, and TOULMIN and JONES, 
District Judges. 

JONES, District Judge (after stating the facts as above). This 
case is not controUed in any way by the Pénal Code of 1910. The in- 
dictment is found on section 5480 of the Revised Statutes, as amended 
by the act of March 2, 1889, and charges that the offense was com- 
mitted on the 27th day of April, 1908. 

[1] The provision of the statute regarding the number of counts 
which may be joined in the same indictment for separate offenses com- 
mitted within the same six calendar months relates merely to the mode 
of procédure. The inclusion of more than three counts in the same 
indictment does not vitiate it as an entirety. Neither the reason nor 
the letter of the statute requires the court to hold that ail good counts 
in such an indictment are rendered bad merely because the indictment 
contains counts in excess of the number which the statute permits to 
be joined in the same indictment. The indictment hère contains four 
counts, three averring a scheme to defraud lyoftis Bros., a corporation, 
and the fourth charging a scheme to defraud Loftis Bros. & Co. a 
partnership. Each of the counts sets out the same "scheme or artifice" 
to obtain the same ring by the same persons and the posting of letters 
in exécution of the same scheme. It is doubtful, to say the very least 
of it, whether more than three counts which differ from each other 
as hère only in varying descriptions of the same offense fall within 
the reason of the rule forbidding the joinder of more than three dis- 
tinct offenses in the same indictment. It is not perceived how the 
mère joinder of more than three offenses could so préjudice the de- 
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fendant that he ouglit not to be tried on the indictment at ail. If, 
however, that were made to appear, the court could quash the indict- 
ment. Ôrdinarily ail the rights of the défendant will be amply safe- 
guarded by directing the prosecution before entering upon the trial to 
nol. pros. ail the counts in excess of three, or, if the court be of opin- 
ion that the several counts are merely varied descriptions of the same 
offense, it can allow the trial to proceed on the indictment until the 
prosecutor's évidence manifests an élection as to the three counts upon 
which he will proceed, and then compel him to abandon the other 
counts. Pointer v. U. S., 151 U. S. 396-493, 14 Sup. Ct. 410, 38 L. 
Ed. 208. The défendant did not ask the court below to take any of 
thèse steps. He demanded in effect that the prosecution of ail the 
charges contained in the indictment be discontinued merely because 
the indictment joined more than three separate offenses within the 
same six calendar months. The demurrer to the indictment on that 
ground was properly overruled. 

The remaining grounds of demurrer résolve themselves into the 
objection that the indictment does not disclose any "scheme or arti- 
fice to defraud" within the meaning of the postal laws, and, waiving 
that, that the indictment does not set forth the facts relating to the 
offense with' sufificient definiteness to fairly apprise the défendant 
of the nature of the offense preferred against him. 

[2] It has been settled by repeated décisions that a good indictment 
under this statute must allège not only that the défendant had devised 
a "scheme or artifice to defraud," but it must also set out clearly what 
the artifice was wherein the fraud consisted, and how it was to be 
accomplished, and that charging the offense in the language of the 
statute alone is not sufificient. United States v. Hess, 124 U. S. 486, 
8 Sup. Gt. 571, 31 L. Ed. 516; Stokes v. United States, 157 U. S. 187, 
15 Sup. Ct. 617, 39 L,. Ed. 667. Nothing in a criminal case can be 
charged by implication, but every fact must be clearly alleged. Carll's 
Case, 105 U. S. 611, 26 E. Ed. 1135; United States v. Post, 113 Fed. 
852. The indictment must show clearly that the person charged has 
devised or intended to devise a "scheme or artifice to defraud"; that 
he intended to effect it by opening or intending to open correspondence 
with some other person through the post office establishment, or by 
inciting some other person to open communication with him; and 
that in executing the scheme charged in the indictment the accused 
has either deposited a letter or packet in the post office or has taken 
or recelived one therefrom. As said in Miller v. United States, 133 
Fed. 341, 66 C. C. A. 403 : 

"Wheii one is indicted for a serious offense, the presumption Is that he is 
not guilty, and that he is Ignorant of the supposed facts upon which the 
charge àgainst him is founded. He is unable to procure and présent the évi- 
dence ir. his défense — indeed, he is deprived of ail reasonable opportunitv to 
défend— unless the indictment clearly discloses ail the facts upon which' the 
charge of the commission of the offense Is based. It must set forth the facts 
which tae pleader claims constitute the alleged transgression so distinctly as 
to advise the accused of the charge which he has to meet, so fully as to give 
him a fair opportunity to prépare his défense, so particularly as to enable 
lùni to avall himself of a conviction or acquittai in défense of another prose- 
cution tbi the same crime, and so clearly, that the court upon an examination 
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of the Indietment may be able to deteroaine whether or not under the law tbe 
facts there stated are sufflcient to support a conviction." 

The indietment does not set eut whether the scheme was that one 
Claude Le May was to open correspondence or communication with 
Loftis Bros, by the use of the post office establishment, or whether 
the défendant was to open such correspondence. It might well be 
that Claude Le May "would order a ring," and yet that prior corre- 
spondence by other persons was intended to be opened with Loftis 
Bros., as a part of the scheme to pave the way for favorable réception 
of the order when actua:lly sent by Le May. It is not alleged that 
pursuant to the scheme Le M'ay opened correspondence with Loftis 
Bros, and ordered the ring of them with the promise to pay for it by 
iristallments or otherwise. It is not evén alleged that the communica- 
tions deposited in the post office mentioned in the several counts were 
in any wise false. The letter, which it is alleged Le May wrote, and 
Etheredge placed in the post office, is contradiçtory of the scheme 
alleged in the indietment that Le May wQuld order a diamond ring 
to be paid for in installments, in that the letter ordered a diamond 
ring and inclosed a-eheck for $30, and says nothing about future pay- 
ments.,, In its last analysis, the indietment charges , nothing more than 
the mailing of a letter by one person which was written by another 
person with the understandirig that the ring ordered would not be 
paid for, but converted to their joint use. It is not alleged that it was 
any part of the understanding between them that the order would be 
preceded by other letters to influéilce in any way the judgment of 
the person to whom the order was addressed, or that it was to be 
f ollowed by other letters, making any misrepresentation or false 
statement as to the solvency, character, or occupation of the sender 
of the order, or otherwise,' to get the order filled. It is not alleged 
that the letter actually, sent contained any false statements of any 
kind, or that it made any promise whatever. The plan described in the 
indietment really shows nothing more than the mailing of a letter 
with a fraudulent intent. The averment of such intent, indeed, is 
essential, but it takes something more than the mailing of a letter with 
a fraudulent intent to constitute "a scheme or artifice to defraud" 
within the meaning of the statute. The character of "the scheme or 
artifice" the law détermines on a just considération of the form in 
which it is pietured to the petson who is expected to act on it, and 
whether the scheme thus represented is of sUch a character, if truly 
presented, as woûld ordinarily deceive a person capable of attending 
to his own affairs. If the plan does not hâve thèse characteristics, 
and, in conséquence, does not constitute "a scheme or artifice to de- 
fraud," it is not converted into such "scheme or artifice" merely be- 
cause two persons, instead of one, thought out the plan or agreed to 
exécute it. The plan hère formed for obtaining the ring is one of the 
simplest and commonest ways in which professed buyers cheat sellers, 
and is asold as human nature, and is not likely to deceive any one 
who is'possessed of Sufficient mental capacity to attend to the ordinary 
affairs of Hfe. Sellers of gbods to persons at a distance, particularly 
when engaged in the risky business of selling diamonds on a crédit to 



ETHEREDGB V. UNITED STATES 439 

strangers, as the courts know from common knowledge, are always 
on their guard against such methods of swindling. A method so 
simple unfolded to the intended victim of the fraud merely in the 
form of an order to ship goods, without more, without any false de- 
scription of anything, or any promise, and not intended to be preceded 
or followed by other statement of the schemers, cannot, we think, 
amount to a "scheme or artifice" within the spirit and the purview of 
the statute. This conclusion, we think, is inévitable from a just con- 
sidération of the words of the statute itself, the character of the evil 
sought to be suppressed, the history of the enactment designed to rem- 
edy the evil, and the objects of the power conferred upon Congress 
to regulate the mails. 

The authority of Congress to enact statutes preventing the abuse of 
the mail facilities is found in that clause of the Constitution which 
confers the power to establish post offices and post roads. Congress 
has no grant of authority to regulate morals or to exercise the police 
power proper which is retained by the states. The statute does not 
ascertain or define, otherwise than by the gênerai description "scheme 
or artifice to defraud," what methods or conduct in effecting a fraud 
by the use of the mails the statute intends to proscribe and punish. 
Unless the plan or method in effecting a fraud by the use of the mails 
is of such a nature as to constitute "a scheme or artifice to defraud" 
within the meaning of the postal laws, it is not punishable under the 
statute. Were the words "scheme or artifice" as used in this statute 
intended as a mère équivalent of plan or mode for effecting a fraud ? 
Every choosing of means or détermination of the steps to be taken to 
efïect any given end may, in a gênerai sensé, be said to be the devis- 
ing of a plan or method to accomplish that end, and, if every plan or 
method for working a fraud be treated as "a scheme or artifice to de- 
fraud" within the meaning of the statute, every intentional use of the 
mails to eiïect a fraud, whatever its nature or hovi^ever remotely or 
indirectly it assisted in the perpétration of the fraud, would fall within 
the purview of the statute. Such a construction would inevitably 
resuit in the fédéral courts supervising the crédit transactions of the 
country in a large measure, through the administration of the criminal 
statutes. Every person who fiUed an order for goods on a crédit 
where the mails were used could, and many would, prosecute the de- 
linquent debtors before the fédéral courts on the simple, naked charge 
that they entertained the intent not to pay for the goods but to de- 
fraud, when the order was posted, and thus used the mails in effecting 
"a scheme or artifice to defraud." It would burden their dockets with 
many unfounded prosecutions, and resuit in the nature of things in 
much oppression. If such was the intent, why was it not expressed 
in a simple and direct provision, to the éffect that any person who 
resorted to the mails to aid him in effecting a fraud of any kind 
would be punished criminally? The practical difficulties of rightly 
solving such questions, where, primarily, only the relation of debtor 
and creditor exists, and the criminality dépends on a mental status, 
which is seldom capable of direct proof , has led to the policy in many 
of the states not to deal with such forms of fraud by criminal pro- 
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ceedings, but to leave the wrong and injury to be redressed by civil 
remédies. The inquiry suggests itself why Congress, which is famil- 
iar with the meaning and use of words if it intended to deal with 
every fraudulent use of the mails, employed such careful phraseology 
to express that purpose. Although Congress bas power to punish 
any use of the mails for any fraudulent purpose in any manner what- 
ever, a policy so far-reaching in its conséquences and so likely to 
promote abuses ouglit not to be imputed to its législation on the sub- 
ject, in the absence of language manifesting such an intention in the 
clearest and most unequivocal terms. 

"It is a familiar rule that a thing may be within the letter of the 
statute, and yet not within the statute, because not within its spirit, 
nor within tlie intention of its makers. * * * Frequently words 
of gênerai meaning are used, words broad enough to include tlie act 
in question, and yet a considération of the whole législation and the 
circumstances surrounding its enactments or the absurd resvdts which 
follow f rom giving such broad meaning to the words makes it unrea- 
sonable to believe that the legislator intended to include the particular 
act." Holy Trinity Church v. United States, 143 U. S. 457, 12 Sup. 
Ct. 511, 36 L. Ed. 226. "A literal interprétation of words in most 
common use, and having a well-defined meaning as ordinarily used, 
would not inf requently def eat, rather than accomplish, the intention 
of the party using them. The ground and cause of making the statute 
explains its intent." Smith v. People, 47 N. Y. 330. "Nothing is per- 
haps more frequently misunderstood than language often is which at 
first blush appears to be plain, if considered by itself. The subject, the 
occasion, the surroundings, and the end to be accompHshed must be 
steadily kept in view." Lane v. Kolb, 92 Ala. 643, 9 South. 875. 

The causes which led to the passage of the statute are well known. 
In a vast and growing country Hke ours, with its excellent mail facil- 
ities, unscrupulous persons wgre in the habit of utilizing the post of- 
fice establishment for the purpose of effecting frauds and cheats upon 
the ignorant or unsuspecting in many seductive ways. The mails were 
flooded with letters and prospectuses concerning ail manner of enter- 
prises and ventures in which individuals were invited to participate. 
Thèse projects in which persons were thus solicited to become inter- 
ested seldom had any relation to the ordinary purchase and sale of 
commodities in the markets, or the customary opérations of trade and 
commerce. They were generiilly paraded in the garb of proposais or 
ofïers of some kind, which, under the circumstances set forth, were 
asserted to aflford rare opportunities of gain, or the betterment in some 
way of conditions of mind, body, or estate of those who would 'act on 
the faith of the représentations. While thèse projects and offers dif- 
fered widely in scope and nature, the manner of their présentation 
through the mails was always marked by the sarae distinguishing char- 
acteristics, when they were conceived with a fraudulent intent. The 
"scheme or artifice" was invariably bolstered by false pretenses, such 
as that the schemer or his associâtes were engaged in a particular call- 
ing or occupation, when in f act not so engaged ; or that he was man- 
aging or promoting some existing or contemplated enterprise, when 
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no such enterprise was in existence or contemplated, or, if actually 
iindertaken, was materially différent in conditions from that de- 
scribed; or that money or property intrusted to him in carrying out 
the scheme would be applied in a particular way, when he had the 
intent not to apply it at ail, but to convert it to bis own use ; or that 
he was manufacturing or selling some particular kind of wares or 
^oods when he was not so engaged, or, if he was making or selling 
them, intended to fill orders with worthless imitations, or not to fill 
them at ail ; or where he represented the wares and goods were valu- 
able for particular purposes, when he knew, although he furnished 
them, they were worthless for such purpose, or that he possessed cer- 
tain skill or attainments, the exertion of which would accomplish cer- 
tain results for those employing him, when, in fact, he possessed no 
such skill or attainments, or, if he did, knew he could not effect what 
was promised, or did not intend to exert them as he promised; or 
other like circumstances to induce persons to negotiate with him 
through the mails that he might def raud them. 

The misuse of the mails in thèse and kindred modes was the evil 
intended to be suppressed, and the examples we hâve given clearly 
point out the nature and scope of the conduct and misbehavior in the 
use of the mails which Congress had in mind when it spoke of "any 
scheme or artifice to defraud." The purpose of the statute was to pre- 
vent the circulation through the mails of cunning appeals to human 
passion for gain by untruthful and seductive embellishment of ad- 
vantages of engaging in ventures, beg'etting confidence where it would 
not otherwise be bestowed, and luring persons of ordinary prudence 
and intelligence into fraudulent transactions and ventures, in which 
they would not otherwise be persuaded to embark. In short, as said 
in Durland v. United States, 161 U. S. 307, 16 Sup. Ct. 508, 40 L. Ed. 
709, the statute meant to put an end to the use of the mails in tempting 
and cheating the ignorant and unsuspecting by the allurement "of 
schemes glittering and attractive in form, though unreal and deceptive 
in fact." United States v. Clark (D. C.) 121 Fed. 190; Post v. United 
States, 135 Fed. 1, 67 C. C. A. 679, 70 L. R. A. 989; United States v. 
Mitchell, 36 Fed. 492, 1 L. R. A. 796; United States v. Owens (D. C.) 
17 Fed. 72. Beyond this, the statute did not intend to go. When it 
spoke of "scheme or artifice," it did not intend to cover, as we hâve 
endeavored to show, every method, however simple and crude, by 
which one man endeavors to defraud another, by proposai to buy bis 
property, without intention to pay for it in any evènt. Such conduct, 
it is true, amounts to a cheat or fraud at the common law, and is im- 
moral, and Congress bas the right to punish it when the mails are used 
to effect such an end ; but it has not expressed any intention to do so, 
except when such deceit and fraud are accomplished by methods 
which amount to "a scheme or artifice to defraud." The term, as 
used in the statute, includes much more than the sending of an order 
for goods with the intent not to pay for them, and thereby to defraud 
the seller. On the other hand, the fraudulent conduct which will 
bring the schemer within the statute is not confined to fraudulent mis- 
representations as to past or existing facts, and the schemer may be 
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guiltyby the making of a fraudulent promise as to something to be 
donc in the future, if the false promise be interwoven or connected 
with other intentional misrepresentations so cumiingly blended and 
presented that they would ordinarily mislead a man of common pru- 
dence. There must always be a "scheme or artifice" of which the 
promise fprms a part to bring the offender within the statute. A mère 
fraudulent promise to be performed in the future, whereby one ob- 
tains goods f rom another, without paying for them, disconnected from 
anything in the transaction which amounts to a "scheme or artifice," 
will not sufifîce to uphold a conviction for a violation of section 5480 
of the Revised Statutes as amended by the act of March 2, 1889. 
Whether such conduct would come within the statute, as it appears 
greatly enlarged in section 215 of the Pénal Code (U. S. Comp. St. 
Supp. 1909, p. 1455), or whether the making of a fraudulent promise 
as a means of obtaining property, constitutes a "scheme or artifice" 
within its meaning, is not involved on this writ of error, and no opin- 
ion is intended to be expressed as to it. The inclusion in the revision 
of the statute of the words "for obtaining money or property by means 
of false or fraudulent prêteuses, représentations or promises," not 
found in it before, after fréquent amendments to broaden the scope 
of the législation, is persuasive at least that Congress in its législation 
prior to that amendment has not construed a mère false or fraudulent 
promise, standing alone, to constitute a "scheme or artifice." 

We are aware that gênerai language is used in the opinion in Dur- 
land's Case, supra, which, considered apart from the case then before 
the court, would support a contrary conclusion. The scope and mean- 
ing of the gênerai language in an opinion must, of course, be confined 
to the facts of the case before the court. In that case the indictment 
alleged an elaborate scheme to defraud, of which the promise to be 
performed in the future was only one of the constituent éléments. 
The Provident Company had fraudulently obtained large investments 
in its business, and held out fraudulent promises about the maturity 
and rédemption of its investment bonds and the return of investments, 
with no intention of carrying out the scheme presented, on the faith 
of which scheme the money was invested. The indictment charged a 
fraudulent device in the organization and promotion of a business 
whose advantages were cunningly and seductively held out to the pub- 
lic, in the nature of a lottery, with the fraudulent intention of procur- 
ing the money of others on the faith of the scheme thus held out, with 
no intention of honestly executing it. There was much more than a 
mère naked promise to pay for goods, fraudulently made, and never 
intended to be kept. In Culp v. United States, 82 Fed. 990, 27 C. C. 
A. 294, apparently a scheme such as hère charged was held to fall 
within the statute. The indictment itself is not set out in the report 
of the case. The argument hère as to the proper construction of the 
statute does not seem to hâve been presented to the court in that case, 
and the only question actually decided in the opinion, though it con- 
tained dicta on the points hère presented, was whether the act of 
March 2, 1889, operated to narrow the scope of, or repeal, section 5480 
of the Revised Statutes. 
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For thèse reasons, the judgment of the Circuit Court is reversed, 
the verdict of the jury set aside, and the cause is remanded, with in- 
structions to enter judgment sustaining the demurrer to the indict- 
ment on the third, fifth, and eighth grounds. 



BARBER ASPHALT PAVING 00. v. AUSTIN. 

(Circuit Court of Appeals, Eiglith Circuit. Marcli 30, 1911.) 

No. 3,450. 

1. Masibb and Servant (§ 278*) — Injuby to Servant— Négligence. 

Tlie location in a bricliyard of uncovered and unguarded mantioles Con- 
necting with underground conduits leading to kilns for burning brick, at 
places in close proximity to where employés are invited and expected to 
pass in the discharge of tlieir common duties, is substantial évidence of 
tbe master's négligence. 

[Ed. Note. — Por other cases, see Master and Servant, Dec. Dig. § 278.*] 

2. Masteb and Servant (§ 221*) — Injury to Servant— Assumption of Risk. 

An employé, who continues in the employment for a reasonable time 
in reliance on the promise of the employer to repair defects complalned 
of, does not assume the risk of injury resulting from such defects. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 638- 
647 ; Dec. Dig. § 221.*] 

3. Mastee and Seevant (§ 204*) — Assumption of Risk— Statutes. 

Aets 32d Gen. Assem. lowa, c. 181, relieving an employé from risk in- 
cident to remainlng in the employment on bis giving a written notice of 
a defect causing injury, does not supersede the eomniou law making a 
complalnt of defect, promise of réparation, and remaining in employment 
in reliance on the promise, essential to secure immunity from assumption 
of risk, but confers an additional right. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 544- 
546; Dec. Dig. § 204.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Statutes (§ 239*) — Construction — Changing Common Law. 

A statute will not be construed as altering the common law farther 
than Its words import. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 320; Dec. Dig. 
i 239;* Common Law, Cent. Dig. § 12.] 

5. Master and Servant (§ 236*) — Injuet to Servant— Contributoet Nég- 

ligence. 

An employé, continuing in the employment in reliance on the employ- 
er's promise to repair defects complalned of, is not relieved from the 
duty of observlng ordinary care for hls own safety. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 681, 
723-742; Dec. Dig. § 236.*] 

6. Master and Servant (§ 289*) — Injuries to Servant- Conteibutoey Nég- 

ligence—Question FOR Jury. 

Whether an employé, injured by falling into an open manhole on the 
employer's premlses, was guilty of contributory négligence, lield, under 
the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Charles Austin against the Barber Asphalt Paving Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

This was a suit to recover damages for Injuries alleged to hâve been oc- 
casloned by the négligence of the défendant comiiany in maintaining an opeu 
manhole on its premises into which plaintiff fell and sustained an injui-y. 
The défenses were a déniai of defendant's négligence, assumption of risk, and 
contributory négligence by plaintiff. 

There was substantial tèstlmony tending to show that the premises where 
the injury occurred consisted of a brick-payed yard in which were located 
16 kilns for burning brick wlth an underground conduit extending from each 
of the kilns to a nearby smokestack. A separate manhole, distant about eight 
feet from the klln and close to the smokestack, which was two feet in diame- 
ter, extended from surface of the yard to a depth vertieally of about seveu 
feet and connected with each conduit leading from the kilns to the stacks. 
In the process of burning brick thèse manholes were required to he opened a 
part of the time, and when open were uncovered and unguarded. The beat in 
them until they were completely cooled ofC by opening them up was so in- 
tense as to severely burn if not to kill an unfortunate that might fall into 
them. About this yard Workmen, Includlng the plaintiff who had gênerai 
charge of the brick burning, were required to perform dutles which oceasion- 
ally took them across the yard between the kilns and manholes. In goin,<r 
from the lower end of the yard to the office of the superintendent at the up- 
per end, workmen or otbers could and naturally would go directly over the 
pavement between the kilns and stacks, but could go around the yard in a 
more circuitous way. Plaintiff had large expérience in burning brick and had 
been In the employ of the défendant in gênerai charge of the burning opéra- 
tions for two years before his injury, and during that time at least had been 
familiar with the location of the manholes and of the requirement for open- 
ing them. 

The verdict, on the issues joined, conclusively established that a short time 
before the accident in question plaintiff complalned to the gênerai superin- 
tendent of the défendant of the danger to himself and other workmen from 
the unguarded manholes and exacted a promise from him to bave them prop- 
erly guarded or protected. Relying on that promise, he contlnued to work in 
the yard, and before a reasonable time had elapsed for the fulflllment of the 
promise, while passing through the yard between one of the kilns and its 
smokestack in obédience to a call from the gênerai superintendent to report 
at the office, and being distracted by a heavy wind which blew off his hat, he 
fell into a manhole and recelved serions injuries. 

From a Judgment in favor of plaintiff, the défendant prosecutes error. 

Nathaniel T. Guernsey (Alonzo C. Parker and William E. Miller, 
on the brief), for plaintiff in error. 

Eugène D. Perry (Silas B. Allen, on the brief), for défendant in 
error. 

Before HOOK and ADAMS, Circuit Judges, and RINER, District 
Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
important question in this case is whether the Circuit Court erred in 
refusing to instruct the jury to return a verdict for the défendant. 
It is claimed this should hâve been done because there was no substan- 
tial évidence of négligence by the défendant and because the évidence 
conclusively showed plaintiff to hâve assumed the risk and to hâve 
been guilty of contributory négligence. 
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[1] We find it unnecessary to détail the évidence with respect to 
défendantes négligence. The learned trial judge fairly submitted this 
question to the jury. He told them : 

"Now the one question Is: Was the company guilty of négligence in not 
barricading the manhole? Now that question I leave to you. SVould an ordi- 
narily prudent man hâve barricaded that manhole?" 

No exception was taken to the charge in this particular, and without 
doubt the location in the yard at places in close proximity to where 
the employés were invited and expected to pass in the discharge of 
their common duties, of dangerous pitfalls like the manholes in ques- 
tion without either guarding them or protecting them, constituted sub- 
stantial évidence of négligence on the part of the défendant. Foster 
V. Portland Gold Min. Co., 52 C. C. A. 393, 114 Fed. 613. 

We pass, therefore, to a considération of the questions whether 
the plaintiff assumed the risk or negligently contributed to the injury 
which he sustained. 

[2] It is first contended that by reason of his long familiarity witli 
and actual knowledge of the exposed condition of the manholes he 
assumed the risk of continuing to work in the yard in close proximity 
to them. This would undoubtedly be true except for the complaint, 
promise to repair, and continuance in the employment in reliance upon 
that promise. Tested by this rule, there was, in our opinion, no as- 
sumption of the risk in this case for a reasonable time within which 
the promised repair could hâve been made. Crookston L-umber Co- 
V. Boutin,_ 79 C. C. A. 368, 149 Fed. 680, 

[3] It is urged, however, that the statute of lowa (Acts 1907, c. 
181, p. 182) required the complaint of defect to be in writing, and 
because no such written complaint was made plaintiff's assumption 
of risk was not avoided. ' The statute in question reads as f ollows : 

"In ail cases where the property, works, machinery or appliances of an em- 
ployer are détective or ont of repair and the employé bas knowledge thereof, 
and has given written notice to the employer * * * of the particular de- 
fect or want of repair, * * * no employé after such notice, shall by rea- 
son of remainlng in the employment with such knowledge, be deemed to hâve 
assumed the risk incident to the danger arising from such defect or want of 
repair." 

We do not think this statute supersedes the common law which 
made a complaint of defect, promise of réparation, and remaining in 
employment in reliance upon the promise essential to secure immunity 
from assumption of the risk. The lowa statute relieves a servant 
from the risk, incident to remaining in the employment of a master 
provided only he shall hâve given a notice in writing of a defect which 
caused his injury. His immunity is not made dépendent upon the 
proof of a promise by the employer to cure the defect or reliance 
upon that promise. We think, therefore, the statute was intended to 
confer a cumulative or additional right rather than to abridge an ex- 
isting one. 

It is not believed the Législature intended to take away this ex- 
isting right, but rather to make an alternative or cumulative provi- 
sion which when available would render the right more secure. 
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[4] The common-law right is clearly not inconsistent with the stat- 
utory right. 

"No statute is to be construed as altering the common law, f arther than 
Its words import. It Is not to be construed as maklng any Innovation upon 
the common law which it does not fairly express." Shaw t. Railroad Co., 
101 D. S. 557, 565, 25 L. Ed. 892. 

See, also, to the same effect, Kinyon v. Chicago, etc., Ry. Co., 118 
lowa, 349, 92 N. W. 40, 96 Am. St. Rep. 382; Rich v. Keyser, 54 
Pa. 86; Rosin v. Lidgerwood Mfg. Ce, 89 App. Div. 245, 86 N. Y. 
Supp. 49; Colorado Milling Co. v. Mitchell, 26 Colo. 284, 58 Pac. 28. 

[5] Although the complaint and promise of réparation may hâve 
reheved the plaintiff from the assumption of the ordinary risk of 
continuing in defendant's service for a reasonable time thereafter, it 
did not relieve him from afterwards observing ordinary care for his 
own safety. Crookston Lumber Co. v. Boutin, supra. 

Does the proof conclusively disclose that he failed in doing so? 

[6] Defendant's counsel contend that he might hâve gone around 
the yard on either side on his way to the office when summoned there ; 
that a safe way was there provided for him; that his sélection of 
a way through the yard which took him near the dangerous manhole 
was a choice of a dangerous way when a safe way was provided; 
and that this constituted contributory négligence on his part. We 
do not think we can déclare as a matter of law that this wtis so. The 
way through the yard was not so obviously dangerous as to preclude 
the possibility of any one in the exercise of reasonable care in safely 
employing it. The yard was paved with brick, and there was a clear 
passageway seven or eight feet wide between the kiln and the open 
manhole. Workmen about the yard had fréquent occasion in the 
discharge of their duties to pass there, and the way through the 
yard past thèse manholes was the customary way taken by the em- 
ployés. Neither was the way around the yard so free from péril as 
to afford assurance of greater safety if that circuitous route had been 
selected. On the sides of the yard were railway tracks upon which 
cars were frequently moved and wagonways over or across vifhich 
gangs of workmen were frequently wheeling brick and performing 
duties connected with their employment. 

In view of thèse and other facts, we think the question of contribu- 
tory négligence was for the jury to décide. 

The cases relied on by défendant are unlike this. 

In Crookston Lumber Co. v. Boutin, supra, a servant undertook 
to clsan a puUey over which a dangerous band saw was revolving, 
heedlessly and recklessly occupying a position of great danger when 
he could readily hâve occupied a position of perfect safety. 

In Williams Cooperage Co. v. Headrick, 86 C. C. A. 548, 159 Ved. 
680, the plaintiff took a short eut through a narrow and perilous way 
18 inches wide, which brought him into close proximity to a rapidly 
revolving ripsaw, when a slight détour would hâve taken him over 
an unquestionably safe way to his destination. 

In American Linseed Company v. Heins, 72 C. C. A. 533, 141 Fed. 
45, a workman attempted to jump over a revolving drum when he 
could hâve readily walked around it in perfect safety. 
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Thèse cases and others like them plainly disclose that the plaintiff 
underiook to perform an act carelessly and recklessly when a safe 
and convenient way for doing it was open before him. 

The présent case discloses no such obvious recklessness. On the 
contrary, it discloses a fair controversy of fact whether plaintiff un- 
der ail the circumstances exercised reasonable or ordinary care for 
his own safety in going through the yard rather than around it. 

There was substantial évidence to warrant a submission of this is- 
sue to the jury, and it seems to hâve been donc in an unexceptionable 
way. 

Other assignments of error, in so far as they were based on ex- 
ceptions properly presented, hâve been examined and found to be un- 
tenable. 

The judgment is affirmed. 



JACKSON V. MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 24, 1911.) 

No. 3,345. 

Appeal and Ekkob (i 259*) — Eeview— Findings of Fact. 

Where no exceptions tiare been taken to rulings by the court In tbe 
progress of the trial, the court's flndlngs of fact are coucluslve on a writ 
of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 149S- 
1502 ; Dec. Dig. § 259.*] 

Appeal and Ekrob (§ 73S*) — Assignments of Error— Question or Law. 
An asslgnnieiit tbat the court should hâve rendered a judguieut for 
plaintlfC on the pleadlng.s présents a question of law for review on a wrlt 
of error. 

TEd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3025- 
3027; Dec. Dig. § 733.*] 

Pleading (§ 349*) — Action on Polict— Coisstiîuction. 

In an action on a pollcy providing for quarterly premiuras, and giving 
30 days, called "grâce," wlthln which preiuiums nuiy be paid afler a date 
specilled, piaintift' pleaded that prior to the maturity of the premium on 
August 8, 1903, an extension of 60 days was granted, and that on October 
5th following a tender of the premium was made and refused. Défendant 
denied an extension to October 8th, and followed with a déniai of any 
extension "for any other period of time except a 60-day extension from 
July 8, 1903." Held, that such allégation did not constitute an admission 
as a matter of law that the 60-day extension should be supplemenled by 
the 30 days of grâce, sp as to entitle plaintlfC to judgment on tlie plead- 
ings. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § 349.*] 
Insurance (§ 349*)— Policy— Con.struction— Forfeituke. 

Where by a life pollcy the insurer's obligation to pay was based on the 
condition that the annual premium should be paid in advance on the de- 
livery of the pollcy, and thereafter to the insurer on speclfied dates in 
every year durlng the eontinuance of the contract, the fact that the pol- 
lcy did not contain an express provision for forfelture did not preclude 
a défense of forfelture for nonpayment of premiunis wlthln the time spec- 
lfied. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 891 ; Dec. Dig. 
§ 349.*] . 



•For other cases see sam« toplo & § ndmeee In Dec. & Am. Dlgs. 1907 to -iate, & Eep'r Indeie» 
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5. Appeal and Erroe (§§ 959, 969*)— Matters of Discrétion— Review. 

Déniai of requests to amend the pétition and its amendments, and 
that the trial court make a spécial flnding of faets, in the exercise of the 
trial court's discrétion, would uot be interfered with on a wrlt of error, 
unless the discrétion was abtised. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3825; 
Dec. Dig. §§ 959, 969.*] 

6. Pi.eadi:jg (§ 236*)— AMEa-oMENT- Application eok Leave—Denial— Dis- 

crétion. 

Where the trial judge had carefully considered ail the questions sought 
to be presented by proposed amendments to the pétition, his refusai to 
permit the amendment, application for whicli was uot made untU 40 days 
after the entry of final judgmeut, was not an abuse of discrétion. 

[Bd. Note. — For other cases, see Pleadlug, Cent. Dig. § 601; Dec. Dig. 
§ 236.*] 

7. Teial (§ ,392*)— Spécial Fikdings-^Request— Time. 

A request that the trial .1udge sign spécial fludiugs of fact, not made 
until 40 days after the entry of final judgmeut, was too late. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 917 ; Dec. Dig. § 
392.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Sarah A. Jackson against the Mutual Life Insurance 
Company of New York. Judgment for défendant, and plaintifl: brings 
error. Affirmed. 

J. T. Allensworth, for plaintiiï in error. 

John S. Dean (James McKeen, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges. and WILLIAM 
H. MUNGER, District Judge. 

ADAMS, Circuit Judge. This was a suit in five counts on five 
separate policies of insurance on the life of Don W. Jackson, who 
died October 13, 1903. The défense was that the policies lapsed 
by the nonpayment of premiums of $13.30 on each policy, which 
fell due July 8, 1903. By way of anticipating this défense the bene- 
ficiary, Sarah A. Jackson, plaintiff in error, in her amended and sec- 
ond amended pétitions alleged : 

"That prier to the date when the July 8, 1903, premium became due and 
payable by the terms of said policies, the said défendant compauy granted 
an extension of 60 days' time to the said Don W. Jackson for the paynient of 
the July 8th extension, by the ternis thereof and the conditions of said pol- 
icies; and on, to wit, the 5th day of October, 1903, oiie J. D. Hutehings made 
full and complète tender thereof, together with ail subséquent premiums, as 
above alleged, which said tender was wholly refused by said Company as 
aforesaid ; * * ♦ that the 60-day extension for the payment of the July 

8. 1903, premium, as therein alleged, was granted both by written and oral 
communication from said défendant Company, and took effect and began on 
the 8th day of August, 1903, and expired on the 8th day of October, 1903." 

The défendant denied: 

"That it extended the time for payment of the quarterly premiums due on 
said policies from the 8th day of August, 1903, to the 8th day of October, 1903, 
as alleged in said original and amended pétition, nor for any other period of 
time, except a 60-day extension from July 8, 1903." 

•ffor other casCiS see same topic & § numbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Inde.xes 
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A- jury was duly waived, and the cause submitted to the court on 
the proof taken. A gênerai judgment, without any finding of facts, 
was rendered in favor of the défendant. No exception was taken to 
any ruling of the court in the progress of the trial on the admission or 
exclusion of évidence or otherwise. Neither was there any request 
for a ruling upon the légal sufficiency or effect of the évidence. 

A certain definite issue of fact was joined in the case, whether 
the agreement of the parties, taken in connection with the terms 
and conditions of the policies, extended the time of payment of the 
July premium to September 8th or October 8th. The trial court 
heard the proof, both oral and written, and from it ail found and 
decided that the extension was to September 8th only. 

[1] No exceptions having been taken to any rulings of the court in 
the progress of the trial, the finding of this fact is conclusive. No 
question of law is presented for review. Hughes County v. lyiving- 
ston, 43 C. C. A. 541, 104 Fed. 306; York v. Washburn, 64 C. C. A. 
132, 129 Fed. 564, and cases cited. 

[2] But it is assigned for error that the court should bave rendered 
a judgment for plaintiff on the pleadings. This présents a question 
of law for our considération. Lehnen v. Dickson, 148 U. S. 71, 13 
Sup. Ct. 481, 37 L. Ed. 373. 

[3] The policies gave 30 days, called "days of grâce," within which 
premiums might be paid after the times specified for their payment. 
In view of this provision, it is contended that that part of défendants' 
answer following its déniai of the alleged extension to October 8th, 
wherein it is said, "Nor for any other period of time except a 60-day 
extension from July 8, 1903," was an averment that the admitted 
extension of 60 days should be supplemented by the 30 days of grâce, 
and, as so supplemented, would extend to October 8th. 

We think this is far-fetched. Pleadings must receive a rational 
construction. The obvions purpose of the defendant's answer was 
to deny the allégation of the pétition that there had been an extension 
of time given the insured to pay the July premium until October 8th. 
This became an issue of fact. It was so treated by the parties. There 
was no motion for a judgment on the pleadings; but, on the contrary, 
oral and written évidence was heard and supplemented by some con- 
ditions of the policies, and the cause was submitted for the final 
décision of the court on the issue joined. 

[4] The policies sued on were incorporated in the pétition, and 
they disclose that no provision for forfeiture upon nonpayment of 
premium is found in them. Accordingly the further contention is 
made that, even if there was a default in the payment of the July 
premium, the right of recovery exists. This is on the ground that 
the covenant to pay is independent, and its violation entitled the Com- 
pany to an action to recover the premiums, or, upon the maturity of 
the policy, to deduct them from the amount to be paid. We cannot 
give our assent to this contention. By the terms of the policies the 
obligation of the Company to pay is "upon the following condition" : 

>i » * * rjijjg annual premium of fifty dollars and eighteen cents [after- 
wards divided into quarterly premiums of ?13.f>0 eacli] shall be paid in ad- 
vance on the delivery of tliis poliey, and thereafter to the company at its 

186 F.— 29 



450 186 FEDERAL REPORTER 

head office în the city of New York, on the 8th day of Oetober [afterward on 
the 8th days of Oetober, January, April, and July] in every year during the 
continuance of this contract." 

It is thus seen the promise to pay îs conditioned upon the premiums 
being paid as and when due. The fact that no express provision 
of forfeiture is made is of no importance. The obvious and neces- 
sary interprétation of the contract, if the business of insurance is to 
be conducted at ail, is that the obligation of the company to pay 
the amount promised depended upon the payment of the premiums 
reserved. If the premiums were not paid, the obligation, according 
to the plain import of the contract, ceased. 

In Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 559, 24 Sup. Ct. 
538, 541, 48 L,. Ed. 788, a case was under considération where the 
insured failed to pay the premiums, and continued such failure for 
four years prior to his death. An action was nevertheless brought to 
compel the same performance by the insurance company which would 
hâve been due if the insured had paid his premiums. The court said : 

"It Is simple justice between two parties to a contract containing dependlng 
stipulations that neither should be permitted to exact performance by the 
other without having himself first performed. * * * Courts hâve always 
set their faces against an insurance company which, having received premi- 
ums, bas sought by technical défenses to avoid payment, and in like manner 
should they set their faces against an effort to exact payment from an insur- 
ance company when the premiums hâve deliberately been left unpald." 

[5] On August 25, 1908, 40 days after the entry of final judgments 
in the case the plaintifï requested leave to amend the "amended pé- 
tition," and also the "amendments to the amended pétition," to con- 
form, as she says, to the facts proven at the trial, and also on the 
same day requested the court to make a spécial finding of facts in 
the case. Tlrese requests were denied by the trial court, and that 
action is assigned for error. The granting of thèse requests rested 
in the sound discrétion of the trial court. Unless that was abused, 
we cannot interfère. [6] The delay in making the requests after 
the conclusion of the trial, as well as the fact, apparent from the 
opinion of the learned trial judge, that ail of the questions sought to 
be presented in the proposed amendment had been carefully considered 
by him, make it certain that there was no abuse of discrétion in not 
opening up the case again. 

[ 7 ] The request for a spécial fînding of facts also came late. It 
was optional with the trial judge, even at the close of the trial, to 
make a spécial or a gênerai iinding as to him seemed best. DecHning 
to rnake a spécial finding, under the circumstances of this case, was 
a reasonable exercise of discrétion. 

Finding no error in the proceedings below, the judgment is affirmed. 
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STREET GRADING DIST. NO. 60 OF LITTLB ROOK, ARK., y. HAGADORN 

et al.t 

! (Circuit Court of Appeals, Eighth Circuit Marcli 31, 1911.) 

No. 2,713, 

1. Receitebs (§ 6*) — Appointment — Adéquate Remedt at Law. 

Kirby's Dig. Ark. § 5664 et seq., provides for the organizatlon of local 
improvement districts in certain cities and prescribes a complète schéma 
to pay for sucli improvements. Section 5720 autliorizes Ûie board of 
Improvement to "pledge" uncollected assessments to repay loans. obtained 
to expedite work. Bonds were issued under the latter section, and a 
holder obtained judgment on interest coupons. The judgnient not being 
paid, he sues in equity for appointment of a recelver to collect the unpaid 
assessments. Held, that the suit does not lie because of existence of an 
adéquate remedy at law by mandamus or enforcement of payment under 
the statutes cited. 

[Ed. Note. — For other cases, see Recelvers, Cent Dig. î 12; Dec. Dig. 
S 6.*] 

2. Pledges (§ 11*)' — Delivebt. 

The Word "pledge," as used in Kirby's Dig. Ark. § 5720, is used In Its 
coUoqulal, rather than technieal, sensé, since there can be no pledge 
without delivery and there could be no delivery of "uncollected assess- 
ments." 
\ [Ed. Note. — For other cases, see Pledges, Dec. Dig. § 11.* 

For other définitions, see Words and Phrases, vol. 5, pp. 5412-5417; 
vol. 8, p. 7756.] 

8. Judgment (§ 707*) — OowcxtrsivENESs — Pebsons Not Bound. 

Judgment that a local improvement district was uulawfully organ- 
Ized does not alïect holders of bonds of the district who v?ere not parties 
to the suit. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 707.*] 

4. Appeal and Eeeob (§ 882*) — Dïsmissal — Right to — Consent Decrees. 

Appellees are not entitled to dïsmissal of the decree appeaied from 
because it was entered by consent. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 882.*] 

5. Appeal and Errob (§ 882*) — Right to Oomplain. 

Ordinarily a party cannot complaln of error procured or acquîesced 
In by him, but the rule does not apply when the trial court was without 
Jurisdlction. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 882.*] 

d. Appeal and Ebbob (§ 184*) — Objections — Time for Raising. 

The rule that the existence of an adéquate remedy at law cannot be 
ralsed for the flrst time in an appellate court Is ahvays suhject to the 
qualification that jurisdictlon over the subject-matter exists, and that 
the trial court is compétent to grant the relief prayed for. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1179- 
1183; Dec. Dig. § 184.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Bill by William J. Hagadorn and others against Street Grading Dis» 
trict No. 60 of Little Rock, Arkansas. From the decree, défendant 
appeals. Reversed, and bill dismissed. 

The statutes of Arkansas (section 5664 et seq., Kirby's Dlgest 1904) empower 
any 10 resicient owners of real property in any portion of a city of the flrst 

*For other cases see same topic & 9 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r IndezM 
tRehcarlng denled May 13, 1911. 
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or second elass to pétition tlie city council to take steps toward making 
improvemerits In stréets, alleys, and sewers. 

Upon the recelpt of such a pétition, it becomes tlie duty of the council to 
)ay off the portion of the clty mentloned in the pétition into one or more Im- 
provement districts. An ordiuance of the council estahlishing the district is 
thereafter required to be published in soine uewspaper ; and, wlthln three 
months after tliat publication, a majority in value of the owuers of real 
property wlthln the district may présent to the council a pétition designatlng 
the. nature of the improvenients to be undertaken and praylng that they may 
be made and that the cost thereof be assessed as a charge upon the real 
estate situated wlthln the district. Upon this being done the council is re- 
quired to appoint three persons, owners of real property in the district, to 
act as a board of Improvement. Thls board, upon Its members quallfying 
as provided by law, inust then form plans for the improvement aod secure 
estimâtes of its cost and report the same to the council ; . after which the 
council is required to appoint three electors of the clty to constitute a board 
of assessmenti ' to assess the beneflts to be recelved by each lot of laud in 
the district as a resuit of the proposed Improvement. Upon such assess- 
ment belng. reported to the city clerk, the council must provide by ordl- 
nance for thè payment thereof in successive annual instalhuents and flx the 
day in each year for thelr payment. The city clerk must then extend the 
amount of the assessment against each lot, deliver to the city coUector a 
warrant eommanding hlin to make the collections accordingly, and to pay 
the same over to the treasurer of the local Improvement district. 

In order to expedlte the Improvement, the board is authorized to borrow 
money not exceedlng 90 per cent, of the estimated cost of the work and 
pledge ail uncollected assessments for the payment thereof. 

Pursuant to the foregoing statutory scheme, Street Gradlng District No. 60 
of Little Rock, défendant below and appellant hère, was created. The 
property wlthln the district was assessed to pay the sum of $17,0.32 to meet 
the cost of the proposed improvement. The board, deslrlng to expedlte the 
work, concluded to borrow the money and proceed at once with it. Accord- 
ingly, it executed a séries of 34 bonds each for $500 bearing interest, repre- 
sented by coupons, at the rate of 6 per cent, per annum and executed a 
written contract pledglng to the Union Trust Company and to L. A. Coquard, 
as trustées, ail the uncollected assessments as securlty for thelr payment. 
On the strength of this pledge the bonds were sold in open niarket and fell 
into the hands of Innocent holders for value. Out of the proceeds of thls 
sale the projected Improvement was made. 

William J. Hagadorn acqulred some of thèse bonds and afterwards, In 
1905, the coupons not havlng been paid, recovered a judgment thereon for 
$3,695.84. 

This judgment not havlng been paid, he, together with the trustées, in- 
stltuted thls suit, charging, in addition to the foregoing facts, that the col- 
lecter had failed and refused to colleet the assessments, and that the de- 
fendant, the Grading District, had secured a décision of the Suprême Court 
of Arkansas in a case to which Hagadorn was not a party that the ordinance 
creating the Grading District was vold. Complalnants therefore prayed that 
a receiver be appointed to colleet the unpald assessments and to enforce the 
pledge for the payment of the bonds. The défendant, the Grading District, 
answered the blU admitting that the collecter had failed to colleet, denylng 
that he had refused to colleet the assessment levied by the city council, and 
alleglng that he had been whoUy unable to do so. Ail the other allégations 
of the bill wère admitted, and the défendant joined In the prayer thereof 
and asked the court to grant the complainauts the relief prayed for. 

Upon this blll and answer the cause came on for a hearlng, and the learned 
trial court appointed Eben W. Klmball receiver and empowered him to colleet 
the unpald assessments which had been levied by the city council or suflî- 
cient at least to pay the judgment theretofore obtained by Hagadorn, together 
with Interest and costs, and also to pay the amount due on ail bonds and 
coupons issued by the Grading District, the payment of which had been se- 
cured by the contract executed by it to the Union Trust Company and to 
Coquard. Provision was made for aseertalning the amount due to any holders 
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of the bonds and coupons other than the ones represented by the former judg- 
ment. From that decree the défendant appealed to this court 

Auioug the errors asslgued are that complainants had a full, complète, 
and adéquate l'emedy at law, and the Circuit Court had no jurisdiction iu 
equity to hear and détermine the action. 

T. D. Crawford (Dan W. Jones and John H. Hamiter, on the brief), 
for appellant. 

George B. Rose (U. M. Rose, W. E. Hemingway, D. H. Cantrell, 
and J. F. Loughborough, on the brief), for appellees. 

Before VAN DEVANTER, Circuit Judge, now Circuit Justice, and 
ADAMS, Circuit Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
contention of the appellant on the merits of the case may be briefly 
stated as follows : That the Grading District was never legally organ- 
ized because (a) the pétition for the formation of the district was not 
signed by 10 résident owners of real property within the district, as 
required by section 5665, Kirby's Digest, and (b) because a majority 
in value of the owners of real property within the cUstrict failed to 
sign the pétition for the improvements as required by section 5667, 
Kirby's Digest. Thèse are interesting questions ; but, if jurisdiction 
to décide them is lacking, it would be idle to discuss them. 

[1] The only relief sought by the bill or granted by the decree ap- 
pealed from was the appointment of a receiver to collect the annual 
installments of an assessment which had been duly made and pledged 
by the défendant Grading District as security for the payment of com- 
plainants' bonds. 

Is jurisdiction for that purpose vested in a court of equity? In 
other words, was there an adéquate remedy at law? 

We think this question lias been conclusively answered by the Su- 
prême Court of the United States in several cases. 

In Rees v. City of Watertown, 19 Wall. 107, 22 L. Ed. 72, a court 
of equity was asked to appoint its marshal to levy and collect a tax 
to pay judgments recovered against a city. Peremptory writs of man- 
damus had been issued against the officers of the city to compel the 
levy and collection of the tax; but, before the writ could be served, 
a majority of the défendants resigned their oiifices. In other ways the 
ofiScers of the city had succeeded in preventing the levy and collection 
of taxes to pay the judgment. The Suprême Court, speaking by Mr. 
Justice Hunt, in denying the power of the court to grant relief, said : 

"We are of the opinion that this court bas not the power to direct a tax to 
be levied for the payment of thèse judgments. This power to impose bur- 
dens and ralse money is the higliest attrlbute of sovereignty, and Is exereised, 
flrst, to raise money for public purposes only. * * * It is a power that 
has not been extended to the judiciary. « * * The appropriate remedy 
of the plaintifC was and is a writ of mandamus. This may ije repeated as 
often as the occasion requires. It is a judicial writ, a part of a recognized 
course of légal proceedings. * * * The plaintiff allèges, however, in the 
présent case, that he has Issued such a writ on three différent occasions; 
that, by means of the aid afforded by the Législature and by the devices 
and contrivanees set forth in the bill, the writs hâve been frultless ; that, 
in fact, they afford him no remedy. The remedy is in law and in theory 
adéquate and perfect. The difliculty is in its exécution only. The want of 
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a remecly and the inabllity to obtain the fruits of a remedy are quite dis- 
tinct, and yet they are confounded In the présent proceeding. * * * The 
légal remedy Is adéquate and complète, and tlme and the law must perfect 
Its exécution." 

In Thompson v. Allen County, 115 U. S. 550, 6 Sup. Ct. 140, 29 L. 
Ed. 472, a case was under considération wherein the complainant had 
obtained two judgments against the county on bonds issued by it to 
pay a subscription to the stock of a railroad company. After nulla 
bona returns on exécution issued on thèse judgments, writs of man- 
damus had issued to the justices of the county court to levy a tax for 
the purpose of paying the judgments. The collector duly elected to 
collect the tax so levied refused to accept the office or quahfy for its 
performance. The bill averred that by reason of the hostility of the 
citizens and taxpayers of the county no one could be found to perform 
the duty of collector. The prayer of the bill was that the court ap- 
point a receiver to collect the taxes and pay over the money so col- 
lected in satisfaction of complainant's judgments. It was stipulated 
in the cause: 

"That the complainant is wlthout remedy for the collection of its debt 
hereln, except through the aid of this court in the appointment of the re- 
ceiver, as prayed for in the bill, or other approprlate order of the court" 

Mr. Justice Miller delivered the opinion of the court, and after re- 
viewing Walkley v. City of Muscatine, 6 Wall. 481, 18 L. Ed. 930, 
Rees V. Watertown, 19 Wall. 107, 22 L. Ed. 72, Heine v. Levée Com- 
missioners, 19 Wall. 655, 22 L. Ed. 223, and Meriwether v. Garrett, 
102 U. S. 472, '26 L. Ed. 197, and other cases, ail of which had denied 
the remedy in equity to enforce the collection of taxes, made thèse 
observastions : 

"We see no more reason to hold that the collection of taxes already as- 
sessed is a function of a court of equity than the levy or assessment of such 
taxes. A court of law possesses no power to levy taxes. Its power to compel 
offlcers who are lawfully appointed for that purpose, in a case where the 
duty to do so Is elear and is strletly ministerlal, rests upon a ground very 
différent from and much narrower than that under which a court of chan- 
cery would act in appointing its own offleer either to assess or collect such 
a tax. • * * The power to enforce collection when the tax is levied, or 
to cause it to be levied by existing offlcers, is a common-law power, strletly 
guarded and llmited to cases of mère minlsterial duty, and is not one of the 
powers of a court of chancery. * * * No such power has ever yet been 
exercised by a court of chancery. The appointment of its own offleer to 
collect taxes levied by order of a common-law court is as much without au- 
thority, as to appoint the same offleer to levy and collect the tax. * * * 
Not only are the décisions hère reviewed of our own court clearly opposed 
to the exercise of this power by the court of equity, but the décisions of 
the hlghest court of the state of Kentucky are equally emphatic. It is the 
powers derived from the statute law of that state under which alone this 
tax can be collected." 

See, to the same effect, Barkley v. Levée Commissioners, 93 U. S. 
258, 265, 23 L. Ed. 893; Lyon v. Alley, 130 U. S. 177, 188, 9 Sup. Ct. 
480, 32 L. Ed. 899; South Dakota v. North Carolina, 192 U. S. 286, 
319, 321, 24 Sup. Ct. 269, 48 L. Ed. 448. 

To escape the doctrine of the foregoing cases, learned counsel for 
the appellees contend that, because the "uncollected assessments" in- 
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volved in this case were pledged to the bondholders, they thereby ac- 
quired a lien which confers upon them an équitable standing for its 
enforcement or foreclosure. 

There are several reasons why this contention cannot be sustained. 

[2] Section 5720, Kirby's Digest, in authorizing the board of im- 
provement to "pledge uncollected assessments for the payment of the 
money borrowed," obviously employed the word in its colloquial, rath- 
er than in its technical, meaning. The words "uncollected assess- 
ments" évidence a chose in action rather than a thing of substance. 
Not being susceptible of delivery, they could not be the subject-matter 
of a technical pledge as known to the law. Casey v. Cavaroc, 96 U. 
S. 467, 490, 24 L. Ed. 779. 

In Barkley v. Levée Commissioners, supra, it was said: 

"Liens for taxes are very generally created tliroughout the country ; but 
it is never supposed that the public creditors, to whom the money ralsed by 
tax is to be paid, bave the beneflt of such lien. It is created for the beneiit 
of the public authorities, to enable them with greater certainty and facllity 
to collect the taxes, without the embarrassment of other pretended claims 
against the property taxed." 

In Brooke v. City of Philadelphia, 162 Pa. 123, 129, 29 Atl. 387, 
389 (24 L. R. A. 781), the Suprême Court of Pennsylvania, constru- 
ing a constitutional provision that "every city shall create a sinking 
fund which shall be inviolably pledged for the payment of the public 
debt," said: 

"Every city shall create a sinking fund. That Is, there shall be set apart 
from ail other city money, for a spécifie purpose, the rédemption or pay- 
ment of the funded debt, a portion of the annual revenues of the city. Then, 
when this portion of the revenues reaches the fund, it is inviolably pledged 
for the payment of the funded debt. No temptation however great, no neces- 
sity however imperious, shall move the city to divert $1 of the fund to a pur- 
pose other than the rédemption or payment of the debt. The word 'pledged' 
is to hâve, in its connection hère, not a technical légal définition, but its 
obvious nieîining, tliat of a solemn promise, which, under no possible cir- 
cumstances, shall be vlolated." 

In Christian v. Atlantic & N. C. Raiiroad, 133 U. S. 233, 10 Sup. 
Ct. 260, 33 L. Ed. 589, it appears that, in the act incorporating the 
raiiroad company and authorizing the issue of bonds, it was provided 
that, as security for their rédemption, the public faith of the state "is 
hereby pledged to the holders, and in addition thereto ail the stock 
held by the state in the raiiroad company shall be pledged for that 
purpose." The suit was one by bondholders to foreclose the so-called 
"pledge." The court said : 

"The proposai is to take the property of the state and apply It to the pay- 
ment of its debts due to the plaiutiffs, and to do it through the instrumentality 
of a court of equity. The ground on which it is contended that this may be 
done is that the property is affected by a pledge, and may, therefore, be dealt 
with in rem. But a pledge, in the légal sensé, requires to be delivered to 
the pledgee. He must hâve the possession of it. * * * In the case of 
stocks and other choses in action, the pledgee must hâve possession of the 
certiflcate or other documentary title, with a transfer executed to himself, 
or in blank (unless payable to bearer), so as to glve him the control and power 
of disposai of it. Such things are then called pledges. » * * This was 
nothing more than a promise that the stock should be held and set apart 
for the payment of the bonds, and that the dividends should be applied to 
the iBterest. There was no actual pledge. It was no more of a pledge than 
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is made by a fariner when he pledges his growlng crop, or his stock of cat- 
tle, for the payment of a debt, without aiiy delivery thereof. He does not 
use the word In its technieal, but in its popular seuse." 

There is another reason also why complainants cannot invoke the 
équitable remedy sougiit in tliis case. The statutes creating improve- 
ment districts in Arkansas (section 5664 et seq., Kirby's Digest) dis- 
close that the Législature provided a complète scheme not only for 
their création, but for raising money to defray the cost and expense of 
the improvements. Property was to be taxed, and a spécifie provision 
was made (section 5686) for the collection of the tax by the city 
collector upon warrants issued to him by the city clerk commanding 
him to make the collections according to the assessments as made. 
This mode of coUecting the taxes for the payment of complainants' 
bonds constituted a part of the contract under and subject to which 
they were purchased. The enforcement of this provision, namely, en- 
forcement of collection in the mode and through the ofi&cers named in 
the lave, is ail complainants are entitled to under their contract, and, 
accordingly, is the only remedy known to the law in case of nonpay- 
ment of the bonds. 

It is said in Rees v. Watertown, 19 Wall. 107, 22 L. Ed. 72: 

"The remédies for the collection of a debt are essential parts of the con- 
tract of indebtedness, aud those in existence at the time it is incurred nmst 
be substantially preserved to the créditer. * * * Of thèse the créditer 
must take notice, and, if ail the remédies are preserved to him which were 
in existence when his debt was contracted, he has no cause of complaint. 
* * * The plaintiff invokes the aid of the principle that, ail légal remé- 
dies having f ailed, the court of chancery uiust give him a remedy ; that 
there is a wrong which cannot be righted elsewliere, and hence the right 
must be sustained in chancery. The diffleulty arises from too broad an ap- 
plication of a gênerai principle. * * * ^ court of equity cannot, by avow- 
ing that there Is a right but no remedy known to the law, create a remedy 
In violation of law, or even without the authority of law. It acts upon estab- 
llshed principles not only, but through established channels. * • * The 
writ of mandamus Is, no doubt, the regular remedy in cases like the présent, 
and ordlnarily It is adéquate and its results are satisfactory. The plaintiff 
allèges, however, in the présent case, that he has issued such a wrlt on three 
différent occasions ; that, by means of the aid afforded by the I.egislature 
and by the devices and contrivances set forth In the bill, the writs bave been 
f ruitless ; that, in fact, they afford him no remedy. The remedy Is, in law 
and in theory, adéquate and perfect. The diffleulty Is in its exécution only. 
The want of a remedy and the inability to obtain the fruits of a remedy are 
quite distinct, and yet they are confounded in the présent proceeding." 

It was said in Heine v. Levée Commissioners, 19 Wall. 655, 22 L. 
Ed. 223 : 

"It Is very elearly shown that the total falhire of ordinary remédies does 
not confer upon the court of chancery an unlimited power to gIve relief. 
Such relief as is consistent with the gênerai law of the land, and authorized 
by the principles and practices of tbe courts of equity, will, under such 
circunistances, be administered. But the hardship of the case, and the fail- 
ure of the mode of procédure established by law, is not sufliclent to .lustify 
a court of equity to départ from ail précèdent and assume an unregulated 
power of administerlng abstract Justice at the expense of well-settled prin- 
ciples." 

It is clear, we think, in view of thèse authorities, that complainants 
hâve mistaken their remedy. The writ of mandamus theoretically, and 
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we are unable to see why not practically, affords them an adéquate 
remedy at law. 

[3] The fact that the Suprême Court of Arkansas lias ruled in an- 
other case in which complainants were not parties that the organiza- 
tion of the Grading District was unlawful is not an adjudication af- 
fecting complainants' rights. They were not parties to it. They can 
hâve their day in vvhatever court is open to them regardless of that 
décision except in so far as it is persuasive of the right. 

[4] The appellees at the outset of their argument in this case moved 
to dismiss this appeal because the decree below was entered by con- 
sent. This motion must be denied. 

[5] Ordinarily no party can complain of an error procured or ac- 
quiesced in by him. N. Y. Elevated Railroad v. Fifth Nat. Bank, 135 
U. S. 432, 10 Sup. Ct. 743, 34 h. Ed. 231. But this rule cannot prevail 
when the trial court was without jurisdiction to enter the decree con- 
sented to. Thompson v. Railroad Companies, 6 Wall. 134, 18 L- Ed. 
765 ; Morgan v. Beloit, 7 Wall. 613, 618, 19 L. Ed. 203. 

[6] It is also contended that, as no objection was made to the juris- 
diction in equity on the ground that there was an adéquate remedy 
at law, such objection was waived and cannot be raised for the first 
time in this court. This, we think, is untenable. The rule frequently 
announced and fully recognized thàt the existence of an adéquate rem- 
edy at law cannot be raised for the first time in an appellate court is 
always subject to the qualification that jurisdiction over the subject- 
matter exists, and that the trial court is compétent to grant the relief 
pra 'ed for. Lewis v, Cocks, 23 Wall. 466, 23 L. Ed. 70; Reynes v. 
Dumont, 130 U. S. 354, 395, 9 Sup. Ct. 486, 32 L. Ed. 934; Brown v. 
Lake Superior Iron Co., 134 U. S. 530, 536, 10 Sup. Ct. 604, 33 L. 
Ed. 1021; Allen v. Pullman's Palace Car Co., 139 U. S. 658, 662, 11 
Sup. Ct. 682, 35 L. Ed. 303 ; Southern Pacific v. United States, 200 
U. S. 341, 349, 26 Sup. Ct. 296, 50 L. Ed. 507. The doctrine of thèse 
cases is that the court for its own protection, and sua sponte, "may pre- 
vent matters purely cognizable at law f rom being drawn into chancery 
at the pleasure of the parties interested." Reynes v. Dumont, supra. 

It results that the decree of the Circuit Court must be reversed, and 
the bill dismissed. This will be without préjudice, however, to com- 
plainants' right to proceed by mandamus. It is so ordered. 

NOTE. — As District Jiidge Philips sat as a member of the court at the hear- 
Ing of this cause, particlpated In Its considération, and concurred In the con- 
clusion whieh is announced in the foregolng opinion, we hâve taken pleasure 
In submittlng the opinion to hlm for his considération ; and, notwlthstand- 
ing the fact that by his retirement from office in the meantlme he is now 
unable to speak officially, we feel an additional assurance of its soundness 
by the fact of his Personal approbation which we are authorized to announce. 
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CONNOR V. KIMBALL.t ' 
(Circuit Court of Appeals, Eighth Circuit March 31, 1911.^ 
No. 2,757. 

Appeal from the Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas. 

Bill by Eben W. Klmball, receiver, agalnst Charles M. Oonnor. Judgment 
for plalntlff, and défendant appeals. Keversed, and blll dlsmissed. 

T. D. Crawford (Dan W. Jones, W. S. McCfeiln, John H. Hamiter, and C. 
T. Coleman, on the brief), for appellant. 

George B. Rose and J. A. Corner (U. M. Rose, W. B. Hemingway, D. H. 
Cantrell, and J. F. Loughborough, on the brief), for appellee. 

Before VAN DEVANTER, Circuit Judge, now Circuit Justice, and ADAMS, 
Circuit Judge. 

ABAMS, Circuit Judge. Thîs suit was brought by Kimball. receiver, 
appolnted In the case of Street Grading District No. 60 of Little Rock, Arkan- 
sas, V. William J. Hagadorn et al. (just decided) 186 Fed. 451, to collect from 
a landowner the assessinents made against his land pursuant to the require- 
ment of tlië decree appointlng him such receiver. He recovered in the court 
belovr. An appeal followed to this court. 

The principles announced in the main case necessitate a reversai of the 
decree and dismissal of the blll in this subordinate case, and It Is so oiJered. 



KING LUMBER OO. et al. v. BENTON et al. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 11, 1911.) 

No. 2,196. 

1- Appbai, and Eehob (§ 920*) — Recobd— PKESTnrpTiONS— Tnjunction. 

Where the record does not show the contrary, it will be presumed on 
appeal from an order granting a temporary Injunctlon that the évidence 
was sufficient to warrant the order. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 3717; 
Dec. Dlg. § 920.*] 

2. Appeal and EBRoa (§ 954*) — Peeliminart iNJtjNcxioN— Review. 

An order granting an injunctlon pendente lite wlU only he interfered 
with on appeal when it Is apparent that it bas been improvidently made. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3818- 
3821; Dec. Dig. § 954.*] 

8. Injunction (I 136*) — Pendenct or Action— Peeservation of Existino 
Status. 

When Issues are jolned ralsing grave questions of law which the court 
must décide before renderlng a final decree, the court In its discrétion 
may grant an injunctlon pendente lite to préserve the exlstlng status un- 
tll the case Is determined. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dlg. §§ 305, 306 ; Dec. 
Dig. i 136.*] 

4. Injunction (§ 157*) — Tempobary Injunction— Mandatoet Provisions. 

An order granting a temporary injunction pendente lite to malntain the 
status quo, until the case was determined, was Improper in so far as It 
contalned mandatory provisions requiring of défendants affirmative ac- 
tion. 

[Ed. Note. — For other cases, see Injunction, Dec. Dlg. § 157.*] 

Pardee, Circuit Judge, dissentlng. 

•For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
t Rebearing denled May 13, 1911. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Bill by C. A. Benton and others against King Lumber Company and 
others. From an order granting an injunction pendente lite, défend- 
ants appeal. Affirmed. 

William H. Atwell, for appellants. 

Richard Mays and Etheridge & McCormick, for appellees. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a bill filed by C. A. Benton and 
S. S. Freedman, and the city of Corsicana, a municipal corporation 
of the State of Texas, complainants, against the King Lumber Com- 
pany, a Virginia corporation, and G. W. North, défendants. 

There are no other parties to the bill by intervention or otherwise. 

The court below made an order granting an injunction pendente 
lite, and the défendants hâve appealed. 

It appears affirmatively that the affidavits and documentary évidence 
that was before the lower court are not in the record, but an agree- 
ment of counsel is substituted "for the purpose of shortening the rec- 
ord." This agreement vi^as made for the purposes of this appeal af ter 
the decree was rendered below, and it does not appear that it was 
submitted to or recognized by the trial judge as embodying ail of the 
évidence or the ultimate facts of the case. 

The suit is one to enjoin the closing of an alley. On the pivotai 
point in the case, the agreement shows : 

"That the testimony of plalntiffs tended to show the existence of the alley 
as claimed, and the testimony of défendants tended to show there was no 
such alley." 

[1] When the record does not show the contrary, it is presumed 
that the évidence was sufficient to justify the decree appealed from. 
[2] This court, as we hâve repeatedly held, is reluctant to interfère 
with the discrétion of the Circuit Court in granting interlocutory in- 
junctions, and will only do so when it is apparent that the order has 
been improvidently made. Kerr v. City of New Orléans, 126 Fed. 
920, 61 C. C. A. 450. [3] When issues are joined raising grave ques- 
tions of law which the court must décide before rendering a final de- 
cree, it is within sound judicial discrétion to préserve the existing 
status till the case is finally decided. City of Newton v. Levis, 79 
Fed. 715, 25 C. C. A. 161; Massie v. Buck, 128 Fed. 27, 62 C. C. A. 
.535. 

We are of opinion that there is nothing in the record before us to 
show that the lower court improvidently exercised its discrétion in 
inaintaiuing by injunction the conditions that existed when the bill 
was filed. If the rule.s are complied with, the évidence may be soon 
taken and the case tried, and the court may then détermine by final 
decree the issues made by the bill and the answers. 

[4] We are of opinion that the decree appealed from .should be 
amended by striking out the mandatory part of the injunction, and 
letting it stand as an order maintaining the conditions that existed 
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when it was granted. The part of the order stricken out by amend- 
ment is as follows: 

"And commanding and requiring them and each of them forthwith to re- 
move the ooping and permanent obstructions wliich they bave placed and con- 
structed across said alley at the point of its intersection witli said Sixtli 
avenue, so that there shall remain no obstruction placed by said défendants 
preventing free egress and ingress out of and into said alley from and to tbe 
said Sixth avenue." 

As 80 amended, the order is : 
Affirmed. 

PARDEE, Circuit Judge (dissenting). -The controversy shown by 
the record is one of an easement vel non over a pièce of property 
admitted to belong to the United States, and the suit is one by ap- 
pellees against the agents of the United States in possession and 
custody of the property to déclare such easement. 

In order to render any vaHd or effective decree, the United States 
are a necessary and indispensable party, and they cannot be made a 
party without their assent. 

The particular order appealed from is one which restrains the ap- 
pelants, the agents of the United States as aforesaid, in the use and 
occupation of the property ; and I doubt the propriety (to say nothing 
of the authority) of the court, even with proper and indispensable 
parties before it, to issue preliminarily, and before a final hearing, 
any injunction restraining the use of the property. United States 
V. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171, should not 
control under the conceded facts in this case, but rather Stanley v. 
Schwalby, 162 U. S. 255, 16 Sup. Ct. 754, 40 L. Ed. 960, wherein, 
ail the judges concurring, United States v. Lee was distinguished 
as follows: 

"In that case an action of ejectment was brought in the Circuit Court of 
the United States against officers occupying in behalf of the United States 
lands used for a milltary station and for a national cemetery. The Attorney 
General filed a suggestion of thèse facts, and insisted that the court liad no 
jurisdiction. The plaintifCs produeed sufflcient évidence of their title and 
possession, and the United States proved no valid title. This court held that 
the ofHcers were trespassers, and liable to the action; and therefore afflrmed 
the judgment below, which, as appears by the record of that case, was simply 
a judgment that the plaintilîs recover against the individual défendants the 
possession of the lands described, and costs. And this court distinctly recog- 
nized that, If the title of the United States were good, it would be a justifica- 
tion of the défendants." 

In the instant case the title and full ownership of the United States 
is conceded, and the agents of the United States are not trespassers. 

I am clear that the injunction pendente hte should be dissolved. 
In my opinion the proper disposition of the case is to reverse and 
remand, with instructions to dismiss the case, unless within some rea- 
sonable time, to be iixed by the Circuit Court, the United States shall 
intervene and submit the controversy to the court. 
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GARRY V. JEFFERSON BANK. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1911.) 

No. 2,137. 

1. Bankbuptcy (§ 414*) — Application for Disciiabge — Evidence. 

While tlie ordinary rules of évidence control in the coiitest of a bank- 
rupt's discliarge, tlie proof must be strict and convinclng to justify a 
refusai of tlie bankrupt's application, though not necessarily such as to 
establisti the objections beyond a reasonable doubt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. § 414.*] 

2. Bankbuptcy (§ 414*)- — Application fob Dischabge — Objections — Evi- 

dence. 

On objections to a bankrupt's discharge, évidence hcld insufflcient to 
sustaln a finding that the bankrupt failed to keep books of account, or 
that he concealed or destroyed them so as to prevent bis flnancial condi- 
tion from being ascertained. 

[Ed. Note.^Por other cases, see Bankruptcy, Cent. Dig. § 722; Dec. 
Dig. § 414.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Northern District of Alabama. 

In the matter of bankruptcy proceedings of Robert Garry. From a 
decree denying a pétition for discharge in bankruptcy on the objec- 
tion of the Jefïerson Bank, the bankrupt appeals. Reversed. 

Thls is an appeal by Robert Garry from a decree of the District Court 
denying hls discharge in bankruptcy, upon opposition naade by the JefCerson 
Bank, a créditer. 

Robert Garry & Co., a partnership composed of Robert Garry and J. Gudel, 
doing a wholesale notion business In Birmingham, Ala., was adjudged a bank- 
rupt on an involuntary pétition in May, 1909. The firm had been engaged in 
business for several years. In 1905 Garry, who, up to that tlme, had re- 
sided in Birmingham, removed to New York, leaving the Birmingham busi- 
ness in charge of bis partner, Gudel. In New York Garry formed a partner- 
ship with one Pearlman, and engaged in the wholesale dress goods business 
under the flrm name of Robert Garry & Co. ; there being two flrms doing 
business under this name at the same time, the New York firm composed of 
Garry and Pearlman, and the Birmingham flrm composed of Garry and Gu- 
del. The flrms had no mutual transactions. The New York firm became in- 
debted to the JefCerson Bank in 1908 in the sum of $5,000. The flrm was dis- 
solved in November, 1908, Pearlman retiring ; and Garry proceeded to wind 
Tip the business, which he cpncluded, and moved to Birmingham on Pebruary 
22, 1909. 

Garry applied for his discharge in Deeember, 1909. The JefCerson Bank 
appeared and opposed the discliarge upon niany grounds. Référence to a 
spécial master was had, and report made sustaining a number of spécifica- 
tions of opposition, to wit, the first, flfth, sixth. and seventb, as follows : 

"(1) Upon information and belief, the said Robert Garry wrongfully, fraud- 
uleiitly, willfuUy, and knowingly concealed, while a bankrupt, from his trus- 
tée in bankruptcy, the sum of $15,000, said moneys belonging to the bankrupt 
estate, which the said bankrujit had reserved and retained for himself, being 
luoueys withdrawn from the flrm of Robert Garry & Co., or the proceeds or 
aviiils of the property belonging to the said banlcrupt. or that tlie same is now 
being held by divers relatives or friends of the said Robert Garry. a member 
of the flrm of Robert Garry & Co., the above-named bankrupt, under cover 
and for the benefit of the said Robert Garry, a member of the bankrupt flrm 
herein." 

*For other cases see same topic & § number In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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"(5) Upon Information and belief, that the 8aid Robert Garry wrongfully, 
fraudulently, willfully, and knowingly, aiid with fraudulent intent to conceal 
his financlal condition, and in contemplation of bankruptcy, destroyed lils 
books of account froin wliich his flnancial condition might be ascertalned, and 
whîcb said books of account consisted of tlie following, to wit, ledger, casli- 
book, journal, cheekbook, returned checks and vouchers and papers kept 
by the said Robert Garry in the eity of New York, during the years 1908 and 
1909 and up to the time of the flJing of the pétition in bankruptcy. said books 
having been used by the said Robert Garry, and relating partlcularly to the 
business conducted by the said Robert Garry in the city of New York during 
the years 1908 and 1909, and relating to the New York end of the business of 
the said hankrupt, as well as a large part of the books used at the Birming- 
ham end of said business, consisting of journal, cashbook, cheekbook, aud re- 
turned checks and vouchers from the American Trust & Savings Bank used 
in and abdut and in connection with the business at Birmingham, Ala., during 
the years 1908 and 1909, up to the date of filing of the pétition in bankruptcy. 

"(6) Upon information and belief, that the said Robert Garry knowingly, 
wrongfuliy, willfully, and with fraudulent intent to conceal his flnancial con- 
dition, and in contemplation of Bankruptcy, concealed his books of account or 
records from which his flnancial condition might he ascertained, said books of 
account of record consisting of the following, to wit, ledger, cashbook, journal, 
cheekbook, returned checks and vouchers and papers kept by the said Robert 
Garry in the city of New York during the years 1008 and 1909 and up to the 
time of the filing of the pétition in bankruptcy, said books having been used 
by the said Robert Garry, and relating partlcularly to the business conducted 
by the said Robert Garry in the city of New York during the years 1908 and 
1909, and relating to the New York end of the business of the said hankrupt, 
as well as a large part of the books used at the Birmingham end of the said 
business, consisting of journal, cashbook, cheekbook, returned checks and 
vouchers from the American Trust & Savings Bank, used in and about aud 
in connection with the business at Birmingham, Ala., during the years 1908 
and 1909, up to the date of the flîing of the pétition in bankruptcy. 

"(7) Upon information and belief, that the said Robert Garry, Individually, 
and as a member of the firm of the above-named hankrupt, wrongfuliy, will- 
fully, and with fraudulent intent to conceal his finaucial condition, and in 
contemplation of bankruptcy, failed to keep books of account or records from 
which his linancial condition might be ascertalned." 

Exceptions were fîled, and the matter was submitted to the District Judge, 
who rendered the following decree: 

"In re Robert Garry & Company, Bankrupt. In Bankruptcy. 

"This cause coming on to be heard upon the application of the bankrupt for 
his discharge and ùpon the amended spécifications of objection filed thereto by 
the Jefferson County Savings Bank, and upon the évidence introduced by the 
bankrupt and the objecting créditer, respectively, on the hearing before the 
spécial master, and the court being of the opinion that the dépositions, the 
report of the receiver, and the testimony of ail the witnesses before the 
référée in bankruptcy, except that of the bankrupt, is incompétent and should 
be excluded, ànd being of the further opinion that, excluding ail such testi- 
mony, the amended spécifications of objection relating to the concealment and 
destruction of the hankrupt's books of account are established by the pré- 
pondérance of the évidence, it not being necessary to conslder or pass upon 
the issues presented by the other spécifications of objection : 

"It is therefore ordered and adjudged that tlie dépositions, report of the 
receiver, and the testimony of ail the witnesses, except the bankrupt, in the 
examination before the référée in bankruptcy, be and they are hereby ex- 
cluded. 

"It is further ordered, adjudged, and decreed that the application of the 
bankrupt for his discharge be and it is hereby denied, and that the costs of 
the proceçding for the discharge of the bankrupt be taxed against the bank- 
rupt." 

From this decree, the bankrupt prayed an appeal, which was duly allowed. 
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Geo. Huddleston, for appellant. 

R. Dupont Thompson and Léonard Bronner, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
question presented on this appeal is whether any one of the speciiàca- 
tions of objections numbered first, fifth, sixth, and seventh, fuUy recited 
in above statement, is sufficiently proved to warrant the refusai to 
discharge the bankrupt. 

The judge a quo was of opinion that the fifth and sixth were estab- 
hshed by the prépondérance of évidence, and that it was not neces- 
sary to pass upon the first and seventh. 

[1] Counsel contend that the contest of a bankrupt's discharge is 
a quasi criminal proceeding and governed by rules of criminal prac- 
tice, and therefore that a mère prépondérance of évidence is not suffi- 
cient. We are of opinion that, as stated in Colher (7th Ed.) 268, while 
the ordinary rules of évidence control, the proof must be strict and 
convincing, but not necessarily to the limit required in proving a 
crime. 

The question is fully and ably discussed by Judge Putnam in Troe- 
der V. Lorsch et al, 150 Fed. 710, 711, 80 C. C. A. 376, and we concur 
with what is there said on the subject. 

In support of the first spécification, we find much suspicion, some 
presumption, but no sufiîcient évidence to prove that the bankrupt 
concealed $15,000, or any other sum of money belonging to the bank- 
rupt's estate. 

[2] The three other spécifications charge the bankrupt with failure 
to keep books of accounts or records from which his financial condi- 
tion might be ascertained; the destruction of the books of accounts 
relating particularly to the business conducted by the bankrupt in the 
city of New York during the years 1908 and 1909, as well as a large 
part of the books used at the Birmingham end of said business during 
the years 1908 and 1909 ; and, lastly, concealing the books of accounts 
or records relating to the business in New York, as well as a large 
part of the books used at Birmingham. And thèse spécifications can 
be considered together. 

There is no évidence to substantiate the charge that the bankrupt 
failed to keep books of accounts and records from which his financial 
condition might be ascertained. 

There is no évidence supporting the finding that books of accounts 
showing the financial condition of Robert Garry & Co., kept at Bir- 
mingham, were destroyed or concealed. 

AU the évidence there is in the case bears on the proposition that 
the books of accounts kept in New York or relating to the business 
of Robert Garry & Co. in New York were concealed or destroyed. 

Keeping in mind the undisputed fact that the firm of Robert Gar- 
ry & Co. in New York was dissolved and the business wound up in 
November of 1908, the inquiry seems to be restricted to the proposi- 
tion that the bankrupt concealed or destroyed books showing the finan- 
cial condition of the firm in New York, and the évidence in support 
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of this is that when Robert Garry went to Birmingham to go on witli 
the business of Robert Ga:rry & Co., in that city, he left the New York 
books in New York, and thereafter in May, 1909, when examined be- 
fore the référée, he was verbally ordered by the référée to prodiice 
the said books and turn them over to the trustée, which order he failed 
to comply with, and that in testifying how and when and with whom 
he left the books there is some discrepancy between the answers he 
gave on his examination before the référée and those given a year 
later when examined before the spécial master. Besides this, the spé- 
cial master considered, as tending to show that the bankrupt had con- 
cealed and destroyed his books, that on his examination before the 
référée he had given evasive and untruthful answers to questions re- 
lating to the matters contained in the books. 

It is not pretended that any written order to produce the New York 
books at any time or place was ever served upon the bankrupt. Nor 
is it claimed that at any time the bankrupt was provided with means 
to go to New York, find his books, and bring them to the référée or 
trustée. It cannot be inferred that when the fîrm of Robert Garry 
& Co., in New York, was dissolved and liquidated in November, 1908, 
there was any misconduct in leaving the books relating to the busi- 
ness of that firm in New York, in the absence of ail proof to the ef- 
fect that there and then Robert Garry contemplated that the firm 
of Robert Garry & Co., in Birmingham, would thereafter be forced 
into bankruptcy. 

On the examination before the référée the bankrupt testified that 
the New York firm kept a full set of books and he left them in New 
York with a former bookkeeper named Henry Kaplain and asked him 
to store them. Cross-examined as to détails, the following appears : 

"Q. At that. time did you keep a full set of books? 

"A, Yes, sir. 

"Q. You are sure? 

"A. Yés sir. 

"Q. Keeping a caslibook and ledger, etc.? 

"A. I don't know about that. 

"Q. You said a full set of books, didn't you? 

"A. Well, I guess they did then. 

"Q. Do you wish me to understand, and the court to understand, that you 
were keeping a business like that going, and still don't know whether they 
kept a càshbook and a ledger and other books that are kept in such a busi- 
ness? 

"A. I eouldh't say, Mr. Brunner, because I don't know, you know." 

On the bankrupt's examination by his own counsel before the spé- 
cial master a year later, he testified as follows : 

"Q. What books did the New York flrm keep? 

"A. We kept a ledger, an expense book, and we kept a charge book. Our 
charge book was made with copies of the bill. We sent one to customer, and 
copy we liept and put in a binder, a cashhook. 

"Q. Did you keep an invoice book? 

"A. Yes, sir. 

"Q. And cheekbook? 

"A. Yes, sir. 

"Q. Any other books ? 

"A. Do hot know. We kept a regular and usual set of books used In thnt 
business. ' 
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"Q. What become of those books? 

"A. Well, I wound up ail the business of Robert Garry & Co. and pald 
everybody merchandise wlth the exception of this $5,000 of the bank, and I 
got through with it, and sonie one else moved in, and we sold the furniture, 
and I got through with the books, and I left them there. They were useless 
to me, and I left them there, and I had my bookkeeper — he quit me a long 
time before, some time about January. And he would corne around there and 
help me, and I left them there, and I do not know whether those people moved 
them out or left them in the same place. 

"Q. Who was the firm? 

"A. The manager was named Mulligan. 

"Q. Where were the books when you last saw them? 

"A. 465-7 Broome street. 

"Q. What part of the houseY 

"A. Second floor ; we call it hère the second floor, but they call it the 
ground floor. • 

"Q. Were they on the floor? 

"A. We had a big desk. and I sold the furniture and fixtures, and I moved 
it in the back part of the store. He moved in on us unexpected. 

"Q. When you elosed there you had quit the business? 

"A. Yes, sir ; entlrely. 

"Q. And had paid everybody ail the bills you owed — ^you only owed thls 
bill to the bank? 

"A. Yes, sir. 

"Q. And nobody owed you anything that was in business? 

"A. No, sir. 

"Q. Who owed you anything at that time? 

"A. Nobody. I wound up with notes with some eoncerns and discounted 
them in the bank, so that elosed up ail the books. 

"Q. What date was that? 

"A. In February, 1909, I left on the 20th, was the last time I saw them. 

"Q. Hâve you made any inquiry for those books since? 

"A. I did. I asked my brother about it, and they were still there in Au- 
gust, and I went up there in January of this year and saw Mr. Mulligan, and 
he sald somebody moved out with the load of furniture. 

"Q. Did you destroy any of those books? 

"A. No, sir. 

"Q. Did you conceal them? 

"A. No, sir. 

"Q. What is the name of your bookkeeper? 

"A. Kaplain. 

"Q. What request did you make of him about those books? 

"A. I asked him to flnd them, and I asked Sam Garry, not knowlng Ms 
address, and I saw Mr. Kaplain personally in January. He came to see me, 
and I asked him about them, and he sald he did not know. He said they 
were ail there." 

The discrepancy between the bankrupt's évidence before the réf- 
érée and that before the spécial master and the réticence in the former 
compared witTi the fullness in the latter gives rise to a suspicion 
as to his credibility, but no strong inference that the bankrupt had 
either conceakd or destroyed his books. There is little doubt that 
in the lengthy and to some extent badgering examination before 
the référée the bankrupt was evasive to the verge of untruth; but, for 
that we do not put ail the blâme on the bankrupt. The spécial mastet 
says : 

"Robert Garry, in testifying before the master, appeared unmistakably a 

man of much intelligence, of quick, ready, and accurate appréhension, and 

of keen business sagaeity. He was 39 years old and in the maturity of 

Sound mental and physical vigor. His business expérience on his own ac- 

186 F.— 30 
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count rose from peddler to dominant partner in two large mercantile houses 
— the one in New York, the other In Blrmingliam." 

He might hâve added that Garry came to Birmingham at the âge of 
16, when his éducation was necessarily incomplète; that he was igno- 
rant of commercial bookkeeping and, so far as the case shows, had al- 
ways rehed on his bookkeeper to keep his books. Thèse facts, taken 
in connection with the character of the examination, which evidently 
soon impressed Garry that he was in the "house of his enemies," who 
were seeking to lead him into pitfalls and traps through attempted 
explanations of book entries that he himself had not made, and mainly 
at Birmingham when he was not there (for it was in relation to items in 
the Birmingham books that the most evasive answers were given), 
tend somewhat to soften the otherwise natural conclusion that he was 
willfully evading explanation and was withholding information with a 
bad intent. 

But it we concède that the bankrupt's conduct in this respect was 
ail that the appellee claims, and, further, that he was in fault for not 
producing before the trustée his New York books, and that his conduct 
pending the bankruptcy has been récalcitrant, we are still unable to 
find in ail the évidence of the case strict and convincing proof that the 
bankrupt either concealed or destroyed his books, which is the crux 
of the spécifications of opposition to the bankrupt's discharge under 
considération on this appeal. 

We do not agrée with the spécial master that the évidence is per- 
fectly clear and convincing that the bankrupt failed to keep books of 
account and that he concealed them or destroyed them; nor with the 
judge a quo, who held that the prépondérance of évidence showed the 
bankrupt concealed and destroyed his books of account, and, as on 
this appeal we must follow our own convictions as to the sufficiency 
of the évidence to establish the specified objections of opposition here- 
in involved, we are constrained to reverse the decree of the District 
Court and remand the cause, with instructions to grant the appel- 
lant his discharge in bankruptcy. 

And it is so ordered and decreed. 



TLEITlfANN et al. v. JOHN M. STONE COTTON MILLS. 

(Circuit Court of Appeals, Fiftli Circuit. April 4, 1911.) 

No. 2,088. 

1. CoKPOEATioNS (§ 447*) — Capacity to Make Contbacts. 

In the absence of any provision in the statute or its charter prohibiting 
it, a con tract by a manuf acturing corporation to give its exclusive sell- 
ing ageney to a commission flrm in considération of its buying «tock of 
the corporation, and to repurchase the stock on the terminatiou of the 
ageney, is not ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1786, 
1788, 1807; Dec. Dig. § 447.*] 

•For Other Bases aeo same toplc & 5 numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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% COEPOEATIONS (§ 406*) EEPBESENTATION BT OfFICEES — AUTHOBITT TO 

Make Contbacts. 

A contract slgned by a corporation by Its président was binding on 
the corporation, where Its by-laws provided that the président sliould 
"make ail contracts for the company." 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1611- 
1614; Dec. Dig. § 406.*] 

3. Corporations (§ 82*)-MDontracts — Validitt. 

A manager of one of the departments of plaintlffs, who were com- 
mission merchants in New Yorlî, whlle on a trip South, had a talk witb 
the directors of défendant corporation which was about to build a cot- 
ton mill, and made them a written proposition in his own name to take 
a certain amount of stock of the corporation, to be paid (or when the 
niill was conipleted and in opération, conditioned that he should be the 
sole selling agent for the product. It was understood that he made the 
proposai in behalf of plaintiffs, but. that he had no authority to conclude 
a contract. On his return he indueed plaintiffs to write a letter to 
défendant making a similar proposition. No answer was made to the 
letter, but several months later plaintiffs wrote again, inelosing a con- 
tract for exécution embodying the same proposition, and containing a 
provision that défendant should hâve the right to terminate the agency 
on notice and by repurchasing plaintiffs' stock. The confr;ict was seen 
and discussed hy at least three of defendiint's directors and ofticers. 
and was afterward signed and returned by the président wilh the re- 
quest that plaintiffs remit for the stock, which they did. The agency 
agreement was carried out satisfactorily for two or three years, when 
It was repudiated by défendant, which rél'nsed to make furtlier con- 
signments to plaintiffs. Hf.H. that the contract wns valid and bound 
défendant to repurchase plaintiffs* stock as a condition to a tei-jninution 
of the contract ; the prior proposai, which omitted such provision, not 
having been accepted. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 82.*] 

Shelby, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Mississippi. 

Bill by F. T. Fleitmann and others comno'ing the firm of Flei^mann 
& Co. against the John M. S-tone Cotton Mills. Decree for défendant, 
and plaintifïs appeal. Reversed. 

Marcellus Green and Garner W. Green (Rounds, Schurman & 
Dwight, Arthur C. Rounds, and Charles W. Atvvater, of counsel), foi 
appellants. 

C. H. Alexander, Chalmers Alexander, Charlton A. Alexander (Car- 
roll & Magruder, of counsel), for appellee. 

Before FARDEE, McCORMICK, and SHEDBY, Circuit Judges. 

McCORMIGK, Circuit Judge. This is an appeal from a decree ot 
the Circuit Court of the United States for the Eastern Division of the 
Northern District of Mississippi, entered the 7th day of April, 1910, 
dismissing the original bill of appellants (complainants below), and 
granting the relief sought in the cross-bill of the appellee (respondent 
below), and adjudging that the respondent recover of the complain- 
ants $2,531.05, with interest from April 1, 1905. 

The appellants compose the firm of Fleitmann & Co., commission 
merchants, citizens of the state of New York, residing and doing busi- 

*Wot other cases ses same toplo & i numbee in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
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ness in New York City. The appellee is a corporation of the state of 
Mississippi, which hereafter in this opinion we will designate as the 
"Cotton Mills," a citizen and résident thereof, operating a mill for the 
manufacture of cotton cloth at Starkville, Miss. The bill allèges, in 
substance : That for the purpose of enlarging its commission business 
the complainants (appellants) on April 28, 1902, made a proposition in 
the form of a letter to the respondent (appellee), whereby the com- 
plainants were to take stock in respondents' corporation, and become 
its exclusive selling agents. That the proposition was understood to 
contemplate a more précise définition. This proposition was not then 
accepted. Thereafter, on September 18, 1902, the complainants sub- 
mitted to the respondent a proposed agreement in more détail, set out 
at length. This agreement was duly executed by both parties, and in 
reliance upon it the complainants paid $15,000 for 150 shares of cap- 
ital stock of the respondent. Under this contract, the selling agency 
continued down to about April, 1905. At that time the respondent 
purported to repudiate the agreement, and refused to make further 
consignments of its goods to complainants, thus terminating the agen- 
cy, but refusing to repay the $15,000 and receive a surrender of the 
shares of stock, as required by the contract. That the complainants 
fully performed ail conditions of the contract on their part, except that 
after and because of the breach by the respondents they retained $2,- 
531.05, which, otherwise, would hâve been remitted in April, 1905. 
The complainants further allège that they held the certificate for said 
stock and the money retained subject to the decree of the court; that, 
whether said contract be valid or invalid, it would be grossly inéquita- 
ble to allow the respondents to retain the $15,000 paid thereunder, 
and they prayed that it be decreed that said sum be repaid with 
interest, less the $2,531.05, with interest from April 8, 1905, the date 
of its receipt. The answer to the bill sets forth that the letter of 
April 28th was a confirmation of a definite agreement previously made 
by an authorized agent of the complainants, and that thereafter the 
complainants acted as and were treated as stockholders ; that the con- 
tract of September 18th was entered into by Arthur Whittam, prési- 
dent of the respondent, without authority, through fraud and collusion 
with the complainants; th^t Whittam withheld ail knowledge of the 
contract from the directors for over a year; that it was accidentally 
discovered; and was repudiated on March 30, 1905, as ultra vires^ 
without considération, unauthorized, and void. The answer admits 
the refusai to consign goods to the complainants, and allèges the re- 
fusai to pay for goods consigned constituted a breach of the terms 
of agency on the complainants' part; that it was on the faith of the 
unconditional subscription of the complainants that the mill was built ; 
that the $15,000 was paid under negotiations, partly verbal, culminating 
in the letter of April 28, 1902; that bondholders hâve protested against 
payment of $15,000 to the complainants; that at the time repayment 
was demanded the respondent was in danger of insolvency, and that' 
complainants hâve no right to retain the $2,531.05, and prays that bill 
be dismissed. The replication to the answer allèges the answer to be 
insufficient, and dénies ail material allégations therein, The cross- 
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bill prays for payment of the $2,531.05 by Fleitmann & Co. to the 
Mills. The answer to the cross-bill dénies ail the allégations of im- 
proper conduct on the part of Fleitmann & Co. as agents, and other 
material allégations in the cross-bill, and allèges that the said $2,- 
531.05 is claimed on account of the greater indebtedness claimed in the 
bill to be due from the Mills to Fleitmann & Co. AU the testimony 
was taken by déposition de bene esse. In the case of the witnesses 
called by the respondent, counsel agreed that ail objections to compe- 
tency and relevancy of évidence were considered as reserved and prop- 
erly taken. 

One of the branches of the business of Fleitmann & Co. was to 
act as selling agents of cotton mills. This they did through various 
"departments," one of which in 1902 was the firm of Dickson & 
Hanna, who had their own salesrooms apart from the place of busi- 
ness of Fleitmann & Co. Mr. Hanna in the spring of 1902, before the 
respondent had commenced building its mill, was traveling in the 
South, apparently on his own affairs, and the testimony does not show 
that he was sent by or corresponding with Fleitmann & Co., but tends 
to show the contrary. He arranged with Mr. Whittam, who was 
then acting président of the respondent, for a meeting of the board of 
directors of the Mills, which took place on April 16, 1902. At this 
meeting Mr. Hanna proposed that his "house" should become stock- 
holders and selling agents of the Mills. After the meeting, on re- 
quest of some of the directors, he reduced his proposition to letter 
form, and signed it "Dickson & Hanna." Mr. Whittam, the prési- 
dent of respondent, was with Mr. Hanna when this letter was written, 
and asked that the letter provide for his presidency of the mill. Mr. 
Whittam also at the same time said that a letter from Fleitmann & 
Co. would be préférable. A minute of the action of the board of di- 
rectors was made by the secretary in thèse words : 

"At a meeting of the board to-day only two members were absent, Scales 
and Brvin. Accordlng to agreement Mr. Hanna was présent and made an in- 
teresting talk and answered verbal questions. Mr. Hanna stated that his 
house would take flfteen thousand dollars in stock, provided they were made 
selling agents, and subscriptions to be paid when mill was completed. He 
also stated that the mlU would not be bound in any way to them, but that 
they were to hâve a préférence as long as they gave satisfaction." 

The letter form into which Mr. Hanna reduced his interesting talk, 
was in thèse words: 

"People's Savings Bank. 
"W. W. Scales, Président. 
"M. F. Ames, Vice Président. 
"A. C. Brvin, Cashier. 
"C. E. Gay, Asst. Cashier. 
"StarkviUe, Miss. 

"Starkville, Miss., April 16, 1902. 

"Mr. Arthur Whittam, Prest. Pro Tem. The John M. Stone Cotton Mills, 
Starkville, Mississippi. 
"Dear Sir: We hereby agrée to take up to fifteen thousand dollars stock 
in your proposed mill, with the understanding that you are to place as much 
of this stock with your own people as you possibly can, thus relievlng ua 
from taking the full amount unless necessary. 
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"It Is also tinderstood that you are to be président pf thîs enterprise and 
that we are to act as your selling agents, disposlng oif your product. ïhis 
proposition Is submitted with tUe understanding that you now hâve, as 
stated, eighty-flve thousand dollars already subscribed, and that we are not 
to make any payments on subscriptlons until the mlll Is built, equlpped and 
la opération. 

"Yours very truly, Dickson & Hanna. Dept. Fleitmann & Co." 

In référence to this letter, the witness Walter W. Scales, Jr., testi- 
fied: That the meeting which Mr. Hanna addressed was held in the 
directors' room of the People's Savings Bank, and the witness reniem- 
bers distinctly that Mr. Hanna, Mr. Whittam, and himself went into 
the office of the bank for the purpose of writing up this contract of 
agreement, and "it was sttggested that I do the writing, as I had at 
one time used that particular typewritef, but owing to the fact that 
I was at that tirïie using a différent typewriter — a différent keyboard — 
and Mr. Hanna seemed to be rushed for time to make connections 
with the L C. train, they urged me at tob great a speed, and I was un- 
able to wtite the document to their satisfaction, having made two dis- 
tinct attempts." .:,,,. 

On this point the witness John M. Hanna testifies as f ollows : 

"XQ. After you had the conversation spokën of in your direct examination, 
with the board of directors of the John M. Stone Cotton Mills, you wrote a 
létter dated Aprll 16th, 1002, a copy of which is marked 'Whittam Exhlbit 
No. 1,' did you not? A. Yes, sir; I did not write the letter. It was written 
at my dietatlon. 

"XQ: How long after the conversation between you and the board of di- 
rectors was, it that this letter, 'Whittam Exhibit No. 1,' was written by your 
dletation and signed by youî A. Tbree or four, îovlt or flve hours, some- 
thing like that. 

"XQ. State whether this letter, 'Whittam Exhibit No. 1,' signed 'Dickson 
& Hanna,' was the letter you wrote to Mr. Arthur Whittam at his request? 
A. Tes, sir; at the request of Mr. Scales, Jr. The directors also asked rue to 
confinn the proposition which was made to them. 

"XQ. I understood you on your direct examination to say that you made an 
effort to write a letter, but that the machine would not work and that it was 
abandoned. Was that correct? A. Well, we made an effort to write two 
différent letters and the letter was so l)lurred that I think I could ideutify 
it, thou^h I do not know. After two ineffectuai attempts to get a clean copy 
of the letter, I got a facsimile of them. I wished to take one to New York 
to Fleitmann & Co. 

"XQ. Did you not on that occasion tell the directors that any proposition 
that was suggested by you would hâve to be confirmed by Fleitmann & Ce? 
A. I do not remember telling the directors that, but I think I made such a 
Btatement to Mr. Scales and to Mr. Whittam. 

"XQ. That was after the meeting was it? A. Tes. 

"XQ. You had no authorlty then in your conversation to do more than 
make suggestions as to what you would recommend to Fleitmann & Co. to 
be done by them? A. 1 had the authorlty to corne hère to make a proposi- 
tion to the ,Tohn M. Stone Cotton Mills, but I had no authorlty to sign their 
names for confirmation. 

"XQ. You had no authorlty to sign a subscription to the capital stock for 
Fleitmann & Co., did you? A. No, sir. 

"XQ. Was not your relations t» Fleitmann & Co. evidenced by a written 
contract between you and Fleitmann & Co.7' A. It was." 

The board of directors met again April 24th, and took action in the 
matter, as shown in the following excerpt from the déposition of Mr. 
W, W. Magruder : 
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"Q. I notice In tbe minute book of the John M. Stone Cotton Mills, page 
13, dated April 24, 1902, tlie followlng language ia used in thèse minutes: 
'Then the proposition from Mr. Hanna was read and discussed, and objec- 
tion was raised to one clause of the proposition, and Mr. Whittam stated 
he would hâve said clause erased.' Please examine that statement in the 
minutes, and explain it as best you can. A. The section to whieh you refer 
reads as foUows: 'Then the proposition from Mr. Hanna was read and dis- 
cussed and objection was raised to one clause of thè proposition and Mr. 
Whittam stated he would hâve said clause erased.' I was the director who 
made the objection mentioned, and the objection was to that clause in the 
Dickson & Hanna letter, dated April 16, 1902, which provided that Mr. Ar- 
thur Whittam should be président of the mill. This letter in question ap- 
pears as Exhibit No. 1 to Mr. Whittam's déposition." 

Bearing on the same point is the testimony of Mr. A. C. Ervin: 

"XQ. Tou were asked as to the meeting of the directors on April 24, 1002. 
*Will you klndly turn to the meeting of that date and read into the record 
what is said there in regard to the employment of Mr. Christopher? A. 
■Moved by Mr. Page that Mr. Christopher be employed at niue hundred dol- 
lars to superintend the building of the mill. Seconded by Mr. Montgomery. 
Mr. Magruder moved that the motion be amended. That the contract be 
slgned as soon as a satisfactory reply was received from Fleltmann & Co. 
Amendment lost and original motion earrled.' 

"XQ. What dld this resolution mean by satisfactory reply from Fleltmann 
& Co? A. I judge it was in regard to the $15,000 as to whether or not they 
would take that stock. 

"XQ. Then according to your recollection of April 24th, when this meet- 
ing of directors was had, the question of Fleitmann's taking the stock was a 
question as to whether the board got a satisfactory reply from Fleltmann 
& Co.? A. Well, I do not know what letter that refers to. What was the 
date oï the letter we had? And that was April 24th. I suppose that was 
the letter we were waitlng for. We felt that we could not commence build- 
ing and equipping the mill, unless we got the amount of $15,000 in addition 
to what we had at home. 

"XQ. Then on April 24, 1902, the board of directors dld not thlnk that 
the subscriptlon of Fleltmann to the stock was closed, but waited further 
communication from Fleitmann, did they? A. That is my understandlug." 

After Hanna's visit to Starkville on April 16, 1902, the whole busi- 
ness between Fleitmann & Co. and John M. Stone Cotton Mills was 
conducted by correspondence, and Fleitmann & Co. were no parties 
to any of the subséquent proceedings by the mill. 

Mr. Hanna was in Starkville only a few hours on April 16, 1902, 
during which time he had his talk to the board of directors and with 
différent members of the board after the meeting was closed, and then, 
in Company with Mr. Whittam, Mr. Page, and Mr. Scales, was driven 
out to the pièce of property on the edge of town, which they informed 
him they were going to sélect for the site of the mill, and he was so 
rushed to make the Illinois Central train that he had diiSculty in get- 
ting written the letter that was requested of him. He returned to 
New York, and 12 days after the day at Starkville he persuaded Fleit- 
mann & Co. to send a letter which he dictated to the président of the 
Mills, as f ollows : 

"New York, April 28th, 1902. 
"Mr. Arthur Whittam, Pres't., Starkville, Miss. 

"Dear Sir: We agrée to take up to flfteen thousand dollars stock in 
your proposed mill, with the understandlug that you are to place as much 
of this stock with your own people as you possibly can, thus relieving us 
of taking the f ull amount unless necessary. 
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"It is Tinderstood that we are to act as selling agents for your eiitire 
product. 

"Tbls proposition is submltted with the understanding that you now bave, 
as stated, eighty-flve fhousand dollars already subscribed and that we are 
not to make any paynients on our subsaùptiou until the mlll Is built, equip- 
ped and in opération. 

"Yours very truly, [Signed] Fleitmann & Co." 

This letter was never answered. On June 30, 1902, Fleitmann & 
Co. signed a paper appointing Mr. Whittam proxy to act for Fleit- 
mann & Co. at stockholders' meetings. This proxy had been sent by 
Mr. Whittam to Dickson & Hanna. By means of the proxy Mr. Whit- 
tam voted 150 shares at the annual stockholders' meeting in July. The 
next communication between the parties was a letter sent by Fleitmann 
& Co. on September 16, 1902, inclosing a formai contract of subscrip- 
tion and agency, dated September 18, 1902. This contract was re- 
turned signed in the name of the corporation by its président on Feb- 
ruary 17, 1903. After some correspondence and investigation in rela- 
tion to the condition of the Mills, Fleitmann & Co. paid $15,000 for 
150 shares of stock on April 17, 1903. The contract provided that the 
Mills might terminate the agency on notice and paying par value for 
any stock held by Fleitmann & Co. Meanwhile the mill had been 
completed and the selling agency went into effect. The agency con- 
tinued with mutual satisfaction until about the Ist of April, 1905. On 
March 31, 1905, the Mills wrote to Fleitmann repudiating the contract 
of September 18, 1902. Fleitmann & Co. then had some goods on 
hand, which were sold early in April at a priée agreeable to the Mills. 
On April Ist the Mills wrote that they would not ship goods until they 
were sold. The appellants considéred that this was contrary to the 
established custom and the best interests of selling. On April 5th a 
telegram came to the appellants signed "W. W. Scales & Company," 
asking Fleitmann to discount a draft attached to a bill of lading. A 
letter came from the Mills dated April 8th, demanding discount. On 
the lOth of April, 1905, the directors of the Mills declared the agency 
unsatisfactory, and on the ISth this was communicated to Fleitmann 
& Co. The appellants objected to the form of signature, "W. W. 
"Scales & Company," and to the new method of selling and to the 
newly discovered practice of the Mills in pledging the fînished product 
to the local bank, of which Mr. Scales was président. Efforts were 
made by the appellants for a friendly settlement, but proved unavail- 
able. No more goods were consigned. 

Défendants pleaded in answer to the original bill that Mr. Whittam 
concealed the contract of September 18, 1902, and signed it without 
authority, and that it was not discovered until 1905. It is shown by 
the proof that W. O. Page, who was a director and active vice prés- 
ident, and W. W. Scales, Jr., who was a director and secretary and 
treasurer of the Mills, knew of the contract when it was first received. 
And it appears that it must hâve been discussed at a meeting of the 
board of directors in 1903 when section 10 of the by-laws, relating to 
the power of the président, was amended by striking out the words, 
"And make ail contracts for the company," and inserting the words, 
"Sign ail contracts necessary for the opération of the plant." Mr. 
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Whittam gave up his presidency of the Mills early in 1905, and Mr. 
Scales, St., became head of the corporation. 

The decree below was rendered without opinion. It dismisses the 
original bill, and grants the relief demanded in the cross-bill. In both 
thèse respects appellants allège the decree to be erroneous. 

When Mr. Hanna met the board of directors of the Cotton Mills 
on April 16th, he did not hold himself ont as the authorized représen- 
tative of the complainants, and he was not in fact authorized, and the 
directors of the Cotton Mills did not, at the time, treat him as author- 
ized. He did not sign the name of Fleitmann & Co. Just before 
going to Starkville to attend the meeting, he used the name of his own 
firm, Dickson & Hanna, in his correspondence with Mr. Whittam, the 
président pro tem. of the Cotton Mills. Mr. Whittam had had no cor- 
respondence with Fleitmann & Co. up to that time. The appellants 
had no correspondence with Mr. Hanna while he was on this trip 
south. He was not sent to Starkville by them. The most that the 
board of directors did or could hâve done by adopting a motion to 
approve of Mr. Hanna's "interesting talk" was to express their will- 
ingness to give the appellants the contract to handle the whole output 
of their mill on such terms as the appellants and the Cotton Mills 
could agrée upon. When Mr. Hanna reduced his talk to a letter form, 
it was not received then or afterwards as a proposition which they 
were willing to accept. Therefore, in any view we can take of the 
proof , there was no binding subscription made or accepted on the 16th 
of April, 1902. 

We hâve seen that 12 days after his day at Starkville Mr. Hanna 
persuaded Fleitmann & Co. to send a letter, which he dictated, to the 
président of the Mills. Counsel for appellee in propounding leading 
questions to their witnesses hâve referred to this letter as a contract 
and as a confirmatory letter, and bave got to their questions the sug- 
gested answer to the propositions they hâve embodied in their ques- 
tions, and then, in their argument, they hâve assumed that their ques- 
tions and thèse answers established their contention that the letter 
was a contract and a confirmatory letter. To correctly find its true 
meaning, we must consider the intent of the party in sending it as 
expressed in the letter itself. It is the first track of Fleitmann & Co. 
towards establishing any relations with the appellee contemplating a 
definite contract. It was not sent as an acceptance or confirmation or 
ratification of any proposition, for there is no testimony that any prop- 
osition had been made from the Mills to Fleitmann & Co., nor is there 
any testimony that Fleitmann & Co. had any knowledge or belief that 
Hanna had assumed on their behalf to subscribe for or to take any 
stock in the Cotton Mills. He had, in fact, not done so. And there 
was no call on them for a confirmatory letter further than to bave them 
do what Hanna was requested to do in their name, but declined to do 
for want of authority, namely, to make a proposition to the Mills. 
This it seems that Hanna succeeded in inducing them to do in substan- 
tially the exact terms of Hanna's letter of April 16th, omitting the 
provision as to the presidency of the enterprise. This letter of April 
28th not only uses the language, "This proposition is submitted," etc., 
but the whole of the letter shows on its face that it was not sent as 
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an acceptance of or confirmation or ratification of any past proposition, 
but was merely to indicate a disposition on their part to take stock, 
and that it contemplated an agreement to be consummated later, It 
is obvions to any one on reading the letter that their main object was 
to acquire the agency, and, if there is any doubt as to this appearing 
on the face of the letter, the extraneous évidence, which the record 
ofifers on this point, fully removes that doûbt. The letter does not 
specify definitely the amount of stock it was proposed to take. It is 
as clear f rom the letter as it is f rom ail the proof in the case that Fleit- 
mann & Co. did not désire to take or hold stock in the Cotton Mills 
as an investment, or for any other purpose than, in an emergency, to 
enable the Mills to produce output to be sent to Fleitmann & Co. for 
sale. That is, their évident object ail along was to get the handling of 
the goods. And it was equally évident ail along that the Cotton Mills 
preferred to hâve its stock taken at home. The contemplated transac- 
tion was serions enough to call for definite terms as to the mutual 
obligations of the parties to the sales agency contract. This letter was 
received by the président of the appellee in the due course of mail. 
Its receipt was well known at the time to the managing officers and 
directors of the corporation. No reply to it was sent to Fleitmann & 
Co., and the record not only does not show that there was any action 
of the board on it, but; to the contrary, does show that there was none. 

On April 24th the board provided for the employment of a super- 
intendent to take charge of the building of the mill, and made other 
provisions for the installation of the plant. At that time over $23,000 
on the stock had been paid in. Active work on the plant then began 
and continued to completion. Fleitmann & Co. were not to make any 
payments "until the mill is built, equipped, and in opération." They 
had nothing to do as sales agents until the mill was ready to consign 
product. At the expiration of about five months Fleitmann & Co. 
sent to the Mills the f ollowing letter : 

"Fleitmann & Co., 48é-494 Broome Street, New York. 

"Sept, 16, 1902. 
"The John M. Stone Cotton Mills, Starkville, Miss. 

"Gentlemen: Having looked over our différent Cotton Mill coutraets we 
flnd that we are not in possession of one with yourselves and we therefore 
ask you to kindly sign the enclosed, for our mutual guidance, at your earJiest 
convenience. 

"ïours very truly, [Signed] Fleitmann & Co. 

"H. C. Fleitmann. 

"P. S. Kindly sign the carbon copy ; the original is for yourselves." 

The contract ref erred to in this letter is as f ollows : 

"The foUowing agreement made this day Sept. 18, 1902, between Messrs. 
Fleitmann & Company. New York City, and the John M. Stone Cotton Mills, 
Starkville, Miss;, as f ollows: 

"lu considération of the fact of Messrs. Fleitmann & Co., having agreed 
to purchase 150. .shares of ■ the common stock of the John M. Stone Cotton 
Mill, the said John M. Stone Cotton Mill agrées to make Messrs. l'ieitmann 
& Co., Department Dickson & Hanna, its sole and exclusive selling agents. 

"Messrs. Fleitmann & Co., on their part agrée to guarantee ail sales and 
insure goods of said John M. Stone Cotton Mill held by them in New York. 

"The John M. Stone Cotton Mill agrées on its part to consign to Messrs. 
Fleitmann & Co., its entire product to be sold for its account, less commis- 
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slon of four per cent. (4%), and agrées to guarantee Messrs. Fleltmann & 
Co. against any loss arising from any claims that may be made on account 
of the goods produced by It— by reason of imperfections In said goods, late 
delivery of same or tliat goods delivered are not up to standard, etc. ; and 
furtlier, also, tbat cloth held at tbe John M. Stone Cotton Mill awalting 
sales or shipping instructions, and also cloth that may hâve been advanced 
on, shall be covered by Insurance; the policies to be made in the name of 
Messrs. Fleitmann & Co., and sald John M. Stone Mill paying the premium. 
"It is further mutually understood and agreed that should the sald John 
M. Stone Cotton Mill décide to discontinue this contract, it may do so upon 
slxty days' notice to Messrs. Fleitmann & Co., and upon paying the par value 
for any shares of stock In the said John M. Stone Cotton Mill held by Messrs. 
Fleitmann & Co. John M. Stone Cotton Mills, 

"By Arthur Whittam, Président" 

The letter in which this contract was inclosed, addressed to the cor- 
poration and dated September 16th, arrived in the due course of mail, 
and was received at the office of the Mills by the président, in the 
présence of the vice président and of the secretary and treasurer. 
Their attention was called to the contract and the secretary and treas- 
urer read it, and a conversation between the président and thèse other 
ofiScers, both of whom were directors, was then and there had, during. 
which conversation the contract or the opened envelope containing it 
was lying on the table between the president's desk and the secretary's 
desk, in the présence of the vice président. At the close of this con- 
versation, while the vice président was still présent, the contract was 
placed in a pigeon-hole in a desk belonging to the Mills and used by 
the président, where it seems to hâve remained until the change in 
the presidency of the corporation. 

On February 17, 1903, this letter was sent to: 
"Messrs. Fleitmann & Co., 484-494 Broome St., New York, N. T. 

"Dear Sirs: Enclosed herewith we hand you signed contract as req^uested 
in your letter of September 16th, '02. (Ca.rbon Copy.) 

"We regret the delay in returning same but the matter bas been uniuten- 
tionally overlooked by us. 

"Our mill Is now in opération and we shall be glad to hâve you favor us 
with a remittance as per contract at your earliest convenlence. 

"Trusting you will flnd it convenient to do so and awaiting your further 
favors, we are, 

"Yours very truly, John M. Stone Cotton Mills, 

"By Arthur Whittam, Président." 

The appellee refused to recognize this contract, chiefîy on three 
grounds : First, that it is ultra vires ; second, that it was f raudulent 
as to creditors ; and, third, that it was signed by' the président without 
authority. In the pleadings there are also direct charges of fraud. 

From a business standpoint, this contract is a very natural one for 
the parties to hâve made. Fleitmann & Co. wished the agency of the 
Mills, and the Mills needed the use of Fleitmann & Co.'s money. 
The terms of the agency ofifered are advantageous to the Mills. The 
sales are guaranteed by a factor of unquestioned standing, and the 
Mills need fear no losses. It is said the Mills are paying lower com- 
missions now than 4 per cent., but it is not shown who takes the risk 
of the sales or what standing the sales agent has. It is shown that the 
commission named in the contract was the usual one. Fleitmann & 
Go. 's interest in the Mills does not extend beyond the agency, hence 
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the provision for repurchase in case the agency is terminated. Had 
this provision been omitted, the Mills, perhaps, could not hâve term- 
inated the agency without being liable for damages for the breach, 
which might well hâve been serions. By exercising the option the 
Mills would npt lose $15,000. They v^^ould regain the stock as treas- 
ury stock and might gain by it, if the stock were above par. There 
is no arbitrary favor to Fleitmann & Co. The option is in the Alills. 
It is as if the provision had been that the Mills might terminale the 
contract on 60 days' notice and on payment of $5,000 or other sum 
as liquidated damages. 

[1] From the view of the testimony we hâve taken it seems clear 
that the first of the grounds which the appellee . chiefly. urges is not 
applicable to this case. We find nothing in the Constitution of the 
State of Mississippi or in the statute provisions of that state relating 
to corporations or in the charter of the appellee which forbids or 
limits thé power of the appellee to contract as it did with the appel- 
lants. As to the second ground upon which the appellee relies, that 
it was fraudulent as to creditors, there is no évidence that there were 
any creditors at the time this contract was made, and there is certainly 
no appearance for creditors in this case. [2, 3] As to the third 
ground, that it was signed by the président without authority, that is 
expressly answered by the provisions of the by-laws in force at the 
time the contract was made. The charges of fraud which are made 
by the appellee in its pleadings are not sustained by any évidence as 
we view the testimony and the written évidence embraced in the record. 
The witnesses who testified for the appellee did include in their an- 
swers the arguments and inferences and conclusions of fact and con- 
clusions of law embraced in the direct interrogatories and questions 
of the distinguished and able counsel who appeared for the appellee, 
but there is we think substantially no dispute as to the actual facts 
which existed in the negotiations of the parties which led up to the con- 
currence of minds expressed in the contract bearing date September 
18, 1902. We hâve examined the références to text-books and to the 
very numerous décisions of other courts made by industrious and able 
counsel as far as thèse authorities hâve been accessible to us, and with- 
out the profitless labor of giving a spécifie review of the same in this 
opinion we hâve endeavored to apply the sound doctrine which they 
illustrate to the facts of the case before us for décision. 

Judge Thompson in the préface to his Commentaries on the Law of 
Corporations, dated January 1, 1895, says: 

"The author flnds hls justiflcation for the publication of so large a work 
upon a single title of the law * * * in the fact that upou no subject 
in that law has this growth been as rapid and as rank as upon the subject 
hère under considération. The statemeut of a single fact made by Mr. Jus- 
tice Field in his oration delivered at the Oentennial Célébration of the Su- 
prême Court of the United States in the city of New York in 1890 that four- 
flfths of the wealth of the country is held by corporations will give emphasis 
to what is hère said. * ♦ * This work was commenced more than 16 
years ago. * • * Since Its commencement great changes hâve taken 
place in the American law of prlvate corporations. The American doctrine 
that the capital stock of a corporation, Including its unpaid share subscrip- 
tions, is a trust fund for its creditors has during that period been greatly 
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niodified — so much so that it may now be doubted whether the capital of a 
corporation is a trust fund for its creditors in any différent sensé tlian the 
se^it^e in wtticli tlie property of a private person is a trust fund for liis cred- 
itors. Tbe doctrine formerly held by many of the state courts aud emphasized 
by a décision of tlie Suprême Court of the United States and still iirmly in- 
sisted upon Jn Bngland that the shares o( a corporation can be sold and 
distributed only at full value either in money or in property has been greatly 
shaken, if net overthrown, by récent décisions of the Suprême Court of the 
United States." 

We cite in the margin only a few of the comparatively récent cases 
which appear to us most nearly anâlogous to the case at bar : Walter 
L. Chapman v. Ironclad Rhéostat Co., 62 N. J. Law, 497, 41 Atl. 690; 
Egbert V. Sun Co. (C. C.) 126 Fed. 568; Edgar Léonard v. Edward 
F. Draper et aL, 187 Mass. 536, 73 N. E. 644 ; Watts Mercantile Co. 
V. Buchanan et al., 92 Miss. 540, 46 South. 66; Paul Steam System 
Co. V. Paul (C. C.) 129 Fed. 7S7 ; Daponte v. Breton et al., 121 
La. 454, 46 South. 571. Further, if, as appellee contends, the 
contract was invalid, either for want of power in the corporation to 
so contract, or for want of authority in the président to make the 
contract for the corporation, the appellee would not be allowed after 
ail that took place from the making of the contract to the répudiation 
of it to refuse to refund the appellant's money with proper interest. 

We conclude that the decree of the Circuit Court must be reversed, 
and this court must now decree that the appellee is required to pur- 
chase and receive delivery and surrender of the certificates of stock 
held by the appellants and tendered in their bill, and pay to the ap- 
pellants the sum of $12,468.95, with interest thereon at the rate of 6 
per cent, per annum from April 8, 1905, the sum of $2,531.05, which 
the appellee by its cross-bill seeks to recover, being deducted as of the 
date of its receipt by the appellants from the $15,000 which the ap- 
pellants were entitled to receive for the stock surrendered, and that the 
cross-bill be dismissed, the appellee to pay ail the cost incurred in the 
Circuit Court and in this court. 

It is so decreed. 

SHELBY, Circuit Judge, dissents. 



UNITED STATES, to Use of KINNEY, v. UNITED STATES FIDEMTÎ & 

GUARANTY CO. 

(Circuit Court of Appeals, Third Circuit. April 12, 1911.) 

No. 27. 

1. Cleeks of Cotjkts (§ 74*) — Action on Bond — Cause of Action— Dam- 
ages. 

In an action on the bond of a Circuit Court clerk for refusing to enter 
a default judgment in favor of the use plaiutiff in a garnishment pro- 
ceedlng, he was not entitled to recover, in the absence of proof that there 
were funds of the défendant in the hands of the garnishee subject to 
gai-nishment. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. § 127 ; 
Dec. Dig. § 74.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Courts (§ 344*)— Statb Peactioe— Retubn Day— Fedebal Courts. 

Rev. St. § 91.4 (U. S. Comp. St. 1901, p. 684), requlring Oirciiit Courts 
to conform to the state practlce as near as may be, etc., does not requlre 
conf ormity wlth référence to return days for summons ; such courts, 
as to that, belng governed by their own rules. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. S 917; Dec. Dig. 
§ 344.* 

Conformlty of practlce In common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. O. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. 0. A. 392.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by the United States, for the use of Robert D. Kinney, 
against the United States Fidelity & Guaranty Company. Judgment 
(182 Eed. 1005) for défendant, and the use plaintiff brings error. Af- 
firmed. 

Robert D. Kinney, for plaintiff in error. 

Thomas S. Stokes and Bayard Henry, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Robert D. Kin- 
ney, a citizen of Pennsylvania, brought suit against tlie United States 
Fidelity & Guaranty Company, a citizen of Maryland, surety upon a 
bond given to the United States by Charles K. Darhng, clerk of the 
United States Circuit Court for the District of Massachusetts. Aft- 
er the proofs by both parties were submitted on the trial of the cause, 
the court below instructed the jury to find for the défendant. From 
such proofs it appears that Mr. Kinney, acting as his own counsel, 
brought suit in the Circuit Court for the District of Massachusetts 
against the Plymouth Rock Squab Company, as défendant, and the 
International Trust Company, as trustée or garnishee. After service 
of process Mr. Kinney sought to hâve a default judgment entered in 
accordance with the return days fixed by the Massachusetts state stat- 
utes for the courts of that state, while Mr. Darling, the clerk, con- 
tended the return days fixed by the rules of the Circuit Court gov- 
erned, and refused to enter judgment as directed by Mr. Kinney, In 
an opinion refusing a new trial, reported at 182 Fed. 1005, the court 
below justified its action in directing a verdict for the défendant on 
two grounds : First, because there was no proof Mr. Kinney was 
damaged; and, secondly, that Mr. Darling was justified in following 
the rules of the Circuit Court as to return days. 

[1] We hâve, as we hâve said, carefully examined the testimony, 
and are of opinion the court rightly held that Mr. Kinney's proofs did 
not show he had sufïered damage by the clerk's action. There was no 
proof that there were any funds of the Plymouth Rock Squab Com- 
pany in the possession of the International Trust Company, the gar- 
nishee, and unless such was the case the act of the clerk did the plain- 
tiff no damage. On this ground alone the court below was clearly 
justified in its action. 

•For other cases see same toplc & § numbsb in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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[2] And the same may be said in référence to the return days. 
In that respect the court below well summed up the situation and 
authorities in thèse words: 

"The plaintWs principal contention is that section 914 of the Eevised 
Statu tes (U. S. Comp. St. 1901, p. 684) compeiled the Orcuit Court to follow 
closely the state practiee In the matter of return days for the writ of sum- 
mons. The fédéral practiee differed, and it is clear that the clerk was obey- 
Ing the rules of the Circuit Court upou this suhject. If, therefore, thèse 
rules were valid, he was justlfled in refusing to enter judgmeiit and to issue 
exécution. Many statutes of Massachusetts were oflfered in évidence at the 
trial, and the defendant's counsel contended then, and contends now, that 
the State practiee concerning return days for the writ of summons substan- 
tially coîncided with the fédéral practiee about 30 years ago, that such con- 
formity fully satisfled section 914, and that. although the state practiee may 
hâve since heen changod. the fédéral court was not obliged to foUow, citing 
in support of this position Shepard v. Adams, 168 U. S. 618 [18 Sup. Ct. 
214, 42 L. Ed. 602], and R^ilroad Co. v. Goliey, 210 U. S. 155 [28 Sup. Ct. 
637, 52 L. Ed. 1002]. In my opinion thèse décisions sustain the defendant's 
contention, and require me to hold tliat the plaintifC's suit in the Circuit 
Court for the District of Ifassnchusetts was properly subject to the rules 
of that court, and that the clerlî was riglit in refusing to eomply with the 
several motions referred to in the statement of elaim." 

We may add that in Railroad Co. v. Gokey, supra, it appears that 
in the state courts of Vermont there were but two terms in the year 
affecting such actions as were involved in that case, and it was 
thought best to hâve more fréquent return days. Thev were pro- 
vided for by state législation; but, as stated by Judge Wheeler, the 
fédéral "court has three regular terms in each year and it has not 
been consideréd that to hâve writs returnable oftener would be ad- 
vantageous for the advancement of justice or the prévention of de- 
lays." Of this action the Suprême Court say : 

"In accordance with the views expressed in the above extract from Jud^e 
Wheeler's opinion, he, as District .ludge, had not altered the rule which had 
been first adopted in 1885 in conformity with the practiee of the state court, 
existing at the time of its adoption. Shepard v. Adams, supra, seems to be 
a sufllcient authority for the refusai of the judge to aller the rule of the 
Circuit Court, so as to be in conformity with the altération made by the 
state statute In 1893." 

It will thus be seen that the Suprême Court of the United States 
has laid down the law applicable to the présent case ; for the gênerai 
situation as to variance between the state and fédéral courts in rules, 
procédure, and return days is substantially the same in Massachusetts 
and Vermont. 

The judgment of the court below is therefore affirmed. 



WILLIAMS, Immigration Com'r, v. UNITED STATES ex rel. BOUGADIS. 
(Circuit Court of Appeals, Second Circuit. March 13, 1911.) 

No. 156. 

1. Aliens (§ 53*) — Déportation foh "Entering in Violation of Law"— 
False Représentation as to Citizenship. 

An alien, who falsely représenta himself to be a citizen, and by such 
artifice and fraud secures admission to the United States, is guilty of 

•For other cases see same toplc & § nitmber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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"enterlng in violation of law," within tlie meaning of Immigration Act 
Feb. 20, 1907, c. 1134, § 20, 34 Stat. 904 (U. S. Comp. St. Supp. 1909, p. 
459), and is subject to déportation thereunder. 

[Ed. Note. — For other cases, see Aliéna, Dec. Dig. § 53.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2400-2408.] 
2. Aliens (§ 54*) — Déportation— Enteeing in Violation of Law— Acquit- 

TAL in CBIMINAL CASE. 

A judgment of acquittai in a criminal prosecution of an allen for false- 
ly claiming citizenship, entered on a directed verdict, is uot a bar to pro- 
ceedings for his déportation, under Imniigi-ation Act Feb. 20, 1907, c. 
1134, § 20, 34 Stat. 904 (U. S. Oomp. St. Supp. 1909, p. 459), for having 
obtalued admission to the United States in violation of law by falsely 
representing himself to be a citizen. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Habeas corpus proceeding, on the relation of Antonios Bougadis, 
against William Williams, Commissioner of Immigration. From an 
order discharging relater, the Commissioner appeals. Reversed. 

On appeal by the Commissioner of Immigration from an order of 
the Circuit Court for the Southern District of New York, made in 
habeas corpus proceedings, discharging the appellee, Antonios Bouga- 
dis, who was held by virtue of a warrant issued by the Department of 
Commerce and Labor directing his déportation on the ground that he 
was an alien who had secured admission to the United States by falsely 
representing himself to be an American citizen. The appellee was dis- 
charged upon the sole ground that a verdict of acquittai had been di- 
rected by the Circuit Court for the Eastern District of New York, 
after trial upon an indictment charging that he had obtained admis- 
sion to the United States by falsely representing himself to be an 
American citizen. 

Henry A. Wise, U. S. Atty., and Isaac H. Levy, Asst. U. S. Atty., 
for appellant. 

Elias Rosenthal, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The appellee, Antonios Bougadis, an alien, 
arrived hère March 28, 1910, on the steamship Martha Washington, 
where he had taken a second cabin passage from Greece under the 
name of Dimitrios Papos. He was admitted as a citizen upon the 
production of citizenship papers issued to said Papos by the County 
Court of Westchester county, N. Y. He was arrested upon a warrant 
issued by the Department of Commerce and Labor, and the facts were 
fully investigated before a board of spécial inquiry, which found that 
he had secured admission to this country by false représentations as 
stated. On thèse facts the board recommended his déportation. 

[1] There can be no doubt whatever that the appellee came hère 
under the name of Dimitrios Papos, and secured admission as a citizen 
by falsely representing himself to be Dimitrios Papos, and presenting 
naturalization papers issued to said Papos. In other words, he secured 

*For other caaes see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



FRANCIS V. M'nEAL 481 

his admission to this country by f raud. The immigration act of 1907 
provides that any alien who shall enter this country in violation of law 
shall be deported to the country f roni whence he came. We are of the 
opinion that an alien vi^ho falsely represents himself to be a citizen, 
and by such artifice and fraud secures admission to this country, has 
entered contrary to and in violation of law. Any other construction 
would render the act abortive, if the alien succeeds in consummating 
his fraud. The most undesirable immigrant may in this way secure 
admission to the country. He may be diseased, a criminal and a pau- 
per, and yet évade the law intended to discover his physical, moral and 
financial status. One who by fraud succeeds in circumventing the 
law, and who thus secures advantages to which he is not entitled, vio- 
lâtes the law. 

[2] In our judgment, the direction of the verdict upon the trial of 
the indictment is not res judicata of the présent proceeding. That was 
a criminal trial, under section 79 of the Criminal Code (U. S. Comp. 
St. Supp. 1909, p. 1414), in which the government was required to es- 
tablish the defendant's guilt beyond a reasonable doubt. This is a 
proceeding under an entirely différent law, instituted by executive of- 
ficers of the government to ascertain whether an alien should be de- 
ported. It is not a criminal trial. No punishment has been or can be 
inflicted. The department charged with the administration of the law 
has decided, on ample évidence, that the appellee was improperly ad- 
mitted to this country. As was said by the Suprême Court in Turner 
v. Williams, 194 U. S. 279, at page 289, 24 Sup. Ct. 719, at page 722, 
481.. Ed. 979: 

"Repeated décisions of this court hâve determined that Congress has the 
power to exclude aliens from the United States ; to prescribe the terms and 
conditions on which they may come in ; to establish régulations for sending 
out of the country such aliens as hâve entered in violation of law, and to 
commit the enforcement of such conditions and régulations to executive 
offlcers ; that the déportation of an alien who is found to be hère in violation 
of law is not a deprivation of liberty without due process of law, and that 
the provisions of the Constitution securing the right of trial by jury hâve no 
application." 

The order discharging the appellee is reversed. 



FRANCIS V. McNBATj. 

(Circuit Court of Appeals, Third Circuit. March 7, 1911.) 

No. 6 (1,363). 

1. BAKKEUPTCT (§ 149*)^PAETNERSiIIP — ADJUDICATION ÂGAINST PARTNER. 

Bankr. Act July 1, 1898, c. 541, § 5h, 30 Stat. 548 (U. S. Coinp. St. 1901, 
p. 3424), which provides that, "in the event of one or more but not ail of 
the members of a partnersbip being adjudged bankrupt, the partaership 
property shall not be administered in bankruptcy unless by consent of the 
partner or partners not adjudged bankrupt: but such partner or part- 
ners * * * shall settle the partnersbip business as e-xpeditiously as 
its nature will permit and account for the interest of the partner or part- 
ners adjudged bankrupt," applies only to a case where less than ail of 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
186 F.— 31 
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the members of a partnership, but nat the partnership, hâve been ad- 
judged bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Oent. Dlg. § 229; Dec. 
Dig. § 149.*] 

2. Bankeuptoy (§§ ,54, 69, 149*) — Partnership— Effect of Adjudication — 
Estâtes of Membeks. 

Under Bankr. Act July 1, 1898, c. 541, § 5, 30 Stat. 547 (U. S. Comp. St. 
19D1, p. .3424), a partnership Is a légal entity, whlch may be adjudged a 
bankrupt irrespeetive of an adjudication agalnst any of its members ; 
but in an involuntary proceeding, where the act of bankruptcy charged 
is one that Involves insolvency of the partnership, there can be no ad,1u- 
' dicatlon against it, unless it and ail its members are Insolvent, and in 
such a case, thougli the adjudication be against the partnership only, or 
against the partnership and some, but net ail, of its members, the estâtes 
of ail the members are drawn into the proceeding for administration. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §§ 54, 69, 149.*J 

Pétition for Review of Order of the District Court of the United 
States for the Eastern District of Pennsylvania. 

In the matter of the Provident Investment Bureau, a partnership, 
bankrupt. On pétition of Stanley Francis to revise an order of the 
District Court. Affirmed. 

Henry J. Scott, for petitioner. 

George Wharton Pepper, Robert M. Anderson, and Edgar J. Persh- 
ing, for respondent. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The partnership, trading under the 
name of Provident Investment Bureau, and two of its three members, 
hâve been adjudged bankrupts. The third member, Stanley Francis, 
who has not been adjudged bankrupt, brings this pétition to revise in 
matter of law, under section 24b of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]) an order 
of the District Court adjudging that his separate estate is subject to 
administration by the trustée of the bankrupt partnership, and direct- 
ing him to deliver his property to the trustée for the purpose of such 
administration. The record of the proceedings in the District Court, 
brought up to this court, consist only of the pétition of the trustée 
in bankruptcy for an order directing Francis to deliver his property 
to the trustée, the answer of Francis to that pétition, the testimony 
taken, the opinion of the District Court, and the order now under re- 
view. (The appraisement of the individual property of Francis, made 
after the date of the order, and therefore not properly constituting 
a part of the record, we disregard.) 

The trustee's pétition avers that on March 31, 1905, a creditors' pé- 
tition was filed against the partnership and ail its members, alleging 
"that the individual respondents were partners in the said Provident 
Investment Bureau, that they were bankrupt individually and as a 
firm, and praying that they be adjudged to be bankrupts under the act 
of Congress." That such a creditors' pétition was filed is admitted in 
the answer of Francis. Consequently, we must assume that the act 
of bankruptcy upon which the adjudication against the partnership 

•For other cases see same topie & § numbbk lu Dec. & Am. Uigs. 1907 to date, & Rep'r Indexea 
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was made was one involving insolvency of the partnership. This as- 
sumption is supported, moreover, by the fact that it conclusively ap- 
pears by the testimony of the trustée, which is not contradicted, that 
the partnership debts exceed $174,000, and are more than three times 
as great as ail of the assets of the partnership and its three members. 

Notwithstanding the insolvency of the partnership and ail its mem- 
bers, Francis contends that, as he has not individually been adjudged 
a bankrupt, his estate cannot be administered in bankruptcy. The 
trustée, on the other hand, insists that, as the partnership and ail its 
members are insolvent, the adjudication against the partnership draws 
into the proceeding the individual estate of each of its members. 

The contested question is to be determined by a construction of sec- 
tion 5 of the bankruptcy act. That section has not been uniformly 
construed. It is settled, hovvever, that a partnership is an entity which 
may be adjudged a bankrupt, irrespective of an adjudication of bank- 
ruptcy against any of its members. In re Meyer, 98 Fed. 976, 39 C. 
C. A. 368; In re Bertenshaw, 157 Fed. 363, 85 C. C. A. 61, 17 L. R. 
A. (N. S.) 886; Mills v. J. H. Fisher & Ce, 159 Fed. 897, 87 C. C. A. 
77 , 16 L- R. A. (N. S.) 656. Section 5 clearly authorizes such an ad- 
judication. It also clearly provides for the administration of partner- 
ship and individual property by the trustée of a bankrupt partnership. 
Undoubtedly, in a case where a partnership and ail its members hâve 
been adjudged bankrupts, the trustée of the partnership may admin- 
ister the estâtes of the partnership and its members. And, as we read 
section 5, the trustée of a partnership which has been adjudged a 
bankrupt may, in certain cases to be hereafter mentioned, administer 
the estâtes of its unadjudicated members. 

[1] We do not think subdivision "h" of the section appHes to a case 
where a partnership has been adjudged a bankrupt. It applies only to 
a case where less than ail of the members of a partnership, but not 
the partnership, hâve been so adjudged. It reads as follows : 

"In the event of one or more but not ail of tlie member.s of a partnership 
belng adjudged bankrupt, the partnership property shall not be administered 
in bankruptcy, unless by consent of the partner or partners not adjudged 
bankrupt ; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the Interest of the partner or partners adjudged bankrupt." 

It has often been pointed out that section 5 difïers materially from 
the provisions concerning partnership bankruptcies in the bankruptcy 
act of 1867. Under that act, the partnership was not an entity that 
could be separately adjudged a bankrupt. The as?ets of a partnership 
could be reached only through adjudications against ail of its mem- 
bers as copartners. Where less than ail of its members were adjudged 
bankrupts, the adjudication dissolved the partnership, and it became 
the duty of the unadjudicated members to settle the partnership busi- 
ness as expeditiously as possible, and to account for the bankrupt 
partners' shares. Amsinck v. Bean, 22 Wall. 395, 403, 22 L. Ed. 801. 
This équitable right of unadjudicated partners, in a case where the 
partnership is not adjudged a bankrupt, is preserved by subdivision 
"h" of section S of the présent act. But the preceding subdivisions of 
the section deal with cases in which partnership entities, either with 
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or without their members, are adjudged bankrupts. If a partnership 
and ail its members be adjudged bankrupts, the creditors of the part- 
nership appoint the trustée, and he administers both the partnership 
and the individual properties. But how shall the subdivisions of sec- 
tion 5 preceding subdivision "h" be construed where a partnership 
and some, but not ail, of its members are adjudged bankrupts? We 
think the entity doctrine of thèse subdivisions does not establish a 
rule of practice which, in cases of partnership insolvency, ignores the 
liability of each partner for ail partnership debts. Their reason- 
able -construction, as we view the matter, is that, if a partnership com- 
mits an act of bankruptcy involving insolvency, the assets of the part- 
nership and of its members are brought into the bankruptcy adminis- 
tration, unless, possibly, in some exceptional cases, like In re L. Stein 
& Co., 127 Fed. 548, 62 C. C. A. 272, where one of the members was 
insane. A partnership cannot be adjudged a bankrupt, in an involun- 
tary proceeding, unless it has committed an act of bankruptcy. If 
the act charged be one involving insolvency, since every partner is lia- 
ble in solide for ail the partnership debts, the adjudication against 
the partnership must be based on allégations and proof that the as- 
sets of its mepibers, in excess of their individual debts, plus the as- 
sets of the partnership, are insufificient to pay the partnership debts. 
Otherwise there is no partnership insolvency, notwithstanding the en- 
tity doctrine. In re Blair (D. C.) 99 Fed. 76; Vaccaro v. Securitv 
Bank, 103 Fed. 436. 43 C. C. A. 279; Davis v. Stevëns (D. C.) 104 
Fed. 235; In re Forbes (D. C.) 128 Fed. 137; In re Perley & Hays 
(D. C.) 138 Fed. 927 ; Dickas v. Barnes, 140 Fed. 849, 72 C. C. A. 
261, 5 Iv. R. A. (N. S.) 654; Tumlin v. Bryan, 165 Fed. 166, 91 C. C. 
A. 200, 21 L,. R. A. (N. S.) 960; Worrell v. Whitney (D. C.) 179 Fed. 
1014. That doctrine furnishes a direct proceeding against the partner- 
ship as a légal entity, but it does not authorize an adjudication of bank- 
ruptcy against a partnership, where the act of bankruptcy charged is 
one involving insolvency, unless, as above stated, it is shown that there 
is an insufficiency of partnership and individual assets to pay the part- 
nership debts. If a partnership is insolvent, in the sensé above ex- 
plained, ail the assets of the partnership and its members are needed 
for the proper winding up of the partnership affairs. 

We find nothing in the présent bankruptcy act indicating a purpose 
on the part of Congress to make it less efficacious in winding up the 
aiïairs of a bankrupt partnership than was the act of 1867. Ail the 
provisions of section 36 of that act, except the one concerning the 
discharge of partners, are, in substance, reproduced in section 5 of the 
présent act. Section 5 adds to those provisions subdivision "a," which 
is the foundation of the entity doctrine, and subdivision "h," above 
quoted. In Chemical Nat. Bank v. Meyer (D. C) 92 Fed. 896, Judge 
Thomas said: 

"It is considered that subdivision 'h' means ttiat in case ail the members 
of a partnership are not adjudged bankrupt, and the partnership itself has 
not committed an act of bankruptcy, and thereby beeomes exposed to adjudi- 
cation, the partnership property shall, at the option of the other partner or 
partners, be administered by them or in bankruptcy." 
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On appeal, the Circuit Court of Appeals of the Second Circuit (In 
re Meyer, 98 Fed. 978, 39 C. C. A. 370) adopted the same view, saying : 

"The last provision [that is7 subdivision "h"] applies to a proceeding by 
or against one partner, or any number less tban ail, and means that the bank- 
ruptcy of one partner shall not preclude the other from settling the partner- 
shlp business, and, like those immediately preceding it, is naerely declaratory 
of a reeognized équitable principle of administration in bankruptcy." 

The Circuit Court of Appeals of the Eighth Circuit, in the Berten- 
shaw Case, supra, refused to adopt this view, and held that: 

"Where a partnership has comniitted an act of bankruptcy, and wliere il? 
lias been adjudged bankrupt, as well as where it has not, and one or more, 
but not ail, of its members hâve been adjudged bankrupts, the partnership 
may not be administered In bankruptcy witliout the consent of the partner or 
partners who are not adjudged bankrupt." 

The Bertenshaw Case was not founded on insolvency of the part- 
nership or of its members. The act of bankruptcy there charged was 
an assignment by the partnership of its assets for the benefit of its 
creditors — an act of bankruptcy that does not necessarily involve in- 
solvency. The adjudication expressly stated that it bound only the 
partnership assets. Whether, where the act of bankruptcy charged 
against a partnership is one that does not involve insolvency, an ad- 
judication against the partnership only draws into the proceeding the 
individual assets of the unadjudicated members, may well be doubted. 
That question, however, is not now before us. But to hold that, be- 
cause a partnership is an entity, it may be adjudged a bankrupt upon 
an act of bankruptcy involving insolvency, without regard to the sol- 
vency or insolvency of its individual members, and its assets taken in 
invitum out of the possession of its members, who may be perfectly 
solvent, and administered in bankruptcy, is giving to the entity doc- 
trine a meaning which we think neither the language of section S nor 
the history of the législation on this subject shows Congress intended. 

[2] In our opinion, the subdivisions of section 5 preceding subdivi- 
sion "h" mean that a partnership is a légal entity that may be adjudged 
a bankrupt, irrespective of an adjudication against any of its mem- 
bers; that it may be so adjudged either in a voluntary or an involun- 
tary proceeding; that in an involuntary proceeding, where the act of 
bankruptcy charged does not involve insolvency of the partnership, 
and where there is an adjudication against the partnership only, prob- 
ably nothing is involved but partnership assets ; that in an involuntary 
proceeding, where the act of bankruptcy charged is one that does in- 
volve insolvency of the partnership, there can be no adjudication 
against the partnership, unless it and ail its members are insolvent; 
and that in such a case, though the adjudication be against the part- 
nership only, or against the partnership and some, but not ail, of its 
members, the estâtes of ail the members are drawn into the proceeding 
for administration. If section 5 be thus construed, a partnership, 
which has been adjudged a bankrupt on the ground that it has commit- 
ted an act of bankruptcy involving insolvency, will be wound up in 
accordance with the équitable principles adopted by that section and 
by section 36 of the act of 1867. Under the act of 1867, every mem- 
ber of a bankrupt partnership was compelled to deliver his individual 
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property to the trustée of the partnership for administration. We 
find nothing in the présent act that confers upon an unadjudicated 
member of a partnership, which has been adjudged a bankrupt on 
a ground involving insolvency, the right to withhold his individual 
property from such a trustée. Where a partner and his partnership 
hâve not been adjudged bankrupts, but his copartners hâve, subdivi- 
sion "h" reserves to him, as already stated, the right to close up the 
partnership business. Ordinarily, there is no reason why a man whose 
copartners hâve been individually adjudged bankrupts, but whose part- 
nership has not been so adjudged, should hâve the assets of the part- 
nership taken out of his hands against his consent. If he fails to per- 
form his duty in Vk^inding up the partnership business, and to account 
for the shares of his bankrupt copartners, or if he be insolvent, a 
court of equity may take hold of the business and administer it. Par- 
ker V. Muggridge, 2 Story, 334, Fed. Cas. No. 10,743; Amsinck v. 
Bean, supra; Murray v. Murray, 5 Johns. Ch. (N. Y.) 60. 

The décision of this court in the Mercur Case, 122 Fed. 384, 58 C. 
C. A. 472, is not inconsistent with our présent opinion. In that case 
the adjudications were against the members of the partnership as in- 
dividuals. There was no adjudication against the partnership. We 
held, adopting the doctrine of Amsinck v. Bean, that the trustée of the 
estâtes of the individual members of the partnership did not represent 
the partnership. Hère, holding, as we do, that where the act of bank- 
ruptcy chargea against a partnership is one involving insolvency, there 
must be insolvency of the partnership and its members, the trustée of 
the partnership necessarily represents its members. 

We accordingly conclude that, in the case in hand, it is the duty of 
Francis to deliver to the trustée of the bankrupt partnership his in- 
dividual property. The order of the District Court, requiring such 
delivery, will therefore be affirmed, with costs. 



MENKE et al. v. SUNDERMAN et al. 

(Circuit Court of Appeals, Third Circuit. Marcti 7, 1911.) 

No. 59 (1,422). 

Banketjptct (§ 149*) — Partners— Sale of Individual Propertt. 

Wliere an act of banl;ruptcy cliarged against a flmi involved Insolvency 
of tbe flrm and of botli of its members, the individual property of the 
partners was drawn into the bankruptcy proceedings for administration, 
as provided by Bankr. Act July 1, 1S98, c. 541, § 5, 30 Stat. 547 (U. S. 
Comp. St. 1901, p. 3424) ; and bence such individual property was subject 
to sale and use to satlsfy flrm creditors, subject to tbe rights of individ- 
ual creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 229; Dec. 
Dig. § 149.*] 

Pétition for Review of Order of the District Court of the United 
States for the Western District of Pennsylvania. 

In the matter of bankruptcy proceedings against Henry C. Menke & 
Co. On pétition of William Sunderman, as trustée, etc., for an order 
directing the sale of the interest of Henry C. Menke in certain real 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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estate owned by him individually and as a tenant in common. An or- 
der was entered granting the pétition, and Henry C. Menke and otliers 
were granted a pétition to review. Affirmed. 

McKee, Mitchell & Alter, for petitioners. 

E. G. Hartje, W. K. Shiras, and C. C. Dickey, for respondents. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. Henry C. Menke and Anna M. Menke 
were partners, trading under the firm name of H. C. Menke & Co. 
The partnership was adjudged a bankrupt on a creditor's pétition al- 
leging, as the act of bankruptcy, that it had, while insolvent, permitted 
Marie M. Menke to obtain a préférence through exécutions issued on 
confessed judgments and levies on the partnership property. There 
was no adjudication against either of the partners individually. 

The référée, upon the pétition of tlie trustées of the bankrupt part- 
nership, made an order directing the trustée to sell, at public sale, the 
interest of Henry C. Menke in certain real estate which he and one 
Anna L. Roeder owned as tenants in common. The District Court 
affirmed the order of the référée, and the case now cornes to us on a 
pétition to revise, in matter of law, the order of the District Court. 

The act of bankruptcy charged against the partnership involved in- 
solvency of the partnership and both of its members. Consequently, 
under section 5 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 547 [U. S. Comp. St. 1901, p. 3424]), as it is construed by this 
court in the opinion of Francis v. McNeal, Trustée, 186 Fed. 481, just 
filed, the individual properties of the partners are drawn into the bank- 
ruptcy proceeding for the purposes of administration. Of course, the 
rights of the creditors of the individual members of the partnership 
must be preserved. The order hère complained of simply directs the 
trustée to make public sale of Henry C. Menke's individual half inter- 
est in the real estate referred to. 

It appears that one of Marie M. Menke's judgments is against 
Henry C. Menke, Anna M. Menke, and Anna L. Roeder, and the other 
against the partnership and Henry C. Menke. The order affirmed by 
the District Court does not direct a sale free from either of the judg- 
ment liens. As the order stands, the sale must be subject to the liens. 
We make this statement to guard against any misunderstanding of the 
effect of our décision. 

The order of the District Court will be affirmed, with costs. 



COLUMBUS COMPRESS CO. v. UNITED STATES FIDEETTY & GUAR- 

ANTY GO. 

(Circuit Court of Appeals, Flftli Circuit. March 7, 1911. On Application for 
Rehearlug, April 4, 1911.) 

No. 2,121. 

1. JUEY (§ 28*) — WAIVER— RECOBD— SUFFICIENCT. 

A récital in a jutlgnient tliat both parties, announcing "Ready for tri- 
al" formally waived a jury in open court, is insufflcient to show waiver 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of jury by wrltten stipulation, as required by Rev. St. S 649 (U. S. Comp. 
St. 1901, p. 525). 
[Ed. Note. — For other cases, see Jury, Dec. Dlg. § 28.*] 

2. Appeal and Bebor (§ 553*) — Eecord— Sufficienot. 

A substitute for a formai bill of exceptions, Indorsed by ttie trial judge, 
"Tbe foregoing contains the agreed record," heU not to constitute a find- 
Ing of facts, or agreed statement of facts. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 553.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Action between the Columbus Compress Company and the United 
States FideHty & Guaranty Company. From the judgment, the Com- 
press Company brings error. Affirmed. 

William Baldwin, for plaintiff in error. 
William M. Hall, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. [1] This case was tried and decided in the Cir- 
cuit Court without the intervention of a jury, and the record shows no 
written stipulation waiving a jury. It f ollows that on this writ there is 
nothing for us to review, save as to the sufficiency of the déclaration, 
as to which no question was made. Bond v. Dustin, 112 U. S- 604, 5 
Sup. et. 296, 28 Iv. Ed. 835; Dundee Mortgage & Trust Investment 
Co. V. Hughes, 124 U. S. 157, 160, 8 Sup. Ct. 377, 31 L. Ed. 357. 

[2] We notice, further, that the substitute for a formai bill of ex- 
ceptions, found in the record and indorsed by the judge as f ollows : 
"The foregoing contains the agreed record" — is neither a finding of 
facts nor an agreed statement of facts, such as the court could con- 
sider, were the findings of the trial judge open for review. See Rai- 
mond V. Farish of Terrebonne, 132 U. S. 192, 10 Sup. Ct. 57, 33 L. Ed. 
309; Glenn v. Fant, 134 U. S. 398,. 10 Sup. Ct. 583, 33 L. Ed. 969. 

Under thèse circumstances, we are constrained to affirm the judg- 
ment of the Circuit Court ; and it is so ordered. 

On Application for Rehearing. 

The record before us is not sufficient to show a waiver of Jury by 
a stipulation in writing filed with the clerk, as required by Rev. St. 
U. S. § 649 (U. S. Comp. St. 1901, p. 525). A récital in the judgment, 
"that both plaintiflf and défendant announcing 'Ready for trial' and 
formally waiving a jury in open court," is not such a récital as this 
court can assume therefrom that a jury was waived by a stipulation 
in writing. See Kearney v. Case, 12 Wall. 275, 20 E. Ed. 395 ; Hodges 
V. Easton, 106 U. S. 408-412, 1 Sup. Ct. 307, 27 L. Ed. 169; Bond 
V. Dustin, 112 U. S. 607, 5 Sup. Ct. 296, 28 L. Ed. 835. Cases that 
control the appellate court when the jury is waived without written 
stipulation will be found cited in 4 Fed. St. Ann. 451. See, also. 
Bond v. Dustin, supra, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 835;- 
Dundee v. Mortgage & Trust Investment Co. v. Hughes, 124 U. S. 
157-160, 8 Sup. Ct. 377, 31 L. Ed. 357. 

*Foi otber casea see eame topic & S «umbeb ia Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The agreed record approved by the judge is a récital of the évi- 
dence, written and oral, containing an agreement that counsel shoiild 
hâve the advantage of objection and exception to any of the forego- 
ing matters and testimony put in évidence, as if formally heard and 
reserved, and is net a finding or agreed statement of the ultimate facts 
in the case, as required in Raimond v. Parish of Terrebonne, 132 U. 
S. 192, 10 Sup. et. 57, 33 L,. Ed. 309, and hke cases. 

The pétition for rehearing is denied. 



NASH et al. v. UNITED STATES, t 
(Circuit Court of Appeals, Flfth Circuit. November 29, 1910.) 
No. 1,951. 

In Errer to the Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 

Crimlnal prosecution by the United States against the American Naval 
Stores Company, Edmund S. Nash, and others. From a judgment of con- 
viction, défendants bring error. Affirmed. 

See, also, 172 Fed. 455 ; 186 Fed. 592. 

Samuel B. Adams and Peter W. Meldrim, for plalntiffs In error. 
Alexander Akerman, Asst. U. S. Atty., and W. M. Toomer, Spécial Asst U. 
S. Atty. 

Before PABDEB and SHELBY, Circuit Judges, and FOSTER, District 
Judge. 

PER CURIAM. A majority of the court Is of opinion that there is no er- 
ror In the record. The judgment of the Circuit Court is therefore affirmed. 



NELSON V. AMEBIGUS MFG. 00. 

(Circuit Court of Appeals, Fifth Circuit. November 5, 1910.) 

No. 2,128. 

1. I/OGS AND LOGGING (§ 3*) CONTEACT FOE SAI,E AND REMOVAL OF StANDING 

TiMBEE— Construction. 

A lease of land, glving the lessee the rlght to eut ail the tlmber on the 
land suitable for sawmill purposes during the term of 20 years, entitles 
him to eut, not only the timber suitable at the date of the lease, but ail 
that becomes suitable during the term. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. § 9 ; Dec. 
Dig. § 3.»] 

2. INJUNCTION (§ 52*) — Outting of Timbee bt Tenant— Insolvenct of Dé- 

pendant. 

A Mil alleging that complainant leased land to défendant, with the rlght 
to eut the timber thereon suitable for sawmill purposes, but that défend- 
ant Is cutting practically ail the timber standing on sald lands suitable 
for any purpose and is insolvent, states a cause of action for équitable 
relief by Injunctlon. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. § 105 ; Dec. Dig. 
§ 52.*] 

•For other case» see saœe toplc & § itomeek fn Dec. & Am. Digs. 1907 to date, & Rep'r Indexe»- 
t Rebearlng denied Dscember 20, 191(X 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

Suit in equity by Rollin J. Nelson against the Americus Manufac- 
turing Company. Decree for défendant, and complainant appeals, 
Reversed. 

M. P. Callaway and Geo. S. Jones, for appellant. 

Du Pont Guerry, E. A. Hawkins, and Alex. Akerman, for appellee. 

Before PARDEE and SHELBY. Circuit Judges, and TOULMIN, 
District Judge. 

PER CURIAM. We are ôf opinion that by the lease the lessees 
acquired the right to eut ail' the timber on the lands suitable for saw- 
mill purposes during the 20 years covered by the lease. The lessees 
are entitled to eut, not only the timber suitable at the date of the lease, 
but ail that becomes suitable during the life of the lease. 

If the equity of the bill depended alone upon a différent construc- 
tion of the lease, the ruling of the Circuit Court in sustaining the de- 
murrer would be upheld ; but the bill avers the insolvency of the les- 
sees, and allèges that the défendant "is cutting practically ail the 
growth standing on said lands, and actually denuding said lands of ail 
its timber suitable for any purpose." The averments of section 11 of 
the bill, from which the excerpt quoted is taken, in connection with the 
averments of insolvency, are sufficient to sustain the equity of the bill, 
as against the demurrers in the record. Graves v. Ashburn, 215 U. 
S. 331, 30 Sup. Ct. 108, 54 L. Ed. 217. 

The decree sustaining the demurrer and dismissing the bill is re- 
versed, and the cause remanded for further proceedings. 



NATIONAL METAL WBATHER STEIP CO. v. BREPTN et al. 

(Circuit Court of Appeals, Third Circuit. Aprll 26, 1911.) 

No. 1,471 (26). 

1. Patents (§ 31R*) — Tnfkingement— Profits Recoveeablb. 

Wliere a defenclant made and sold weather strips for the equipment 
of Windows, çonsistlng of a frame strip, a sash strlp, and a meeting 
rail strip, the frame strip only being an Infringement of coniplainant's 
patent, the profits made on such frame strip are alone reeoverable In a 
suit for the Infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dlg. § 318.*] 

2. Patents (§ 318*) — Infringement — Computation of Profits. 

In Computing the entlre profits made by a corporation engaged In 
the manufacture and sala of weather strip as a basis for ascertaining 
the profit made on certain of its product which infringed a patent, it 
is a proper method to taUe its divldends paid during the time covered 
by the accounting, and to add thereto the aiuouhts it had paid out other 
than In the conduct of its business, where it is not shown that it paid 
exorbitant salaries or otherwlse unfalrly disposed of its earnlngs. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

''Fur otbér cases see same topic & § mumbub in Dec. &, Am. Digs. 1907 to date, & Rep'r ludexM 
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;;. Patents (§ 318*) — Suit for Infeingbment — Profits Recoverable — 
Pleading. 

In a suit for infringement by the Joint owners of a patent, profits and 
damages wliich inure to tlie benefit of one of tlie complaiuants only as 
a licensee are not recoverable %yhere no foundation for sucli recovery 
is laid by the pleadings, but complainants sue as Joint owners ouly. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 318.*] 

4. Patents (§ 319*) — Suit for Infringement — Damages Recoverable. 

Where complainants, who were owners of a patent and manufacturers 
of tbe patented article, granted exclusive lic-enses for certain territory 
to use the patented article, the licensees blnding tbemselves to buy froni 
them only, and défendant solicitée! and obtained orders from such 
licensees for an infringing article, complainants are entitled to recover 
as dajnages for the infringement, in addition to the profits made by 
défendant on such sales, the différence betvveen such profits and the 
profits complainants would hâve made if the licensees had purchased 
from them. 

[Ed. Xote. — For other cases, see Patents, Cent. Dig. §§ 577-586 ; Dec. 
Dig. § 319.* 

Aceounting by infringer for profits, see notes to Brickill v. Mayor, 
etc., of City of New York, 50 0. C. A. 8.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by James Bredin, Charles H. Bredin, and Hugh E. 
Kenny against the National Métal Weather Strip Company. De- 
fendant appeals from a final decree (182 Fed. 654) awarding profits 
and damages. Decree modified. 

Charles M. Clarke (W. A. Griffith, of counsel), for appellant. 
L,. S. Bacon (Bacon & Milans, of counsel), for appellees. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

LANNING, Circuit Judge. By their bill of complaint filed in this 
case James Bredin, Charles H. Bredin, and Hugh E. Kenny alleged 
that they were the joint owners of patent No. 424,905 for a new and 
iiseful improvement in weather strips for windows, etc., and that the 
défendant, the National Métal Weather Strip Company, was an in- 
fringer of the patent. In the course of the proceedings James Bredin, 
one of the complainants, died, and his personal représentatives were 
substituted on the record in his place. The Circuit Court adjudged 
the patent to be valid and infringed, and ordered an injunction and 
an aceounting. See Opinion in Bredin v. National Métal Weather 
Strip Company (C. C.) 147 Fed. 741. The decree of that court was 
affirmed by this court. See 157 Fed. 1003, 85 C. C. A. 281. The 
case then went to a master for an aceounting for profits and damages. 
The master, having taken the proofs ofïered, filed his report denying 
to the complainants any profits and awarding only nominal damages. 
Exceptions were filed to the report, and the Circuit Court sustained 
several of the exceptions, and by its decree awarded to the complain- 
ants for profits and damages the sum of $15,554.11. See 182 Fed. 
654. From that decree the défendant has again appealed to this court. 

*For otber casea see same toplc & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the amount awarded to the complainants is the sum of $9,082.58, 
being for manufacturer's profits on 908,258 feet of weather strip at 
a cent per foot. We are clear that the complainants are entitled to 
recover from the défendant what are termed "manufacturer's profits" ; 
that is, profits which the défendant company made in the manufacture 
and sale of weather strips embodying the complainants' patent. It is 
conclusively proven, however, that the strips manufactured by the de- 
fendant included something more than what was covered by the com- 
plainants' patent. In Crosby Valve Co. v. Safty Valve Co., 141 U. 
S. 452, 12 Sftp. Ct. 53 (35 L. Ed. 809), the complainant was allowed 
the whole of defendant's profits. The court said : 

"The entire commercial value of the valves made and sold by the défend- 
ant was due to the improvement covered by the patent of 1866, and that the 
eoœplainant's valves of commerce, ail of them, contain the improvements 
covered by the patent of 1866." 

In Wales v. Waterbury M;fg. Co., 101 Ked. 126, 41 C. C. A. 250, 
it was also held that, where the article sold by the défendant would 
hâve been unsalable except for the fact that it embodied the com- 
plainant's patent, the complainant was entitled to ail the defendant's 
profits. The same rule was applied in Orr & Lockett Hardware Co. 
V. Murray, 163 Fed. 54, 89 C. C. A. 492. Thèse cases foUow the rule 
stated by Justice Bradley in Elizabeth v. Pavement Company, 97 U. 
S. 126, 139, 24 L,. Ed. 1000, that, when the entire profit of a business 
results from the use of the patented invention, the patentée will be 
entitled to recover the entire profits if he elects that remedy. 

[1] In the présent case, however, there is no difficulty in distin- 
guishing, with reasonable certainty, between the proportion of the 
defendant's profits derived from the use of the complainants' patent 
and the proportion not so derived. The weather strips manufactured 
by the défendant consisted of three members — the frame strip, the 
sash strip, and the meeting rail strip. The complainants' patent cov- 
ered only the frame strip. The defendant's profit on thèse strips was 
found by the master, and assumed by the court, to hâve been one cent 
per foot for 908,258 feet, or $9,082.58. That amount is excessive. 
According to the uncontradicted évidence, the defendant's total profit 
on the three kinds of strips for the whole of the accounting period 
was $4,580.23. The master criticised the method by which that sum 
was ascertained, but it was unobjectionable. 

[2] The portion of the profit paid out in dividends during the ac- 
counting period and the sums paid for légal and expert services in 
the litigation over the patent were added together, and from the sum 
was deducted the déficit existing at the end of the accounting period. 
Assuming that the défendant company paid no exorbitant salaries, and 
that it did not in any other manner unfairly dispose of its earnings, 
and there is no suggestion that it did, we think the method was as f air 
a one as could hâve been adopted. Taking, then, $4,580.23 to be the 
profit made by the défendant in the manufacture and sale of the three 
kinds of weather strips, it is necessary, in the next place, to ascer- 
tain what proportion of that sum should be paid to the complainants. 
The proof is that the profit on the sash strip is slightly more than on 
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the frame strip. The évidence is silent as to the profit on the meet- 
ing rail strip, but the amount manufacturée! of that strip was com- 
paratively small. Of the total profit of $4,580.23, the sum of $2,250 
will be a libéral allowance to the complainants for the profit on the 
frame strip, which was the only élément covered by their patent. 

[3] Another item entering into the total amount of the decree now 
objected to is the defendant's profit on installations of weather strips 
in what is called the Pittsburgh district. This profit was $1,213.91. 
That this part of the defendant's profits does not belong to the cotn- 
plainants as joint owners of the patent is conceded. The argument 
is that it belongs to the executors of James Bredin, who was the com- 
plainants' licensee for the Pittsburgh district. The claim for profits 
and damages made by the bill of complaint was solely that of the 
three complainants as joint owners of the patent in suit. James 
Bredin was one of those owners, but no claim by him as a licensee 
was made in the bill, and there was no prayer for relief in his behalf 
as licensee. No ground was laid in the bill for such a recovery, and 
we agrée with the master that upon elementary principles of pleading 
the executors cannot recover as représentatives of the licensee in this 
suit. We think the principle applied by this court in Brookfield v. 
Novelty Glass Manufacturing Company, 170 Fed. 960, 96 C. C. A. 
652, should be applied hère. In that case it was said: 

"So far as appears, the bill proceeds In the interest and for the beneflt 
of the owner of the patent alone, and it is not at this stage to be transformed 
into somethlng else. It is only where the licensee, exclusive or nonexcluslve, 
is in fact, in whole or In part, the bénéficiai party, that auything can be 
claimed by way of damages on his account. And it should be made clear 
in some way that recovery is sought on the strength of it, if that is to be 
the case." 

Even if James Bredin's claim as licensee could hâve been properly 
joined with the claim of the owners of the patent, it was not so joined, 
and the award to the complainants jointly of profits arising, not from 
the manufacture and sale of the strips, which did belong to the com- 
plainants, but from the installation of the strips, which belonged ex- 
clusively to the licensee, was to extend the decree quite beyond the 
scope of the pleadings. The item of $1,213.91 should therefore be 
rejected. 

The third, fourth, and fifth items entering into the total sum 
awarded by the final decree are as follows : 

S. Damages in exeess of profits on sales to complainants' agents, 
71,63i feet, at huit a cent a foot, .$35^.17, treliled on account 
of the aggravated character of tlie iufringemeut $ 1,074 51 

4. Damages in exeess of profits In the l'ittstiurgli district, on 205.- 
065 feet. at bnlf a cent a foot, which the complainants would 
otlierwise hâve sold 1,475 32 

'). Damages in exeess of profits at the same rate on the rest of 
the weather strips sold by the respondeut through the entire 
fleld 2 J07 79 

[4] The master thought the évidence on the subject of datnages 
was so uncertain that nominal damages only could be awarded. The 
Circuit Court thought otherwise. We agrée with the court as to the 
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third item. That item of 71,634 feet of strip was sold by défendant 
to one of the complainants' agents who was under contract to purchase 
from the complainants. The proofs show that the complainants' 
profit on the strips manufactured and sold by them was II/2 cents 
per foot. It is fair to assume that this agent would hâve purchased 
the 71,634 feet from the complainants if the defendant's infringing 
strip had not been offered to him. The damage sustained by the 
complainants as to this transaction was therefore the différence be- 
tween 11/2 cents per foot, or $1,074.51, and a proportionate part of 
the above mentioned sum of $2,250, or $143.27, being $931.24. We 
find no évidence of ,such a wanton violation of the complainants' 
rights as justifies a trebling of thèse damages. 

We think the fourth and fifth items should be rejected. Their 
allowance is based on the assumption that, except for the defendant's 
compétition, the complainants would hâve done the business repre- 
sented by those items. The évidence is too uncertain and spéculative 
to be.the basis of such awards. Other competitors were in the field, 
notably the Golden Métal Weather Strip Company, which during 
the defendant's accounting period sold five times as many feet of métal 
weather strips as did the défendant, besides others who were dealing 
in felt and rubber strips. How much of the business acquired by the 
défendant would hâve gone to the complainants if the défendant had 
kent out of the field is a matter of conjecture only. For aught we 
know, it would hâve gone to the Golden Company or to some other 
party or parties. 

Our conclusion is that the decree should be reduced to the sum of 
$2,250 and $931.24, or $3,181.24. , The record will be remanded to the 
Circuit Court with instructions to modify the decree by striking out 
the clause reading as follows: "And whereas on the 9th day of No- 
vember, 191Ô, this court, upon due considération of ail the facts in 
the case, awarded the complainants as damages and profits ascertained 
and found the sum of $15,554.11"; and by changing the second 
paragraph thereof which now reads as follows: "The défendant 
laerein, the National Métal Weather Strip Company, do pay to the 
complainants the sum of $15,554.11 with interest at 6 per cent, from 
March 3, 1910, and that said complainants hâve forthwith exécution 
therefor," to read as follows: "The , (îef endant herein, the National 
Métal Weather Strip Company, do pay to the complainants the sum 
of $3,181.24, with interest at 6 per centum per annum from March 3, 
1910, and that said complainants hâve forthwith exécution therefor," 
and that the decree as thus modified be affirmed. No costs will be 
allowed to either party in this court. 
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VROOMAN et al. v. PENHOLLOW et al. 

(Circuit Court of Appeals, Slxth Circuit. Ajirll 25, 1911.) 

Ko. 2,013. 

1. Patents (§ 328*) — Validitt and Infringement— Vegetable Topping Ma- 

chine. 

The Vrooman patent, No. 6T6,549. for a vegetaWe topping machine, 
claims 1, 3, 4, 6, and 7 heU valid and Infriuged. 

2. Patents (§ 325*) — Costs— Persons Liablb— Joint Défendants— Discré- 

tion or Cotjet. 

In a suit against .1oint wrongdoers as infringers of a patent, It Is only 
In rare and exceptional cases, where one défendant bas partlclpated only 
in a trivial or almost vvholly unrelated maiiner, that the court will exer- 
cise its discrétion in his favor by relieving hlm from full llability for 
eosts. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 325.*] 

Pétition for rehearing. Denied. 

For former opinion, see 179 Fed. 296, 102 C. C. A. 48-1 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FQRD, District Judge. 

SEVERENS, Circuit Judge. From the opinion of the court below, 
which was iïled and sent up with the transcript, we learn that the sub- 
jects of this litigation, as there presented, were claim 5 of patent No. 
580,742, and claims 1, 3, 4, 6, and 7 of patent No. 676.549. Claim 5 
of the fîrst patent was considered in our original opinion, and the 
questions of its validity and the infringement thereof were there dis- 
posed of. 

From the course of the argument in this court concerning the sec- 
ond patent, we inferred that only claim 3 of the second patent was 
relied upon. But in the pétition for rehearing we were informed that 
it was not intended that the considération of the second patent should 
be thus restricted ; and we were requested to take into account the 
other claims of the patent. In thèse circumstances we hâve thought 
it right to extend our review of the case to those claims of the second 
patent, other than claim 3, which were made the subject of controversy 
in the court below. 

In the argument on this pétition for rehearing, the discussion pro- 
ceeded mainly upon the lines adopted at the fîrst hearing, and the gên- 
erai subject of the validity and the infringement of the second patent, 
and scarcely any attention was paid to any possible distinction between 
claim 3 and the other claims which we were requested to further con- 
sider. We are content to abide by our former opinion to the extent 
to which it goes. And we are unable to perceive any valid reason for 
thinking that such other claims are not subject to the same reasons 
and results as we attributed to the third claim. The substance of the 
invention is présent m ail of them, and the infringement is by the use 
of the identical machinery. 

•For other caseï «ee aame toptc A { numbsb lu Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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We are therefore of the opinion that the decree of this court should 
include with daim 3, claims 1, 4, 6, and 7 of patent No. 676,549 — and 
it should be modified accordingly. 

A motion has been made in behalf of the défendant Baker that the 
costs adjudged against the défendants may be distributed among them 
in proportion to the extent of their participation in tlie infringement 
complained of. It is apparently true that in some rare cases where 
there were several wrongdoers, some of whom had participated in do- 
ing the wrong only in a trivial or almost wliolly unrelated manner, the 
court has exercised its discrétion in their favor and cast the heavier 
burden of the costs to which ail are liable upon the more guilty parties. 
But such cases are exceptions to the gênerai rule upon very spécial 
circumstances. We think the position which Baker has taken and held 
in this matter has not been such as ought to induce the court to exer- 
cise its discrétion in his favor. We bave the conviction that he was 
the most potent factor in the infringement and that it was mainly be- 
cause of his countenance and encouragement that the other défendants 
persevered in it. 

We think the motion should be denied. 



PALMEE et al. v. JORDAN MAOH. 00. 

(Circuit Court, N. D. New ïork. January 31, 1911.) 

No. 7,230. 

1. Patents (§ 828*) — Infbingement — Apparatus for Inverting Tubulas 

Fabrics. 

The Palmer patent, No. 878,995, for an apparatus for inverting tubular 
fabrics, covers a eombinatlon consistlng ot a horizontal tube or cylinder 
upon which the fabric is to be drawn, to be inverted or turned the other 
side out when it Is removed. At one end of the tube are two vertical 
bearing frames, one on each side, hinged at the bottom, each with an 
upright shaft carrying a feed roll, the rolls being adapted to engage 
opposite sides of the tube, and, wheu rotated, to take hold of the end 
of the fabric, and draw and press it onto the tube. To prevent tearing 
or injury to the fabric and to provide for inequalities in thickness, one 
élément of the eombinatlon as shown by the spécification and drawings 
aud enumerated iu most of the claims is a coll spring maklng a résilient 
connection between tbe tops of the two frames, which normally holds 
the rolls against the sides of the tube, but with a ylelding pressure. 
liehl that, in vlevv of the prlor art and the proeeedlngs in the Patent 
Office, such spring must be considered an essential feature of the In- 
vention, and that the use of an iron rod, threaded at both ends, making 
a rigid connection between the frames which can be lengthened oi' 
shortened by turnlng the rod by means of a lever, as in the machine 
of the Jordan patent. No. 960,227, was not the substitution of an équiva- 
lent for the sprius, and that the Jordan machine which secures the yleld- 
ing pressure of the rolls by means of internai sprlngs does not infringe 
the Palnier patent. 

2. Patents (§ 22*) — Infringement — SassTiTUTioN op Equivalents. 

The test of equlvalency with respect to a substltuted élément In a 
paterited eombinatlon is whether it opérâtes In substantlally the same 
way to produce substantlally the same resuit In the eombinatlon. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 24; Dec. Dig. 
§ 22.*] 

•For other cases see same toplc & ! humeeb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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3. Patents (§ 287*) — Suit foe Infkingement — Liabiutt of Coepoeation. 

A manufacturer made and soM certain machines which Infringed com- 
plainant's patent. Before the machines had been accepted and pald for, 
he transferred his business to défendant corporation of whlch he became 
président, and also transferred liis aecounts receivable, among which 
was that for the infringing machines, and bills therefor were rendered 
and collected by défendant. Held that, as défendant never became 
owner of the machines, it was not chargeable as an infringer for having 
used or sold the same. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 457, 458; Dec. 
Dlg. § 287.*] 

4. Patents (§ 283*) — Suit foe Infeinqement — Défenses — Estoppel. 

The président of défendant corporation, who had prier to its organlza- 
tlon built and sold machines Infringing complainant's patent, which 
had not been paid for, the aecounts for which had been transferred to 
défendant, on behalf of défendant wrote a letter to the purchaser. In 
which he acknowledged the sale of the machines by défendant, and 
guaranteed in its behalf that they were not Infringements. Held that. 
while such letter was an admission of liability to the purchaser, it did 
not estop défendant as against complainant from showlng in défense 
to a suit for the infringement that it did not in fact build or sell the 
machines. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 283.*] 

5. WoEDs AND Phrases— "Yieldino Means"— "Tielding Mechanism." 

The underlying idea of "yielding means" or "yielding mechanism" Is 
something that will give way under pressure. 

6. WoEDs AND Phrases— "NoRMALLT." 

The Word "normally" is defined "as a rule ; regularly ; according to 
a rule, gênerai eustom," etc. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, p. 
4829.] 

7. Sales (§ 1*) — "Sale by Agbeement." 

To constitute a "sale by agreement," there must be an intent to sell and 
an intent to purchase, a purpose to pass title. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §1 1, 3-5; Dec. Dlg. 
§ 1.*] 

In Equity. Suit by William B. Palmer and Jesse V. Palmer 
against the Jordan Machine Company for infringement of letters 
patent No. 878,995 for apparatus for inverting tubular fabrics, 
granted to William B. Palmer Febrtiary 11, 1908. On final hearing. 
Decree for défendant. 

Herbert Van Kirk and Daniel A. Rollins, for complainants. 
Walter E. Ward, for défendant. 

RAY, District Judge. The patent in suit, No. 878,995, was granted 
to William B. Palmer February 11, 1908, on application filed Decem- 
ber 5, 1905, after having been amended and rejected as to some of 
the claims in the Patent Office. Claims 1, 2, 3, 5, 6, 7, and 8 are in 
issue. The patent relates to "apparatus for inverting tubular fab- 
rics" ; that is, turning them inside out. The open end of the tubular 
fabric is placed upon a cyhnder or relier of suitable size and properly 
supported, but at or near one end only, usually in a horizontal posi- 
tion, and the purpose of the mechanism, quite simple and old in every 
détail, except in the combination and this particular art, is to push 

•For other cases see same toplc & % kumbsb in Deo, & Am. Pigs. 190? to date, & Rep'r iBdexe* 
186 F.— 32 
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a great or considérable length of tubular fabric onto this cylinder, or 
roller, to the end that when on, as we vvould put a stocking on a suit- 
able roller, a person may take hold of one end of the fabric, that first 
placed on the roller, and by pulling backward finally strip it theref rom, 
and in the process, of course, "inverting" it or turning it "inside out." 
Once on the roller, the "inversion" may be donc in more ways than 
one, but the patent does not relate particularly to that part of the pro- 
cess. This patent has nothing to do with the means for supporting the 
cylinder or roller. We hâve two upright frames opposite to and at 
a little distance from each other, and each frame is hinged to a sta- 
tionary bed pièce, so they will swing or move both towards and away 
from each other freely. Each frame carries or supports an upright 
shaft rotatively mounted in suitable bearings attached to or supported 
by its frame. Each shaft carries at or near its upper end a feed roll, 
which revolves with its shaft. It is not necessary to particularly de- 
scribe the feed rolls, as they were old in this and other arts. Each 
shaft might carry two or more feed rolls. It is necessary to bave the 
shafts of the same length and the feed roll of each at the same dis- 
tance from the upper end, so that, when the frames are swung to- 
gether, the two feed rolls will meet, and hence, before meeting, grasp, 
so to speak, the interposed end of the above-mentioned cylinder or 
roller having thereon at the commencement of the opération of "in- 
verting" one end of the fabric. It is seen, at once, that if thèse two 
frames carrying the shafts, and hence the feed rolls, are swung to- 
wards each other until the feed rolls grasp or come in contact with the 
fabric on the interposed cylinder, roller, or tube (tube in the patent), 
and then, revolved in the proper direction, they will, acting in unison, 
pull and gather and push the fabric along on the said cylinder, roller, 
or tube, hundreds of yards if necessary. There are, of course, means 
for revolving the shafts and attached feed rolls. It is apparent that 
the frames and feed rolls must be moved away from each other to 
place in position the tube used to carry or take up the fabric and also 
when removing it after having been loaded ; also, that the said frames, 
and hence the feed rolls, must be moved towards each other until they 
grasp the tube and end of the fabric thereon when the opération of 
loading the tube begins ; also, that the said feed rolls carried by the 
shafts, and, in turn, by the frames, must be kept in contact with said 
tube or roller taking up and carrying the fabric so long as the opéra- 
tion of taking up and gathering thereon continues. To bring thèse 
frames towards each other and hold them in position as stated, the 
patent in suit, in the spécifications, and also in the drawings forming 
a part thereof, describes and shows "a coil spring," the one end at- 
tached to the one frame and the other end to the other frame. With 
nothing further the feed rolls would be constantly drawn together 
or in contatt with the tube when there. To keep them apart the said 
patent (and drawings) shows "a brace in the f orm of a toggle" ; that 
is, a brace with a toggle joint, one end of the brace being attached to 
one frame and the other end to the other frame. 

It is hère, in connection with this means of bringing the two frames 
(and consequently the feed rolls) towards each other and holding them 
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together and also apart, that this controversy arises. The défendant 
uses no brace or toggle joint, nor does it use a coil spring or any 
spring for this purpose, or to perform the f unction mentioned, in whole 
or in part. The défendant uses a soUd straight bar of iron screw 
threaded at each end and one end enters a correspondingly screw 
threaded aperture in one frame and the other end a correspondingly 
screw threaded aperture in the other frame and this bar is turned 
with a crank or lever by hand, so that by turning this rigid bar, screw 
threaded as described in one direction, the frames are made to ap- 
proach each other, while by turning it in the other direction such 
frames are made to recède from each other. The "coil spring" 
shown and described in the patent is self-operating, automatic, so to 
speak, in bringing and holding the frames towards each other and in 
bringing and holding the feed relis in contact with the fabric on the 
tube or roller. The brace with toggle joint is used to hold them apart 
and in pushing them apart. 

I will insert the claims in issue before referring to the détails of the 
spécification and drawings. They read as follows : 

"1. In an apparatus of the class described, the comblnation with the 
fabrie-supportiiig tube; of a pair of feed relis adapted to engage the oppo- 
site sides of said tube ; and yieldiug meacs for forcing said feed roUs agalnst 
said tutie. 

"2. In an apparatus of the class described, the eombination with a fabrie- 
supporting tube; of a pair of feed roUs disiposed on opposite sides of said 
tube ; yielding meaus for forcing said feed rolls toward each other ; and 
lockiiig mechanisai for luaintftiuiug said rollg withdrawn from said tube at 
certain finies. 

"3. Ih an apparatus of the class described, tbe eombination with a fabrie- 
supporting tube; of a pair of bearing frames pivotally luounted at oue side 
of said tube; yielding mechanisin for drawi]ig said frames toward each 
other ; a pair of shafts rotatively moiinted in bearings in the respective 
bearing frames ; feed rolls fixed upon said shafts respectively adapted to 
engage opposite sides of said tube ; and means for transmitting power to 
said shafts. • * * 

"5. In a machine of the charaeter described, the eombination with a fabric- 
supporting tube, of a pair of bearing frames. one mounted at each side of the 
tube, a résilient connection between the two frames whéreby the frames 
are drawn towards each other, and a rotatable feed roll carried by each of 
said frames, said feed relis adapted to engage opposite sides of the tube. 

"6. In a machine of the charaeter described, the eombination with a fabric- 
supporting tube, of a pair of bearing frames, one mounted at each side of 
the tul}e, a résilient connection between the two frames whereby the frames 
are drawn towards each other, a rotatable feed roll carried by each of 
said frames, said feed rolls adapted to engage opposite sides of the tube, 
and means for maintaining said rolls ont of engagement with said tube. 

"7. An apparatus of the class described eomprising a fabric-supporting 
tulie, a pair of swinglng frames, means for nornially drawiug said frames 
towards each other, an upright shaft carried by each of the trames, a feed 
roll connected with each of the shafts, said feed rolls positioned one at each 
side of the tube, and means for operating the shafts. 

"8. An' apparatus of the class described eomprising a fabric-supporting 
tube, a pair of swinglng frames, means for normally drawing said frames 
towards each otlier, an upright shaft carried by each of the frames, a feed 
roll connected with each of the shafts, said feed rolls positioned one at each 
side of the tube, means for operating the shafts, and means for maintaining 
said rolls out of engagement with said tube." 
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It is noticed that daim 1 is a, combination claim calling for (1) the 
fabric-supporting tube which I hâve referred to also as a roller or 
cylinder ; (2) a pair of feed rolls adapted to engage the opposite sides 
of said tube; and (3) yielding means for forcing said feed rolls 
against said tube. We hâve no référence to any means for forcing 
the feed rolls away f rom the tube, and, when we turn to Fig. 2 of the 
drawings and look at the coil spring, 7, and then read the following 
in the spécification, "A coil spring, 7, connects together the upper 
vibratory ends of said bearing frames tending to draw the same to- 
gether so as to force the feed rolls, 3, against opposite sides of the 
supporting tube, 1, as indicated by dotted lines in Fig. 2," we can hâve 
no doubt as to what is intended by "yielding means." This claim 
certainly refers to a coil spring or its well-known équivalent, some- 
thing that is in and of itself yielding as it calls for "yielding means for 
forcing said feed rolls against said tube." I am of the opinion that 
a solid bar of iron or steel, screw threaded at each end, and having 
each end, respectively, inserted in screw threaded apertures in the two 
frames and operated by hand in the manner described to force the 
feed rolls against the tube, is net "yielding means for forcing said 
feed rolls against said tube" within the meaning of this claim or 
patent or a well-known équivalent therefor. I hold that this claim 
is not infringed by the défendant, for the reason that the défendant 
does not use a combination having as one of its éléments yielding 
means for forcing feed rolls against the tube or a combination con- 
taining a well-known équivalent therefor. 

Claim 2 also calls for yielding means for forcing said feed rolls 
toward each other, and also calls for locking mechanism for main- 
taining said rolls withdrawn from said tube at certain times. The 
locking mechanism referred to in this claim is evidently the brace with 
toggle joint. I do not think that the threaded iron or steel bar re- 
ferred to is locking mechanism. However, it may be regarded as an 
équivalent for the locking mechanism of the patent in suit. It is 
not necessary to discuss that proposition, inasmuch as the defendant's 
machine or apparatus does not hâve yielding means for forcing said 
feed rolls toward each other, and hence défendant does not infringe 
claim 2. 

Claim 3 of the patent in suit substitutes "yielding mechanism for 
drawing said frames toward each other" for the "yielding means for 
forcing said feed rolls toward each other" or "against said tube," as 
claimed in claims 1 and 2. I do not regard this substitution as of im- 
portance. Evidently the patentée referred to and intended to claim 
a coil spring or its well-known mechanical équivalent, and had référ- 
ence to mechanism of that character. I hold that the solid bar of 
iron or steel and operating as described and used by the défendant 
is not yielding mechanism within the meaning of claim 3 or its well- 
known mechanical équivalent. 

Coming to claims 5 and 6, in place of "yielding means" and "yield- 
ing mechanism" for drawing the frames toward each other or against 
the tube, we hâve as an élément of said claims 5 and 6 "a résilient 
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connection between two frames whereby the frames are drawn to- 
wards each other." I am of the opinion, and hold, that the steel or 
iron bar described and used in the manner described to connect the 
two frames and draw them towards eacli other and force them away 
from each other is not "a résilient connection between the two 
frames," nor a well-known mechanical équivalent for a résilient con- 
nection, and I therefore hold that the défendant does not infringe 
either claim 5 or claim 6, as it does not use or hâve any résilient 
connection between the two frames for the purpose mentioned or 
for any other purpose. 

[5] The underlying idea of "yielding means" or "yielding mechan- 
ism" is something that will give way under pressure. The body of a 
carriage, road or railroad carriage, is connected to the axles by "yield- 
ing means" or "yielding mechanism," such as the ordinary carriage 
springs or strong coil springs. The Connecting means or mechanism 
yield under pressure, under the load, and allow or compel the body and 
axle to approach each other. Remove the load or pressure, and the 
carriage body springs back into position. So coil springs may be used 
which hold the two bodies together or near together and pressure is 
used to separate them ; that is, on pressure the one moves away from 
the other, but remove the pressure tending to separate them, and they 
come together again by force of the yielding means or mechanism 
Connecting them. The two bodies might be separated by means of 
four levers, one at each corner, and by pressing on the outer end of 
such levers. Remove the pressure or weight on the levers, and the 
two bodies would come together, the top one dropping by force of 
gravity or weight to the lower one. Would this be yielding means or 
yielding mechanism for either bringing them together or forcing them 
apart? So the body of a car may be raised from the tracks by means 
of jackscrews as a building may be raised from its foundation thereby ; 
that is, we turn the lever of the jackscrew and by the opération of the 
screw the one is raised from the other, and by reversing the motion 
of the jackscrew lever it is lowered. Are jackscrews operated in 
this manner "yielding means" or "yielding mechanism" within the 
meaning of thèse claims? 

Webster defines "yielding" as "inclined to give way or comply ; 
flexible; compilant." Century dictionary defines "yield," verb, in- 
trans., "1. To produce; bear; give a return for labor; as the tree 
yields abundantly ; the mines yielded better last year. 2. To give 
way, as to superior physical force, to a conqueror," etc. And "yield- 
ing" as follovvs: "(3) A giving away under physical pressure; a 
settling." And "yielding" p. a., "Inclined or fit to yield in any sensé 
of the word; especially, soft; compliant; unresisting." 

When we operate the screw threaded bar of defendant's apparatus 
by means of a lever or wheel, we either draw or push the hinged 
frames carrying the shafts and attached feed rolls by the force ap- 
plied to the lever and communicated to the bar, and thence to the 
screw threads. No part of this bar yields or gives way to the physi- 
cal pressure. It is of the same length, size, and shape, and maintains 
its position. It yields to nothing except as turned on its axes by the 
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lever. Npt so with a coiled spring or a yielding spriiig of any de- 
scription. An open coil may be pressed together by force, and it 
yields, contracts, and carries whatever is attached thereto with it. 
Remove the force and it springs apart, résumes its normal position, 
and carries with it whatever is attached. A closed coil spring may 
be drawn apart, partially uncoiled, so to speak, by force, and, when 
the force is removed, the spring will again coil ; that is, draw together, 
carrying with it whatever is attached. Not interfered with, it draws 
f rom both ends with equal force, and if, as hère, the f rames and feed 
rolls, the things attached, are movable, they will be drawn together 
and kept in self -contact or in contact or engagement with whatever 
is placed between them, but in a yielding manner or yielding grasp, 
so as to allow for the passage of unec|ual or uneven surfaces without 
crushing or cutting; that is, without injury to the fabric. The recoil 
of the spring does this — -without the application of outside force — and 
such a spring is self-acting and continuous in its action. This mode 
of opération is very dififerent from that of a rigid steel or iron bar, 
turned with a lever and where at every turn of the lever the position 
of the f rames and feed rolls becomes fixed and unyielding. We do 
not by substituting the bar hâve substituted means operating in sub- 
stantially the same way to produce substantially the same results. The 
screw threaded bar does not yield to force, except as it is turned on 
its axis, but the hinged f rames and the attached feed rolls do in a vi'ay 
as they are forcibly drawn together by means of the screw threads 
when the bar is turned. However, otherwise they remain rigidly in 
position, and are unyielding to uneven surfaces passing between the 
feed rolls. Unless a jackscrew is the mechanical équivalent of a coil 
spring, when yielding means or yielding mechanism are called for, a 
rigid iron or steel bar, screw threaded at each end and turned vv'ith 
a lever, is not. I cannot assent to any such proposition. In the patent 
in suit Fig. 2 shows a close coil spring extended, uncoiled by force, and 
held in that position by means of the brace toggle joint. Unlock this 
toggle, and the coil spring would résume its normal position, and draw 
the feed rolls against, and engage the fabric on the tube or roller in 
a yielding manner. 

Claims 5 and 6, which bave, as the principal élément of operative- 
ness, "a résilient connection between the two frames whereby the two 
•f rames are drawn towards each other," are mucli further away from 
defendant's machine. That a rigid steel or iron bar screw threaded 
at each end and inserted in corresponding screw threaded apertures 
in the hinged frames, respectively, is a "résilient connection between 
the two frames," is répugnant to.my ideas of resiliency. Webster says, 
of "résilient," as follows : 

"Leaping baek, rebounding, recoillng, returning to or resiiming the orig- 
inal position or shiipe. Specif. Meeh., of a body capable of witlistanding 
sudden shock without permanent déformation or rupture. (2) Fig. Fos- 
sessing power of recovery, elastic; buoyant." 

And of "resihence" he says: 

"The energy glven out by a body whleh is released after being strained up 
to its elastic limit, or the energy to deform a bar to its elastic liuùt." 
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The Century dictionary defines "resilience" thus: "The act of re- 
siling (that is, starting back, recoihng) leaping or springing back ; the 
act of rebounding" — and defines "resiHent" as "having resilience; in- 
clined to leap or spring back; leaping or springing back; rebound- 
ing." It is plain that a "coil spring connection" answers to a "résilient 
connection," but I hâve never discovered, and there is no crédible évi- 
dence in this case to show, that a jackscrew or a rigid iron bar screw 
threaded at each end and turned by a lever forms a "résilient con- 
nection" between two objects which it is designed to move and al- 
lowed to move. The brace with toggle joint forms no part of thèse 
"yielding means for forcing said feed rolls against said tube" or "to- 
wards each other," or of the "yielding mechanism for drawing said 
frames towards each other," or of the "résilient connection between 
the two frames whereby the two frames are drawn towards each 
other." That toggle jointed brace is made a distinct élément of claims 
6 and 8. 

The patentée, Palmer, has defined the use of this toggle brace as 
f ollows : 

"To facilitate the application of the fabric to the supporting tube and its 
removal therefrom, I provide a brace. 12, in the form of a toggle, the oxiter 
ends of which are hinged to the respective bearing frames, 5, said toggle 
when fuUy opened serviiig to brace and hold said frames apart with the 
rolls. S, withdrawn from the supporting tube, 1, in which position said toggle 
is adapted to be automatically locked by a spring-catch, 1."?, which may be 
of any l<nown form adapted to be released by the hand of the operator when 
It is desired to close the toggle to permit the spring, 7, to draw the bearing 
frames together." 

This further emphasizes the kind of connection and nature thereof 
he intends as part of his invention for bringing the two frames and 
feed rolls together or in engagement with the tube and fabric carried 
thereby. We find no suggestion in the drawings or spécification of 
any means for drawing thèse frames, and the shafts and feed rolls 
carried thereby, towards each other aside from the coil spring, which, 
of course, includes any well-known mechanical équivalent for such a 
spring, but no suggestion of the use of any or ail means that would 
bring them together or move them towards each other. The patentée 
is not entitled to any such broad construction or interprétation of his 
patent as that. He was not a pioneer in this art or this branch of the 
art, as we shall see, and he met with limitations in the Patent Office. 

Claims 7 and 8. 

When we come to claims 7 and 8, we hâve a somewhat dififerent 
proposition. Claim 7 calls for an apparatus of the "class described," 
comprising (1) a fabric-supporting tube; (2) a pair of swinging 
frames; (3) means for normally drawing said frames towards each 
Other; (4) an upright shaft carried by each of the frames; (5) a feed 
roll connected with each of the shafts, said feed rolls positioned one 
at each side of the tube; and (6) means for operating the shafts. 

|6] Broadly and liberally construed, this claim, as well as claim 8, 
covers the defendant's apparatus or machine. The défendant has in 
its combination a tube, a pair of swinging frames, an upright shaft car- 
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ried by or connected with each of said frames, and a feed roli on 
each shaft positioned one at each side of the tube, and means for op- 
erating, revolving the shafts, and feed roUs thereon. The défendant 
also has means, the means described, for "normally" drawing said 
frames towards each other. The iron or steel bar described, screw 
threaded at each end, and connected with the movable frames in the 
manner described, when turned by crank or lever, opérâtes to "normal- 
ly" draw said frames towards each other, and consequently to bring 
the feed roUs carried by the shafts into engagement with the fabric 
on the tube, and hold them there rigidly and unyieldingly. This seems 
to be contrary to the spirit and purpose of the patent in suit. When 
the shafts are revolved, the feed rolls pull, gather "full," and push 
the fabric on and onto the tube or roller. The word "normally" is 
thus defined : "As a rule ; regularly ; according to a rule, gênerai cus- 
toni," etc. It is évident, I think, that the word "normally" was used 
to indicate that the frames are to be drawn towards each other reg- 
ularly and uniformly or with equal force, so the feed rolls will grasp 
or engage the fabric with equal force on each side of the tube; that 
is, with uniform action in both feed rolls. The rigid screw threaded 
bar of defendant's machine does this with précision and certainty, as- 
suming the feed rolls to be the same, but, as stated, tliey so hold the 
feed rolls in engagement with the fabric on the tube in a very différ- 
ent manner from that of the yielding coil spring of the drawings and 
spécification of this patent. If the complainants are entitled to this 
broad construction of claims 7 and 8, the défendant infringes. But, 
in view of the spécification and drawings and the prior art and the 
limitations of the Patent Office, are complainants entitled to such con- 
struction? Was Palmer entitled to such a broad claim as is now 
asserted? That is, to any and ail means for drawing the frames and 
feed rolls towards each other, provided it is done regularly and ac- 
cording to a rule, or is the patent limited to résilient or yielding means 
in this regard? To détermine this we must consult the prior art, the 
action of the Patent Office, and the patent itself. 
The patentée says: 

"My invention relates more particularly to an improved means for depos- 
itlng the web of fabric upon the tube prépara tory to inversion of the web. 
ïhe principal objects of the invention are to facilitate the depositing of the 
tube ot fabric upon the supporting tube preparatory to inversion, and to 
prevent injury to the fabric while thus being placed upon the supporting 
tube." 

This idea of preventîng injury to the fabric by cutting, tearing, 
wearing, etc., is made one of the two principal objects of the invention. 
It is readily seen that the fabric rigidly pressée! against and pushed 
along on the tube by unyielding means might be eut or torn or worn 
through as was sometimes done in the prior art. Hence the leading 
and controlling idea of this improved machine to provide "yielding 
means" and "yielding mechanism" and "résilient connection JDetween 
the two frames" and the "coil spring" Connecting the frames carry- 
ing the shafts and feed rolls (which grasp the fabric), ail f&r the pur- 
pose of providing means for yieldingly forcing the feed rolls against 
the fabric supporting tube, or fabric on the said tube, and not for 
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the purpose of providing "yieldingly supported" feed rolls, or feed 
roUs with "yielding supports," or rigid "feed rolls," or feed rolls hav- 
ing an "interrupted yielding_ surface," or feed rolls with "peripheral- 
ly grooved body and straps of flexible material secured transversely 
of said grooves," etc., claims for ail of which were rejected in the 
Patent Office. 

Mr. Gooding, complainants' expert, admits, in answer to cross-in- 
terrogatory 45, that the coil spring 7 of the Palmer patent, or its 
mechanical ecjuivalent, in combination with the feed rolls and tube, is 
essential and material to the successful opération of a machine con- 
structed under and in accordance with the Palmer patent in suit; that 
is, the feed rolls must be able to move both towards and away from 
the tube carrying the fabric during the feeding opération. We hâve 
seen that in the Palmer patent this movement of the feed rolls is 
made possible and certain by the introduction into the drawings of the 
coil spring, into the spécification of the description of that spring as 
already quoted, and into the claims of the patent the distinct élément 
variously described as "yielding means for forcing said feed rolls 
against said tube," and "yielding means for forcing said feed rolls 
toward each other," and "yielding mechanism for drawing said f rames 
toward each other," and "a résilient connection between the two f rames 
whereby the two frames are drawn towards each other." Mr. Good- 
ing then States, in order to sustain his contention, that defendant's 
machine bas the mechanical équivalent of this essential coil spring; 
that (answer to cross-interrogatory 46) : 

"The mechanical équivalent of said yielding means (coil spring, etc.) would 
be any construction whereby the périphéries of said feed rolls move inwardly 
toward tlie tube or outwardly away from the tube during the feeding opéra- 
tion so as to feed the fabric onto the tube by the rotation of the rolls wlth- 
out spoiling the fabric." 

If this be true, it is not necessary to hâve any coil spring or any 
other connection whatever between the two frames and the shafts 
carried thereby. Make the frames and shafts rigidly upright, and 
attach to each of the shafts a feed roll of entirely new design and 
construction with. inside springs or mechanism which will enlarge the 
same, so that the "périphéries of said feed rolls will move inwardly 
toward the tube or outwardly away from the tube during the feed- 
ing opération," and we hâve an infringing machine if the theory of 
Mr. Gooding is accepted. If two éléments of a valid patent are com- 
bined in one élément by an alleged infringer so that the combination 
élément performs the functions of the two operating in substantially 
the same way to produce the same resuit, infringement is not avoided. 
That is not this case. If an essential élément of a device or apparatus 
is left out, and there is no substitution, then infringement is avoided. 
That is not this case. If an essential élément of a patented device is 
left out, and there is a substitution, the question at once arises wheth- 
er or not the substituted élément is the well-known mechanical équiv- 
alent of the one omitted. If it is such équivalent, infringement is not 
avoided. If not, then we hâve a new device or apparatus, and there 
is no infringement even if the resuit obtained is precisely the same. 

[2] The test is, Does the substituted élément operate in substantiaî- 
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ly the same way to produce substantially the same resuit in the com- 
bination? Does it perform the same function? Cautrill v. Wallick, 
117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. This Palmer patent 
was granted when, and only when, an élément was introduced which 
carried the two feed roUs towards each other by yielding or résilient 
means. The patent as finally allowed and issued did not relate in any 
way to the size, form, or composition or flexibility or yielding qualities 
of the feed rolls themselves. The claims call for a pair of feed roUs 
or a feed roU on each of the shafts. True, the spécification gives a 
preferred form, but a person who should duplicate the machine de- 
scribed in the patent with the substitution of a pair of sohd wooden 
or métal feed rolls would inf ringe. Leave out the "yielding means for 
forcing said feed rolls against said tube" or "toward each other," or 
"yielding mechanism for drawing said frames toward each other," or 
"a résilient connection between the two frames whereby the frames 
are drawn towards each other" — that is, use neither the one nor the 
other, nor a mechanical équivalent — and there can be no infringement. 
Feed rolls, the périphéries of which enlarge and contract, are not 
"yielding means for forcing said feed rolls against said tube" or "to- 
ward each other" or "yielding meclianism for drawing said frames 
towards each other," or "a résilient connection between the two 
frames whereby the frames are drawn towards each other." Enlarg- 
ing the périphéries of the rolls does not force the feed rolls against 
the tube. It simply brings the périphéries in contact therewith. That 
is not the spirit or idea of the patent. That is not the improvement 
patented or described or claimed, nor is such a mechanism the mechan- 
ical équivalent of the one described and patented. "Where the claim 
is fairly susceptible of two constructions, that one will be adopted 
which will préserve to the patentée his actual invention; but nothing 
can be held to be an infringement of a patent which does not fall 
within the terms the patentée bas himself chosen to express his inven- 
tion." McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. 
Ed. 800. "To constitute identity of invention and therefore infringe- 
ment, not only must the resuit obtained be the same, but, in case of 
a combination of known éléments, the éléments combined must be 
the same and combined in the same way, so that each élément shall 
perform the same function, and différences alleged which are merely 
colorable, according to the rule forbidding the use of known équiva- 
lents, will not destroy the identitv." Electric Ry. Sig. Co. v. Hall 
Ry. Sig. Co., 114 U. S. 87, 5 Sup. Ct. 1069, 29 E. Ed. 96. 

The Jordan Machine. 

In defendant's machine, the Jordan machine, covered by United 
States letters patent No. 960, 227 of May 31, 1910, we hâve no yield- 
ing connection whatever between the two upright frames carrying the 
shafts, which, in turn, carry the feed rolls or the shafts themselves, 
unless it be the above-mentioned rigid bar screw threaded as men- 
tioned, and which is the only means for moving the two upright frames 
and consequently the two feed rolls either toward or away from the 
tube or roller. Thèse frames and shafts are not constructed of flexible 
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or résilient materials (in the sensé of the patent, ail steel being some- 
what résilient) which bend or move back and forth, 

Feed Rolls. 

The feed rolls themselves differ in construction from those shown 
in the Palmer patent. While they are mounted on their respective 
shafts, each has within it a spring which allows a giving or yielding 
of the strips of leather or other flexible material which cover or reach 
from side to side of the open interior of such feed rolls, when brought 
in contact with and pressed against the tube and f abric thereon. That 
is, this spring in the interior of the feed roll allows the said strips 
on the feed roll to yield and give when pressed against the fabric on 
the tube. There is, as stated, no yielding of the frames or of the 
shafts. 

The feed rolls of the patent in suit are thus described: 

"The feed rolls, 3, are preferably formed with a concaved periphery, 14, 
across the hollow or groove formed by which are secured strips, 15, of leather 
or other flexible material adapted to bear upon the engaged fabric with 
sufflcient friction to properly feed the same but without injury thereto." 

The purpose of the flexible strips placed a short distance apart is 
évident enough. Spaced apart, the strips form a sort of corrugated 
surface to the periphery of the feed roll, so it will the more readily 
grasp and push along the fabric. Flexible, they yield to extra pres- 
sure, and, being elastic in a degree, they regain their normal position 
when the extra pressure is removed. To my mind the insertion of the 
spring into the feed roller in no way answers to the spirit or real 
purpose of the Palmer patent. It is simply an extension of the prin- 
• ciple of the feed rolls of the prior art and an improvement on the 
feed rolls of the Palmer patent. Thèse springs in no way tend to 
move the frames or shafts carried thereby, and on which the feed 
rolls are mounted, either toward or away from each other so as to 
force the feed rolls against opposite sides of the tube supporting and 
carrying the fabric. They do not move the feed rolls, or tend to do 
so, toward the tube carrying fabric. They do allow a contraction of 
the périphéries of the feed rolls. 

Palmer's Idea. 

Palmer's idea and invention was to provide two swinging frames, 
each carrying a rigid shaft, which, in turn, carried a feed roll of the 
hind described, or any feed roll of the then existing art, and to con- 
nect thèse frames by a coil spring or its équivalent, normally drawing 
the frames toward each other, something that would yield to pres- 
sure, so that, when the feed rolls were in contact with the fabric on 
the tube and held there by the yielding means the feed rolls, shafts 
and frames would ail yield to pressure in unison and move away from 
the fabric so as not to press the feed rolls too hard against it and wear 
or tear — that is, injure it — and then come back automatically into po- 
sition by means of the contraction of the spring or its équivalent when 
the extra pressure caused by an uneven fabric should be removed. 
As stated, Palmer nowhere suggests that this yielding of the feed 
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rolls may be clone otherwise than by the yielding connection of tlie 
frames themselves. Therefore he p«-ovides the coil spring shown in 
his drawings, described in his spécification, and claimed as vve hâve 
seen. 

Jordan's Idea. 

Jordan's idea was to provide two rigid swinging frames — swing- 
ing because hinged to the bed pièces — two rigid shafts carried thereby, 
one by each, two improved f eed rolls carried by the said shafts, and a 
rigid and unyielding connection between the two frames, but screw 
threaded as described, so that by turning same by hand or otherwise 
the frames, shafts, and feed rolls, as one whole, would be moved to- 
ward or away from the tube carrying the fabric. Whenever this Con- 
necting bar ceases to turn, the frames and ail carried thereby stand 
rigidly and unyieldingly in position. This enables Jordan to move the 
rolls into engagement with the fabric on the tube at a certain fixed 
point and hold them there, or out of engagement and to a distance, 
any fixed distance, so as not to interfère with the removal of the 
loaded tube, by turning this Connecting bar the one way or the other 
way. This Palmer is unable to do. His yielding connection or means 
brings the two feed rolls as forcibly against the fabric as the spring 
has power to do, and, when released, the rolls go as far apart as the 
force applied takes them, and they are held by a brace of predeter- 
mined length. To prevent in jury to the fabric, Jordan resorts to quite 
a différent device and construction. He .goes to the feed rolls them- 
selves, and makes the interior thereof hollow. There is a plate at 
each end of the roU, and thèse are connected by a spring of some- 
what peculiar construction and attachment. It is unnecessary to de- 
scribe it fully. Palmer has nothing of the kind and no équivalent. ■ 
Thèse plates are connected by strips of leather or one strip interlacing 
or other elastic material somewhat yielding to pressure but not suf- 
ficiently so and hence the spring. Brought into contact with the fab- 
ric on the tube, when the uneven surfaces are great, too great for the 
strips, the extra pressure opérâtes the springs on the interiors of the 
feed rolls, so there is a yielding of the leather strip or strips of each 
of such feed rolls and a shortening of its diameter where in contact 
with the enlarged part of the fabric and necessarily a réduction of 
pressure on the fabric at the time from what otherwise it would be. 
But there is no yielding of the shafts or of the frames, no movement 
of either away from the tube, and no movement of the feed rolls them- 
selves away from the tube when the machine is in opération. This is 
an opération quite différent in principle from that of the Palmer pat- 
ent. 

Patent Office Action. 

Neither Palmer nor Jordan was a pioneer in this art. Each was an 
improver on Gove, a référence in the Patent Office when the Palmer 
application was pending, and when ail the Palmer claims which ref er- 
red to "feed rolls so constructed that the périphéries will yield" were 
rejected and canceled. Palmer having claimed such feed rolls as the 
défendant now uses under the Jordan patent, and ail claims therefor 
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having been rejected on Gove, a prior patent, No. 769,648, issued Sep- 
tember 6, 1904, and Palmer having acquiesced in such rej action, I am 
nnable to see how he can now contend successfully that the défend- 
ant infringes his patent by using that kind of a feed roll (iniproved 
though it may be). Gove had a patent for it. It was old in the art 
when Palmer apphed for his patent and claimed it. Palmer's claim 
for it vfcfas rejected, and he acquiesced in such rejection. The exam- 
iner said in rejecting Palmer's first claims and his amended claims 
after inserting "yieldingly supported" before the words "feed rolls": 

"Yieldlngly supported feed rolls, d2, û?>, are shown in the patent to Gove 
and tliere would be no invention in making said rolls like those disclosed 
in the patent to Brenon (evidently referring to Drenian, No. 682,245 of 
Septeniber 10, 1001) ; new claim G is rejected as showliig no invention over 
the patent to Gove. The patent to Gove discloses yieldingly supported feed 
rolls, the duplication of which does not aniount to invention." 

Claim 1 of the Dreman patent of 1901 says and claims : 

"A set of rollers to feed a strlp of fabric, having a cireumferential groove 
in the peripheral face of eaeh, and an elastic covering bridging said groove, 
substantially as described." 

This patent does not show the bridging elastic covering in strips, 
but otherwise the feed rolls are substantially like those shown by 
Palmer. Dreman also says : 

"The face of rollers, 5, hâve an elastic covering, 13, preferably of rubber, 
which bridges grooves, 12, and provides an accommodating or yielding grip- 
ping surface by nieans of which strip 7 is twisted and also fed downward 
in its twisted form. The twistlng of the strip is accompllshed by rotating 
the support of rollers, 5," etc. 

It is seen that "accommodating or yielding" gripping périphéries in 
feed rolls were old. Dreman fed in strips of fabric (and twisted them 
by other means), and then fed them along with thèse feed rolls hav- 
ing the yielding périphéries of elastic material which bridged the 
groove or hollow space in the roller itself. Mr. Gooding, complain- 
ant's expert, contends that the iron bearing frames of défendant are 
light in construction and below the feed rolls, and spring and yield so 
as to form an équivalent for the spring. This is not supported by the 
évidence or by the machine itself. The frames and construction are 
made more rigid than those of Palmer. An inspection of the screw 
threaded shaft of Jordan shows it to be rigid and unyielding. Mr. 
Cooper, defendant's expert, differs froni Mr. Gooding widely, but it is 
not necessary to quote his évidence. I think the évidence establishes 
that Gove made operative machines, and had them in opération more 
than two vears prior to the time Palmer applied for his patent, Decem- 
ber 5, 1905. 

The Utica Knitting Company Machines. 

[3] There are four machines in évidence before the court purchased 
by complainant of the Utica Knitting Company. The défendant con- 
cèdes that thèse machines infringe the Palmer patent. They bear no 
resemblance to the defendant's machines we hâve been discussing. A 
glance shows that thèse so-called Utica machines infringe the Palmer 
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patent. Défendant claims it neither made, nor sold, nor used same. 
That is the question so far as thèse machines are concerned. 

The defendant's first certificate of incorporation was filed Decem- 
ber 21, 1908, and January 12, 1909, about, the certificate of subscrip- 
tion to stock was filed, and soon thereaf ter défendant commenced busi- 
ness. In November, 1908, prior to the incorporation of this défend- 
ant, Mr. Jordan, later président of the company, made an agreement 
with Mr. Gridley, acting for the Utica Knitting Company, whereby 
thèse infringing machines were, in effect, sold to the Utica Company 
if they proved satisfactory, and one was put in or delivered on trial 
at about that time, and subsequently the others were shipped and de- 
livered. It, of course, rested with the Utica Company to détermine 
whether or not they were satisfactory. A bill for the first machine 
was rendered February 13, 1909, by the défendant company as suc- 
cessor to C Jordan, who made the agreement, and paid by check 
March 2, 1909, drawn to order of said Jordan Company and indorsed 
by it. Early in December, 1908, and before defendant's incorporation, 
there was trouble with one of the machines and some changes were 
made by C. Jordan. There was no later or différent agreement as to 
a sale and purchase of thèse machines than that of November, 1908. 
In short, the company made no sale or delivery of the machines, but 
it did after incorporation render bills and collect the pay therefor. If 
thèse machines belonged to Jordan (they could not hâve belonged to 
the company) when the contract was made in November, 1908, and 
he remained the owner until finally accepted and paid for by the Utica 
company, the Jordan Machine Company did not beconie an infringer 
by merely taking over the account, rendering bills, and collecting the 
pay. If, however, the Jordan Company became the owner of the ma- 
chines and was the owner when actually purchased by the Utica Com- 
pany, then the Jordan Company became an infringer in selling them. 
It must be true that, if A. makes and agrées to sell an infringing ma- 
chine to B., and later sells his business, property and contracts to C, 
and C. assumes and performs them and consummates the sale of the 
infringing machine, he becomes an infringer even if he knew nothing 
of the infringing châracter of the machine. 

The machines, it is claimed, never came into the possession or under 
the control of the Jordan Company. There was no agreement or con- 
versation or correspondence on the subject of sale or acceptance be- 
tween the two companies. The bills were rendered by the Jordan 
Company and paid by the Utica Company, but Jordan was doing busi- 
ness as the Jordan Machine Company before the corporation was or- 
ganized and got the check himself in payment at the Utica mills. How 
did this come about, and what was the transaction or what were the 
transactions? Jordan says: 

"Mr. Gridley said that If I was willing to put in a machine on trial, and 
prove the machine to be a success on their gtoods, that I could do so, and 
that they would buy it if it made good and they would also buy three ma- 
chines for their mill No. 2. * * * I shipped and installed the machine 
about some time around November 20, 190S, or something like that, and I 
called at the mlU again early in December, 1908, but I did not see Mr. Grid- 
ley at that time. I weut into the mlll, and looked to see If the machine was 
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worklng ail rlght, and asked the superliitendent of the No. 1 mill if the 
machine was giving satisfaction. He sald ttie machine was satisfactory. 

* * * He said I would hâve to remedy this before he would O. K. the 
machine, so I decided to improve the arrangement on the countershaft for 
automatically stopping and starting the machine. Mailing this improvemeut 
in the countershaft and trying it ont delayed me in putting in the other 
three machines for the No. 2 mill until Fohruary, 1909. * * * Q. 12. 
'When were those machines completed? A. 12. ïhose machines were eom- 
pleted the latter part of November, 1908, or the flr.st part of December. I 
eannot say just which. * * * Q. IG. Did you trausfer to the corporation 
the accounts due from the Utica Knittirg Company to yourself or thereafter 
to become due for those four machines? A. 16. I transferred ail accounts 
due me to the Jordan Machine Company unon its incorporation. Those ac- 
counts included the machines sold to the Utica Knitting Company." 

In relation to a guaranty regarding infringement signed by him as 
président, given later, he says : 

"My reason for signing my name as président of the Jordan Machine 
Company was that I considered it would hâve more weight with the manu- 
facturers by doing it in tliat way." 

He dénies that he had authority from the Company to do any such 
thing. He also testifies that, before the company was organized, he 
carried on the business under the name "Jordan Machine Company." 
As this was the fact, there is no significance in the use of that name 
alone by Jordan even after the organization of the company if con- 
iîned to some business of his own net transferred to that company. 
On this subject Jordan said: 

"XQ. 85. Did you turn over to the Jordan Machine Company the défendant 
in this suit ail your interest in this business at or about the time of the 
incorporation of the company? A. Yes. XQ. 86. So that, after you had 
turned over your interest in this business, you owned nothing personally 
In connection witli this business of manufacturing turning machines whicti 
you had previously carried on. That is what X understand you to niean? 

* * * A. Yes. * * * (Ans. to XQ. 88.) I transferred ail parts and 
incompleted machines. I had some machines which I had orders to send 
out on approval for which I turned over the accounts. XQ. S9. Did you keep 
for yourself any completed machines, Incomplète machines or parts of ma- 
chines? A. I did not." 

Mr. Jordan repeatedly says that thèse completed machines were not 
transferred to the défendant corporation. Mr. Wertime, an officer of 
the company and an attorney at law, who prepared the incorporation 
papers and attended to the transfer of the property says the corpora- 
tion commenced to do business about February 1, 1909, and that Mr. 
Jordan stated the property that was to be transferred to the company, 
and that later he drew a bill of sale, and that neither the statement nor 
bill of sale included any manufactured, completed, machines, and that 
Mr. Jordan did transfer an account against the Utica Knitting Com- 
pany. 

[4] Prior to March 9, 1909, the complainant commenced sending 
out letters to the purchasers and users of the Jordan machines al- 
leging infringement, and, in effect, threatening suits. Mr. Jordan, 
then président of the défendant corporation, sent to such purchasers 
and users, in some cases at least, and to the Utica Knitting Company, 
a guaranty letter dated March 9, 1909, signed, "Jordan Machine Co., 
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by Cornélius Jordan, Président," to wiiich référence has been made, 
stating: 

"In considération of the purchase by tlie TJtiea Knitting Company from 
Jordan Macliine Co. of four (4) pipe loading machines the said Jordan Ma- 
chine Co. guarantees that said machine is covered by an application for 
letters patent made to the Patent Office of the United States and also guar- 
antees that the same is not au infringement upon any other patent or pat- 
ents granted by the Patent Office of the United States government," etc. 

This letter was not sent to the complainants, and is not an admission 
upon which they can rely as an estoppel. This letter purports to be 
written and was written by the président and manager of the défend- 
ant corporation, and the use of the words "said Jordan Machine Co." 
makes it an admission that said four machines were purchased by the 
Utica Company of the Jordan Company corporation. This, however, 
sent for the purpose of quieting the Utica Company and getting pay 
for the machines, does not change the actual facts, or estop the de- 
fendant Company from proving them as a défense to this action by 
the Palmers. The complainants hère can use that admission as évi- 
dence that the défendant corporation did sell the four machines, but 
it does not between thèse litigants establish that as a fact if the prov- 
en facts show the truth to be otherwise. As between the Utica Com- 
pany and the défendant company in a suit upon the guaranty, the ad- 
mission would be conclusive. The défendant would be estopped to 
deny its truth in the absence of fraud. If Jordan and Wertime tell the 
truth, Jordan, doing business under the name of Jordan Machine Com- 
pany, sold thèse machines to the Utica Company, even if title did not 
pass until paid for in March, 1909, and the défendant corporation had 
nothing to do with their manufacture, construction, or sale, as Jordan 
never sold them to the défendant corporation. If the Utica Company 
had finally refused to accept them, and had returned them, they 
would bave been the property of Cornélius Jordan, not of the Jor- 
dan Machine Company, défendant, although subject in equity, possi- 
bly to an équitable lien. But they did not come back, and the défend- 
ant Company did nothing except to receive the pay therefor under its 
assignment of the account. Under such a state of facts, it would be 
unjust and inéquitable to charge the défendant corporation as an in- 
fringer. It is évident that Jordan did not intend to sell or transfer 
thèse machines to the Jordan Machine Company incorporated, and 
that such corporation did not intend to purchase them. 

[7] To constitute a sale by agreement, there must be an intent to 
sell and an intent to purchase, a purpose to pass title. If A. delivers 
s. horse to B. on contract that B. is to try him and keep him if satis- 
factory and pay $200 therefor, and A. then sells the account or de- 
mand for the $200 to C, and B. concludes not to accept the horse, and 
so returns him, who owns the horse, A. or C. ? So, if B. keeps the horse 
10 days before making up his mind, does the ownership of the horse 
pass to C. during that time? As between A. and B., the title to the 
horse may not hâve passed, but, as between A., B., and C, the title is ei- 
ther in A. or B., not in C. Whatever the relationship between the Utica 
Company and Jordan as to thèse .machines, the Jordan Machine Com- 
pany, incorporated the défendant hère, never made or used or sold 
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thèse machines or took part in so doing. Jordan sold other machines 
of the same construction as thèse Utica Knitting Company machines 
before the corporation commenced business and assignée! the accounts, 
money due, or to become due therefor to the corporation, but he did 
not sell the machines or any interest therein to the défendant compahy, 
and the défendant corporation had nothing to dp with the making, 
using, or selling. No doubt Cornélius Jordan was an infringer in 
making and selhng machines such as were sold the Utica Company, in- 
cluding those, but his sins in this regard cannot justly be loaded on 
the défendant corporation of which he became stockholder and prési- 
dent. I cannot find that the défendant company took any part in 
the infringement. 

As infringement by the défendant corporation is not made out, 
there wih be a decree dismissing the bill, with costs. 



NEW JERSEY PATENT CO. et al. v. MARTIN. 
(Circuit Court, N. D. lowa, Central Division. February 22, 1911.) 

No. 171. 

1. Patents (§ 326*) — Violation of Injunction Against Infbingement— 

Pu:>fISHMENT FOR CONIEMPT. 

Where complalnants in a suit for infringement, after flling a pétition 
to hâve défendant adjudged in contempt for violation of a preliininary 
injunction, filed an amended bill, and on that and the original bill a con- 
sent decree was entered for complalnant.s In which they waived ail claim 
for damages, and no costs were awarded In favor of or against either 
party, complalnants were not thereafter entitled to hâve a fine imposed 
on défendant m their favor in the contempt proceedlngs sufficlent to re- 
Imburse them for their counsel fées, costs, aud disbursements in the main 
case. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ C13-619; Dec. 
Dig. § 326.*] 

2. Patents (§ 326*) — ^Violation of Injunction Against Infringement. 

A défendant held in contempt for violation of a preliminary injunction 
against infringement of a patent. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 326.*] 

3. Contempt (§ 38*) — Power to Punish— Former Adjudication. 

Where at the time set for hearing a motion to punish défendant for 
contempt for violation of an injunction, ex parte affldavlts taken by petl- 
tioners were suppressed on defendant's motion, and the hearing was con- 
tinued for the taking of testlmony, such proceeding did not put défend- 
ant in jeopardy nor constitute a bar to a subséquent hearing. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 117-121; Dec. 
Dig. § 38.*] 

In Equity. Suit by the New Jersey Patent Company and the Na- 
tional Phonograph Company against Edward H. Martin. On citation 
for contempt. Défendant adjudged in contempt. 

Kelleher & O'Connor and Herbert H. Dyke, for petitioners. 
Wesley Martin, for défendant. 

REED, District Judge. December 23, 1907, the petitioners, as 
complainants, exhibited to this court their bill of complaint against the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
186 P.— 33 
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défendant Edward H. Martin for the alteged infringement by him of 
United States letters patent No. 782,375, issued to the New Jersey 
Patent Company February 14, 1905, as tbe assignée of Jonas W. 
Alysworth, for alleged new and useful improvements in composition 
for making duplicate phonograph records. The bill contained the 
usual prayer for preliminary and permanent injunctions, and for 
damages and an accounting. A demurrer to it was overruled (sec 172 
Fed. 760), and the défendant in due time answered the bill January 14, 
1908, After due notice to the défendant, a preliminary injunction was 
granted continuing in force until the further order of the court a re- 
straining order, which was issued December 27, 1907, and duly served 
upon défendant, enjoining and restraining him from further infring- 
ing said patent, or in any way interfering with the carrying out of 
the selling System of the complainant National Phonograph Company 
as alleged in the bill, and from directly or indirectly using or causing 
to be used, selling, or causing to be sold any Edison phonograph 
records or other apparatus, articles, or devices not licensed by the said 
complainants embodying or constructed in accordance with the inven- 
tion and improvements set forth in said patent. 

On April 11, 1908, the petitioners, complainants in said suit, pre- 
sented to the court their pétition, alleging upon information and belief 
that, since the granting of said preliminary injunction and the service 
of the same upon said défendant, he, the said Edward H. Martin, 
his agents, servants, and employés, hâve used, and are continuing 
to extensively use and sell, phonograph records embodying the inven- 
tion and improvements set forth in said letters patent in défiance of 
said injunction and in contempt of this court, to the great and irrép- 
arable damage of the complainants. An order was thereupon issued 
and served upon the défendant requiring him to appear before the 
court and show cause on or before May 12, 1908, why he should 
not be punished as for contempt for violating said injunction. The 
défendant appeared and answered, denying that he had in any way 
violated the injunction, or that he was guilty of any contempt of the 
authority of this court. Evidence was then taken by the petitioners 
in the form of aifidavits, without notice to the défendant, in support 
of their alleged violation of said injunction by the défendant, and 
the same were presented to the court at the June term, 1908. The 
défendant appeared at such term, and objected to the use of such 
affidavits upon such hearing, and moved to strike them from the files 
upon the ground, among others, that the charge could not rightly be 
heard or sustained upon ex parte affidavits, and that he had had no 
opportunity to cross-examine the affiants. This motion was sustained, 
and the petitioners were then granted leave to take their testimony 
in support of said alleged violation of the injunction, and the de- 
fendant his évidence in opposition thereto, by oral examination of 
witnesses before a spécial examiner, each party to give to the 
other due notice of the taking of such testimony. See 166 Fed. 1010. 
In the meantime the petitioners, as complainants in the main suit, 
proceeded to take their testimony upon the merits of the bill, some of 
which was taken on and after July 8, 1908, and filed July 15th, and 
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during its taking it was developed that other persons were or had 
been engaged with the défendant in the alleged infringement of said 
letters patent and the violation of said injunction by him. There- 
tipon, and upon July 14th, the petitionérs obtained leave to file, and did 
file on July 17, 1908, an amended bill of complaint bringing in and 
making parties défendant to the main suit with the original défendant, 
Fred N. Martin, M. M. Martin, the Martin Téléphone Company, and 
R. L. Sterling, and alleged that each of said défendants as well as the 
défendant Edward H. Martin had inf ringed and were infringing com- 
plainants' said letters patent, and asked for damages and an account- 
ing against each, and that they also be enjoined and restrained from 
further infringing said patent. To the bill as so amended each of 
the défendants thereto answered on February 25, 1909. 

On August 26, 1909, a final decree in the main suit was entered by 
consent of ail the parties thereto, in which it was adjudged and de- 
creed that the New Jersey Patent Company was the sole owner of 
said patent, that the same was valid, and that the National Phono- 
graph Company was the exclusive licensee of the New Jersey Patent 
Company to manufacture, sell, and use the invention described in 
said patent. The coniplainants waived an accounting and damages 
as against each of the défendants, and an injunction was granted 
against them, their clerks, servants, agents, and employés perpetually 
restraining and enjoining them and each of them from directly or 
indirectly infringing said patent, or in any manner interf ering with the 
National Phonograph Company in carrying out its selling System as set 
forth in the bill of complaint as amended. The decree does not pro- 
vide for costs in favor of or against either party. Afterwards, and 
in 1910, the petitionérs took their testimony in support of their péti- 
tion alleging the violation by the défendant Edward H. Martin of the 
preliminary injunction. The testimony so taken shows that in De- 
cember, 1907, prior to the filing of the original bill, said défendant 
obtained some 4,000 or 5,000 phonograph records from the Ohio 
Phonograph Company of Youngstown, Ohio, made according to the 
complainants' letters patent No. 782,375, and sold by said company in 
violation of the selling System of the complainant National Phonograph 
Company, and that the défendant had sold some of such records and 
ofïered for sale others in infringement of the patent, and in violation 
of such selling System; that in March, 1908, after the granting of 
the preliminary injunction, the défendant also sold and ofïered for 
sale, others of said records in violation of said injunction; and com- 
plainants now ask that défendant Edward H. Martin be punished as 
for contempt in so violating the injunction, and that he be also fined 
in addition to such punishment for the benefit of complainants in an 
amount sufficient to compensate them for the damages they bave 
sustained because of his alleged infringement of the patent, the fées 
of their counsel, and for the costs and other expenses incurred by 
them in prosecuting the contempt proceedings. A summary of such 
costs and expenses claimed to bave been so incurred is set forth in 
the brief of counsel for the petitionérs as follows: 
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Klehm, recèîpts for dishui'senïeiits (itenilzed). $ 532 62 

H. H. Dyke, çounsel fées . .. .. ,. , 350 00 

Other Cflurisel 975 00 

Witnesses (inlleage 'arid atteiiaaiice) ....... : 271 83 

Examinei- & ■ stenograpl'.er taklni; tésthuony ..;..... 305 00 , 

Sheriffi's and qlçrk's fées 81 40 

Printiug ; . 277 50 

Total .$2,793 35 

In addition is a claim for damages for injury to the business and 
trade of petitioners, and' for additional fées of counsel in presenting' 
this motion to the court, which it is claimed cannot be definitely 
known at the time of makingsuch summary. ■ 

[1] It is needless to say that défendant should net be punished to 
the extent claimed for the benefit of the complainants. The damage 
to complainants and injury to their business, if any, because of dé- 
fendantes infringement of the patent and his violation of the selling 
System of the National Phonograph Company, occurred whoUy or 
nearly so by reason of his infringement of the patent before the filing 
of the original bill and the issuance of the preliminary injunction, and 
for ail such damages and injuries, if' any, the complainants waived 
their right thereto by consenting to the decree which was entered on 
the 26th dayof August, 1909, and they cannot now recover such dam- 
ages by way of punishment of the défendant to be imposed for their 
benefit. The sales by the défendant after the issuance of the pre- 
liminary injunction caused no material damage to the complainants 
in addition to the damages caused prior to the filing of the bill. In 
any event, such damage, if any, was caused prior to the filing of the 
amended bill in July, 1908, and might hâve been recovered upon the 
final hearing but for complainant's waiver thereof in the final decree. 
The défendant therefore can rightly be punished only for his viola- 
tion of the preliminary injunction, which punishment may include the 
reasonable costs and expenses of the prosecution for such violation. 
[2] The défendant is a man of intelligence, and the évidence con- 
vinces beyond any doubt that he intentionally violated the preliminary 
injunction. His efi^orts to show that the sales of phonograph records 
subséquent to the issuance of the injunction were by the Martin Télé- 
phone Company or its gênerai manager and the Martin Music Com- 
pany without his knowledge is a mère ruse to shift the responsibility 
for such sales. The Martin Téléphone Company is a corporation 
organized ùnder the laws ôf lowa, in the name of which the défend- 
ant conducts most of his business. He was its président and principal 
stockholder, and controlled the management of ail of its afifairs. The 
défendant M. M. Martin is his wife, and is or was a stockholder of 
the téléphone company and its secretary, but took no active part in 
the management of its business. There was but one other stockholder 
and he owned only a nominal amount of its stock, and the défendant 
Sterling was an employé under the title of manager or gênerai man- 
ager, but acted under the gênerai directions of the défendant Edward 
H. Martin. The Martin Music Company was another name under 
which the défendant conducted a business of dealing in musical instru- 
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ments, sheet music, and other goods usually carried by sucli dealers, 
and, while there is some évidence that this business was turned over 
to his son Fred M. Martin prior to the commencement of the suit, 
the évidence leaves no room to doubt that the défendant himself sold 
a number of thèse phonograph records, and received the pay therefor 
after the prehminary injunction was served upon him. The violation 
of the writ was deliberate and intentional, and cànnot be overlooked. 
Parties must know that writs of injunction are not issued by the 
courts as a mère pastime and for their own pleasure, to be observèd, 
or not as those against whom they are issued may elect, but are issued 
to iprotect and préserve the property rights of parties pending litiga- 
tion between them ; and those against whom they are issued and upon 
whom they are served must be given to understand that any inten- 
tional violation of them will not be tolerated, but will be punished, and 
by imprisonment if necessary, to vindicate the authority of the court 
and protect the rights of parties involved in the controversy in which 
they are issued. 

[3] The contention of counsel that the défendant has been once in 
jeopardy because of the proceedings at the June term of , court, 1908, 
when the affidavits were suppressed at his instance, and that he cannot 
now be rightly tried for such alleged contempt, is untenable. See 
Murphy v. Massachusetts, 177 U. S. 155-159, 20 Sup. Ct. 639, 44 L. 
Ed. 711. 

There was then no hearing upon the merits of the alleged con- 
tempt, but only a preliminary hearing at the instance of défendant 
upon the question of the competency of the ex parte affidavits which 
complainants proposed to offer in support of the alleged contempt. 
There was in fact no other hearing, the testimony contained in such 
affidavits was not considered, the charge against the défendant was 
not heard, and the question of his guilt or innocence of such charge 
is now presented for the first time for détermination. The defend- 
ant's plea or défense of prior jeopardy is therefore overruled, and 
he will be fîned in the sum of $350 because of his violation of the 
preliminary injunction, and the costs of taking the testimony before 
the examiner which was begun February 5, 1910, including the stat- 
utory fées and mileage of witnesses examined at such hearing and 
the légal fées of the examiner and stenographer for taking such testi- 
mony, and the other taxable costs that pertain alone to the contempt 
proceedings. If such fine and costs are not paid within five days after 
the filing of this opinion and order, the défendant will stand commit- 
ted to the county jail of Webster county, lowa, until they are paid; 
and the clerk will issue the proper warrant so committing him. Of the 
$350 when paid the clerk will pay the petitioners $150 to apply upon 
the services of their counsel that pertain alone to this contempt pro- 
ceeding. 

It is ordered accordingly. 
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WESTINGHOUSÈ ELECTEIC & MFG. 00. et al. v. OHIO BUASS 00. 
(Circuit Court, D. New Jersey. February 10, 1911.) 

1. Patents ff 114*) — Suit to Obtain Patent — ^Lâches. 

The remedy by bill in equity to obtain a patent wblch bas been re- 
Xused by the Patent Office, glven by Rev. St. § 4915 (U. S. Comp. St. 
1901, p. 3392), is a- part of the application for the patent, and is gov- 
èrned by the rule as to lâches declared by Rev. St. § 4894 (U. S. Comp. 
St. 1901, p. 3384), which provides that the failure of an appHcant to 
prosecute bis application within one year after any action therein shall 
be regarded as an abandonment, unless it be shown that the delay v?as 
unavoidable. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166; Dec. Dlg. 
i 114.*] 

2. Patents (§ 114*) — Suit to Obtain Patent — Lâches — Unavoidable De- 

LAT. 

An allégation in a blll to obtain the Issuance of a patent under Rev. 
St. § 4915 (U. S. Comp. St. 1901, p. 3392), flled more than a year after 
the application was refused by the décision of the Court of Appeals of 
the District of Columbia in interférence proceedings, that complainants 
brought suit within the year agalnst the successful applicant, to whom 
the patent was granted, and learned for the flrst time after such suit 
had been pending for sereral months that the défendant had assigned 
the patent, whereupon that suit was dismissed and the présent one was 
brought agalnst the assignée, does not show that the delay was "un- 
avoidable," within the meaning of Rev. St. § 4894 (U. S. Comp. St. 1901, 
p. 3384) ; there belng no allégation that the assignment was not re- 
corded, nor that complainants had no means of ascertaining the fact 
of the assignment. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166; Dec. Dig. 
S 114.*] 

3. WoRDs AND Phrases — "Unavoidable Delay." 

A delay caused by négligence is not "unavoidable." 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company, Harry P. Davis, and Théodore Varney against the Ohio 
Brass Company. On demurrer to amended bill. Demurrer sustained. 

Wesley G. Carr, for complainants. 
Brown & Hopkins, for défendant. 

RELLSTAB, District Judge. The bill was filed on December 13, 
1909, and is based on section 4915 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 3392). Its purpose is to dé- 
termine the right to a patent and to obtain the issuance thereof to 
the complainant Westinghouse Electric & Manufacturing Company. 

The bill sets forth so far as is necessary to an understanding of the 
questions raised on this demurrer, that on or about the 8th day of 
May, 1906, the Commissioner of Patents declared an interférence be- 
tween the application of the complainants Davis and Varney for let- 
ters patent for improvements relating to supporting structures for 
trolley conductors and the application of one George A. Mead, the 
defendant's assigner, for letters patent for the same invention, which 
applications were then pending in the Patent Office ; that said inter- 
férence was decided by the examiner of interférences, the examiner 

•For other cases see same topic & | numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



WESTINGHOU8E ELECTRIC & MFG. CO, V. OHIO BRAS8 CO. 519 

in chief, and the Commissioner of Patents in favor of said Davis and 
Varney; that upon appeal the Court of Appeals of the District of 
Columbia decided adversely to said complainants, and adjudged the 
said Mead to be entitled to said letters patent; that said Davis and 
Varney, prior to the mai<ing of their said application, had assigned 
their said invention and ail their right, title, and interest therein to 
the said Westinghouse Electric & Manufacturing Company, and that 
the said Mead, on or about the 3d day of November, 1908, assigned 
to the défendant ail his right, title, and interest in and to his said in- 
vention and the letters patent granted him therefor; that complain- 
ants, by reason of such adverse décision, hâve no remedy in connection 
with the prosecution of their claims for said invention, except that 
provided by the said section 4915. 

On the hearing of a demurrer alleging, inter alia, that no satisfac- 
tory cause to comply with the requirements of section 4894, ' Revised 
Statutes (U. S. Comp. St. 1901, p. 3384), was stated for the delay in 
bringing suit, the complainants, upon leave given, amended their bill 
by adding that complainants, believing the said Mead to be the sole 
and exclusive owner of said letters patent, did on or about the 16th day 
of February, 1909, file a bill against him in the United States Cir- 
cuit Court for the Western Division of the Northern District of Ohio, 
under the provisions of said section 4915, praying the issue of let- 
ters patent to the Westinghouse Electric & Manufacturing Company, 
upon said application of Davis and Varney; that the time for the 
filing of defendant's pleading was thrice extended upon Mead's re- 
quest ; that by the defendant's answer, filed on or about the 12th day 
of July, 1909, complainants were advised for the fîrst time that the 
letters patent for the invention in controversy, subséquent to the issue 
thereof, had been assigned to the Ohio Brass Company, défendant 
in the présent suit; that upon the llth day of September, 1909, com- 
plainants moved for leave to amend their bill of complaint to include 
the said Ohio Brass Company as party défendant; that such motion 
was denied on the 6th day of October, 1909 ; and that on the Sth day 
of January, 1910, the said suit was dismissed. Their prayer is that 
the said Davis and Varney may be adjudged to be the first and true 
inventors of said invention, and that a decree may be entered whereby 
the said Westinghouse Electric & Manufacturing Company may be 
enabled to obtain the issuance of letters patent upon said invention. 

Sections 4894 and 4915, Revised Statutes, are as follows: 

4894: "AU applications for patents shall be completed and prepared for ex- 
amination within one year after ttie flling of tlie application, and in default 
thereof, or upon failure of the applicant to prosecute the sanie wlthlu one 
year after any action therein, of which notice shall bave been given to the 
applicant, they shall be regarded as abandoned by the parties thereto, unless 
It be shown to the satisfaction of the Commissioner of Patents that such 
delay was unavoidable." 

4915: "Whenever a patent on application is refused, either by the Commis- 
sioner of Patents or by the Suprême Court of the District of Columbia upon 
appeal from the Commissioner, the applicant may bave remedy by bill in eq- 
uity ; and the court having cognizanee thereof, on notice to adverse parties 
and other due proceedings had, may ad.1udge that such applicant is entitled, 
accordlng to law, to receive a patent for his invention, as specifled in his 
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claim, or for any part thereof, as the facts in the case may appear. And such 
adjudication, if It be In fayor of the rlght of the applieant, shall authorize the 
Commissloner to issue such patent on the applieant filing in the Patent Office 
a copy of the adjudication, and otherwise complying wlth the requirements 
of law. In ail cases, where there is no opposing party, a copy of the bill 
shall be served on the Commissioner ; aijd ail the expenses of the proceedings 
shall be paid by the applieant, whether the final décision is in his favor or 
not." 

[1] The demurrer must be sustained on the third ground assigned, 
which reads as f ollows : 

"That the said coniplainants hâve, in and by their sald amended bill of 
complaint, made and stated such a case as would bar a court of equity froni 
granting any. relief under section 4804, Eevised Statutes, as amended by act 
approved March 3, 1897." 

The failure of the complainants to instîtute the présent proceedings 
within one year after the last officiai action, on their application for 
letters patent, viz., the adverse décision of the Court of Appeals of 
the District of Cohimbia, is a bar to such proceedings. The bill, as 
amended, does not state the time of such adverse décision; but it al- 
lèges, that Mead assigned his said letters patent to the défendant on 
or about November 3, 1908, and as the bill in this case was not filed 
until December 13, 1909, and the remedy by bill in equity given by 
section 4915 is a part of the application for the patent, and is governed 
by the rule as to lâches declared by section 4894 (Gandy v. Marble, 
122 U. S. 432, 7 Sup. Ct. 1290, 30 L. Ed. 1223), the complainants are 
barred from maintaining their bill, unless the delay in filing it was 
unavoidable. 

The right to retry the merits of an application for a patent, by bill 
in equity, after the tribunals in the Patent Office and the Court of 
Appeals hâve passed upon the original application, is purely statutory, 
and is subject to such restriction as Congress may prescribe. There 
is a time when the successful litigant is entitled to the full fruits of 
his victory. In controversies over alleged invention, Congress bas 
declared that a failure to prosecute an application for a patent within 
one year after action thereon constitutes an abandonment of such ap- 
plication, unless the delay was unavoidable. 

[2] The delay was not unavoidable. The excuse pleaded is that 
complainants were not aware that the défendant was the owner of the 
letters patent until the year had expired. But such lack of knowledge 
was not unavoidable. "Unavoidable," as defined by the lexicogra- 
phers, means inévitable; a condition of afïairs impossible to avert. 
Perhaps the word as hère used is not to be given such a strict mean- 
ing; but certainly it was intended to penalize a year's delay due sim- 
ply to négligence. The législative purpose was fo spur the litigants to 
activity. To delay without cause, or, when the cause is completely 
within the control of the party charged with the duty to act, the fail- 
ure to so act, is neglect, and négligence is antithetical to unavoidable- 
ness. Ample provision is made in the Patent Office for the recording 
of assignments of patents. While such recording is not positively en- 
joined, section 4898, Revised Statutes (U. S. Comp. St. 1901, p. 3387), 
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déclares that such assignment shall be voici as against any subséquent 
purchaser or mortgagee for a valuable considération, without notice, 
uniess it is recorded in the Patent Office within three months from 
the date tliereof. 

The bill does not allège that the assignment to the défendant was 
not recorded, or that the complainants had no means of ascertaining 
whether such patent was assigned. As the burden is upon the com- 
plainants to show that the delay in instituting the présent proceedings 
was unavoidable, in the absence of proper contrary averments, it is 
to be presumed that, if they had made the proper inquiries, the fact 
of assignment would hâve been made known to them. Their lack of 
knowledge, therefore, is not due to conditions over which they had no 
control, but to their négligence in not seeking knowledge of the exact 
condition of the title. Not having sought information, their négligence 
in this respect is as culpable as if they had knowledge and disregarded 
it. In Lay v. Indianapolis Brush & Broom Alfg. Co., 120 Fed. 831, 
836, 57 C. C. A. 313, 318, in answer to the insistence of counsel that 
an attorney's négligence would constitute unavoidable delay, the court 
said : 

"Tlie otlier assumptlon is that, If the complainants failed in their applica- 
tion tbrough the négligence of their attorney, the delay would be unavoidable, 
which is wholly unwarranted in the law. It is o( the very nature of negli- 
jienee that it should not be unavoidable ; otherwise, it would not be iiction- 
able. The négligence of the attorney would be the négligence of the principal. 
The purpose of the statute was to put an end to such pleas, aud tliere would 
1)6 no limit to a renewal of thèse applications, if every application, however 
remote, eould be considered under the plea of négligence of attorneys, by 
whoni their business is generally conducted." 

In that case, the attorney's négligence was imputed to the principal. 
In this case, it is not even asserted that the failure to know of the as- 
signment was due to the négligence of some person other than the 
complainants. 

[3] Failure to proseciite within the year because of clérical error 
in noting the dates, mistaking the remedy to obtain a new hearing, 
sickness for only a part of the limited period, mislaying the papers. 
as well as neglect of the attorney to prosecute, contrary to désire of 
applicant, hâve been held by the Patent Office tribunal s as not unavoid- 
able. Ex parte Warren, 96 O. G. 2410: Ex parte Collins, 97 O. G. 
1372; Ex parte Bohlecke, 97 O. G. 2743; Ex parte Fritts, 101 O. G. 
1131; Ex parte Beecher, 101 O. G. 1132; Ex parte McElrov, 101 O. 
G. 2823; Ex parte Miller, 105 O. G. 2057; Ex parte Marconi. 108 
O. G. 796; Ex parte Clausen, 118 O. G. 838; Ex parte Block, 119 O. 
G. 963 ; Ex parte Hess, 126 O. G. 3041. 

A like meaning as herein attributed is given to the same word 
found in section 14a of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), relating to the dis- 
charge of bankrupts. In this subdivision it is provided that the appli- 
cation îjot a discharge must be filed within 12 months next subséquent 
to the adjudication, uniess it is made to appear that he was unavoidably 
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prevented from filing it within such time. In re Lewin, 135 Fed. 252, 
14 Am. Bankr. Rep. 358; In re Harris and Algor, 117 Fed. 575, 15 
Am. Bankr. Rep. 705 ; In re Glickman & Pisnoff, 164 Fed. 209, 21 
Am. Bankr. Rep. 171. 

Nor did the institution of proceedings within the year in the United 
States Circuit Court for the Western Division of the Northern Dis- 
trict of Ohio satisfy the requirement of section 4894. That require- 
ment is to prosecute the appHcation, and that présupposes that action 
be taken in the right tribunal and against the right party. In Hayes- 
Young Tie Plate Co. v. St. Louis Transit Co., 137 Fed. 80, 82, 70 
C. C. A. 1, 3, it was said that: 

"Abandonment of an application destroys the contlnnity of the sollcitatlon 
of the patent. After abandonment, a subséquent application instltutes a new 
and Independent proceedlng." 

The action in the Ohio circuit having been dismissed because the 
necessary party to défend was not brought into court, it is as if it had 
never been instituted, so far as the présent action is concerned. 

The demurrer is sustained, and the bill dismissed. 



LOUDEN MACHINERY CO. v. STEICKLER. 

(Circuit Court, W. D. Wlsconsln. March 7, 1911.) 
Nos. 30-D, 34-D. 

1. Patents (§ 328*) — Validity and Infrinqement — Pulubt for Hat Car- 

BIEBS. 

The Louden patent, No. 515,296, for a round-topped swinging pulley 
for hay carriers, was not anticipated, and discloses patentable novelty ; 
also held infringed. 

2. Patents (§ 328*) — Novkltt — Hay Carrier, 

. The Louden patent, No. 620,467, for an Improvement in grappling 
hooks for hay carriers, is vold for lack of novelty. 

3. Patents (§ S2S*) — Validity and Infbingement — Hay Cabbieb Mechan- 

ISM. 

The Louden patent, No. 555,605, for a locking dog for track hangers 
for hay carriers, held valld, but, as limited by the prior art, not in- 
fringed. 

In Equity. Two suits by the Louden Macliinery Company against 
Frank B. Strickler. Decree for complainant in fîrst case in part, and 
for défendant in second case. 

Jones, Addington, Ames & Seibold, for complainant. 
Ofïield, Towle, Graves & Offield, for défendant. 

S ANBORN, District Judge. Bills for infringement of three pat- 
ents: No. 515,296, issued to complainant February 20, 1894; No. 
620,467, issued to William Louden February 28, 1899; and No. 555,- 
605, issued to William Louden March 3, 1896. As an aid.to clear- 
ness, a description of the Louden self-locking patent contained in Lou- 

*For otber cases eee same toplc & g numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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den Machinery Co. v. Janesville Hay Tool Co. (C. C.) 141 Fed. 975, 
982, may be read, in connection with the following cuts : 




i ! 




JT^TI^Î%7\^ %a<,tCS 





In the opinion referred to it îs stated that the hay carrier there in- 
volved, patented August 19, 1890, marked the final step in the devel- 
opment of the art. It is shown in this record, however, that there 
were still serions defects in opération, which it is now asserted hâve 
been fully remedied, so that the art has again reached its final stage, 
and will, it is to be hoped, continue to progress. 

The three forms of improvement are indicated in the cuts. Round- 
topped swinging fork pulleys are covered by the first patent, the finger 
hooks on the upper arms of the grappling hooks by the second, and 
the circular bottom locking dog by the last. The object of the new pul- 
ley was to gain f ree swinging movement in place of rigidity. The old- 
er locking heads could only register by a vertical pull, while the round- 
topped pulleys register verticSlly and at any side angle up to 45 de- 
grees. The object of the finger hooks was to make both arms move 
in unison. Formerly the vertical movement of the registering head, 
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striking both upper arms of the mated grappling hooks, made this un- 
necessary; but with the invention of the new form of puUey, having 
an angular approach, only one arm might be caught and moved by it, 
so it was better to arrange the arms so that they would co-operate, 
and move together. The last device, or circular locking dog or key, 
was made désirable by the improvements of Miller, Ney, Brower, and 
Hall, relating to swiveling or turntable carriers. Their patents are 
ail prior to the fîrst Louden patent hère in question. The invention 
of Miller, No. 288,839, dated April 5, 1883, shows a division of the 
upper and lower parts of the carrier. The lower part, carrying the 
puîley and grappling hooks, is swiveled on the upper part, carrying the 
track wheeïs and locking dog, so that the lower portion may swing 
like a turntable. This allows power to be applied at either end, and 
relieves side strains on the pulley and grappling hooks. Louden's im- 
provement, clearly shown by the cuts, introduced a locking dog with a 
circular bottom operating between the opposite upper arms of the grap- 
ling hooks, in place of a sliding bar, obtaining a better resuit by 
cheapened means. 

[1] 1. The round-topped pulley. No. 515,296: The prior art h"as 
been carefully considered. AU prior patents, except Cross, No. 407,- 
924, December 8, 1888, belong to the old type of locking devices, de- 
scribed in the Janesville Gase cited, having registering heads adapted 
to lock only on vertical approach. The Cross invention, on the other 
hand, would clearly inf ringe, and, if actually earlier than Louden, 
would anticipate. It was so held by the examiner of Louden's appli- 
cation. The objection was met, however, by Louden's affidavit, show- 
ing a construction covering his présent claims as early as November 
4, 1886. The testimony relating to this shows very satisfactorily that 
Louden anticipated Cross by two years. The burden of proof is ful- 
ly met. I see no reason, therefore, for denying novelty. There is a 
new resuit, and new mode of opération. Infringement is also clear, 
being substantially admitted. 

[2] 2. The finger hooks. No. 620,467: Construction and opération 
are clearly indicated by the cuts. No anticipation appears, uniess by 
an earlier invention by Louden himself, patent No. 559,508, also 
shown in One of the cuts. The object sought by both devices was to 
raake the grappling hooks move in unison. Both are operative and 
successful, but the second is a considérable improvement. The first 
device needed careful adjustment, never working satisfactorily. It 
was too expensive, and easily got out of order. The other always 
works, keeps in order, and can be cheaply made, without the neces- 
sity of machining, filing, or careful adjustment. It seems clear, how- 
ever, that no invention was required to create the improved form. It 
is only a development of the first, readily suggested by ordinary me- 
chanical skill. The earlier claim is for grappling devices "having 
forked tongues extended inwardly across the throat of the carrier, 
so as to catch on each other and communicate movement one to the 
other." This claim evidently reads on the later device. Patent No. 
620,467 should therefore be held invalid, as lacking novelty. 

[3] 3. The locking dog patent, No. 555,605: The four claims 
in suit read as follows: 
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. "1. The conibination of an upper frame adapted to run ou a track, a 
lower frame «wiveled to tlie upper trame and carrylug pulley-supporting 
luecliaiiism, and a dog havlng an annular iip adapted to engage said mechan- 
isili at auy point on its clreumterence. 

"2. ïbe combination of an upper frame adapted to run on a track, a 
lower frame swlveled thereto and carrying pulley-supporting mechanism, a 
dog havlng upwardly-extending arms and an annular Iip adapted to engage 
said pulley-supporting mechanism at any point on its clrcumference, and 
a stopto engage the upwardly-extending arms, substantially as set forth. 

"3. The combination of au upper and a lower frame swiveled together, a 
dog uiouuted in the uijper franie and havlng an annular llp, and a hook 
or arm plvoted in the lower frame and adapted to engage the Iip of the dog 
at ail points on its clrcumference, substantially as and for the purpose set 
forth. 

"4. The combination of an upper and a lower frame swiveled together, a 
sheave journaled in said lower franie. a rope passed over said stieave so as 
to form a loop, a pulley-block hung in said loop, a plvoted hook or arm to 
engage and support said pulley-Iilock, and a dog having an annular llp 
adapted to hold the hook or arm in engagement with the pulley-block at ail 
points on its circumference, substantially as set forth." 

Spécifications, claims, and drawings ail call for a locking dog with 
an annular or ring-shaped base. Ail the locking dogs of the prior art 
relating to swivel carriers had solid cylindrical bases. Were it not for 
this, the claims might fairly be broadened so as to cover a cylindrical 
base; but, if that be done, the first and second L,ouden claims read on 
the structures of the prior art. Construing the Louden claims as they 
read, défendant does not infringe, since its locking dog has a solid, 
cylindrical base, almost identical with those of the earlier patents of 
Miller and Ney. In any event, claims 3 and 4 are not infringed, be- 
cause Hmited to one grappling hook or arm, while défendant uses 
two, and both necessary to the opération of its carrier. 

The combination of the first claim of the patent in suit, broadly con- 
strued, covers four éléments, being an upper frame running on the 
track, a lower frame swiveled thereto and turhing thereon, pulley- 
supporting mechanism in the lower frame, and a locking dog with 
cylindrical base adapted to engage the supporting mechanism at any 
point on the base. It is claimed for complainant that Louden bas dis- 
pensed with one of thèse éléments, being a horizontal sliding bar, 
with which a cylindrical based locking dog engages to support the pul- 
ley. However, as I am able to understand the matter, and as Mr. 
Louden testifies, this sliding bar is part of the pulley-supporting 
mechanism. If "cylindrical" be substituted for "annular," this claim 
1 reads squarely on the drawings of the Miller patent of 1883, No. 
288,839. The sliding bar should be regarded as an inwardly-extend- 
ing upper arm of one of the Louden grappling hooks, présent in the 
later patent in a dififerent form. I cannot see that Louden has dis- 
pensée! with any élément found in Miller; also in the Ney patent of 
1884, No. 308,848. The locking dogs of Ney and Miller are the same 
as in Louden (aside from the annular form), except that Louden's 
cylindrical base is much larger. This is shown by one of the cuts. 

At the same time it cannot be denied that Louden simplified the 
means used in the earlier devices, and also obtained an improved re- 
suit, more efficient and cheaper. That bis invention, construed as the 
claims literally read, is a good, patentable combination, does not admit 
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of the sHghtest doubt. So construed, as I think it must be under the 
prior art, défendant does not infringe. 

In case 30-D, the decree should adjudge validity of patent 515,296, 
infringement, and that No. 620,467 is anticipated by the earher Lou- 
den patent, and therefore invalid for want of novelty, without costs 
for or against either party. In case 34— D, patent 555,605 should be 
adjudged valid, but not infringed, with costs in favor of défendant 



DOBLB V. PELTON WATEK WHEBL CO. 

(arcuit Cîourt, N. D. Californla. December 30, 1910.) 

No. 14,722. 

t. Patents (§ 328*)— Validitt and Infringement— Htdraulic Nozzle. 

The Doble patent, reissued letters, No. 12,460, for a needle regulating 
defleeting hydrauUc nozzle for the propulsion of tangentlal water wheela, 
was not anticipated, covers a true combination, and discloses patentable 
invention ; also held Infringed. 

2. Patents (§ 52*)^ — Anticipation— Accidentai, Use of Dbvice. 

The Doere accidentai employment of a feature or élément of a devlce, 
where Its real value, for a purpose for which It Is afterward put in use 
by anothër, is not recognized at the tlme of such accidentai use, cannot 
be invoUed to anticipate a patent for the later devlce. 

\v:i. Note. — For other cases, see Patents, Oent. Dlg. § 70 ; Dec. Dig. { 
52.*] 

3. Patents {§ 18*) — Invention— Simpltcitt of Device. 

Siniplicity of a Uevlce is no évidence of want of invention npr of ob- 
viousness, but in such cases the question of patentability may, and in 
niany cases must, be determined largely from the results attained. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 18; Dec. Dig. 
8 18.*] 

In Equity. Suit by May E. Doble against the Pelton Water Wheel 
Comoany for infriro;ement of letters patent, reissued No. 12.460, for 
a hydraulic nozzle, granted to William A. Doble June 22, 1909. , 

Miller & White, for complainant. 

Booth & Acker, for défendant. 

VAN FLEET, District Judge (orally). In this case I hâve re- 
quested the attendance of counsel this morning that I may announce 
the conclusions I hâve reached. The suit is one for the infringement 
of a patent. It bas proven a very interesting case to me, not only by 
reason of its importance to the parties, but by reason of the intrinsic 
character of the questions involved, which bave induced very careful 
considération at my hands. Ordinarily, perhaps, I riiight content my- 
self with a brief statement of my conclusions, but in view of the very 
able and elaborate manner in which the case bas been presented upon 
both sides, and the apparent earnestness with which questions hâve 
been urged, I feel that something more is due to counsel than a mère 
statement of bald conclusions without suggestion of the considérations 
which bave moved me thereto. 

•For otber càsca se* tame toplcA § ntjmbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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The patent in suit covers an improvement in hydraulic nozzles, that 
spécifie character of nozzle which is designated in the art as a "needle 
regulating deflecting hydraulic nozzle" for the propulsion of tangen- 
tial or impact water wheels, to be used in power plants for the généra- 
tion of electricity, and, as well, for the propulsion of machinery in 
flour mills, sawmills, and other like purposes. No question is made in 
the case as to the value in practice of the device covered by this patent. 
That is demonstrated by the fact that since it was put upon the market 
it has gone into very gênerai use, and has in fact been largely intro- 
duced and adopted by the défendant. And there is no question, there- 
fore, but that, if the patent covers a valid device, it is being infringed 
by the défendant. 

[1] An examination of the éléments covered by the patent discloses 
that the needle regulating deflecting nozzle is not a new thing in the 
art. A deflecting nozzle, in fact, has been known for a considérable 
period, the necessities of the practice requiring, for the successful op- 
ération of a plant propelled by a tangential water wheel, that there be 
means for readily deflecting the nozzle oflf the wheel in order that its 
speed may be thereby controlled, and the élément of a needle regulat- 
ing device for such a nozzle is also old in the art, and one that was in 
use at the time that the patent in suit was granted. 

The particular élément of novelty which tends to distinguish the 
device of the patent from the existing art is in the manner in which the 
nozzle is coupled to the pipeline. In order to hâve a deflecting nozzle, 
there is the necessity of Connecting the nozzle with the supply pipe 
or pipe line by some character of rotatable joint which will permit 
movement and deflection by some appropriate means, and the deflect- 
ing means that has been generally adopted in connection with such 
rotatable joint is the usual and ordinary mechanical governor of stand- 
ard form, which is not involved hère and therefore is unnecessary to 
describe. The value of the needle regulating device has grown out of 
the fact that the mère deflection of the nozzle was found not to be suf- 
ficient for purposes of perfect régulation. It would deflect the stream 
off the wheel, but it could not entirely regulate its speed with relation 
to the load upon it, it being found that in practical opération, and 
especially as illustrated in its use in the propulsion of wheels for the 
generating of electricity, the load on the wheel varies greatly and not 
regularly, and thereby it becomes essential for the purposes of having 
efficient service by the wheel that its speed be regulated by means of 
some method which will enable its varying load to be taken care of by 
the regulating means. This has been accomplished through the use 
of a deflecting nozzle regulated by a needle ; the latter device being a 
form of valve which is introduced into the nozzle, and so adjusted that 
it can be readily moved in such a way as to either partially or entirely 
close the mouth of the nozzle in case of necessity; thus reducing or 
enlarging the jet as required. 

The particular form of nozzle covered by this patent is a curved 
form of nozzle which enables this valve or needle regulating device to 
be introduced at a point forward of the rotatable or pivotai joint, and 
so as to pass through the casing or wall of the nozzle and bring the 
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regulating mechanism oùtside the nôzzle and forward of the joint so 
as not to interfère with the passage of the streani through that portion 
df the nozzle ; that being the essential purpose that is subserved by the 
curvature of the nozzle. But the curvature of the nozzle being at a 
point forward of its joint connection with the supply pipe, and its 
needle regulating device being introduced forward of that connection, 
the wall or casing of the nozzle serves not only the purpose I hâve 
indicated, but also as a support for the stem of the needle, and thus 
maintaining the point of the needle valve in equilibrium with référence 
to the point of tfie nozzle. So far as the features that I hâve indicated 
are concerned, the déments covered by the patent were old in the art, 
and were known to the inventer of the device covered by the patent 
at the time he took out the patent. But, prior to the issuance of the 
patent in suit, the deflecting needle regulated nozzle as used in practice 
had been pivoted in such mannèr to the pipe line that the pivotai points 
were at right angles with the plane of its curvature or the plane of its 
sinuosity, as it is indifferently termed in the évidence, and it was found 
that the force exerted by the high pressure of the stream in passing 
through the curved nozzle induced a constant effort to in common 
parlance straighteh out the nozzle — ^that is, straighten out the pipe — ■ 
and that this effort of the streani resulted in what are termed reactory 
strains which would induce the nozzle, by reason of the manner in 
which it was pivoted, to move or rotate upon its pivots and interfère 
very seriously, and to an extent whiçh it was found to be necessary to 
overcome, with the action of the governor, which required very déli- 
cate adjustment. It appears that this difficulty was one which gave 
rise to long and very serious considération by those versed in the art 
and repeated efforts to overcome thèse reactory strains in order that 
the goveriior might be free to perform its function of deflection with- 
out having to combat and take up and be affected by thèse reactory 
strains. This difficulty as disclosed by the record gave rise, as I say, 
to a great deal of study by expert engineers to overcome it; but down 
to a time shortly prior to the application by the assigner of the com- 
plainant in this case for the patent in suit that problem had not been 
successfully solved. That it was solved by the device involved is very 
clearly disclosed by the record. 

The patent in suit covers'a device whereby the nozzle is pivoted to 
its supply pipe with the plane of the axis of its pivotai points in the 
same plane with its curvature or sinuosity, and that results in the 
pivots taking up thèse reactory strains, and thus relieving the strain 
upon the governor. The pivots being in the same plane as the curva- 
ture of the nozzle and at right angles to the direction of fîow, the re- 
actory strains are'thereby thrown upon thèse pivotai points and thus 
there is no tendency of the nozzle to rotate Upon thèse pivots, and, the 
nozzle being relieved of the weight of thèse reactory strains, the gov- 
ernor is left free to deflect it on or off the wheel, with nothing to take 
care of but the wéight of the nozzle itself and the water passing there- 
through. This relieves the device of the necessity of employing what 
had theretofore been employed in nozzlés of that character, pivoted at 
right angles to the plane of sinuosity, of having a counterweight at- 
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tachment, the purpose of which was to take up as far as possible and 
relieve the governor of thèse reactory strains. The use of counter- 
weights for that purpose had been f ound to be wholly inadéquate and 
insufficient because of the variation of the load upon the wheel. Of 
course, the counterweight had to be of fixed capacity or weight, and 
consequently it could net change or adjust itself to the varying load 
upon the wheel, and therefore it could not efficiently counteract the ef- 
fect of thèse reactory strains and thus relieve the governor mechanism. 

Now, as I hâve before suggested, there is no question, and can be 
none under the évidence in the case, as to the value in the art of the 
device covered by the patent in suit. The défenses are not that it is 
wanting in value, but that it is without novelty as being wholly an- 
ticipated by the existing or prior art ; that in the first place the changes 
hère made as exhibited in the device in suit from the art as it previ- 
ously existed is a purely mechanical one, resulting as said in defend- 
ant's brief from a mère quarter turn given to the nozzle in the method 
of pivoting it to the supply pipe — a thing which it is said was obvious 
to the most ordinary mechanic skilled in that class of mechanism. And 
it is likewise urged that, assuming that this was not a mère mechanical 
change, nevertheless the précise method of pivoting a nozzle to a pipe 
line existed in the prior art, and that that feature of the device was 
thereby fully anticipated. It is further claimed that, if the several élé- 
ments as described in the claims of the patent are to be regarded as 
necessary éléments therein, the device shows, not a combination, but 
a mère aggregation of those various éléments ; in other words, such 
an aggregation as results from the mère coupling together of separate 
éléments, each one working according to the law of its own being, and 
in no wise modified or controlled by the others with which it is united. 

As to this last claim, I do not think it necessary for me to go into 
much détail as to the considérations which bave moved me to that 
conclusion, but I hâve become satisfied, and especially as a resuit of 
the re-examination of the case that I hâve made since the physical 
inspection of the practical working of the device in suit, made by me 
in company of counsel since my first reading of the briefs, that this 
device can in no just sensé be successfully characterized as a mère ag- 
gregation. I hâve no doubt that the various éléments involved do so 
coact, the one with the other, that while, not changing the essential 
action of each or any of them, they do nevertheless so modify each 
other that they bring about a new and valuable unitary action as a 
whole and produce a resuit which brings the device fully and clearly 
within a proper désignation of a patentable combination. The re- 
moval of the reactory strains from the governor by throwing them 
upon the pivots as indicated, not only leaves the governor free to 
more readily and efficiently perform its function of deflecting the noz- 
zle oflE the wheel, but it éliminâtes from the device as heretofore 
practiced the élément of counterweights for taking up those strains, 
théreby simplifying it; while the efïect of thèse changes is to enable 
the action of the needle valve to more readily and efficiently co-or- 
dinate with the governor mechanism in deflecting the jet back upon 
the wheel, thereby accomplishing a readier and ,more perf ect régula- 
tion of the wheel than had ever before been possible. 
186 F.— 34 
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I am also of opinion that the various anticipating devices pleaded 
and put in évidence, with the single exception that I shall hereafter 
mention, may be largely discarded from considération in determining 
the question of anticipation. I do not think that as illustrated by the 
évidence any of thèse devices is such as can be said to exhibit the 
équivalent of this device or anything essentially tending to évidence 
anticipation; and this includes as well Defendant's Exhibit 2, which 
is I beHeve designated as "Bulletin No. 9 of the State Mining Bureau," 
involving a eut or publication of a device which does show a method 
of needle régulation as therein disclosed but which even to my un- 
skilled eye, and, as demonstrated by the fact that it has never been 
sought to be put into use, discloses, as contended by complainant, a 
device that would not be practicable in the art. Its necessary me- 
chanical construction, as illustrated by the évidence, is such as to 
violate what seems to me from my examination of the case one of the 
primary necessities of that sort of a device, and that is that the in- 
terior of the nozzle be kept as absolutely free as possible from ob- 
struction or any means by which the water may be arrested or inter- 
fered with in its passage. This publication exhibits a device of such 
patently impracticable character by reason of the introduction of the 
regulating device of the needle into the interior of the nozzle bore, 
and thereby requiring the existence of a large open chamber at the 
side of the nozzle, that it présents to my mind évidence very satis- 
factory why it has never been sought to be put into actual use; and, 
of course, a practical and successfully operating device cannot be antic- 
ipated by one wholly impracticable. 

There is one exception, as I hâve indicated, to this somewhat gên- 
erai and sweeping discard of thèse alleged anticipating devices that 
demands more definite référence, and that is Defendant's Exhibit No. 
11, embodying what is known as the "Hagmaier installation" at Mill 
Creek plant No. 1, which was one of the installations that was ex- 
amined by myself in company with counsel on the occasion adverted 
to above. It is very strénuously urged, and the weight of the con- 
tention of défendant is put upon this feature of the évidence, that 
this installation at Mill Creek plant No. 1, known as the "Hagmaier 
device," discloses a f ull anticipation of the device in suit or its équiv- 
alents; that is, it discloses a curved nozzle with a rotatable joint 
pivoted in the same plane as the nozzle's sinuosity, that it discloses 
équivalent regulating means, not only at the point of discharge of 
the nozzle, but as well through the médium of the cut-oflf gâte in 
the rear of the joint, and that, in other words, it fully anticipâtes the 
device in suit, and I am free to state frankly at this time, in view of 
the fact that counsel may not hâve been aware of the particular oD- 
ject which existed in my mind at the time that I requested a physical 
inspection, that that was the moving considération which induced 
a désire on my part to visit thèse plants and see the devices in practi- 
cal opération. I must confess that the argument in the brief of coun- 
sel for the défendant, which was exceedingly plausible and forcible, 
had aflfected my mind to a very considérable degree as to the value 
of this device as an anticipation of the one in suit. But, as the resuit 
of a re-examination of the case in the light of that inspection, I hâve 
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become thoroughly convinced that the contention that this Hagmaier 
device exhibits such anticipation cànnot be sustained. It is true that 
it is a curved nozzle but is a nozzle of peculiar construction. It is 
what is termed in the briefs a double or twin nozzle each branch of 
which is of precisely the same capacity and the two branches of which 
unité in the main body of the nozzle which is itself pivoted to the 
supply pipe. The nozzle was designed really for the purpose of pro- 
jecting upon a pair of twin wheels upon the same shaft two jets of 
water from the same supply-pipe and it is a device which, the main 
trunk representing the body of the nozzle, branches out in arms of 
a curved form through which one stream strikes the water wheel 
to the right and the other one to the left and it thereby is used as 
a means of turning two wheels that run as I say upon the same 
shaft. Now it is true that that is a curved nozzle; that is, each 
one of thèse separate branches is curved in form, but they were not 
curved in form for any such purpose as required by the device in 
suit. They are unattended by any needle regulating device, and 
it is perfectly patent from the form of the device that the curva- 
ture of the arms is solely that the stream may strike the wheels di- 
rectly rather than at an angle. It has removable tips on each branch 
of the nozzles and the quantity of flow may thus be changed within 
certain restricted limits but only by stopping the plant and unscrew- 
ing one sized tip and putting thereon one of a smaller dimension or 
larger dimension, as the case may be. But, of course, as is perfectly 
obvious to any one at ail skilled in the art, this is not, as put by the 
witnesses, a regulating device. It is merely a replacement of one 
size of tips for another, and it cannot take the place nor perform 
the f unction of the needle regulating device which is f ound in the 
patent in suit. So far as the claim that the cut-ofï gâte in the rear 
of the rotatable joint constitutes a means of regulating the flow, I hard- 
ly think that the défendant seriously contends for that proposition, since 
it is very manifest from ail the évidence, or its great weight, that not 
only is that means never resorted to for the purpose of régulation, but 
that it would not be either safe or practical to attempt it. As is very 
clearly shown by the évidence, it is one of the results of hydraulic 
phenomena that, if you interfère with the flow of the stream at 
a point remote from the point of éjection, you will immediately de- 
preciate and very largely destroy the efficiency of the flow, and con- 
sequently the efficiency of the jet. Moreover, it very clearly appears 
that to attempt that means of régulation would be attended with great 
dariger to the permanency and safety not only of the cut-ofï gâte, 
but of the pipe line. I am perfectly satisfied, therefore, that neither 
the removable tips nor the cut-off gâte subserves the same purpose or 
is in any just sensé the équivalent of the needle regulating device 
found in the patent in suit. 

[2] The main contention, however, with référence to this device is 
that it anticipâtes what défendant strenuously contends is the single 
élément of value partaking of the slightest novelty in the device of the 
patent in suit, and that is the fact that the Hagmaier installation is piv- 
oted in the plane of the sinuosity of its nozzle arms ; and that it is so 
pivoted is true. There is évidence by Mr. Hagmaier and by one or 
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two other witnesses indicating that at the time of the conception of 
that device he had in mind in part the very purpose admitted to be 
subserved by that feature of the device in suit — that is, the taking up 
of thèse reactory strains — but I find myself wholly unable to give suf- 
ficient credence to that feature of the évidence to enable me to find that 
such was the fact. It seems to me tliat it is opposed to and contra- 
dicted by the physical circumstances and by the history of that device 
and by the character of the device itself, and what it was intended 
to subserve. That device, as I hâve indicated, was designed and in- 
stalled for the purpose of enabling the stream to be projected upon 
two wheels upon the same shaft. It necessarily had to be deflectible, 
and, it being a twin or double nozzle, I hâve no doubt that the method 
of pivoting that device to the pipe hne was largely, if. not solely, with 
référence to the means of vertical deflection from the wheels, since it 
could not very well be deflected laterally. That the idea of its pivot- 
ing being a means to take up reactory strains could hâve existed in 
the mind of the one who conceived that device is not pkusible, for 
the very reason that, the device being in equilibrium, the force of the 
two arms of the nozzle being precisely on a standard of equality, as 
shown by the évidence, the necessary effect of one branch of the 
stream was to take up or counteract any reactory strains that might 
be induced by the other. It is claimed that it would perf orm the f unc- 
tion of taking up the reactory strains in either arm in the event that 
the other became clogged. But I cannot for a moment believe that 
any such contingency was in the mind of the man who conceived that 
device, for it is perfectly obvions from a practical point of view that 
immediately upon such an event happening — it is not disclosed in the 
évidence that it has ever happened — the unit would undoubtedly be 
at once shut down for the purpose of removing such obstruction. I 
am satisfied, therefore, as I said a few moments ago, that that device 
was conceived to meet the necessities of that particular situation, and 
that it was pivoted in the plane of its sinuosity simply for the purpose 
of deflection and not for any such purpose as that feature was employed 
in the device in suit ; and, f urthermore, that its eft'ect for the purpose 
hère employed was not and could. not hâve been discovered in the 
working of that device. That being true, it is well established that 
the mère accidentai employment of a feature or élément of a device, 
where its real value for a purpose for which it is afterwards put in 
practice by another is not recognized at the time of such accidentai 
use, cannot be invoked to anticipate a later device. While it may be 
conceded, as défendant contends, that the essential point of noyelty 
in the device in suit resta solely and alone in the particular feature 
of the method of pivoting it to its pipe line, I do not regard it as at 
ail material if that be admitted, since it is well established you cannot 
construe a patent for a combination such as this with référence to 
novelty as toany distinct separate feature; for that purpose the de- 
vice is to be jùdged as a unit, and it is to be determined from its uni- 
tary action whether it be a valuable combination or whether a mère 
aggregation. You cannot take it piecemeal and finding that its various 
éléments hâve been anticipated in diiïerent devices of the prior art, 
none of which, however, cover ail of the éléments which are to be 
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found in the combination, and thereby successfuUy sustain a défense 
of anticipation. You must find ail the cléments of the combination 
or their équivalents in some particular device which is claimed to be 
an anticipation ; and therefore it seems to me that, although it be con- 
ceded that the real change from the existing art made in the device 
of the patent in suit was the method of pivoting it to its pipe line so 
that its pivots would take up thèse reactory strains, such concession 
does not in any wise militate against its being held to involve novelty. 

[3] And, lastly, as to the objection that the material change in the 
device of the patent from the existing art is purely a mechanical 
change of simple and obvions character, I am fully persuaded that this 
claim cannot be sustained. That it appears simple, now that it has 
been accomplished, may be conceded; but that it was obvious is 
fully negatived by the évidence as to the earnest and repeated efforts 
made to accomplish the resuit which has been attained. Siniplicity 
is no évidence of want of invention nor of obviousness. The question 
of patentability in such an instance may and in many cases must be 
determined largely from the results attained; and those results are 
such in this device as to disclose novelty. I am persuaded therefore 
from a re-examination of the whole case that the défenses interposed 
cannot be sustained. 

As indicated, I hâve not reached thèse conclusions without very 
painstaking thought and examination, but I can say unhesitatingly 
that after such re-examination my mind is left free from doubt, so 
far as my judgment dictâtes, as to the correctness of thèse conclusions. 
I would hâve preferred, had it been compatible with the other work 
upon my hands, to bave put my views in this case in writing; but, 
not having that opportunity, I trust counsel can sufficiently gather 
from thèse very gênerai and somewhat desultory suggestions the 
views that hâve actuated my judgment. 

In accordance with thèse considérations, a decree may be entefed 
in favor of the complainant, and provision made therein for having 
the question of damages referred to the master. 



In re WOODMAN. 

(District Court, D. Massachusetts. November 12, 1910.) 

No. 15,897. 

Bankruptct (§ 140*) — Reclaiming Goods— Ownership. 

Petitioner, a manufacturer of biscuit, sold them to the banicrupt in tin 
cans, costlng about 54 cents eaeh and bearlng petitloner's advertlsing 
matter, so that no oue else could use them to contain food products with- 
out violatiug the laws of the United States; petitioner having the exclu- 
sive right to sell them iinder its patent. There was no wrltten contract 
between petitioner and the bankrupt as to the ownership of the cans ; but 
it was petltioner's practice to charge the bankrupt 50 cents for each can 
dellvered. and to crédit hini with 50 cents for each empty can returned. 
Hchl. that such charge would be regarded as a mère deposit to insure the 
return of the cans, and that no title thereto passed to the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings of Frank W. Woodman. 
On pétition to review a referee's order denying the pétition of the 
National Biscuit Company to reclaim certain biscuit containers. Over- 
ruled and pétition allowed. 

Hutchins & Wheeler and Lincoln Bryant, for National Biscuit Co. 
Bernard Berenson, trustée, pro se. 

DODGE, District Judge. At the time of his bankruptcy, the bank- 
rupt, a grocer in Chelsea, had in his possession 31 tin cans, made 
by the National Biscuit Company to contain biscuit sold by them, 
stamped with their name, and constructed according to a pattern be- 
longing to them. The Biscuit Company had for 10 years been sup- 
plying him with biscuit in similar cans upon his order. The prac- 
tice was to charge them against him at 50 cents each, and to crédit 
him with 50 cents for every one returned empty. The Biscuit Com- 
pany demailded them f rom the receiver (to whom the trustée has since 
succeeded), and later brought this pétition to reclaim them. It has 
proved a claim against the bankrupt, in which no charge for thèse 
cans has been included. 

I think the course of dealing betweeq the parties with regard to 
cans, as disclosed by the évidence, shows that both parties had al- 
ways regarded the cans as the Biscuit Company's property. The bank- 
rupt's testimony is to that effect, as is that of the salesman and 
manager called by the petitioner. The évidence seems to me to war- 
rant the conclusion that the charge or crédit of 50 cents was regarded 
by both parties, not as the purchase price of the cans, but as a de- 
posit to insure their return. It appears that no one else could use 
them for containing food products without violating the laws of the 
United States ; also that, while their original cost was about 54 cents, 
they wore out and became useless, on the average, in the course of 
three or four trips. That nothing in writing ever passed between the 
parties to the effect that the petitioner was to retain its property in 
the cans does not seem to me enough to require a différent conclu- 
sion. The bankrupt, so far as appears, had never undertaken to sell 
any of the cans to other parties, and I find no indication that any such 
resale by him was contemplated, or any other disposition of them 
by him than their return when empty. That the Biscuit Company had 
the exclusive right to sell them under its patent renders it less easy 
to suppose that such a transfer was intended as would leave the bank- 
rupt free to sell them as he might choose. I am therefore unable 
to hold that the property in them passed to the bankrupt, even upon 
the terms that he might, at his option, return them or retain them as 
his property. 

I must therefore overrule the dismissal of the pétition to reclaim, 
and direct that it be allowed. 
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In re VAINE. 

(District Court, N. D. New York. Aprll 19, 1911.) 

Bàkkruptoy (§ 410*) — PETITION FOB DiscHABGE— E:9:tbnsion of Time— "Un- 

AVOIDABLT PbEVENTED." 

Bankr. Act July 1, 1898, c. 541, | 14a, 30 Stat. 550 (V. S. Comp. St. 
1901, p. 3427), provides that any person, after tlie expiration of a montli 
and wlthin tlie next 12 months subséquent to ad,iudlcation, may flle an 
application for discharge, and, If It shall be made to appear to the judge 
that the bankrupt was "unavoldably preveuted" from fillng it wlthin such 
time, It may he flled wlthin, but not after, the expiration of the next 6 
moniihs. Section 14b requlres a déniai of the application In case the 
bankrupt bas been granted a discharge In voluntary proceedlngs wîthlu 
6 years. Held, that the fact that. If a bankrupt applied for a discharge 
wlthin 12 months, It would necessarily be denied because of his discharge 
In voluntary proceedlngs wlthin 6 years, such fact did not "unavoldably 
prevent" hlm from fillng his application for discharge withlu such tlnie. 
so as to authorlze an extension of time to flle untU after the 6-year perlod 
had explred. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 410.* 
For other définitions, soe Words and Phrases, vol. 8, p. 7152.] 

In the matter of bankruptcy proceedings of Fred W. Vaine. On 
order to show cause why the time of the bankrupt to file his pétition 
for discharge should not be extended after the expiration of the year 
subséquent to adjudication. Order discharged. 

Daniel J. Cosgro, for bankrupt. 
Walter H. Wertime, for creditor. 

RAY, District Judge. April 25, 1905, Fred W. Vaine, the above- 
named bankrupt, was discharged from his debts in a voluntary pro- 
ceeding in bankruptcy. December 8, 1909, he was again adjudged a 
voluntary bankrupt. He allowed the 12 months in which he might 
hâve applied for a discharge to go by, and now pétitions this court 
to extend the time in which to file his pétition for a discharge to 
some date subséquent to April 25, 1911, so that 6 years shall hâve 
elapsed between his first discharge and the filing of his pétition for a 
second discharge. The petitioner claims that he has been "unavoid- 
ably prevented from filing" his application for a discharge in this 
second proceeding "within the next 12 months subséquent to being 
adjudged a bankrupt," within the meaning of section 14a of the bank- 
ruptcy law (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427]), which reads as follows: 

"Any person may, after the expiration of one month and within the next 
twelve months subséquent to belng adjudged a bankrupt, flle an application 
for a discharge in the court of bankruptcy in which the proceedlngs are pend- 
ing; if It shall be made to appear to the judge that the bankrupt was un- 
avoldably prevented from fillng it within such time, it may be flled within but 
not after the expiration of the next six months." 

On his pétition for an order extending the time, an order to show 
cause was issued, and on the return thereof a creditor of the bankrupt 

•For other cases see same topic & § ndmbeb In Dec, & Am. Digs. 1907 to date, & Rep'r Indflxes 
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appears and opposes such extension on the grounds that the reasons 
alleged for not filing such application for a discharge within the 12 
months are entirely insufficient to justify the granting of such order; 
that Vaine was not unavoidably prevented from fihng such apphca- 
tion; and that it appears his reason for not filing it is that he knew, 
if he filed it within the 12 months, his discharge would be refused, 
because of the provisions of section 14b, the material part of which 
reads as follows: 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by parties In interest, at such 
tlme as will glve parties in interest a reasonable opportunlty to be fully 
heard and investlgate the merits of the application and dlseharge the appli- 
cant unless he has * * * or (5) in voluntary proceedings been granted a 
discharge In bankruptey within six years." 

The petitioner claims in his pétition that he was unavoidably pre- 
vented from filing his application for a discharge within the 12 months 
because of poverty, sickness in his family, and because of the provi- 
sions of section 14b quoted, inasmuch as such provisions of the law op- 
érâtes to prevent a discharge on a pétition heard within 6 years of 
the granting of the prior discharge. The contention is that if Vaine 
had filed his application for a discharge within 12 months from De- 
cember 8, 1909 (that is, prior to December 8, 1910), the matter must 
hâve been heard and passed upon prior to the expiration of the 6 
years (that is, prior to April 25, 1911), and the refusai of a discharge 
would hâve followed, and that hence he was by opération of the stat- 
ute "unavoidably prevented" from filing his application within said 
12 months. 

I can give no such construction to the provisions of section 14. 
Subdivision "b" of section 14, as amended by Act Feb. S, 1903, 
c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1310), was 
intended to prevent the filing of voluntary pétitions in bankruptey 
by the same person oftener than once in 6 years, and not merely to 
space discharges to the same person 6 years apart. If the latter is 
the purpose of the amendment, it can be made effectuai by the bank- 
"rupt and court or référée in bankruptey, even if the second applica- 
tion for a discharge is filed within the 12-month period, as the court 
or référée may postpone a hearing therein ;mtil the expiration of the 
6-year period, when there will be no légal obstacle to the granting of 
the second discharge. This procédure would not prevent a second 
discharge, based on a pétition in voluntary proceedings filed 2, 3, or 
4 years after the granting of the discharge in the first proceeding. I 
do not consider that a bankrupt is "unavoidably prevented" from fil- 
ing his application for a discharge within the 12 months for the rea- 
son that, if he does, his discharge will be, or may be, denied because 
of the provisions of section 14b. 

The pétition for this extension of time does not show any substan- 
tial ground for not filing the application for a discharge ^vithin the 
12 months. The objections and afiidavits filed in opposition to the 
extension, in connection with the pétition itself , show that no grounds 
exist; that is, that the petitioner, Vaine, was not unavoidably pre- 
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vented from filing his application for a discharge within the next 12 
months subséquent to being adjudged a bankrupt. 

The application for an order extending the time in which to file 
an application for a discharge is theref ore denied. 



In re HOGAN. 
(District Court, W. D. Wisconsin. April 13, 1911.) 

1. Insurance (§ 586*)^Interest to Beneficiary. 

Where a policy prêvided that it should be paid to tlie beneficiary of in- 
sured last deslguated on the back of the policy. If living. one so deslg- 
nated, under the Wisconsin law, toolc a vested interest in the policy, sub- 
ject only to the posslbility that she might assign or surrender the policy 
and destroy such interest. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1470 ; Dec. Dig. 
§ 586.*] 

2. Bankruptcy (§ 143*) — Beneficiart's Interest in Policy — Rights of 

Trustée. 

Where a bankrupt was designated as beneficiary In a policy on the llfe 
of his mother, whlch directed that it should be paid to the beneficiary of 
the insured last designated on the back of the policy, if living, and the 
Insured died four days after the filing of the bankruptcy pétition, leav- 
Ing the bankrupt as a designated beneficiary, his interest In the policy 
was one which be could bave transferred, and whlch therefore vested in 
the trustée under Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. 
S. Comp. St. 1901, p. 3451), providlng that the trustée Is vested with ail 
property which, prior to the flling of the pétition, the bankrupt by any 
means could hâve transferred. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

In the matter of bankruptcy proceedings against William D. Hogan. 
On pétition to review a referee's ruling denying the trustee's claim to 
an alleged interest of the bankrupt in certain insurance on the life of 
his mother. Pétition granted, and détermination reversed. 

Charles F. I_,amb, for creditors. 

Matthew S. Dudgeon and Chas. G. Riley, for bankrupt. 

SANBORN, District Judge. The question presented by pétition 
to review the referee's ruling relates to the bankrupt's interest in a 
policy of insurance upon the life of his mother, Susan Hogan, and in 
which he was a beneficiary. The policy bears date December 14, 1900, 
for $4,000, "to be paid to the beneficiary of the insured last designated 
on the back of this policy, if living." By désignation made February 
15, 1901, the bankrupt, Sadie J. Hogan, and Matthew Hogan were 
designated beneficiaries. The bankrupt filed his voluntary pétition 
June 18, 1909, and the mother died four days later, June 22, 1909, 
without having made any change of beneficiaries. Thereupon the 
question arises whether the share of the bankrupt in the insurance was 
a vested interest passing to the trustée, or only a possibility. The réf- 
érée took the latter view, deciding that the bankrupt was not required 
to schedule such possibility, and need not pay it to the trustée. This 

*For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ruling is based upon the settled ruie of Wisconsin that the life insured 
has the absolute power of disposition, and may defeat the contingent 
right of the beneficiary by appointing others, either by will or assign- 
ment, or may surrender the policy, at his own discrétion. 

[1] By the Wisconsin law the interest of a beneficiary in a life in- 
surance policy, living the insured, is a vested interest, subject to be 
divested by the exercise of such jus disponendi or surrender. Such 
interests are well known in the real property Systems of the varions 
States, particularly in those states, like Wisconsin, which bave adopted 
the New York real estate code of 1830, as well as in the EngHsh Sys- 
tem of équitable estâtes. In ail thèse Systems such interests are as 
fully transférable as estâtes in possession. In Wisconsin the Suprême 
Court has for 30 years recognized both this absolute power of disposi- 
tion of the insured and this vested interest of the beneficiary. Foster 
V. Gile, 50 Wis. 603, 7 N. W. 555, 8 N. W. 217; Rawson v. Milwau- 
kee Mut. Life Ins. Co., 115 Wis. 641, 92 N. W. 378; Slocum v. 
Northwestern Nat. Life Ins. Co., 135 Wis. 288, 115 N. W. 796, 14 L. 
R. A. (N. S.) 1110, 128 Am. St. Rep. 1028; Meggett v. Northwestern 
Mut. Life Ins. Co., 138 Wis. 636, 120 N. W. 392. 

In the Slocum Case the question arose whether a beneficiary could 
maintain a suit for damages caused by the wrongful termination of 
the policy by the insurance company and insured during the lifetime 
of the insured. While the earlier cases holding that the beneficiaries' 
interest is a vested one were approved, the power of disposition was 
held to include the power of wrongful destruction, and that such 
vested interest was only an expectancy; in other words, a vested in- 
terest, absolutely subject to destruction by the insured, by conduct 
either lawful or wrongful. And in the Meggett Case an assignment 
by the beneficiary, made by consent of the insured, was sustained, and 
held to destroy ail the rights of the original beneficiaries. 

By the law of Wisconsin, therefore, the interest of the bankrupt in 
his mother's policy was vested, subject only to the possibility that she 
might assign or surrender the policy and thus destroy such interest. 
It was an interest vested, subject to divestiture. 

[2] By section 70a of the bankrupt act the trustée is vested with ail 
property which prior to the filing of the pétition the bankrupt "could 
by any means bave transferred." Certainly he could hâve transferred 
this insurance interest, because it was vested. With the mother's con- 
sent he could bave assigned it absolutely, without her power of de- 
struction. Meggett V. Northwestern, supra. Without her consent he 
could bave transferred it,^ subject only to her jus disponendi, and to 
her right to make some arrangement with the company to surrender 
the policy. This seems to be the Wisconsin rule of property, to be 
followed by this court. If this is not so, the repeated and consistent 
rulings of the Wisconsin Suprême Court, that the interest is a vest- 
ed one, would seem to hâve no meaning or efifect whatsoever. While 
the question is by no means free from doubt, I think the order of 
the référée should be reversed. 

This opinion is, of course, confined to the case presented in the 
statement of facts. It is easy to see that, where the insured survives 
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the bankruptcy proceedings, the beneficiary's interest would be prac- 
tically worthless. No purchaser of it could afford to pay anything 
for it, because of the absolute power of destruction possessed by the 
insured. Ail that is intended to be decided is that where the death 
of the insured occurs before the bankrupt estate is closed, without 
any act of his by way of assignment or surrender, the insurance be- 
longs to the trustée. Cases bearing upon the question are Gould 
V. N. Y. Life Ins. Co., 132 Fed. 927, 13 Am. Bankr. Rep. 233 ; Carr 
V. Myers, 211 Pa. St. 349, 60 Atl. 913, 15 Am. Bankr. Rep. 116; 
Re Buelow, 98 Fed. 86, 3 Am. Bankr. Rep. 389. 

Proceedings will be stayed for 30 days for the purpose of review 
by the Circuit Court of Appeals, 



FLOTT T. SHENANGO FTJRNACE CO. et al. 
(Circuit Court, D. Minnesota, Flfth Division. Aprll 29, 1911.) 

1, Mastbb awd Servant (S 311*) — Injuries to Servant — Liabilitt os Fel- 

Low Servant. 

Négligence of a superlntendent In falllng to see that a ladderway In 
the mine was In reasonably safe condition, resulting In Injury to plaln- 
tiff, â fellow servant, constltuted mère nonfeasance In failing to per- 
form a positive duty of the master, for whlch such superlntendent was 
not Uable, under the rule that a servant Is not Uable to thlrd persons 
or coemployés for nonfeasance. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. | 
1230; Dec. Dig. § 311.*] 

2. Eemoval op Causes (§ 36*) — Joindeb or Résident Défendants — Sepaba- 

ble Controveesy — No Cause Of Action. 

Where plaintlff jolned a résident coemployé as a party défendant to 
\ an action agalnst hls nonresldent corporate employer to recover for In- 
juries alleged to hâve resulted because of the master's négligent failure 
to provide plaintlff with a reasonably safe place In whlch to work, and 
the complalnt on its face diselosed no cause of action against such 
résident défendant, his jolnder was fraudulent, and no bar to a removal 
of the cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. | 79; 
Dec. Dlg. § 36.* 

Fraudulent jolnder of parties to prevent removal, see note to Offner 
r. Chicago & E. R. Co., 78 C. C. A. 362.] 

Action by Arthur Floyt against the Shenango Furnace Company 
and another. On motion to remand the cause to the state court. De- 
nied. 

J. De La Motte, for plaintlff. 

Washburn, Bailey & Mitchell, for défendants. 

AMIDON, District Judge. This cause came on to be heard upon 
the motion of the plaintiff to remand the case to the state court, and 
was heard upon the complaint and the pétition filed by the défendant 
Shenango Furnace Company for the removal of the cause to the féd- 
éral court. 

*For other casea see same toplc & S huubxb in Dec. & Am. Dlcs. 1907 to date, & Rep'r Indexe* 
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[1] It appears from the complaint that the défendant Shenaingo 
Furnace Company, a foreign corporation, is engaged in operating an 
underground mine, and in connection iJierewith employed what is 
known as a "ladderway" leading from one level of the mine to an-: 
other, The workmen were required to pass over this' ladderway in 
the performance of their duty, and the complaint charges that the 
défendant failed to perform its duty to maintain this appliance in a 
reasonably safe condition. The complaint further charges that the 
défendant jfames Hodgon is a citizen of the same state as the plain- 
tiff. He is known as a "mining captain," and was charged with the 
supervision of the mine and the workmen engaged therein, and that 
it was also bis duty to see thàt the appliances used in the mine were 
in a reasonably safe condition. The only négligence charged against 
him is simply nonfeasance, in-that he failed to perform the positive 
duty of the master to properly inspect and repair the ladderway. Up- 
on well-establishedprinciples of the common law, Hogdon was not lia- 
ble to third parties or coemployés for nonfeasance. For that he is 
liable only to his empolyer. Bryce v. Southern Ry. Co. (C. C.) 125 
Fed. 959; Mechem on Agency, §§ 569, 573; Greenberg v. Whitcomb 
Lumber Co., 90 Wis. 231, 63 N. W. 93, 28 L. R. A. 439, 48 Am. St. 
Rep. 911; Murray v. Usher, 117 N. Y. 542, 23 N. E. 564; Drake v. 
Hagan, 108 Tenn. 265, 67 S. W. 470. 

[2] When the complaint thus discloses upon its face that the 
plaintifif has ho cause of action against the employé who is made de- 
fendant, the cause is removable by the other défendant, if the proper 
diversity of citizenship exists between that défendant and the plain- 
tifï. Marach v. Columbia Box Co. (C. C.) 179 Fed. 412 ; Lockard v. 
St. Louis & San Francisco R. R. Cô. (C. C.) 167 Fed. 675 ; Chicago, 
R. I. & P. Ry. Co. V. Stepp (C. C.) 151 Fed. 908. 

The case of Wecker v. National Enameling Co., 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430, settles the question, that has for some time 
been in doubt, that when an employé is joined by the plaintifï as co- 
defendant with the employer, and it is made to appear that the plain- 
tiff in fact has no cause of action against such employé, and the cir- 
cumstances are such that the plaintifï must hâve known that he had 
no cause of action when he made him a défendant, and that such em- 
ployé is joined as a défendant solely for the purpose of defeating 
the right of the other défendant to remove the cause into the fédéral 
court, the joinder of the employé is then fraudulent, and the cause 
may be properly removed by the other défendant, if the requisite di- 
versity of citizenship exists. In the case just referred to, the fact that 
the plaintifï had no cause of action against the employé did not ap- 
pear on the face of the complaint, but was discldsed by the pétition 
and by afîîdavits, and upon the showing thus made it was held that the 
fact that thp plaintifï had no cause of action against the employé jus- 
tified the inference that his joinder as a défendant was fraudulent. 
To the objection that this inference ought not to be drawn, the court 
said at page 185 of 204 U. S., at page 188 of 27 Sup. Ct. (51 h. Ed. 
430): 

"It is objected that there was no proof that Wecker knew of Wettingel's 
true relation to the défendant, and consequently he could not be guilty of 
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f raud In joining him ; but even in cases where the direct issue of fraud is 
Involved, knowledge may be Imputed where one willfuUy closes liis eyes to 
information within lils reach." 

If a showing by affidavit that the plaintiff has no cause of action 
as against the employé will sustain a removal by the other défendant, 
sureîy that resuit ought to f ollow when the complaint upon its face 
makes the same disclosure. There can be no higher évidence that the 
joinder is fraudulent than the fact that on the face of the complaint, 
under well-established principles of law, no cause of action is stated 
against the employé. It has been invariably held that, if the plaintiff 
dismisses his action as to the employé, the cause may then be removed 
into the fédéral court by the other défendant ; but if the complaint 
States no cause of action against the employé, the case stands the 
same as it would upon a dismissal as to him. Under such circumstanc- 
es, it appears upon the face of the pleading that there is only a single 
controversy, and that that controversy is wholly between the plaintiff 
and the other défendant. Upon such a record it would seem alto- 
gether plain that the cause is removable into the fédéral court, when 
the proper diversity of citizenship exists between the plaintiff and the 
only défendant as to whom a cause of action is stated. 

The motion to remand is therefore denied. 



UNITED STATES v. NEW lORK CENT. & H. R. R. CO. 
(Circuit Court, W. D. New Yorlj. April 6, 1911.) 

1. Caeeiees (§ 37*)— Tbanspoktation of Cattle— 2S-Houb Law— Failtjbe to 

FUEKISH WATEE. 

Wliere cattle were transported in patent cattle cars, equipped witli 
troughs affording an opportunity to water them wlthout unloadlng, but 
the cattle were kept in the cars for a perlod longer than that authorlzed 
by statute, without water being iuti'oduced lu the troughg for at least a 
part of the cattle, the carrier was liable for tlie penalty provided by the 
28-hour law (Act June 29, 1906, c. 3594. 34 Stat. 607 [U. S. Comp. St. 
Supp. 1909, p.. 1178]). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

2. Caeeiees (§ 37*) — Teanspoeïation of Cattle — Space. 

Where, in the shipment of cattle from Chicago to New .York, one of 
the cars, 36 feet long, contained 21 buUs, tled side by side to alternate 
sides of the car, and in a number of other cars from 18 to 19 large cat- 
tle were carried, the cars were too heavily loaded ; it appearing by un- 
contradicted proof that cattle under transportation should hâve at least 
2% feet of space for eacli animal. 

[Éd. Note.. — For other cases, see Carriers, Dec. Dig. § 37.*] 

Action to recover a penalty by the United States of America against 
the New York Central & lîudson River Railroad Company. Judg- 
ment for the United States. 

John Lord O'Brian, U. S. Atty. 

Hoyt & Spratt (Alfred L,. Becker, of counsel), for défendant. 

HOUT, District Judge. This action is brought to recover a pen^ 
alty under Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. 

•For othèr cases see same topic & § numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Supp. 1909, p. 1178), to prevent cruelty to animais while in transit 
by railroad, commonly called the "28-Hour Law." That act provides 
that no railroad transporting cattle from one state to another shall 
confine them in cars more than 28 consécutive hours, vi^hich in certain 
cases may be extended to 36 hours, without unloading them for rest, 
water, and feeding. The act also provides that: 

"When animais are carrled In cars, boats, or other vessels In which they 
can and do hâve proper food, water, space, and opiwrtunlty to rest the pro- 
visions In regard to their belng unloaded shall not apply." 

On March 7, 1910, 17 car loads of cattle were shipped from Chica- 
go to New York City. The time of confinement had been duly ex- 
tended to 36 hours. They were delivered to the défendant at Suspen- 
sion Bridge. At that time they had been confined 32 hours and 15 
minutes. The défendant then transported the cattle to Newberry 
Junction, Pa., where they were delivered 18 hours later, after a con- 
tinuous confinement of 50 hours and 20 minutes. The cattle were de- 
livered at Newberry Junction to the Philadelphia & Reading Rail- 
road, to be transported to New York. It was, in substance, a ship- 
ment from Chicago to New York, a total run of about 65 hours. 

Thèse cattle were ail carried in what are called "patent cattle cars," 
which purport to afiford proper food, water, space, and opportunity 
to rest to the cattle without their being unloaded. Ail of thèse cars 
were arranged with hayracks, and with a space at the top of the car 
in which hay could be placed, from which it was to fall down into 
the rack. Some of the cars had, and some had not, arrangements for 
watering the cattle in the car. The cars which had such arrangements 
were furnished with four sets of pans, with four pans to each set, 
each set fastened on a pipe, on which they turned as on a pivot. 
There was a door in the center of each car, on each side, and one of 
the four sets of pipes and pans ran from each end of the car to the 
center door on each side. When not in use, the pans could be turned 
up against the side of the car. When required to be used for watering 
the cattle, they were turned down in a horizontal position, and water 
was introduced by a hose into one of thèse pans, which was connected 
by the pipe with the other pans, so that the water from the hose ran 
through the pipe into ail the pans. When thèse pans were turned 
down for the cattle to drink, there was no appliance for holding them 
secure in a horizontal position, and it was a common thing for them 
to be tipped over by the cattle, and the water spilled out. Frequently 
the men in charge, when watering the cattle, used varions appliances 
to secure them in position. 

The only place between Chicago and Newberry Junction in which 
any hay or water was supplied to the cattle was Suspension Bridge. 
At Suspension Bridge the cattle in the cars in which there was no 
provision for supplying water in the car were unloaded and given 
water, and then reloaded. In the other cars the cattle were not un- 
loaded. Four of the cars contained buUs, each tied, the first one to 
one side of the car, and the next to the other side, in alternation. The 
train arrived at Susp<;nsion Bridge about midnight. There was a 
platform in front of the stockyards there, a little longer than eight 
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cars. It was usual to take down from each cattle train eight cars, and 
unload those to be unloaded, and supply feed and water to the pat- 
ent cars. There were hydrants and hose there with which to furnish 
water. The hose used for supplying watér to the cars was rather 
short, although there was an extra length of hose, which was fre- 
quently used there in order to convey the water to the f urther side of 
the cars. 

[ 1 ] The évidence satisfies me that on the night in question no water 
was introduced at Suspension Bridge into the troughs on the further 
side of the four cars containing the bulls, and that in two other cars 
the cattle tipped up the pans, and the water spilled out, and no more 
was provided, so that they practically got no water there. I think 
that this particular type of cars ought to be provided with some ap- 
paratus which would securely fasten the pans, when placed in a hori- 
zontal position to receive water, so that they could not be tipped over 
until the fastenings were removed. 

The government claims that a number of thèse cars contained no 
hay on their arrivai at Suspension Bridge, and that no hay was put 
in the cars there. This is positively testified to by Mr. O'Leary, the 
government inspector, who was there on the night in question. Kin- 
ney, the manager at the Suspension Bridge Stockyards, and McQuil- 
lan, his assistant, testiiîed that they had no spécial recollection of what 
took place on the night in question, but that it was their uniform prac- 
tice to put hay in ail the cars that needed it, and O'Leary admits that 
they did put hay in one of the cars on the train, Kinney and McQuil- 
lan both impressed me as honest witnesses and as careful, prudent 
men. 

It is for the interest of the shippers to hâve their cattle properly 
fed on thèse trips, as the cattle always shrink in weight to some extent 
on long journeys, and their weight as beef is worth more than the 
weight of the hay. It is also to the interest of the railroad to furnish 
hay, because whatever hay is furnished is sold and charged to the 
shippers at a profit. I think, if Kinney furnished hay to one car, he 
probably would hâve furnished it to the other cars, if he had thought 
they needed it. Kinney may possibly hâve seen that there was suf- 
ficient hay remaining in the other cars, which 0'L,eary may not hâve 
seen. Upon the whole évidence, I think there is sufficient doubt in the 
case whether there was any neglect to furnish the necessary amount 
of hay at Suspension Bridge to prevent the recovery of a penalty on 
that ground. 

[2] It is also claimed that in this shipment cattle were packed so 
tightly in some of thèse cars that they did not hâve proper space and 
opportunity to rest. In one of the cars, 36 feet long, 21 bulls were 
tied side by side, and in a number of them 18 and 19 large cattle were 
carried. I do not think that they had sufficient space to lie down, cer- 
tainly not without danger of being injured by being trampled on by 
the others. It is probably true that they would not ail want to lie 
down at one time ; but to compel cattle to stand for 65 hours continu- 
ously under such wearisome conditions as must attend a transporta- 
tion by rail for such a period of time is clearly a serious form of cruel- 



544 186 FEDERAL REPORTER 

ty. The évidence is uncontradicted that cattle under transportation 
ought to hâve at least 2% feet o.f spaçe for each janimal. That is the 
spàce required by the United Stajtes statute relating to shipment of 
cattle at sea, and obviously it seems,a small enough space to be oc- 
cupied by cattle anywhere. I think that the charge that the cattle 
transported in some of thèse cars did not hâve proper space and op- 
portunity to rest is established. 

The transportation of cattle on railroads for long distances at the 
best involves a good deal of hardship and suffering. The provisions 
of the act for their protection are conservative enough, and should 
be strictly enforced, particularly in the matter of furnishing them wa- 
ter. The évidence shows that many cattle, while being transported 
on a railroad, will not eat much; but they become excited and fever- 
ish, and want a good deal of water. To transport cattle f rom Chica- 
go to New York without giving them any water on the way is seri- 
ons cruelty. 

My conclusion is that the government should hâve judgment in this 
case for the penalty demanded of $500, with costs. 



UNITED STATES v. GKIDLEÏ. 
(Circuit Court, D. Idaho, Central Division. February 20, 1911.) 

1. PCIBLIC LANDS (§ 116*) — ^ISSOANCE OF PATENT— CONCLUSIVENESS. 

A patent Issued to an assignée of a soldier's additional homestead scrip 
does not hâve the ettect of a judgment, and the government is not pre- 
cluded from ascertaining such rights as it may hâve In case the Issuance 
of the patent was induced, by f raud or .was the resuit of mistake, though 
the offlcers of the government made an investigation of the rights of the 
parties so as to relleve them from a charge of negligently recognizing the 
claim and issulng a patent thereon. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 325 ; Dec. 
Dig. § 116,*] 

2. Public Lands (§ 138*) — Bona Fide Pubchaseb— Who Is. 

Where the government has by patent conveyed the légal tirle to land, 
and a purchaser from its grantee Is vested vclth the légal tltle, though he 
purchased from the entryman before patent, but after final proof, and the 
purchase was made In good faith and for a valuable considération vs^ith- 
out knowledge of any fraud of the entryman, the government may not sue 
to cancel the patent for the entryman's fraiid. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368 ; Dec. 
Dig. § 138.*] 

3. Public Lands (§ 138*) — Bona Fide FuRCirASEE— Wiio Is. 

A purchaser in good faith and for value of a soldier's additional home- 
stead scrlp, which merely consists of ex parte déclarations under oath by 
persons havlng no relation to the government of facts which, if true, dis- 
close a right to recelve an additional homestead, acquires only a claim 
which becomes effective If the scrlp be valid, and he Is not, as against the 
government issuing to him a patent for an additional homestead on tlie 
faith of the validity of the scrlp, a bona fide purchaser, and the govern- 
ment, on discovering that the scrlp Is a forgery, may sue to cancel the 
patent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368 ; Dec. 
DIg. § 138.*] 

•For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Iniioxea 



UNITED STATES V, GRIDLEr 545 

Suit by the United States of America by Charles E. Gridley to set 
aside a patent to land. Decree for complainant. 

C. H. Lingenfelter, U. S. Atty. 
Sullivan & Sullivan, for défendant. 

DIETRICH, District Judge. The United States brings this suit 
to set aside a patent to 120 acres of land; the same having been is- 
sued to the défendant, Charles E. Gridley. The facts as disclosed by 
the stipulation and the undisputed testimony of the défendant are: 
That one William J. Taylor was entitled to enter a soldier's additional 
homestead, under the provisions of section 2306 of the Revised Stat- 
utes of the United States. Another person, for a valuable considéra- 
tion, on April 17, 1905, sold and transferred what purported to be this 
right to one D. N. Clark, of Washington, D. C, the assignment being 
in due form and properly attested and acknowledged, as required by 
the rules and régulations of the United States Land Office, and being 
accompanied by an affidavit in the name of William J. Taylor, setting 
forth what purported to be the facts of his service in the United States 
army, together with affidavits of other persons who claimed to hâve 
Personal knowledge of the facts therein stated. In short, the papers ap- 
peared in due form to constitute what is commonly known as "soldier's 
additional homestead scrip," but they were ail executed without the 
knowledge or authority of William J. Taylor, the soldier. On June 17, 
1905, Clark, by an assignment duly executed, transferred the scrip to 
the défendant, through a broker or agent residing at Helena, Mont. 
The défendant at that time resided, and still résides, in Blaine county, 
Idaho, and was unacquainted with any of the parties. He negotiated 
the purchase by correspondence through the United States mail, pay- 
ing for the scrip at the rate of $8.25 an acre. After its purchase, he 
presented it at the United States Land Office at Hailey, Idaho, on 
August 3, 1905, together with an application for the tract in contro- 
versy, which at that time was public land subject to entry; and in ail 
respects he complied with the law and the rules and régulations of 
the Land Office relating to such entries. The papers were in due 
course forwarded by the officers of the local land office to the General 
Land Office at Washington for examination, and on June 11, 1906, 
the register and receiver issued to the défendant a final certifîcate. 
Between said 3d day of August, 1905, and April 19, 1907, the of- 
ficers of the General Land Office made inquiry and examination in 
the usual course of their duties in such matters, as to the truth of 
the, facts set forth in the assignment of Taylor, including an inquiry 
through various departments of the United States for the purpose of 
ascertaining the truth of the statements of claimants, and whether or 
not William J. Taylor was in truth and in fact a beneficiary as claimed 
by him under section 2306, and whether the facts set forth in his af- 
fidavits were true or not. Investigation was also carried on with the 
Adjutant General's office, at Jefferson City, Mo., with the military sec- 
retary of the War Department, with the auditor of the War Depart- 
ment and with the Bureau of Pensions. Inquiries were made as to 
the truth of the statements contained in the affidavits of said pre- 
186 F.— 35 
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tended Taylor and as to mustering-in, service, and discharge f rom the 
United States Army during the Rébellion, of William J. Taylor in 
Company M., Thirteenth Régiment, Missouri Volunteer Cavalry. It 
also included a comparison of the signatures of the real William J. 
Taylor, soldier, and the William J. Taylor claiming to be a bene- 
ficiary, a tracing of the signature of the Taylor who had served in 
the army being furnished by the War Department. The inquiry also 
covered the whereabouts of William J. Taylor, especially on the 
17th day of April, 1905, when he made the assignment to Clark, and 
the office of the Bureau of Pensions, on January 8, 1906, advised the 
Commissioner of the General L,and Office that in their pension records 
they had the déposition of one who had served in the same Company 
with Taylor, and had known him in boyhood and lived in the same 
neighborhood ; and it further included facts concerning the marriage, 
size of family, nativity, address, and résidence of said William J. Tay- 
lor, since March 13, 1871. Thereupon, on the 19th day of April, 
1907, patent was issued to the défendant, the patent containing the 
following clause: 

"The clalm of Charles E. Gridley, assignée by mesne conveyances of Wil- 
liam J. Taylor, has been established and dnly consummated In conformity 
to law." 

The défendant was not aware of, and did not know or suspect, or 
hâve any reason to suspect, that the scrip was spurious until some 
time af ter patent had issued to him, and about the time the suit was 
commenced. So far as disclosed by the record, he acted in perfect 
good faith, and paid a fair priée for the scrip. 

[1] The first point urged by the défendant is that by reason of 
the proceedings taken in the Land Office af ter the défendant presented 
the scrip, including the investigation made by the officers of the de- 
partment, the patent is to be regarded as in effect a judgment in de- 
fendànt's favor, and that the issues hère presented are therefore res 
adjudicata. It is difficult, and perhaps impossible, with entire accuracy 
to f ormulaté a statement of the distinction which, under ail circum- 
stances, difïerentiates a case where the patent opérâtes as a conclusive 
judgment and where it is subject to judicial inquiry and to be set aside 
if found to hâve been issued by reason of fraud or mistake; but I 
am not convinced that the présent case falls within the former class. 
In United States v. Minor, 114 U. S. 233, 5 Sup. Ct. 836, 29 h. Ed. 
110, a discussion of the question is concluded with the following lan- 
guage : 

"But In proceedings like the présent, wholly ex parte, no contest, no ad- 
versary proceedings, no reason to suspect fi-aud, but where the patent Is the 
resuit of nothlng but fraud and perjury, It is enough to hold that It conveys 
the légal title, and it would bé going qulte too far to say that it cannot be 
assalled by a proceeding In equity and set aside as void, if the fraud Is 
proved and there are no Innocent holders for value." 

In no true sensé can it be held in the case at bar that there was an 
adversary proceeding in the Land Office. So far as appears, neither the 
défendant nor the complainant doubted the genuineness of the scrip. 
The records in the possession of the government disclosed the right 
of William J. Taylor, the soldier, to an additional homestead entry, and 
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the statements contained in the affidavits which constitute the scrip 
were apparently true in ail material respects, except as to the identity 
of the author of the claimant's affidavit. As to that question, the 
sources of information were as accessible to the défendant as to the 
officers of the government, and no greater obligation rested upon the 
latter than upon the former to know the truth. The investigation 
made by the officers does not go further than to relieve them from a 
charge of carelessly or negligently recognizing the defendant's claim 
and issuing the patent. The government is not thereby precluded from 
asserting such rights as it may hâve, in case it be true that the issu- 
ance of the patent was induced by f raud or was the resuit of mistake, 
provided that the défendant is not an innocent purchaser for value. 

The second défense is that, notwithstanding the gross fraud of his 
original assigner, the défendant is protected against a suit for cancel- 
lation by the fact that he is a bona fide purchaser for value. Of the 
existence of such a rule there can be no question, for it is firmly es- 
tablished by an unbroken line of authority; but the plaintiff dénies its 
application to the présent case. Conceding that the défendant acted 
in good faith and was conscious of no wrongdoing, it still asserts 
that the rule is not broad enough to afford him protection because it 
is confined to cases where the défendant in his purchase, and by the 
conveyance to him, acquires the légal title ; in other words, a purchase 
in good faith can be only of the légal title from one who is at the time 
invested therewith. 

It may be remarked in passing that the case is not like that of Mof- 
fat V. United States, 112 U. S. 24, 5 Sup. Ct. 10, 28 L. Ed. 623, where 
a patent was issued to a fictitious person. In such a case, there being 
no_ grantee in esse, the patent is inoperative, and is équivalent only 
to a déclaration of the government that it conveys the land to no one. 
Hère the grant was to the défendant himself, a real person, and the 
patent was not rendered ineffective by the false impersonation or for- 
gery by which its issuance was induced. That it conveyed to the de- 
fendant the légal title, or that he now holds the same, is, I think, not 
open to question, nor is it requisite to the défense of purchase in 
good faith that the purchase should hâve been from one who at the 
time held the légal title. It may be necessary that the défendant be 
the holder of such title at the time the suit is commenced, but the date 
of the acquisition is not always of vital importance. Plaintiff's state- 
ment of the rule is in this particular substantially like that found in 
the headnote to Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 
L,. Ed. 1157, which was criticised and repudiated by the court in 
United States v. Détroit Lumber Company, 200 U. S. 321, 26 Sup. Ct. 
282, 50 Iv. Ed. 499, and held not to be an accurate statement of the 
law. 

[2] By the latter décision, it is established that, where the govern- 
ment has by patent conveyed the légal title, it cannot successfully 
maintain a suit against a purchaser from its grantee to cancel the 
patent for the fraud of the entryman, where the défendant is at the 
time the suit is brought vested with the légal title, even though it 
purchased from the entryman before patent, but after final proof; 
provided, of course, the purchase was in good faith and a valuable con- 
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sideration was paid without knowledge of the f raud. The ruie is well 
stated in the opinion rendered in the Détroit Lumber Company Case 
by the Circuit Court of Appeals (131 Fed. 668, 67 C. C. A. 1), where 
it is said: ■ . 

"When the patents had lèsued, the power of the Land Department had 
ceased, and the Détroit Gotopan'y's position was conditloned by every attri- 
bute of that of a bona iîde purchaser. Conceding that the indispensable élé- 
ments of sucha défense are absence of notice of thefraird or defect, goodfalth, 
payment of value, and the légal estate, It is not materlal at what time or in 
what order the purchaser acquires theni. It is oiily necessary that they ail 
eoncur in hini at the sa'me time. It is indispensable to this défense that the 
considération should be paid before notice of the defect ; but it is not es- 
sential that it should be paid before or at the time the title is conveyed. It 
is suffleient if the payment is completed at any tlnie before notice of the 
defect is received. * * * Finally, counsel for the government say — and 
this seems to be the argument upon which they most implicitly rely — that 
acquisition of the légal title was indispensable to the défense of a bona fide 
purchase ; that the légal title to ail but 13 of the 44 tracts was in the United 
States wlien the Détroit Company purchased ; that the title to the timber on 
thèse SI tracts which the Détroit 'Company bought was a mère équitable 
title evidenced by the final receipts ; that thèse receipts constituted notice to 
the Détroit Company that they had been secured by the fraud aud perjury 
of the entrymen and entrywomen, and that the Company eould not dlvest 
itself of this notice by the subséquent issue of the patents and the acquisition 
of the légal title which inured to it thereunder. There are many reasons 
why this argument is not persuasive. In the flrst place, conceding for the 
présent, without adnntting or deciding this to be the law, that a légal estate 
in the vendee is an essential condition of the défense of a bona fide pur- 
chase, such an estate vested in the Détroit Company before it received any 
notice of the alleged fraud. In the second place, the patents, when issued, 
related back to the dates of the applications upon which they were founded, 
and vested the légal estate in the timber in the Détroit Company as of the 
date of its purchase froni the Martin Company, and before it had notice of 
the fraud. And, in the third place, the Détroit Company was an innocent 
purchaser for value, in good faith, of the équitable title to the timber, evi- 
denced by the final receipts, and the légal title vested in it by the issuance of 
the patents before the government assailed either." 

But, while the rule thus stated is inore libéral than that now con- 
tended for by the government, is it broad enough to protect the de- 
fendant hère? Ordinarily, where the défense of purchase in good 
faith has been set up to protect the défendant against a suit of this 
character, the purchase appears to hâve been made after the issuance 
of patent. In exceptional cases, it was after the dehvery of the final 
receipt at a time when the entryman had fuUy performed ail of the 
conditions précèdent to his right to receive patent. The équitable title 
had been fully earned, and the proper ofifîcers of the government had 
issued a certificate as évidence thereof . In either case, the vendor had 
title, either légal or équitable, and the représentatives of the govern- 
ment had placed in his hands the évidence of that fact. In making 
payment therefore the purchaser paid for either a légal or équitable 
title, which was at the time of the payment vested in the vendor, who 
held authentic évidence thereof in the f orm of either a final receipt or 
a patent. 

[3] A différent condition is presented by the record in this case, 
when the défendant purchased and made payment for the scrip, his 
vendor was the owner of neither the légal nor the équitable title to the 
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land in question. The scrip, as it is called, consistée! of nothing more 
than ex parte déclarations under oath, by persons having no officiai re- 
lation to the government, of certain facts, which, if true, disclosed a 
right on the part of the claimant to receive title to a certain amount of 
land. The papers might or might not be of value, depending upon the 
truthfulness of the statements therein contained. The mère exécution 
of the affidavits and the assignment of the claim initiated no right, 
either équitable or légal, to any tract of land. The right was of ho 
greater dignity than that of a qualified citizen to pre-empt or to enter 
under the homestead laws a certain amount of land. The claim be- 
came effective to initiate title only upon proper application in the 
United States Land Office for a spécifie tract. The défendant bought 
and paid value for what in good faith he believed to be a valid right, 
which, however, turned out to be a worthless simulation. He received 
nothing. The purchase complète, he held in his hands a mère forged 
instrument, a counterfeit, totally devoid of real value. This he pre- 
sented to the proper officere in the belief that it was genuine, and, 
acting upon a like belief, the officers issued to him the patent. There 
was no valuable considération. The valuable considération essential to 
the défense of a purchase in good faith was paid by the défendant, not 
for any title, either équitable or légal, which had been transferred 
by the government to the holder of the scrip, but for a claim which 
was without merit, for scrip which was mère counterfeit, a forgery. 
The défendant himself became the actor in inducing the government 
to convey to him a title which it was under no obligation to convey. 
He was acting in good faith, it is true, but his position is not mate- 
rially différent from that of one who, through mutual mistake of the 
parties, makes payment for property received by a counterfeit or by 
a forged note or bill. Assuming that it was extinguishing its ob- 
ligation to convey to the soldier, William J. Taylor, a hundred and 
twenty acres of land, the government issued to the défendant, who 
falsely, though unwittingly, represented himself to be the assignée of 
William J. Taylor, the soldier, the patent in question. Profound 
though our sympathy for the défendant may be on account of the des- 
picable fraud of which he became the victim, his loss is a misfortune 
for which the government is in no wise responsible. When he parted 
with the considération upon which he now relies as an élément of this 
défense, there was no relation of privity between him or his vendor 
and the government. He was not misled by any action or représenta- 
tion on the part of any officer of the government. His assignor had 
not been clothed by the government with apparent title or any indicia 
of title. 

Upon principle I am unable to distinguish the case from one where 
payment for property is made by a forged instrument ; and the gên- 
erai rule in such cases is that, where the parties are ignorant of the 
forgery, the subject of the transfer, in equity and good conscience, 
continues to be the property of the vendor. "One who, by presenting 
forged paper to a bank, procures the payment of the amount thereof 
to him, even if he makes no express warranty, in law represents that 
the paper is genuine, and, if the payment is made in ignorance of the 
forgery, is liable to an action by the bank to recover back the money 
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which, in equity and good conscience, has never ceased to be its prop- 
erty. It is not a case in which a considération which has once existed 
fails by subséquent élection or other act of either party, or of a third 
person ; but there is never at any stage of the transaction any consid- 
ération for the payment." Leather Mfanufacturers' Bank v. Mer- 
chants' Bank, 128 U. S. 34, 9 Sup. Ct. 4, 32 L. Ed. 342. In Hammond 
V. Allen, 36 U. S. 63, 9 L. Ed. 633, the défendant had employed the 
plaintifï to prosecute a claim which he held against the Portuguese gov- 
ernment, agreeing to pay him a large compensation. At the time the 
agreement was entered into both parties were ignorant of the fact that 
the claim had already been allowed. The case was brought to cancel 
the contract. The court said: 

"Allen Is not chargeable wlth fraud In enterlng into the contract, nor in 
using the most persevering efforts to get possession of the Installment paid. 
That the contract was entered into by both parties under a mistake is un- 
questionable. Nelther of them knew that the Portuguese government had 
allowed the claim. Can a court of equity enforce such a contract? Can it 
refuse to cancel It? That the agreement is without considération Is clear. 
* * * Suppose a life estate in land be sold, and at the time of the sale 
the estate Is terminated by the death of the person in whom the right vested, 
would not a court of equity relieve the purchaser? If the vendor knew of 
the death, relief would be given on the ground of fraud. If he did not know 
It, on the ground of mistake. In either case would it not be gross Injustice 
to enforce the payment of the considération? If a horse be sold which is 
dead, though believed to be livlng by both parties, can the purchaser be com- 
pelled to pay the considération? Thèse are cases in which the parties enter 
Into the contract under a materlal mistake as to the subjeet-matter of it. 
In the first case the vendor intended to sell, and the vendee to purchase, a 
subsisting title, but which In fact did not exlst; and, in the second, a horse 
was believed to be living, but which was in fact dead. If in either of thèse 
cases the payment of the purchase money should be fequlred, it would be 
a payment without the shadow of considération, and no court of equity is 
believed ever to hâve sanctioned such principle." 

It is not thought to be mater ial that hère the government transferred 
property instead of paying money. Both it and the défendant, act- 
ing under a mutual mistake, assumed that the transfer was to extin- 
guish an existing obligation, namely, the obligation of the government 
to convey to William J. Taylor, the soldier, a certain amount of land. 
Instead of receiving the considération which both parties understood 
was to be paid, it received nothing at ail. Its obligation remained un- 
extinguished and undiminished. 

The principle is elaborately discussed and illustrated in Terry v. 
Bissell, 26 Conh. 23. It was there said: 

"Suppose the défendants had proposed to sell, and had sold, a bar of 
métal as gold, which turned ont to be mère dross, colored and disguised, 
without a particle of gold, or a barrel of flour which was examined on the 
surface, but below was mère sawdust or gravel, or a barrel of beef which 
turned out to hâve one layer of beef and the rest was brick bats and stones, 
or a box of chisels which turned out to be scrap iron, would the seller be 
permitted to insist that it was a sale and keep his money? * * * In 
some of the cases which we bave cited and commeuted on, it is said that where 
there is a mutual mistake of fact there is not a sale, because there is a 
failure of considération ; in others, because there is an implled warranty of 
genuineness, or of kind and description ; and still in others because the 
thing is not in existence. But the true idea is, as I think, that, if the thing 
contracted for is essentially nonexistent, there is nothing to sell and trans- 
fer, no subjeet-matter for an intelligent and perfect understanding between 
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the parties. The parties may undoubtedly bind themselves by express agree- 
ments as they please, but where the thing Intended to be sold and trans- 
ferred does not exist, as if the horse be dead, the ship lost, the goods burnt, 
or the instrument forged, there can be no sale, unless we adopt a new déf- 
inition of that légal term." 

In 2 Pomeroy's Equity Jurisprudence (3d Ed.) p. 870, the learned 
author says: 

"Cancellation is appropriate when there is an apparently valid written 
agreement or transaction embodied in writing, while in fact, by reason of 
mistake of both or one of the parties, either no agreement at ail has really 
been niade, since the minds of both parties hâve failed to meet upon the 
same matters, or else the agreement or transaction is différent with respect 
to its subject-matter or terms from that AVhich was intended." 

See, also, Crowe et al. v. Lewin, 95 N. Y. 423 ; Fritzler v. Robin- 
son, 70 lowa, 500, 31 N. W. 61; Geib v. Reynolds, 35 Minn. 331, 
28 N. W. 923; Fleetwood v. Brown, 109 Ind. 567, 9 N. E. 352, 11 N. 
E. 779. 

The case of United States v. Sierra Nevada Wood & Lumber Com- 
pany, 79 Fed. 691, was much relied upon at the argument by the de- 
fendant as being directly in point because of the similarity of f acts ; 
and in the respect that there, as hère, the fraud consisted in the for- 
gery of scrip or land warrants, the cases are not essentially différent, 
but the distinction which is hère thought to be controlling undoubtedly 
exists; as appears in a single sentence of the opinion. "Clear and 
strong," says Judge Hawley, "as the equity of the United States in 
thèse cases must be admitted to be, it is self-evident that it is no clearer 
or stronger than that of the innocent purchasers (the défendants) of 
the légal title to the lands, who paid a valuable considération therefor, 
and hâve made valuable improvements thereon, in good faith, without 
any notice of the illégal acts committed by the person or persons who 
wrongfully and fraudulently obtained the patent from the United 
States. * * * They relied, and had a right to rely, upon the pat- 
ent issued by the government, in a case where it had the unquestioned 
jurisdiction and right to issue the patent. The fact that the govern- 
ment was imposed upon was not their fault." 

It is clear that a différent case is hère presented, for the defendant's 
assignor had neither title nor évidence of title. The défendant bought 
the spurious scrip at his péril. The government had no responsibility 
in the premises. In presenting it and asking that the land in contro- 
versy be conveyed to him, he must be understood to hâve represented 
that it was genuine, that it was what it purported to be, that it was in 
truth and in fact the right of the soldier, William J. Taylor, "that it 
was gold, and not merely gilded dross." 

It follows that the relief prayed for must be. granted, and a decree 
will be entered accordingly. 
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MITCHELL V. BIG SIX DEVELOPMENT CO. 

. (Circuit Court, D. Missouri, S. W. D. at Jopliu. Jauuary 9, 1911.) 

No. 19. 

1. Bquitt (§ 295*) — Pi;EADiNa — Sxjpplemental Bill. 

If a supplemental bill he flled after decree, it must not only be germaue 
tô the purpose of' the original bill, but must be in aid of the decree or to 
revise it, and it cannot then perfonu the office of an amended bill uniess 
the matter of aniendment was not knowu, or for some reason, not charge- 
able to the fault of tlie complalnant, could not be brought to the atten- 
tion of the court by way of ameudment during the progress of the case 
and before decree. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 583 ; Dec. Dig. 
§ 295.*] 

2.. Equity (§ 301*) — Pleading — Supplemental Bill. 

In determining whether a supplemental bill filed after decree is de- 
murrable for lâches, référence may be had to the record, includiug the 
answer in the original case. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 593 ; Dec. Dig. 
§ 301.*] 

3. Equity (§ 296*) — Pleadikg — Supplejiental Bill Afteb Dbcbee — Lâches. 

Ctomplainant brought suit in equity for cancellation of a mining lease, 
whlch he had decjared forfeited, as a cloud on his tltle, and to enjoin 
the lessee from further opération or trespasses on the mining property. 
Between the time of the flling of the bill and the issuance of a pre- 
liminary Injunction, défendant coutlnued to operate the mine, and paid 
complalnant the royalty stipulated in the lease on the ore mined, which 
complalnant accepted. Subsequently final decree was entered graiiting 
complalnant the relief prayed for. HcM, that complalnant could not 
maintaln a supplemental bill, not filed until nearly flve years after de- 
cree, to recover damages for the waste and trespass committed by de- 
fendant by operating the mine between the time of the declared for- 
feiture and the grauting of the ln.junctlon, as the facts were fuUy 
known to him before decree, and might hâve been set up l>y way of 
amendment to the original bill. 

[lîd. Note. — For other cases, see Equity, Cent. Dig. § 586; Dec. Dig. 
§ 296.*] 

4. Equity (§ 423*) — Jurisdiction to Gkant Incidbntal Relief— Awaed- 

ING Damages fou Tiiespass in Ikjunction Suit. 

In a suit in equity brought by a lessor of mining property for a can- 
cellation of the lease, and to enjoin waste or trespass by the lessee in 
continulng to operate the mine after a forfeiture of the lease had been 
declared, the court had jurisdiction to award damages for such waste 
or trespass whether committed before or after suit brought ; complalnant 
having the rlght In the latter case to bring in the matter by amendment 
to the bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 990; Dec. Dlg. 
§ 423.*] 

In Equity. Suit by S. Duffield Mitchell against the Big Six Devel- 
opment Company. On demurrer to supplemental bill. Demurrer sus- 
tained. 

See, also, 70 C. C A. 569, 138 Fed. 279, 1 L. R. A. (N. S.) 332. 

S. Duffield Mitchell, pro se. 

Thomas Hackney and Spencer, Grayston & Spencer, for défendant. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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VAN VALKENBURGH, District Judge. May 31, 1898, complain- 
ant leased to the défendant company certain mining properties in Jas- 
per county, Mo., for a period of 10 years, for the purpose of mining 
for lead and zinc ores, including the sinking of shafts, the mining of 
said land in good faith, the keeping on hand of sufficient machinery so 
as to permit sufficient mining, proper opération, and an increase in the 
capacity thereof. As rent or royalty therefor défendant agreed to 
pay complainant 12 per cent, of the market value of ail ores mined and 
sold during its tenancy. July 11, 1903, complainant filed in this court 
his bill in equity, charging: That the défendant corporation had not 
performed the acts and duties required by it, but, on the contrary, had 
failed and refused to keep the drifts in said land drained of water to 
permit efficient mining thereof, and had failed to mine said ground in 
a workmanlike manner, and had removed, or caused to be removed, 
a pillar or pillars in said ground, which in mining said ground had 
been left to support the surface, and had failed properly to timber and 
secure the drifts of said ground from caving, by reason of which, and 
other failures, the ground had subsided, caved, and fallen in, to the 
great détriment and damage of said land. That by reason of its fail- 
ure to comply with the requirements and conditions of the lease the 
défendant had forf eited the same, and the lease by its terms had ended 
and determined. That the complainant electing to enforce said for- 
feiture, as against défendant, had on the 7th day of July, 1903, de- 
clared said lease forfeited, had made re-entry on the land described, 
and declared an ouster of the défendant therefrom. That, notwith- 
standing the re-entry by complainant, the défendant refused to sur- 
render the lease, and continued to claim and assert rights thereunder, 
and threatened to continue to do so, and to cause said land to be mined, 
and to take the ores, rock, and earth therefrom, to the irréparable 
damage of the complainant. That the défendant was insolvent, and 
his remedy at law inadéquate, and that he would be subjected to great 
damage and injury to property and loss of money during the period 
of time from the date of forfeiture to the date of final judgment, 
wherefore the complainant prayed that this court might decree : First. 
"That défendant has no estate, interest, or title in or to the lease, or 
in or to the land covered thereby and described therein." Second. 
"That the title of complainant to said described land is unaffected by 
said lease, or any claim whatsoever of the défendant." Third. "That 
the lease is no longer in force and efïect in favor of the défendant, and 
that the same may be canceled, annulled, and surrendered into the pos- 
session and keeping of the plaintiff." Fourth. "That the défendant 
corporation, its attorneys, officers, servants, and agents, pending this 
bill be specially and on final hearing that it be perpetually restrained 
and enjoined from asserting any claim whatsoever under said lease, 
and from remaining or continuing in possession of the land described 
therein." Fifth. "That the plaintiff may hâve such other and further 
relief as the equity of this case may require." There was no prayer 
for an accounting nor for the ascertainment or allowance of any spé- 
cial damages for the waste alleged to hâve been committed or threat- 
ened. 
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The défendant demurred to the bill, and October 6, 1903, the de- 
murrer was overruled and a temporary restraining order and injunc- 
tion were granted restraining and enjoining the défendant, its officers, 
agents, and servants, pending the bill, from the opération of the mines 
in question. The défendant answered, and the case proceeded to final 
proofs and argument, with the resuit that April 13, 1904, a decree was 
rendered finding the issues for the complainant, annulling the lease and 
setting aside the same as a cloud upon the complainant's title, and the 
injunction theretofore granted was made perpétuai. On May 3, 1904, 
an appeal was allowed and perfected, and on April 22, 1905, the de- 
cree was aiifîrmed by the Circuit Court of Appeals for this Circuit. 
The case is found reported under the same title in 138 Fed. 279, 70 
C. C. A. 569, 1 L. R. A. (N. S.) 332. 

During the period between July 11, 1903, when the bill was filed, 
and October 6, 1903, when the restraining order was issued, the de- 
fendant continued to operate the mines and took therefrom ores which 
sold for the gross sum of $24,644.51, upon which sum it paid to the 
complainant $2,954.70, being the 12 per cent, which the provisions of 
the lease required it to pay to the complainant as rent or royalty, and 
the complainant accepted the payments thus made. This situation was 
set up with particularity in defendant's answer filed October 16, 1903, 
and was urged as a waiver of the forfeiture, which, however, was not 
allowed either below or in the appellate court. At a January Term, 
1910, of this court, nearly five years later, complainant asked leave to 
file his supplemental bill in said cause, reciting the former bill and the 
proceedings thereunder, and announcing his purpose to ask an ac- 
counting for damages and waste accruing from July 11, 1903, to Octo- 
ber 7, 1903, by reason of the extraction of ores by défendant during 
that period in the amount as above set forth, on the theory that such 
relief flowed from and was in aid of the decree rendered in favor of 
complainant under the original bill. This application was opposed by 
the défendant on the following grounds : 

"(1) The relief sought by the proposée supplemental bill Is not germane 
to the original bill; not supplemental thereto, and designed to cure some 
oversight, cover some change in situation, or round eut and complète the 
remedy sought and granted by the original proceedlng. 

"(2) Before issue joined, the complainant had full and complète kuowledge 
of the facts on which he now séeks to base his supplemental bill. He took 
no action until more than flve years after the decree of this court, and nearly 
flve years after afBrmance of that decree in the Court of Appeals. His lâches 
precludes him from obtalning the right to flle a supplemental bill. 

"(3) Complainant's pétition for leave to file supplemental bill shows on its 
face a perfect défense to such bill." 

The learned judge who then presided over this court permitted the 
supplemental bill to be filed, but in so doing recognized the gravity of 
the objection made, and did not foreclose himself nor this court from 
their subséquent considération. This is evidenced by his mémorandum 
filed with the order. He said: 

"It is an established rule of equity procédure that the granting of leave 
to file a: supplemental bill is discretionary with the court. This discrétion 
ought not to be arbitrarily or inconslderately exercised against the appllcant, 
for the reason that, if the leave be denied, the applieant is eut ofif from the 
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ppportunity of vindicating the sufficiency of the pleadings and his right in 
the premises before the appelïate courts. And therefore, as the grantiug 
of the leave to file the supplemental hill does not opéra te as any great hard- 
ship to the défendant, for the reason that if the bill is insufflcient, and the 
party is not entitled thereto, no decree or leave eould be had thereon ; and 
for that reason the court will not in the flrst instance enter into any tech- 
nical nicety on the question of the sufficiency of the pleading, but will leave 
such matter to a later détermination. * * * For this reason, the court 
bas concluded to grant the leave, as of the date when the application was 
presented, leavlng the matter of objection thereto interposed by defendant's 
counsel to be raised by demurrer, or other plea whlch may seem then to be 
proper." 

Conformably to the mode of procédure indicated by the court at that 
time, the défendant seasonably renewed its objections in the form of 
demurrer to the supplemental bill. I shall take up thèse objections 
somewhat out of the order in which they are urged by counsel for 
défendant. 

First. Does the supplemental bill in this case disclose a perfect dé- 
fense to such bill ? The bill as filed contains this averment : 

"That after sald July 11, 1903, the date vchen the complainant filed hls 
bill in equity In this honorable couft fend until October T, 1903, the date 
when the temiwrary restralning order aforesaid was granted by this honora- 
ble court, the défendant corporation, notwithstanding the flling of said bill 
and the charges and the prayers for relief thereln, oontinued to mine upon 
or to permit and require its sublessees to mine thereon and to produce and 
extract from said land large tonnage and quantifies of lead and zinc ores, 
which your petitioner believes and is informed was sold for the value of 
$24,644.51, upon which said sum the défendant paid to your orator 12 per 
cent, thereof, to wit, the sum of $2.954.70 as rent or royalty, which the 
provisions of the said lease requlred it to pay to your orator." 

Of this allégation counsel for défendant say: 

"This payment of the contract rental while not waiving the complainant's 
rlght to maintain hls action for a eontinuing cause of forfeiture was an ac- 
cord and satisfaction and adjustment of ail complainant's claim for mesne 
profits, use, and oceupancy of the property for that period." 

In support of this contention counsel cite Cleve v. Mazzoni, 45 S. 
W. 88, 19 Ky. Law Rep. 2001. That was a case where the tenant of a 
building held over after forfeiture was declared, which forfeiture was 
subsequently sustained on appeal. Meantime the plaintiff had accept- 
ed the regular rental pending the litigation. Afterwards he sought to 
recover damages for the unlawful détention. The court said: 

"For ail time the tenant is in possession he would be llable for use and 
occupation; and, if the landlord is willing to receive and the tenant to pay 
the contract rental, this would be but an adjustment of the liability for 
use and occupation." 

It seems to me that the case at bar is readily distinguishable from 
that case, in that there the property detained after forfeiture was a 
rental building, and the only damages that could be laid would be a 
reasonable rental for its use and oceupancy which might fairly be 
assumed to hâve been fixed and accepted by the parties in the rental 
contract and evidenced by the payments made thereunder. Hère the 
damages sought to be recovered are the value of the ores removed to 
the injury and dépréciation of the freehold, damages sounding in 
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waste or trespass. Furthermore, it cannot be said as a légal conclu- 
sion that the acceptance of this royalty, which, as we hâve seen, did not 
waive the forfeiture, was an accord and satisfaction as the resuit of 
an agreement between the parties consummated by a meeting of their 
minds in the settlement or adjustment of the claim under considéra- 
tion. It has been held: 

"A tenant is liable, in the absence of an express agreement to the contrary, 
for causlng a permanent injury to the demised premises over and above the 
ordinary wear and tear, when such injury is caused by hls wrongful act or 
négligence. * » * The right to sue for injuries committed by the tenant 
or those for whose acts he is liable is not walved by the subséquent accept- 
ance oï rent." 24 Cyc. 932, 933. And see Chalmers v. Smith, 152 Mass. 561, 
26 N. E. 95, 11 I* R. A. 769. _ ,. 

It is true that the acceptance of this royalty without protest, the 
apparent satisfaction of the complainant therewith, to be inferred from 
the length of time that he has permitted to elapse before making claim 
for additional rémunération, lends color and substance to defendant's 
contention, but, owing to the essential différences respecting the uses 
of the property involved in the two cases, and to the further f act that 
the damages claimed are not for mesne profits or use and occupation, 
as was the case in Cleve v. Mazzoni, I prefer not to rest my conclu- 
sions hère upon the reasoning of that case. 

Second. Is the bill properly supplemental, and is the relief sought 
germane to the original bill? "A supplemental bill, as its name im- 
ports, is a new bill supplemental to the original bill and filed in the 
same suit in aid of the original bill." 2 Street, Fed. Eq. Prac. § 1155, 
p. 701. "Originally, the supplemental bill was chiefly used for two 
purposes: (1) To bring before the court matter in existence at the 
time of the filing of the original bill, but not alleged therein, because 
either not then known to the plaintiff or deemed impertinent; (2) to 
bring before the court new facts occurring subséquent to the filing of 
the bill. But, as indicated above, the first of thèse two functions of 
the supplemental bill is no longer exercised, the same end being now 
attained, for the most part, by amendments. It follows, under the 
présent practice of our courts, the chief function of the supplemental 
bill is to bring forward new facts or events and to cure defects in the 
suit resulting from the occurrence of thèse events during the progress 
of the suit." 2 Street, Fed. Eq. Prac. § 1159, p. 703. "The supple- 
mental bill, as regards the case-made and the relief sought in it, must 
hâve a legitimate and natural connection with the case-made and the 
relief sought in the original bill. The subject-matter of the supple- 
mental bill must be, in a word, germane to that of the original bill. 
The new relief properly obtainable by a supplemental bill usually con- 
sists of a modification or enlargement of the relief originally sought." 
2 Street, Fed. Eq. Prac. § 1168, p. 709. "A supplemental bill is a mère 
addition to or continuation of the original bill, constituting therewith 
a single record, and both must be read together. Hence there must be 
such a connection between the matter of the original and of the sup- 
plemental bill that a single bill combining the matter of both would not 
be multifarious. It follows, further, that the supplemental bill must 
not be répugnant to the original." 16 Cyc. 361. It will be observed 
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that most of tlie functions referred to in thèse quotalioils from the 
text-writers are in the nature of amendinents to the original biil, and 
for such purposes the distinctions formerly existing between amended 
and supplemental bills hâve been largely brolsen down in actual prac- 
tice by the courts. Of course, amended bills can only be filed during 
the progress of the litigation before decree and generally before an- 
swer, except with leave, while supplemental bills, in proper cases, may 
be filed after decree. Supplemental bills, so called, however, are fre- 
quently filed before decree for the purpose of amending the original 
bill. Sheffield & B. Coal, Iron & Ry. Co. v. Newman, 77 Fed. 787, 23 
C. C. A. 459; New York Security & Trust Co. v. Lincoln St. Ry. Co. 
et al. (C. C.) 74 Fed. 67. An additional function of the bill is by way 
of aider to the original bill, as in Mellor v. Smither, 114 Fed. 116, 52 
C. C. A. 64, and Root v. Woolworth, 150 U. S. 401, 14 Sup. Ct. 136, 
Z7 L. Ed. 1123. And, of course, it may be used as in the nature of a 
bill of review. And, as bas been said in Root v. Woolworth, supra : 

"A supplemental blU may also be filed, as well after as before a decree: 
and tlie bill, if after a decree, may be either in aid of the decree, that it 
may be carrled fully into exécution, or that proper directions may be given 
upon some matter omitted in the original bill, or not ijut in issue by it, or 
by the défense made to it. * * * But, where a supplemental bill Is 
brought in aid of a decree, it is merely to carry out and to give fuller efCect 
to that decree, and not to obtain relief of a différent kind on a différent 
principle ; the latter being the province of a supplementary bill in the nature 
of a bill of review, whlch cannot be filed without the leave of the court." 

[1] It is deducible from the foregoing as well as from the uniform 
décisions of the courts in fédéral jurisdictions that, if a supplemental 
bill be filed after decree, it must be in aid of that decree or to revise it. 
It cannot then perform the office of an amended bill, unless the matter 
of amendment was not known, or for some reason not chargeable to 
the fault of the complainant, could not be brought to the attention of 
the court by way of amendment during the progress of the case and 
before decree, and, of course, the relief sought must be germane to 
the purposes of the original bill. Can it be said that the relief sought 
in this supplemental bill is not germane to that prayed in the original 
bill, and could not hâve been urged upon the court by timely amend- 
ment? If this question in both branches be answered in the négative 
and complainant knew of the circumstances entitling him to this relief 
in time to hâve presented bis claims to the court in the original case, 
then this bill is neither timely nor properly supplemental for the pur- 
poses for which it is employed. It does not seek to impeach the orig- 
inal decree, but asks other and further relief growing out of the very 
circumstances upon which the original prayer was founded, and this 
brings us to a considération of the third and last objection urged by 
the demurrer. This objection is made in the foUowing language: 

"Before issue .loined the complainant had fuU and complète knowledge 
of the facts on which he now seeks to base his supplemental bill. He took 
no action until more than flve years after the decree of this court, and 
nearly flve years after afflrmanee of that decree In the Court of Appeals. 
His lâches precludes him from obtaining the right to file a supplemental 
bill." 
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The effect of lapse of time upon the right to file a bill of this nature 
has been exhaustively discussed by our Court of Appeals in Kelley 
et al. V. Boettcher et al., 85 Fed. 55, 29 C. C. A. 14, Wilson v. Plutus 
Mining Co. et al, 174 Fed. 317, 98 C. C. A. 189, Broatch et al. v. 
Boysen et al., 175 Fed. 702, 99 C. C. A. 278, and the rule clearly de- 
fined. It is there stated: 

"Courts of equity are not bound by, and act in analogy to, the statutes 
of limitation relating to actions at law of like character. When a suit ia 
brought within the time fixed by the analogous statute, the burden is on 
the défendant to show, elther f rom the face of the bill or by hls answer, 
that extraordinary circumstances exlst whlch require the application of the 
doctrine of lâches within that time. When a suit is brought after the stat- 
utory time, the burden is on the complainant to show in his bill and by his 
proof that it would be inéquitable to apply It to his case." 

And, where the lâches is not disclosed on the face of the bill, it must 
be set up in the answer, and demurrer will not lie. "It is settled that 
the défense afïorded by the statute, as well as the défense arising from 
lâches merely, may be taken by demurrer, where the facts stated in 
the bill show that the time within which suit should be brought has 
elapsed, and no circumstance is shown to indicate any vàlid excuse 
for not having brought it within that time." Nash v. Ingalls, 101 Fed. 
645-649, 41 C. C. A. 545. 

[2] And, generally speâking, in determining whether the supple- 
mental bill is demurrable for lâches, référence may also be had to the 
record, including the answer in the original case, and this is true be- 
cause in the very nature of things the supplemental bill must be read 
in connection with the original bill, constituting therewith a single rec- 
ord. The very right to file such a bill dépends largely upon the situa- 
tion of the parties and of the subject-matter in the original proceeding. 
Equity Rule 58; Mosgrove v. Kountze (C. C.) 14 Fed. 317. Of 
course, where reliance is placed upon circumstances such as those re- 
cited in Kelley v. Boettcher, supra, to induce a court of equity to apply 
the doctrine of lâches in a shorter time than that fixed by the statute, 
to wit, the death or removal of parties and radical changes in the con- 
dition and value of the property, impossibilities in the production of 
proof s, and the like, which hâve arisenduring the period of inaction, 
such circumstances, if not appearing upon the face of the bill, must be 
raised by answer. It will be conceded that the appeal to the Circuit 
Court of Appeals suspended ail rights that had not accrued prior to 
decree. 

[3] If complainant's right of action presented by the supplemental 
bill had accrued prior to decree and might hâve been asserted and con- 
sidered in the original litigation, then his claim is barred by the analo- 
gous statute of limitations, unless he has shown in his bill that it would 
be inéquitable to apply the doctrine of lâches in his case. If, on the 
other hand, the rights hère urged did not accrue until after decree, 
then from the standpoint of time alone the action is not barred, and it 
devolves upon the défendant to show, either from the face of the bill 
or by answer, that extraordinary circumstances exist which require the 
application of that doctrine. A familiar form of lâches, more strictly 
équitable in its nature and not analogous to that arising under stat- 
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utes of limitation, is presented where new matter is not brought to the 
attention of the court within such time as is required under the situa- 
tions peculiar to the speGÏfic case. "But in whatever form a supple- 
mental bill is brought forward, if it is for newly discovered matter, it 
ought to be filed as soon as practicable af ter the matter is discovered ; 
for, as we shall presently see, if the party proceeds to a decree after 
a discovery of the facts upon which his new claim is founded, he wiU 
not be permitted afterwards to file a supplemental bill, in the nature 
of a bill of review, founded on such facts." Story's Eq. PI. § 338, p. 
396. "It seems to me to be a gênerai rule that a supplemental bill for 
newly discovered matter should be filed as soon after the new matter is 
discovered as it reasonably may be. If, therefore, the party proceeds 
to a decree after the discovery of the facts upon which the new claim 
is founded, he will not be permitted afterwards to file a supplemental 
bill in the nature of a bill of review, founded on those facts ; for it 
was his own lâches not to hâve brought them forward at an earlier 
stage of the cause." Story's Eq. PI. § 423, p. 480. "Application for 
leave to file a supplemental bill based on facts that occurred and were 
known to the plaintiff soon after the filing of the bill cornes too late 
after the cause has been heard and determined on a lengthy référence 
to the master. Before the requisite leave will be granted to file a sup- 
plemental bill attacking a decree on the ground of newly discovered 
facts, it must appear that those facts could not hâve been discovered 
in the exercise of reasonable diligence in time to bave been set up in 
the original bill or in an amended bill." Street, Fed. Prac. § 1184, p. 
722. "Leave will not be given after decree to file a supplemental bill 
to set up matters which might with reasonable diligence hâve been as- 
certained and determined in the original decree, nor will it be permit- 
ted to vary the relief or principles established by the decree." 16 Cyc. 
360, and cases cited. This supplemental bill does not seek to impeach 
the decree in the sensé of setting aside the relief there granted, nor is 
it in aid of that decree in the sensé of seeking to give effect to the re- 
lief there granted, because ail the relief there prayed was granted and 
became immediately effective. What complainant does seek by this bill 
is to enlarge the relief formerly sought, to obtain rehef of a différent 
kind and on a différent principle. The décisions in this circuit and 
elsewhere are agreed that this cannot be done in situations like the 
présent one. 

In Mosgrove v. Kountze (C. C.) 14 Fed. 315, the original bill sought 
to subject certain real estate in the bill described to the payment of a 
judgment previously recovered against the Omaha & Northwestern 
Railroad Company. It was in the original bill averred that the re- 
spondents had received certain bonds amounting to $112,000, which 
they had converted to their own use, but it was not sought by the orig- 
inal bill then to subject the real estate to the payment of the judg- 
ment. A decree was rendered granting to complainants ail that was 
asked in their bill. Thereafter they asked leave to file a supplemental 
bill for the purpose of subjecting this personal property also to the 
payment of the balance alleged to be due upon the judgment. It was 
objected that the facts set forth in the supplemental bill might hâve 
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been ascertained arld pleaded by way of amendment to the original 
bill. McCrary, Circuit Judge, sustained the objection, saying: 

"It Is well settled that leave will not be granted, aCter decree, to file a 
supplemental bill for the purpose of setting up matters wbich mlght by the 
use of due diligence hâve been ascertained and pleaded by way of anieud- 
ment in the original suit. » * * Even If we do not look beyond tlie al- 
légations of the original bill, we hâve ample proof that the facts sought to 
be set by way of supplemental bill was, or might bave been, known to tlie 
complainants at the time the original suit was conunenced. But as already 
stat€d, it is sufficient if it appears that the facts sought to be set up by way 
of supplemental bill were known in time to hâve been presented by way of 
amendment to the original bill. It is not euough that they were not known 
when the original bill was flled. * * * It appears, therefore, that tlie 
complalnant chose to proceed against the real estate alone, doubtless upon 
tlie expectation that it vvould be entirely sufficient to satisfy his jiidgment. 
If in this he was mistaken, it does not by any means foUow that he caii at 
this late dày iîle a supplemental bill in the same case for the purpose of 
reaching other and différent property." 

To the same effect is Henry et al. v. Travelers' Ins. Co. (C. C.) 45 
Fed. 299. Caldwell, Circuit Judge, said: 

"iWhere the end may be obtained by an amendment, a supplemental bill 
will not be allowed. * * * It Is well settled that a supplemental bill 
brought for new matter must be flled as soon as practlcable after the matter 
is discovered" — ^elting Hoff. Ch. Pr. p. 398, wherein it is sald: "A party 
will not be permitted to file a supplemental bill when he bas submitted or 
agreed to a decree, after fuU knowledge of the facts which he seeks to bring 
forward by the supplemental blU." 

In City of Omaha v. Redick, 63 Fed. 1, 11 C. C. A. 1, our Circuit 
Court of Appeals, speaking through Judge Thayer, said: 

"A supplemental bill in the nature of a bill of review to obtaln a modifica- 
tion of a decree on account of newly discovered facts cannot be entertained 
when it appears that the new facts or circumstances were well known to 
the complalnant prior to the entry of the original decree. * * * It re- 
mains to be consldered whether, upon the authorities, a supplemental bill 
in the nature of a bill of review to obtain a modification of a decree can be 
properly entertained, which discloses no facts pertinent to the litigation and 
to the issues involved therein, except such as were well known to the com- 
plalnant prior to the flrst decree. A leading case on that point is Pendletoii 
V. Fay, 3 Paige [N. Y.] 204, where it was held that a supplemental bill ought 
to be flled as soon as the new matter sought. to be Inserted therein is dis- 
covered, and that, if a party proeeeds to a decree after the discovery of the 
facts upon which the new right or c]alm is founded, he will not be permitted 
afterwards to flle a supplemental bill, in the nature of a bill of review, 
founded on such facts." 

Where a court of equity takes jurisdiction in a case like the présent 
one, it draws to itself cognizance of the entire controversy. Having 
obtained jurisdiction upon sound équitable grounds for the purpose 
of preventing a muhiplicity of suits, it will retain it for further relief 
and will do fuU justice between the parties; and that, though the 
party may also be entitled to an action at law. In the Elevator Case 
(C. C.) 17 Fed. 200-204, Mr. Justice Miller said : 

"When either party, lessor or lessee, claims that acts ha:ve been done which 
render the continuing of the relation no longer proper, such party can go 
into a court of equity on gênerai principles, and ask to bave that lease set 
asirte, canceled and annuUed. In that case the court of equity sits holding 
t'ùe iscales of justice evenly between the parties, and mây say that it belleves 
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that such acts hâve been done by the lessee, for instance, as ouglit to ter- 
minate the agreement, or that he shall account by compensation and by 
payment of damages. And the court will déclare the agreement at an end, 
and set aslde, and annulled, and will uiake such orders as seem proper and 
rlght." 

In Preteca et al. v. Maxwell Land Grant Co., 50 Fed. 674, 1 C. C. 
A. 607, the Court of Appeals for this Circuit said : 

"From the averment of the bill it Is obvions the complainant resorted to 
equity to avoid a multipllelty of suits and irréparable damage resulting from 
continued acts of waste and trespass to land. Thèse are recoguized heads 
of equity jurlsdiction. A court of equity may take cognizance of a contro- 
versy to prevent a nmltiplicity of suits, although the exercise of such jurls- 
diction may eall for the adjudication upon purely légal rights and confer 
purely légal relief; and so a court has jurlsdiction to reatrain waste and 
trespass to land where the facts are of such a nature that the law cannot 
afford adéquate relief." 

This court took jurisdiction admittedly to restrain the commission 
of such trespasses as were charged in the bill which threatened to ren- 
der the property valueless for mining purposes. Such jurisdiction is 
sustained by ail the authorities (Oôlagah Coal Co. v. McCaleb et al., 
68 Fed. 86, 15 C. C. A. 270; Dimick v. Shaw, 94 Fed. 266, 36 C. C. 
A. 347; Erhardt v. Boaro et al, 113 U. S. 537, 5 Sup. Ct. 560, 28 L. 
Ed. 1113), and, incidentally having obtained jurisdiction for that pur- 
pose, the court may, and did, for the purpose of preventing a multi- 
plicity of suits, retain it for further relief, removed a cloud upon the 
title, quieted the title, and determined the right of possession. Big 
Six Development Co. v. Mitchell, 138 Fed. 279, 70 C. C. A. 569, 1 L. 
R. A. (N. S.) 332. It might als<5 as well, had it been asked to do so, 
hâve determined the damages from waste and trespass arising during 
the pendency of that litigation for which recovery is now sought. The 
right to full relief was the contention of complainant in the original 
suit and lies at the foundation of the présent bill as supplemental 
thereto. It was the keynote of the opinions both of the Circuit Court 
and of the Circuit Court of Appeals, and is supported by abundant 
authority. 

In his brief complainant nrges the right of a court of equity to 
grant this relief ; in fact, that the jurisdiction of this court once hav- 
ing been assumed for the purposes set out in the original bill is an ex- 
clusive one and that complainant is therefore barred from other ju- 
risdictions or from an action at law for the damages. In support of 
the former proposition he cites the Salton Sea Cases, 172 Fed. 792, 
97C. C. A. 214. Itisthereheld that: 

"Where a court of equity has acquired jurisdiction of a suit to enjoin a 
continuing trespass upon land, it may also, to prevent a multiplicity of suits, 
award damages for the Injury already done, although the same would also 
be recoverable by an action at law." 

And damages were awarded to the extent of $456,746.23. In the 
opinion (pages 799 to 802, inclusive, 172 Fed., 97 C. C. A. 223), the 
authorities are collected and carefûlly considered. The folio wing 
extract from High on Injunctions (4th' Ed.) p. 669, is quoted and 
approyed : "" 

186TP.— 36 
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"Where, therefore, a proper case is presented for an Injunctlon, an account 
of the waste already commltted and a decree for damages may be had In 
the Injunctlon suit. Indeed, this would seem to be but the exercise of the 
ordinary prérogative of equity that, when one resorts to a court of equlty 
for one purpose, hls case will be retained until the entire matter is disposed 
of upon the prineiple that the court having jurisdictlon of the cause for one 
purpose will retain it to give gênerai and complète relief, thereby preventing 
a multlplicity of suits." 

But complainant while contending for this same principle as sus- 
taining the relief prayed and accorded in the original suit, and as a 
foundation for that sought by his supplemental bill, nevertheless as- 
serts that his right to an accounting for damages did not accrue until 
after decree in the primary action which was afterwards stayed by 
appeal; and that, in as much as five years had not elapsed between 
the affirmance of that decree and the filing of his supplemental bill, 
he is entitled to this supplemental relief. In support of this conten- 
tion he relies upon the décision of the Suprême Court in New Orléans 
V. Gaines, 15 Wall. 624-633, 21 L. Ed. 215. This reliance of complain- 
ant ignores the distinction between damages in the nature of mesne 
profits or for use and occupation and those arising from waste and 
trespass. Mesne profits are such whereto the right is created by an ac- 
tion of ejectment brought and actually carried into judgment, not dam- 
ages which accrued anterior to or at the instant of the ouster. "While 
the action of ejectment remained in its original state, actual damages 
were awarded the plaintifï. But later, when the action was adopted as 
a mode of trying the title to real property and the proceedings became 
fictitious, the parties qnly nominal, the practice was introduced of 
allowing the claimant in ejectment to recover only nominal damages. 
Conséquent upon this it was necessary to devise some other means by 
which the claimant might hâve substantial relief, and this was efïected 
by a new application of the common action of trespass vi et armis, 
generally termed an action of 'mesne profits,' in which the plaintiff 
complained of his éjection and loss of possession, stated the time dur- 
ing which the défendant held the land and took the rents and profits 
and prayed judgment for the damages which he thereby sustained. 
The reason for this division of remédies seems to hâve been purely 
a matter of convenience, for it is obvions that, when both ques- 
tions were tried in the same action and the judgment was for the 
défendant, the time consumed upon the question of damages had 
been so much time wasted. Moreover, it was found that examina- 
tion into the question had a tendency to distract the attention of the 
jury from the more important question at issue, and so it was sug- 
gested by the court and acquiesced in by the profession that the action 
might be divided so as to let the question of title alone be passed on 
in the ejectment with nominal damages 'for conformity,' and leave the 
amount of actual damages to be ascertained in a subséquent action." 
10 Am. & Eng. Encyc. of Law, 535-537, and cases cited. This must 
hâve been the situation in New Orléans v. Gaines, 15 Wall. 633, 21 
L. Ed. 215, wherein it was said: 

"Until the decree in the main suit there was hère an existing cause of 
action to recover the mesne profits. No spécial action could be maintained 
fbr them until the title to the property should be judlcially determined. 
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* • * Speaking strlctly, there was not only no cause of action, but no 
right to the mesne profits until the judgment in the original suit." 

By statute in many states this rule has been changed, and it is op- 
tional with the plaintiff whether he demand and recover the mesne 
profits in his action of ejectment or pretermit them there and recover 
them in a subséquent action. In others the recovery in ejectment is 
the exclusive remedy. This is indicated by the décision of the Su- 
prême Court in Clay v. Field, 115 U. S. 260, 6 Sup. Ct. 36. 29 L. Ed. 
375, where it is said : 

"By paragrapli 2512 of that Code (Miss.), mesne profits for wliieh any dé- 
fendant in ejectment is liable may be sued for and recovered, eitiier in tlie 
action of ejectment, or by a subséquent separate action." 

Of course, the original proceeding in New Orléans v. Gaines per- 
formed the offices of a suit in ejectment. 

The damages hère sought to be recovered arise f rom waste or tres- 
pass. It is unnecessary for the purposes of this action to détermine 
which. Indeed, latterly the distinctions between waste and trespass 
hâve been largely obscured, if not obliterated. In support of his ac- 
tion complainant cites authorities involving both "waste" and "tres- 
pass," and uses the terms interchangeably. The Circuit Court of 
Appeals speaks of thé acts complained of as "continuing waste or 
continuing trespass," and both terms are repeated throughout the 
opinion. Manifestly a cause of action accrued for either upon the 
commission of the unlawful acts. The establishment of title was not 
essential to the bringing of the action. The old action for waste has 
almqst wholly f allen into disuse, and its place has been taken ver> 
generally by the action on the case in the nature of waste. The action 
On the case in the nature of waste is not of a poçsessory character, 
but is an action for the recovery of damages merely. A lessor may 
maintain the action, although he permits the tenant to retain posses- 
sion after the commission of waste and accepts rent for the f ull term 
for which the premises are let. Case in the nature of waste wiU lie 
against a tenant for years after the expiration of the term or after 
notice to quit, and may be maintained by any one having a reversion- 
ary interest in the premises wasted against any one who does the in- 
jury whether a tenant or a stranger. To prevent the commission of 
threatened waste, equity gives the remedy by injunction. This remedy 
has obvions advantages over the common-law remédies; and hence 
it is that the remedy by injunction has not only superseded the old 
common-law actions, but has to a great extent taken the place of the 
action on the case for damages. The remedy may be applied although 
a statute provides a remedy at law, unless, of course, the légal remedy 
is adéquate. If the remedy at law is inadéquate, an injunction will 
be granted in ail cases where a légal action would lie to recover pos- 
session of the land wasted or to recover damages. 

The foregoing principles are announced in the American & Eng. 
Encyc. of I^aw in its discussion under the title of Waste, and are 
borne out by the authorities cited in support. See 2 Taylor's Eandlord 
& Tenant (9th Ed.) p. 298, and following: 
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"In ordiuary cases the account for waste already committea is Incldental 
to the relief by injunction against future waste, and is directed upon tiie 
principle of preventing a neediess multiplicity o£ sults." 

[4] It follows that an action at law for this damage existed within 
the knowledge of the complainant before issue joined, and therefore 
it may be fairly stated that the statute of limitations with its équi- 
table analogy began to run before issue joined in the original suit. 
But, aside from that, complainant, having elected to appeal to a court 
of equity in the first instance, could still hâve prayed for such relief 
and could hâve had his damages ascertained in the main action as an 
incident thereto. Such a theory Mfould not hâve precluded the actual 
accounting from taking place after the rendition of the decree, and is 
not inconsistent with the common practice of instituting accountings 
under proper circumstances after final decree. But hère the com- 
plainant asked spécifie rehef . He received exactly what he asked for. 
Then he waited nearly five years, and now seeks to reopen this liti- 
gation for the purpose of obtaining other, further, and diflferent relief 
— not prayed in the original bill, not seasonably suggested to the court 
by amendment or otherwise, while the action was pending in which 
it might hâve been urged. No doubt he was at that time satisfîed with 
the royalty he had already received, electing to accept it for the use 
and occupancy of the mine for the limited period before the restrain- 
ing order was granted. His afterthought cornes too late. The case 
falls directly within Mosgrove et al. v. Kountze et al. (C. C.) 14 Fed. 
315; Henry et al. v. Travelers' Ins. Co. (C. C.) 45 Ked. 299; City of 
Omaha v. Redick, 63 Fed. 1, 11 C. C. A. 1. It may well be doubted 
whether the bar analogous to that of légal limitations has not arisen. 
Kelley et al. v. Boettcher et al, 85 Fed. 55, 29 C. C. A. 14. But it 
is unnecessary to place the décision upon that ground. He is seek- 
ing at this late date to make a supplemental bill long after decree per- 
form the office of a timely amendment. Statutes of limitations are 
statutes of repose designed to bring litigation to a seasonable end. A 
like purpose inheres in the doctrine of équitable lâches. 

The demurrer must be sustained, and the bill dismissed. 



MUXROE et al. v. CITY OF CHICAGO. 

(District Court, N. D. Illinois, E. D. February 16, 1911.) 

■ No. 10,346. 

Navigable Watkes (§ 20*) — Failuke to Opex Bridge— Liability for Injuby 
To Vessei^Negligent Navigation. 

ïhe steamer Markham, golng up Chicago river at nlght, wheu 800 feet 
away, signaled for the opening of the jackknife bridge at Taylor street, 
owned by the eity. The bridge was not opened, and the steamer pro- 
ceeded for 400 or 500 feet at slow speed, sigiialing twice more, aud then 
stopped and backed ; but her momentum and the current carrled her 
against the bridge, and she was Injured. The bridge was equipped, as 
required by the government régulations, with twq red lights in the ceuter, 
one on the end of each opening section, which changed to green lights 
when the sections and lights were ralsed. A city ordinance also required 

•For otlier cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a signal to be shown on the approacb and slgnallng of a vessel, when for 
any reason the bridge could not be opened ; but siicli ordinance was not 
observed. Held, that the red lights shown were in effect danger signais, 
showing that the bridge was closed, that so long as they remained so the 
steamer was bound to keep under such eontrol that she could be stopped 
before striking the bridge, and that the injury was due to her négligent 
navigation, and the city could not be held liable therefor. 

lEd. Note. — For other cases, see Navigable Waters, Cent. Dig. § 90 ; 
Dec. Big. § 20.*] 

In Admiralty.' Suit by William Munroe and others, as owners of 
the steamer Markham, against the City of Chicago. Decree for re- 
spondent. 

C. E. Kremer, for libelants. 

Edward J. Brundage, Corp. Counsel, and Charles M. Haft, Asst. 
Corp. Counsel, for respondent. 

CARPENTER, District Judge. On October 19, 1909, the steamer 
Markham was bound up the Chicago river, and while opposite Polk 
Street signaled for the Taylor street bridge. The first signal was given 
when about 800 f eet f rom the bridge. The Markham was proceeding 
under slow check, as slow, in f act, as it was possible for her to go and 
maintain steerage. It was about 5 o'clock in the morning. The at- 
mosphère was clear, and the captain could see the two red lights in the 
center of the bridge. This bridge was of the jackknife or bascule va- 
riety, and was equipped with the lights prescribed by the Lighthouse 
Board under the direction of the Department of Commerce and Labor, 
namely: There were placed on each leaf, near the point where they 
touched, and on the upstream and downstream sides, a square lantern 
swinging behind a frame containing a circular panel of red and green 
colored glass, with the resuit that when the bridge was closed there 
would be shown on the upstream and downstream sides two red lights 
close together in the center of the bridge, and when completely open 
two green lights at an élévation on each side of the opening. There 
were also stationary red lights at the lower side of each leaf, showing 
the width of the channel. The lights in the center of the bridge flashed 
red when the bridge was down, and green when the bridge was open. 
On the morning of the accident the bridge was down, with the two 
red lights in the center showing, indicating that the bridge was closed. 

When the Markham had proceeded 200 or 250 feet, after her first 
signal, her master signaled again for the bridge to open. The bridge 
was not opened, nor was any bell rung (indicating to those on the 
Street that the bridge was opening, or about to be opened), nor was 
any other signal given which could hâve led the master of the vessel 
to believe that the bridge was to be opened. The steamer then pro- 
ceeded about 200 feet further downstream, when she signaled a third 
time and stopped her engines. The current was carrying the boat 
towards the bridge at about three miles an hour, and the captain, at 
this point realizing that the bridge was not going to open, backed the 
steamer. The momentum of the boat, however, carried it against the 
bridge, and a damage resulted, it is claimed, bf $1,000. The pilot 
house was taken off, and one of the spars broken. 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The answer of the city sets up the following ordinances of the city 
of Chicago, which were admitted to be in force at the time of the 
accident : 

"992. Vessel Signais. — ^The commissioner of public works Is hereby required 
to provide and maintain at the several bridges over the Chicago river and ita 
branches and the Calumet river, In the best and most practicable manner, 
vessel signais as required by this article. 

"993. Signais Prescribed. — Each signal shall be a. bail of sultable material 
of red color for use in the daytime, and shall be not less than twenty-four 
inches in diameter. The signal for the nighttime shall be a red lantern of 
such size and so placed and arranged, \yhen elevated, as to be easily seen 
up and down the river and the street. Such signais shall be elevated when 
upon the approach of any vessel, such vessel having signaled for the bridge, 
the bridge tender for any reason cannot open such bridge, and the same shall 
remain elevated untll the bridge can be opehed: Provlded, also, that after 
any bridge bas been open for the purpose of permitting vessels to pass 
through, the proper signal shall be elevated before the bridge is closed and 
be kept elevated for fully ten minutes for such persons, teams, or vehicles 
as meiy be Ih waiting to pass over, if so much tlme shall be requlred Avheu 
such signais shall be lov^'ered. At ail other tjmes such signais shall remain 
lowered. , 

"994. Duty of Vessels — Péi}ip.l,ty. — It shall be unlawful for the owner, of- 
flcer, or other person in charge of any vessel in transit upon the Chicago 
river and îts branches or the Calumet river or any part thereof, to attempt 
to navigate any such vesgel past any of the bridges over said river or 
hra,nches; VFhile said signais arç elevated, or while the said bridges or any 
of them may be openlng or elosing. Any person who shall violate any pro- 
vision of this section shalj be fined not less than ten dollars nor more than 
flfty dollars for each offense." 

It is claimed by the Hbelant that it was the duty of the city to open 
the bridge, vipon proper signal being given by the vessel ; that a bridge 
is an obstruction to navigation, and must be operated witli a minimum 
of inconvenience as to vessels; that the right of navigation is para- 
mount to ail other rights. It is also claimed that under the city ordi- 
nance it was the duty of the city to hâve given some signal, advising 
the vessel that the bridge was not going to open, and that such signal 
must be given in time to permit the vessel to guard against striking 
the bridge. 

Great reliance is placed by libelant upon the case of Clément v. Met- 
ropolitan West Side El. Ry. Co., 123 Fed. 271, 59 C. C. A. 289, decided 
by the Court of Appeals . in this Circuit in 1903. In that case the 
steamer Prince, proceeding south from Washington street bridge, in 
the Chicago river, passed safely through the Washington, Madison, 
and Adams street bridges. At the Adams street bridge the captain sig- 
naled for the bridge at Jackson street, and when about 150 feet north 
of Jackson street signaled for the opening of the Metropolitan Rail- 
way bridge. It was at night, and the red lights on the Metropolitan 
bridge were showing. The Jackson street bridge opened, pursuant to 
the signal; but, through some defect in the machinery, the railroad 
bridge could not be operated. It appeared from the évidence that the 
master of the vessel could not see the red lights on the Metropolitan 
bridge until after he had passed through the draw of the Jackson street 
bridge, and at that time he could not check his vessel, so as to prevent 
a collision with the railroad bridge. The Court of Appeals held that 
the failure on the part of the railroad company to raise the bridge 



MUNEOE V. CITT OP CHICAGO 567 

promptly, when it had ample notice of the approach of the vessel, 
was an act of négligence, ând that it was the duty of the railroad Com- 
pany, when its bridge tender found that the bridge would not open, 
to give some sort of a warning signal "that would timely notify the 
vessel of the difficulty and of the danger that was imminent, of which 
she could not otherwise be informed." 

Libelant also relies upon City of Chicago v. Mullen, 116 Fed. 292, 
54 G. C. A. 94, which holds that the city, by the ordinance already 
quoted, has designated a means by which those in charge of vessels 
plying the river shall know whether the bridge is or is not opened for 
passage, and that masters of vessels are entitled to rely upon a proper 
display of the signais provided for in the ordinance. In that case, how- 
ever, the bridge, which was operated by electricity, was opened to let 
the vessel go through; but it failed to stop at the center protection, 
and the fact that it was operated by a bridge tender who knew nothing 
about electrical machinery was held to constitute the négligence which 
caused the accident. The vessel was invited to proceed through the 
draw, because the bridge opened in response to its signal. 

The city, in this case, had complied with the requirements of the 
lyighthouse Board. By its ordinances it had prescribed some further 
régulations with référence to the signais on the bridges. If the city 
had operated the signais prescribed by the ordinances so as to mislead 
the captain of the vessel, I would be inclined to hold that by passing 
an ordinance broader than the fédéral requirement it would be obliged 
to live up to it. In this case, however, the master of the vessel was not 
misled. He knew when he went through the draw at Polk street that 
the Taylor street bridge was down. At that time he was 800 feet 
away. There was no time when he had any right to believe that the 
bridge was going to open, and it was his duty to keep his beat under 
such control that it would not come into collision with the bridge. 
The bridge tender gave no signal to proceed^gave no indication that 
the bridge was going to open. No bell was rung indicating to the traf- 
fic on the highway that the bridge was about to open. The only sig- 
nal apparent to the master of the Markham was the red light provided 
by the government régulations, which is, in effect at least, a danger 
signal, and that signal he was bound to observe. It is a matter of com- 
mon knowledge that a red light used in traffic or transportation means 
an obstruction or a danger of some sort to the passers-by. 

The Hbelant claims that the vessel was "in extremis." Very likely 
it was, but placed there by its master. The danger was apparent, and 
it was the duty of the master to hâve avoided it, if possible, and the 
évidence shows clearly that, had the master not taken it for granted 
that the bridge would open, pursuant to his signal, he could hâve 
stopped the boat in time to hâve avoided the accident. 

A single authority, it seems to me, is sufficient to illustrate the rule 
which is controlling ïn this case. In Kelley Island Co. v. City of 
Cleveland (D. C.) 144 Fed. 207, it appears that a contracter employed 
by the city had removed the protection piling from in front of certain 
submerged beams around a bridge. Neither the contracter nor the 
city had furnished to navigators any warning that the protection had 
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been removed. At the same time, it was well known to tlie capta..ri 
of the steamer which was damag-ed. The court said : 

'Tlie reuioval of thèse protection plies may hâve been a concurrlug cause 
of the injury, but the accident did net occur because there was no warniug 
there to inforni navlgators of the river how close they might approaoh the 
pier with safety. The Ohio did not strlke the hidden beams because her 
uiaster thought it was safe to go there; but she went there in spite of the 
master and wheelsman, aud when, accordlng to their testimony, they were 
endeavoring to keep farther out in the channel and away from the pier. 
The captain of the Lutz testifies that he was trying to keep out as near the 
mlddle of the channel as he possibly could ; that he knew the protection 
piling had been taken out, and he told the pilot, as they were going upstream, 
to keep avi'ay from the center pier as far as possible, as 'she had her pro- 
tection removed.' The wheelsman gives the same account of it. Now the 
libelant bas strenuously endeavored to hold the city llable for this accident, 
and we may assume that this testimony is true, sinee sueh hearing as it 
bas is against the contention of the eity's liability. It follows, therefore, 
from ail the testimony in the case, that the accident would hâve happened, 
even if the city, or the eity's contracter, had maintained some warnlng sig- 
nal indlcating the point beyond which it was dangerous to go. If that be 
true, the city could not be at fault in relation to this accident, if, in the 
work of removing tlie pier, it removed the protection piles. To say that 
because, in the progress of the work of repair or reconstruction, it had re- 
moved the piles set up to protect vessels and protect the bridge, it could be 
held liable for a collision between a passing vessel and a portion of the pier, 
when the collision did not occUr in conséquence of the failure to warn navl- 
gators of the location of the pier, is to say, in effect. that the city did not 
liave the right to remove the protection piles at ail, if, in the course of the 
reconstruction of the bridge, it seenaed to becorae necessary to do so. I 
therefore hold that the city is not liable." 

It is true the Circuit Court of Appeals for this Circuit, in Clément 
V. MetropoHtan West Side EL Ry. Co., supra, said : 

"A bridge spanning a navigable river is an obstruction to navigation, tol- 
erated because of necessity and convenieuce to commerce upon land. Such 
a structure must be so maintained and operated that navigation may not 
be impeded more than is absolutely necessary ; the rlght of navigation belng 
paramount. It is Incumbent upon the owner that the bridge be so con- 
structed that it may readily be opened to admit the passage of craf t, and 
maintained in suitable condition thereto. It is also his duty to place in 
charge those who are compétent to operate the bridge to watch for signais, 
and to open the bridge for the passage of vessels. and for the performance 
of sueh delegated duty he is responsible. It is also his duty to equlp the 
bridge with proper lights glving warning of the position of the bridge and 
of its opening and closing. If for any reason the bridge caniiot be opened, 
proper signais should be given to that effect, such as will warn the ap- 
proaching vessel in time to heave to. A vessel, ha ving given proper signal 
to open the bridge, and prudently proceeding under slow speed, lias, in the 
absence of proper warning, the right to assume that the bridge will be timely 
opened for passage. She is not bound to heave to until the bridge bas been 
swung or raised and loeked, and to crltically examine the situation before 
proceeding, but may carefully proceed at slow speed upon the assumptlon 
that the bridge will open in response to the signal, and may so jiroceed until 
such time as it appears by proper warning, or in reasonable view of the 
situation, that the bridge will not be opened, when it becoines the duty of 
the vessel, if possible, to stop, and, if necessary, to go astern." 

This ruling does not, it seems to me, in any way relieve the master 
of the Markham from his obligation to exercise common sensé when 
confronted with a situation that was perfectly apparent. The only 
signal exhibited from the bridge was a danger signal, indicating that 



ÏN EE WILLIAM HILL & SONS 569 

the bridge was not open. He had a perfect riglit to proceed at a slow 
speed upon the assumption that the bridge would open in response to 
his signal ; but he had no right to proceed at such a speed, having due 
regard for the current and the distance between him and the bridge, 
that he could not stop and back his boat in time to avoid the accident. 
As well might it be said that a vessel approaching the Chicago avenue 
crib in a fog, whose captain saw the obstruction m ample time to stop 
or change his course, could proceed and damage his boat by coUision 
with the crib, and then claim damages from the city because it had 
not given proper signal by way of whistle or bell. 

The position which I hâve taken seems to be borne out fully in the 
two cases of Smith v. City of Shakopee, decided by the Court of Ap- 
peals in the Eighth Circuit; the first trial being reported in 97 Fed. 
974, 38 ce. A. 617, and the second in 103 Fed. 240, 44 C. C. A. 1. 

The accident in this case was due entirely to the fault of the master 
of the Markham, and the libel is dismissed, at libelant's costs. 



In re WILLIAM HILL & SONS. 

(Bistrict Court, E. D. Pennsylvanla. Aprll 19, 1911.) 

No. 3,151. 

1. Evidence (§ 461*) — Testimony Affectino Wkitings— Admissibilitt. 

Under an agreement, in a note secured by collatéral, that the securlties 
should be applicable to any otlier obligation held by the payée, paroi évi- 
dence offered by the payée is not admissible to show that the parties un- 
derstood that the collatéral was to eover the debts of the pledgor's firm. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2129-2133; 
Dec. Dig. § 461.*] 

2. Paetneeship (i 187*) — Pledges — Application of Collatéral. 

An agreement. In a note secured by collatéral, that the securlties should 
be applicable to any other obligation held by the payée, entitles the payée 
to apply surplus proceeds of the collatéral to an obligation of a flrm of 
which the maker is a partner. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 340, 342 ; 
Dec. Dig. § 187.*] 

In the matter of William Hill & Sons, bankrupts. On review of an 
order of Référée Alfred Driver on a claim to surplus funds. Af- 
firmed. 

George J. Edwards, Jr., and John E. Sibble, for trustée. 
William S. Furst, for Southwark Nat. Bank. 

J. B. McPHERSON, District Judge. William Hill was a member 
of the bankrupt firm. Since March, 1896, the firm had been a deposi- 
tor and borrower in the Southwark National Bank, and owed the bank 
about $10,000 when the pétition was filed. William Hill individually 
had also been a depositor and borrower ; his separate transactions be- 
ginning in November, 1904. When the pétition was filed his individ- 
ual debt was $4,800, and for this sum the bank held certain stock and 

*For other cases see sarae topic & § numeer ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



570; 186 FEDERAL REPORTER 

two policies of life Insurance as collatéral security. The stock has 
been sold and the proceeds properly applied. The policies hâve a 
known surrender value of $2,400, and this is about $1,600 more than 
enough to pay the balance due. Who is entitled to this surplus ? The 
trustée of Hill's individual estate claims it, and the bank also claims 
it on account of the firm's indebtedness. The bank's position is based 
upon thèse facts: When Hill borrowed from the bank in 1904, and 
whenever the note was afterwards renewed, he signed the printed 
form commonly used by the bank, which contained, inter alia, the fol- 
lowing clause: 

"And It Is further agreed that the seeuritles hereby pledged, together with 
any that may be pledged hereafter, shall be applicable in like manner to se- 
cure the payment of any past or of any future obligations held by the, holders 
of thèse obligations, and ail of the securities so pledged and in their haiids 
shall stand as one gênerai continuing collatéral security for the whole of the 
obligations of the undersigned, so that the deflciency on any one shall be made 
good from the collaterals for the rest." 

[1] Other évidence was ofïered — a déclaration of Hill, and some 
testimony given by the président of the bank — to the efïect that Hill 
and the bank understood that the collatéral was to cover the debts of 
the firm, as well as Hill's individual debt; but I give it no weight. 
In my opinion, nothing in the case takes it out of the gênerai rule that 
the meaning of a written agreement is to be drawn from its own lan- 
guage, read in the light of the transaction and the situation of the 
parties. I therefore exclude the évidence in favor of the bank as I 
should be disposed to exclude évidence against the bank. 

[2] The situation briefly was this : 

The firm of which Hill was a member was already indebted to the 
bank upon partnership notes — or, if not actually so indebted at the pré- 
cise date in November, 1904, was at ail events a business customer, and 
was likely to become so indebted at any time in the usual course of 
afïairs. Upon such notes Hill was already liable as a partner, or 
would be so liable whenever they should be given. He desired accom- 
modation for an individual purpose, and gave an individual note, se- 
curing it by the collatéral in question. What did the parties mean by 
the foregoing clause? To my mind they meant what they seem to 
say: Ail the collatéral is to stand as a gênerai continuing security to 
protect the bank against "the whole of the obligations" of William 
Hill, and is to be applied to his past, as well as to his future, obliga- 
tions. On its face the clause applies, not only to an obligation upon 
which he would be liable as an individual, but also to an obligation 
upon which he would be liable as a member of the firm. Both are 
alike his "obligations," and I find nothing in the circumstances of the 
transaction or in the situation of the parties to justify a restriction of 
the natural and ordinary sensé borne by the language of the clause. 
To one kind of obligation, already in existence, he thus adds another 
kind, and pledges the securities to protect both. 

A similar resuit has been reached in Massachusetts. Hallowell v. 
Blackstone Bank, 154 Mass. 359, 28 N. E. 281, 13 L. R. A. 315. 
There the language of the individual note was: 
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"On the nonperformance of tlïese terms, sald bank applying the net proceeds 
to the payment of thls note and aceounting to me for the surplus, If any ; 
and it Is hereby agreed that such surplus, or any excess of collaterals upon 
thls note, shall be applicable to any other note or claim against me held by 
said bank." 

This was held to justify the application of a surplus to a previous 
obligation of the firm, although the collatéral had been pledged prima- 
rily to secure an individual debt — the court saying : 

"The question remains whethèr the bank is entitled to hold the securlty for 
the bills which were accepted by Smlth's firm, and not by him Individually. 
It cannot be denied that the aeceptances were 'claims against hlm,' or that. 
the words used in his note were broad enough to embrace firm aeceptances, 
unless there is some reason in the context, the circumstances, or mercantile 
practice, to give them a narrower meaning. Singer Manuf. Co. v. Allen, 122 
Mass. 467; Chuck v. Freen, Mood. & Malk. 259. If Smith had had private 
dealings and a private account with the bank as a depositor, and his firm also 
had had dealings and an account there, and Smith had given securlty In the 
terms of his note in order to be allowed to overdraw or to obtain a discount, 
it may be that the generallty of the language would be restrained to the Une 
of dealings in the course of which it is used. Ex parte McKenna (City Bank 
Case) 3 De G., F. & J. 629. See Lindl. Part. (5th Ed.) 119, and note. But we 
are called to eonstrue a printed form used by the bank, and presented by it 
for those who borrow from it to sign. The question is : What is the reason- 
able interprétation of such words, when insisted on as a gênerai formula to 
be used by would-be borrowers, irrespective of any spécial course of business 
of the partlcular person who signs it, which, for the matter of that, there 
does not appear to hâve been in this case. For ail that appears, the note men- 
tioned may hâve been the only transaction that ever took place between the 
défendant and the plaintiff's Insolvent alone. The printed form, it may be 
assumed, would hâve been used by the bank equally in a case where the bor- 
rower was the principal man In his flrm and the only one known to the bank, 
was borrowlng for bis firm dally, and had never borrowed for himself but in 
this instance, and in a case where the borrower's membership in a firm whose 
notes the bank held was unknown. Thls being so, in the opinion of a ma- 
jority of the court there is no sufflclent reason for hot giving the words their 
fuU légal effect. The clause pledging the property for any otber elalms against 
the debtor is not Inserted wIth a vlew to certain spécifie debts, but as a drag- 
net to make sure that whatever conies to the creditor's hands shall be held 
by the latter untU its claims are satlsfied. Cory on Accounts and Lindley on 
Partnership hâve made it popular to refer to a mercantile distinction between 
the firm and its members. But we hâve no doubt that our merchants are 
perfectly aware that elaims against thelr firms are claims against them, and 
when a merehant gives securlty for any claim against him, and there Is 
nothing to eut down the literal meaning of the words, he must be taken to 
include claims against him as partner." 

In New York there is an apparently opposing décision — Bank v. 
Thompson, 121 N. Y. 280, 24 N. E. 473— ahhough it is possible to 
distinguish the cases upon the facts. Thompson individually borrowed 
from the bank, and secured the loan by a mortgage, conditioned, inter 
alla, to secure the payment of "ail sums of money which now are or 
shall at any time be due or owing by him to said bank upon any ac- 
count whatever." Several years afterwards he entered a partnership, 
and the firm also borrowed money from the bank. The court held that 
the mortgage did not cover the firm notes, saying : 

"It is clear that, at the time of the exécution of the mortgage, the parties 
did not contemplate any firm indebtedness, or any indebtedness of a flrm of 
which Reynolds might be a member. ïhe plaintifC was deallng with hlm in- 
dividually, and it was obtaining securlty for his individual and Personal obli- 
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gâtions, aijd a.falr construction of the laiiguage stiows that it was inteuded to 
secure suçh. obligations and sucti .only. Tlie language is broad and gênerai, 
and carefully tïaméd, so as to inake sure that ail such obligations sliould be 
covered. in ordinary commercial language the obligation o£ a flrui would 
not be spoKen of as the obligation of any one of its liiembers, and a firui' Is 
regarded as an entity distinguished from ail the individual members of which 
it is. conjppsed. * * , * This mortgage.must be regarded as a commercial 
instrument,^ executed in commercial transactions, and must be construed as 
ordinary commercial men would understand the language used; and we think 
that among business men a (distinction is made between the firmas an entity 
and the members who compose it. and that this language would not be under- 
stood ^s broad enough to cover the iudebtedness of a flrm of which ïhomi)son 
was a .inember, and for whose debts, jointly with the other members of the. 
flrm, he could be made responsible." 

Without iiïsisting on the distinction that may be drawn between 
thèse décisions, and regarding them as directly opposed, I prefer the 
ruHng in Massachusetts. Spécial cases may no doubt arise where it 
may be proper to prove that the parties intended to cover only one 
class of obligations by a pledge that apparently covers other classes 
also; but (speaking generally) I perceive no satisfactory ground for 
restricting the plain, natural meaning of a commercial instrument in 
common use. The clause in question is ordinarily employed for the 
précise purpose of reaching ail the debtor's pledged obligations, of 
every kind and whenever given; and, since the object is lawful, there 
seems to be no reason why as a gênerai rule this ordinary business 
transaction should not be allowed to hâve its intended efïect. Very 
recently the Court of Appeals of the Third Circuit — Soisson v. Bank, 
181 Fed. 641, 104 G. C. A. 371 — declined to permit a similar instru- 
ment to be varied by paroi testimony. But hère there is no paroi testi- 
mony to vary it, or attempt to vary it; and the only ground for seek- 
ing to restrict it is the argument, supported by one décision, that a 
written instrument should be construed to mean something else than 
the parties themselves hâve agreed upon. This is a dangerous field to 
enter upon, especially in the absence of testimony to support the ex- 
periment. If the New York case is allowed to stand upon its own 
facts, the argument has very little to recommend it. 

The referee's order was right, and is aiifirmed; but it is now mod- 
ified, so that the period allowed by him shall extend to and include 
May 1, 1911. 



WASHINGTON WATEB POWER CO. v. WATERS et al. 
(Circuit Court, D. Idaho, N. D. September 1, 1910.) 

1. Emisent Domain (§ 1*) — Atjthobity to Oondemn. 

Authority to oondemn land for public use must be found in the positive 
law. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 1 ; Dec. 
Dlg. § 1.*] 

2. OoNSTiTUTioNAL Law (§ 29*) — Bminent Domain (§ 66*) — Authority to 

Oondemn— Constitution— Self-E!xeccting Provisions— Pukposks. 

Const. Idaho art. 1, § 14, provides tbat lands may be condemned for 
certain specifled uses, not including flowage for electric power plants, and 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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then provides that any other use nece.ssary to the complète development 
of the materlal resources of the state or the préservation of the health of 
its inhabitants is declared a public use. Beld, that the détermination of 
what should be declared to be public uses in addition to those specified 
in the constitutional provision was not within the exclusive jurisdiction 
of the Législature, and hence, in the absence of statute deflning the same, 
the gênerai constitutionar provision would be held to be self-executing, 
and the courts authorized to détermine whether a particular use for 
which land was sought to be condemned veas a public use within such 
provision. 

[Ed. Note. — For other eases. see Constitutional Law, Dec. Dlg. § 29 ;* 
Eminent Domain, Cent. Dig. §| 165-167 ; Dec. Dig. § 66.*] 

3. Eminent Domain (§ 35*)^Rigiit to Exercise— Public Service Coepoea- 

TION. 

A corporation organized to generate and furnish electric energy was 
a pubUc service corporation authorized to exercise the right of eminent 
domain, though It did not render a service directly to the public, but fur- 
nished electricity for distribution to the consumers by other persons and 
corporations. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. i 80; 
Dec. Dig. § 35.*] 

Complaint by the Washington Water Power Company against 
Charles Waters and others to condemn land for the flowage of Cœur 
d'Alêne Ivake incident to the construction of an electric power plant. 
On demurrer to plaintifï's third amended complaint. Overruled. 

Post, Avery & Higgins and Gray & Knight, for plaintiff. 
Kerns & Ryan, for défendant. 

DIETRICH, District Judge. The defendant's demurrer to the 
amended complaint herein was submitted orally at the May term, and 
at that time the view was intimated that, with the exception of cer- 
tain objections bearing upon the question of fédéral jurisdiction, it 
would be overruled. In the third amended complaint to which the 
demurrer is now submitted, the jurisdictional defects seeni to hâve 
been cured, and upon further reflection and considération I am still 
inclined to hold to the opinion that in other respects the objections 
are not well taken, and that, therefore, the jurisdictional facts being 
sufficiently alleged, the demurrer should be denied. 

The principal points urged are involved in a case between the same 
parties, now pending upon appeal from the District Court of the 
Eighth Judicial District of the state, in the Suprême Court, and 
through the kindness of counsel I hâve had the benefit of the elaborate 
printed briefs prepared in support of the argument to be made in 
that appeal. The fîrst objection made by the défendants is that the 
plaintiff cannot maintain the action, which is a proceeding in eminent 
domain for the condemnation of lands necessarily flooded by the 
raising of the waters in Cœur d'Alêne Lake by the plaintiff for the 
purpose of generating electrical energy to be used for power and 
lighting purposes, because the right of eminent domain does not ex- 
ist except by express enac'tment, and there is no provision in the 
laws of the state of Idaho authorizing the condemnation of private 
property for the purpose of generating power. 

•Por other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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'[ 1 ] It is not controverted that aùthority to condemn must be f ound 
in the positive law, and I think it must f urther be conceded that while 
the Législature bas made gênerai provision for the mode or manner 
of condemning, and bas expressly specified a number of purposes for 
which private property may be condemned for public use, the pur- 
pose or use under considération has not anywhere been expressly 
designated or referred to. 

[2] While unquestionably, therefore, adéquate provision for pro- 
cédure may be found in the statutes, if the right to proceed exists, 
that right, if any there be, must be sought for in the Constitution, and 
not in the statutes of the state. By section 14 of article 1 of the Con- 
stitution, it is provided that: 

"The necessary use of lands for the construction of réservoirs, or storage 
basins, for the purposes of irrigation, or for rights of way for the construc- 
tion of canals, dltches, flumes or pipes, to convey water to the place of use, 
for any useful, bénéficiai or necessary purpose or for drainage; or for the 
drainage of mines, or the working thereof, by means of roads, railroads, 
tramways, cuts, tunnels, shafts, holsting works, dumps or other necessary 
means to their complète development, or any other use necessary to the com- 
plète development of the material resources of the state, or the préservation 
of the health of its inhabitants, is hereby declared to be a public use, and 
subject to the régulation and control of the state. Private property may be 
taken for a public use, but not untll a just compensation, to be ascertained 
In a manner prescribed by law, shall be pald therefor." 

It will be noted that hère there is no express inclusion of a use for 
power purposes, but the plaintiff relies particularly and exclusively 
upon the clause which provides that: 

"Any other use necessary to the complète development of the material re- 
sources of the State, or the préservation of the health of Us inhahitants, is 
hereiy declared to be a puMio use." 

In this view, the controversy is reduced to substantially a single 
question, namely, whether or not under this gênerai clause, in the 
absence of an expression of législative will, the judiaial department 
is authorized to détermine whether or not a given use is generally or 
under the particular circumstances of the case, "necessary to the com- 
plète development of the material resources of the state, or the préser- 
vation of the health of its inhabitants." It is the position of the plain- 
tif! that such power is conf erred upon the courts, and, upon the other 
hand, the défendants contend that it is exclusively within the prov- 
ince of the législative department to détermine specifically what uses 
are necessary to the development of the state, or to the health of its in- 
habitants ; in other words, that the clause is to be construed as a délé- 
gation of aùthority, not to the courts, but to the Législature. 

While the question is not entirely f ree f rom doubt, my first impres- 
sion was, and my view still is, that, to give the constitutional déclara- 
tion efïect, it was necessary for the Législature only to prescribe the 
requisite judicial procédure, which it is thought is amply provided 
for in the gênerai statutes pertaining to .proceedings in eminent do- 
main. As will be noted, it is declared by the Constitution that any 
use "necessary to the development of the material resources of the 
state, or the préservation of the health of its inhabitants," is a pub- 
lic use, and to this statement is appended the further déclaration that 
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"private property may be taken for a public use, but not until a just 
compensation, to be ascertained in a manner prescribed by law, shall 
be paid therefor." It is well understood that the power of eminent 
domain is an incident of sovereignty, and may therefore be exercised 
either by the fédéral government, or by a state, by virtue of its sov- 
ereignty. In the absence of constitutional limitations, the authority 
to déclare for what purposes and under what circumstances and in 
what manner the power may be exercised rests in the Législature. 
However, the people, the primary source of ail power, instead of 
leaving such authority to the unrestricted discrétion of their repré- 
sentatives in the Législature, may express their will in the paramount 
law, the Constitution, and it may not be doubted that their will so ex- 
pressed directly is quite as effective as if, through représentatives, 
it were expressed indirectly in législative enactment. The statutes 
of the state pertaining to the exercise of the right of eminent domain 
are found under Title 7 of the Revised Codes of Idaho, commencing 
with section 5210, which prescribes in some détail the uses in behalf 
of which the right of eminent domain may be exercised. Sections 
5211 and 5212 classify the estâtes and rights and private property 
which may be taken for public uses. Section 5213 provides that, 
before property can be taken, it must appear that the use to which 
it is to be applied is one authorized by law, and that the taking for 
such purpose is necessary. Section 5214 provides that, "in ail cases 
where land is required for public use, the state or its agents in charge 
of such use may survey and locate the same." Sections from 5215 
to 5229, inclusive, prescribe in full the procédure to be followed where 
it is sought to expropriate property for public use, including the as- 
certainment of the "just compensation" to be paid as a condition pré- 
cèdent to the right to take. It may not be doubted that the déclara- 
tions contained in the Constitution are at least of equal dignity with 
those contained in the statute,. and are quite as effective as they would 
be if they had been made by the Législature instead of directly by the 
people. That being true, and the Législature having provided the 
judicial procédure for condemning property for a public use, it is 
clear, for instance, that if from section 5210 of the statutes which, 
as already stated, speciiically désignâtes in détail a large number of 
purposes in behalf of which the right of eminent domain may be ex- 
ercised, there were omitted ail références to the "use of lands for the 
construction of réservoirs, or storage basins for the purposes of ir- 
rigation," the right and power to condemn for such purposes would 
still be complète because by the fundamental law of the state such a 
purpose is expressly declared to be a public use, and by gênerai stat- 
utory law the mode and method of ascertaining the just compensa- 
tion and of condemning property for public use has been prescribed. 
There is nothing left to be donc. Taking the Constitution and the 
statutes together, the law is clear, comprehensive, and complète. The 
fact that in section 5210 the Législature has substantially re-enacted 
the déclaration of the Constitution to the effect that the use of lands 
for the construction of réservoirs, etc., is a public use, is unimportant, 
and does not operate to enlarge or in any wise modify the right of 
eminent domain; in other words, what by the terms of the Consti- 
tution is declared to be a public use is such a use quite as fully before 
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as after the Législature speaks. 

nature of the use, therefore, the Constitution must be hekl to l}e self- 

executing, and the nature of such a use is not in any wise affected liy 

an affirmative or a négative déclaration of the Législature, or by its 

silence. 

Proceeding a step farther, suppose, for the purpose of illustration, 
that thè gênerai clause which we hâve been considering were not found 
in the Constitution, but was found appended to and a part of section 
5210 of the Revised Codes. In that case it would not be seriously 
controverted that the language, though gênerai, would be sufficient 
to invest the courts with power to détermine upon judicial inquiry 
whether or not any particular use, for which it is sought to exap- 
propriate private property, is necessary to the development of the 
material resources of the state, or to the préservation of the health 
of its inhabitants. But, if the clause would hâve such virtué as a 
statutory enactment, is there any good reason for denying to it the 
same effect as a provision of the Constitution ? True, it is possible 
to assume that the people in adopting the Constitution intended to 
confer the authority upon the Législature, and not upon the courts, 
but there is nothing in the instrument reasonably requiring such a 
construction. The clause is co-ordinated with other clauses which 
clearly and specifically and positively define certain public uses as 
not to leave anything for the Législature to do, and, if it was intend- 
ed that the gênerai provision should not become operative until it 
should be amplified and rendered spécifie by the Législature, it is 
strange that "such intention was not expressed or intimated by some 
appropriate phraseology. There is no inhérent difficulty in authoriz- 
ing the courts to perform the function. It is not extra judicial in its 
nature, and is closely akin to inquiries which the courts are ordinarily 
under the necessity of making when the right to condemn is put in 
issue. We are without any évidence that it was thought by those who 
formulated the Constitution that the Législature was more compétent 
or was more likely to reach a just conclusion than the courts ; nor does 
such a view generally prevail. Upon the other hand, we bave in the 
state of Washington évidence of the existence of a contrary opinion, 
for there we find embodied in the Constitution of the state the déclara- 
tion that : 

"Wlienever an attempt is made to take private property for a use alleged to 
be publie, the question whether the contemplated use be really public shall be 
a judicial question and determined as such without regard to any législative 
assertion that the use Is public." Section 16, art. 1, Const. Wash. 1889. 

Moreover, if it be true that where the Constitution of a state is 
wholly silent upon the subject, the power of eminent domain resta 
entirely with the Législature, section 14 of article 1 of the Con- 
stitution of Idaho, in so far as it defines what are public uses, must 
be construed not as a délégation of but as a limitation upon the power 
of the Législature. Without any previous constitutional authoriza- 
tion, the Législature could doubtless déclare the uses mentioned in 
section 14 to be public uses and the only eiïect of the constitutional 
provision is to withdraw from the Législature the power to déclare 
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that such uses are not of a public nature. In this view the contention 
of the défendant would render the clause under considération vvholly 
superfluous for under his theory it is ineffective until the Législature 
sees fit to act, and the power of the Législature to act is no whit 
greater under the provision than it would be were the Constitution 
silent upon the subject. 

[3] While the question does not seem to be entirely foreclosed by 
the décisions of the Suprême Court of the state, in them are to be 
found certain expressions which, to say the least, strongly tend to 
support the conclusion hère reached. Hollister v. State, 9 Idaho, 8, 
71 Pac. 541 ; Potlatch Lumber Companv v. Peterson, 12 Idaho, 769, 
88 Pac. 426, 118 Am. St. Rep. 233; Portneuf Irrigation Company 
v. Budge, 16 Idaho, 116, 100 Pac. 1046. In Potlatch Lumber Com- 
pany V. Peterson the opinion closes with this language : 

"And if, under the provisions of said section 14, art. 1, of the Constitution, 
the power of emlnent domain may be exercised vvhen 'necessary to the com- 
plète development of the material resources of the state,' and the lumberins 
interest is one of the material resources of the state, and tliat resource can- 
not be completely developed without the exercise of the power of emlnent 
domain, then that power may bé lawfully exercised. The Législature cannot 
annul that provision of the Constitution by législative enactmeut. The timber 
interest of our state is one of the great material resources of tlie state, and 
it is stated in said section 14 of the Constitution aa follows : 'The necessary 
use of lands * * * to the complète development of the material resources 
of the state • * * is hereby declared to be a public use.' But it is con- 
tended by counsel that said provision is not self-executing. We may concède 
that contention. But the Législature bas prescribed the procédure for sub- 
jecting land to a public use or for exercising tbe right of eminent domain, 
ïhus by législative enactment that provision of the Constitution is made ef- 
fective. The people in this Constitution bave cTèclared that the necessary use 
of lauds to the complète development of the material resources of the state is 
a 'public use,' and the Législature bas provided the procédure to subject such 
lands to that use." 

In considering the question, I hâve found little assistance in resort- 
ing to the Constitutions and the laws and judicial décisions in other 
jurisdictions, for the reason that there has come under my observa- 
tion no constitutional provision similar to the one under considération, 
and, in the view which I hâve taken, the entire question turns upon 
the meaning and effect to be given to this provision. 

The further question is raised that the plaintiff is not a public serv- 
ice corporation, the point being that it does not render a service di- 
rectly to the public, but in the main furnishes power and electricity 
for distribution to the consumer by other persons and corporations. 
I do not deem it essential to an understanding of the ruling that the 
facts be hère stated, or that the principle of law be discussed at length. 
The objection is I think not well taken. Farnhan on Waters, p. 2142 ; 
Hollister v. State, 9 Idaho, 8, 71 Pac. 541 ; Rockingham County Light 
& Power Company v. Hobbs, 72 N. H. 531, 58 Atl. 46, 66 L. R. A. 
581 ; State v. Superior Court, 52 Wash. 196, 100 Pac. 317, 21 L. R. 
A. (N. S.) 448; Jones v. North Georgia Electric Company, 125 Ga. 
618, 54 S. E. 85 ; Helena Power Transmission Company v. Spratt, 
35 Mont. 108, 88 Pac. 77Z, 8 L. R. A. (N. S.) 567, s. c. il Mont. 60, 
94 Pac. 631. 

186 F.— 37 
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Certain other questions are presented, but they cannot in my opinion 
be properly considered at this time. They may become important 
when the facts are fuUy disclosed. 



In re STANDARD FULLER'S EAETH CO. 

(District Court, S. D. Alabama, S. D. Aprll 12, 1911.) 

No. 928. 

1. BANKBUPTOY (§ 20*) JURISDICTION OF BANKRUPTCY COUBT-v- JTjEISDICTION 

OF State Court. 

An order of a state chancery court appolnting a recelver of an insol- 
vent corporation subsequently adjudged a bankrupt entered after the ad- 
judication of bankruptcy whlch allows a fee for the attorneys of the 
recelver for services rendered by them In the chancery court, and which 
adjudges that the fee shall be a prlority daim constituting a lieu on the 
assets of the corporation, Is vold because outside of the jurisdlction of 
the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 23 ; Dec. Dlg. 
§ 20.*] 

2. Bankruptcy (§ 20*) — JuKisnicTioN of Bankbuptct Court—Jurisdiction 

OF Court. 

The bankruptcy jurisdlction when properly Invoked In bankruptcy pro- 
ceedings against a corporation supersedes prier proceedings in the state 
court for wlnding up the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 23 ; Dec. Dig. 
§ 20.*] 

3. Bankruptcy (§ 347*) — Fées of Attorneys. 

The compensation allowed attorneys for professlonal services in bank- 
ruptcy proceedings is a prlority claim payable ont of the assets of the es- 
tate of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 538; Dec. 
Dlg. § 347.*] 

4. Bankruptcy (§ 34T*) — Fées of Attorneys. 

The compensation for légal services rendered the recelver In a state 
court .of a bankrupt prlor to adjudication of bankruptcy, which services 
are bénéficiai to the estate, Is a preferred claim in the right of the re- 
celver, and is part of his expenses In the préservation and care of the 
estate. 

[i^d. Note.^ — For other cases, see Bankruptcy, Dec. Dlg. § 347.*] 

In the matter of the Standard FuUer's Earth Company, a bankrupt. 
From an order of R. T. Ervin, référée, fixing and allowing McMillan 
& Grayson fées for services rendered by them as attorneys in the chan- 
cery court of Mobile as attorneys for the receiver in that court of the 
bankrupt and for fiiing pétition in involuntary bankruptcy in the bank- 
ruptcy court for petitioning creditors, they appeal. Reversed. 

McMillan & Grayson, for appellants. 

TOULMIN, District Judge. It appears from the record that about 
the Ist of August, 1910, a bill was filed in the chancery court of Mobile 
by McMillan & Grayson, representing one H. E. Chapman, who was 
a stockholder in the insolvent corporation, Standard Fuller's Earth 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN RE STANDARD FULLEE'S EARTH CO. 579 

Company, for the appointment of a receiver to take charge of the 
property and assets of said corporation, and for the administration 
and winding up of said corporation for the benefit of whom it might 
concern. On August 18, 1910, the receiver was appointed. On the 
26th of November, 1910, the Standard Fuller's Earth Company was 
adjudicated bankrupt by this court on the pétition of creditors of the 
Company. McMillan & Grayson were the attorneys for said petition- 
ers. 

It appears that the chancery court at Mobile on January 23, 1911, 
made an order allowing said McMillan & Grayson, solicitors for com- 
plainant in the cause in that court, a fee of $1,500, declaring it to 
be a reasonable and proper allowance to them, and authorizing and 
instructing the receiver in the cause to pay the same and the cost of 
thé cause remaining unpaid after applying the funds in the hands of 
the register of the court deposited as security for the costs, the pay- 
ment to be made out of any funds available for that purpose. It was 
further ordered by that court that the receiver and his bondsman, 
after the payment of thèse fées and the costs of the cause, be and are 
reheved and dismissed from ail further accounting of his administra- 
tion as such receiver. And the cause was ordered to be dropped from 
the trial docket of that court. It further appears that McMillan & 
Grayson were requested to represent the défendant company in the' 
State court proceedings by one H. A. Auer, an attorney who repre- 
sented the company and who was also its secretary, and, when the 
receiver was appointed, they also performed services as attorneys for 
him. The treasurer and gênerai manager of the company was ap- 
pointed receiver. 

[1] I cannot agrée with the contention of petitioners that the fee 
allowed them by the chancery court was a priority claim constituting 
a lien on the assets of said bankrupt company. And I do not find that 
said court specifically ordered the same to be paid out of the assets 
of the company. The order directed that such payment be made out 
of any funds available for that purpose. This order was made on 
the 23d of January, 1911, about two months after the said corporation 
had been adjudicated a bankrupt, and when ail of its assets had by 
opération of law passed under the exclusive jurisdiction and admin- 
istration of the bankruptcy court. The state court proceedings had 
been superseded by the proceeding in bankruptcy, and its action in 
the premises, if its purpose was to fix a lien on said assets, was coram 
non judice. In re Smith (D. C.) 92 Fed. 135 ; In re Curtis (D. C.) 
91 Fed. 741; In re Rogers (D. C.) 116 Fed. 435; Abbott v. Summers 
(D. C.) 116 Fed. 687. "In the administration of an estate in bank- 
ruptcy, the law permits the allowance of one reasonable attorney's 
fee for the professional services actually rendered to the petitioning 
creditors in involuntary cases. The attorney is entitled to this rea- 
sonable fee as a matter of right. The amount must in ail cases be 
reasonable, to be determined upon évidence of the service performed 
and of its value, and, if in the absence of évidence of its value, by 
thé court from knowledge of its worth. The amount to be allowed 
rests in légal judgment and judicial discrétion, but not in unrestrained 
discrétion." In re Curtis et al., 100 Fed. 785, 41 C. C. A. 61 ; Smith 
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V. Cooper, 120 Fed. 232, 56 C. C. A. 578; In re Zier & Co., 142 
Fed. 102, 73 C. C. A. 326; Brandenburg on Bkcy. §§ 970, 971, 981, 
1034, 1036, 1413. Such fee is provable and entitled to priority (1) 
when the services were rendered the petitioning creditors in involun- 
tary cases; (2) to the bankrupt in involuntary cases while perform- 
ing the duties prescribed by the act; and (3) when the services of 
an attorney are really necessary and required by a receiver or trustée 
in the performance of their duties in the care and administration of 
the bankrupt estate. Such fées to be allowed as part of the expense 
of the care and préservation of the estate. The fées allowed as a 
prioritv should be confined to service during the bankruptcv proceed- 
ings. Bankruptcy Act, § 64. In Re Zier et al., 142 Fed. 102, 73 C. C. 
A. 326, supra, the court held that the fact that attorneys were em- 
ployed by a receiver appointed in a state court proceeding against a 
corporation, and rendered useful professional services therein, estab- 
lished no légal claim for allowance of fées ont of the estate in bank- 
ruptcy of the défendant in the state court proceeding, by way of lien 
upon the assets or otherwise, as they are not performed on behalf of 
the bankrupt nor in the bankrupt administration. 

[2] The bankruptcy jurisdiction, when properly invoked, supersedes 
the prier proceedings in the state court for winding up the corpora- 
tion, "as to which the jurisdiction is not concurrent" ; that the rule 
in référence to a voluntary assignment for the benefit of creditors 
is equally applicable to the claim in that case, which was one for lé- 
gal services rendered under employment by a receiver in a state court. 
Such claim is allowable only upon équitable considérations for serv- 
ices from which the estate in bankruptcy has derived benefit, and to 
the extent only they were bénéficiai in fact. In re Zier et al., supra. 
The claim in that case was disallowed. 

In Re Peter Paul Book Co. (D. G.) 104 Fed. 786, the court held 
that no allowance can be made by a court of bankruptcy to an assignée 
under a gênerai assignment for services rendered as custodian of the 
property prior to the filing of the pétition in bankruptcy against the 
assignor, even though such services appear to hâve been for the bene- 
fit of the gênerai creditors. The court, however, said the bankruptcy 
court is authorized to make an allowance for services rendered in pre- 
serving the estate subséquent to filing the pétition. In Re Rogers, 116 
Fed. 435, the court said : 

"The fédéral court will décline to recognize the authority of the state court 
to incumber assets of a bankrupt for the fées and expeuses of its officers en- 
tered after the proceedings therein were suspended by the bankruiitcy proceed- 
ings. * * * If the assets are delivered to the trustée by the receiver of the 
state court, this court will consider any E^pplieation for compensation which 
may be made by oifieers of the state court, and, if allowable, will grant suit- 
able compensation." 

In the case of Abbott v. Sumniers (D. C.) 116 Fed. 687, a debtor 
made a deed of trust to one Summers for the benefit of creditors. 
About a month thereaftèr on an involuntary pétition filed by creditors 
the debtor was adjudicated a bankrupt. In due time Abbott was 
elected trustée of the estate of the bankrupt. He filed a pétition in 
the bankruptcy court alleging that said deed of trust was in effect a 
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gênerai assignment for the benefit of creditors, and conveyed and 
transferred to said Summers ail the property and assets of said bank- 
rupt, and prayed that the court make an order directing said Summers 
to turn over to him the money in his hands (ail the property having 
been converted into money by said Summers) belonging to the estate 
of said bankrupt. Said assignée, Summers, set up, among other things, 
in his answer to said pétition, a claini for compensation for the services 
of his attorneys. The court held that he was not entitled to an allow- 
ance to pay for the services of attorneys employed by him in the admin- 
istration of the trust, and cites a number of authorities in its opinion 
to this effect: (1) That a gênerai assignment for the benefit of cred- 
itors is void as against the trustée appointed in the subséquent bank- 
ruptcy proceeding, or as against the creditors of such debtor, and 
that "such an assignment or disposition of property is a fraud' on 
creditors, who hâve the right to invoke the protection of the bank- 
ruptcy act" ; (2) that it is "a gênerai principle of bankruptcy laws, 
not only to administer the assets of insolvent debtors on the basis of 
equality, but to secure that resuit by giving to the creditors, and not 
to the debtor, the sélection of the person to be intrusted with the 
administration"; (3) that "acts donc in pursuance thereof (the as- 
signment) confer no rights, when proceedings in bankruptcy are in- 
■ stituted within four months of the date of such assignment" ; (4) that 
"no equity can arise in favor of the assignée, which would entitle him 
to compensation for services rendered, or to reimbursements for ex- 
penses incurred, in an attempt to defeat the opération of the bank- 
rupt law" ; (5) that a trustée appointed by a bankrupt debtor must be 
regarded as a mère agent appointed by the bankrupts to distribute 
their estate among their creditors; and (6) that, "if it is determined 
that a voluntary assignée or trustée and his attorney are entitled to 
compensation for their services, to be paid as preferential claims out 
of the estate, it will hâve the necessary effect of conferring upon in- 
solvent debtors the power in ail cases to charge their assets with the 
obligation of paying for the services of such trustées and attorneys 
as they may see fit to designate." Abbott v. Summers (D. C.) ,116 
Fed. 687; In re Gutwillig, 92 Fed. 337, 34 C. C. A. 377; In re Tatum 
(D. C.) 112 Fed. 50; Stearns v. Flick (D. C.) 103 Fed. 919; In re 
Burka (D. C.) 104 Fed. 326. . 

In the case of Wilbur v. Watson in the United States District Court 
for the District of Rhode Island, 111 Fed. 493, the court held that: 

"Assignées under a gênerai assignment, whicli was of itself an act of bank- 
ruptcy, and constructively fraudulent and in violation of the banjjruptcy act, 
are not entitled to compensation from tlie estate for their services rendered 
prior to the flllng of pétition in bankruptcy against the assigner, and they 
cannot retain any sum as such compensation from the proceeds of property 
in their hands." 

"Proceedings in state courts under state insolvent laws are as against 
proceedings under the bankrupt act coram non judice. Such proceed- 
ings hâve no validity, no more than hâve proceedings in a state court 
when once a cause bas been properly removed therefrom into a féd- 
éral court." In re Curtis (D. C.) 91 Fed. 741 ; Steamship Co. v. Tug- 
man, 106 U. S. 118, 1 Sup. Ct. 58, 27 h. Ed. 87. A daim for pro- 
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fessional advice and légal services rendered an assignée prior to an 
adjudication of bankruptcy against the assigner, "so far as the assignée 
would be allowed for payment 6f the claim, * * * m^y be pre- 
ferred in the rîght of the assignée." Randolph v. Scruggs, 190 U. S- 
536, 540, 23 Sup. Ct. 711, 713, 47 h. Ed. 1165. 
But the court said : 

"We are not prepared to go further than to allow compensation for services 
which were bénéficiai to the esta te. Beyond that point we must tlirow the 
rlsk of his conduct on the assignée, as he was chargeable with knowledge of 
what might happen." 190 U. S, 539, 23 Sup. Ct. 713, 47 L. Ed. 1165. 

I can perceive no diflference in the application of the rule declared 
in Randolph v. Scruggs, 190 U. S., 23 Sup. Ct., 47 L. Ed., supra, 
and other authorities, to the case of a gênerai assignment and to a 
proceeding in a state court instituted by a stockholder in an insolvent 
corporation against said corporation, praying an administration and 
winding up of said corporation, and obtaining the appointment of the 
treasurer and gênerai manager of the corporation as receiver in the 
cause. The bankruptcy jurisdiction, when properly invoked, super- 
sedes the prior proceedings in the state court for the winding up of 
said estate, as to which the jurisdiction is not concurrent. In re Zier 
& Co., Wilbur & Watson, and other authorities, supra. While the 
application to a state court by a corporation for a dissolution and the 
appointment of a receiver of its property is not an act of bankruptcy, 
and it cannot be adjudged bankrUpt on that ground, the gênerai rules 
of law for the administration of the bankrupt estate are alike applica- 
ble, whether the estate be administered and settled by an assignée un- 
der a deed of assignment or by the bankruptcy court. 

[3, 4] My opinion is that the référée erred in decreeing that the 
compensation of the receiver in the state court and of his attorneys 
therein as fixed and allowed by the state court is a priority claim 
against the estate in bankruptcy and the same is reversed, and the 
cause is remanded to the référée to détermine the amount of compen- 
sation that should be allowed the attorneys for professional services 
rendered in the bankruptcy proceedings, which is a priority claim to 
be paid out of the assets of said estate, also to ascertain and détermine 
the expenses incurred by the receiver in the state court in the préserva- 
tion and care of the assets of the estate turned over to the bank- 
ruptcy court. Such expenses to include reasonable compensation for 
légal services required and actually rendered the receiver, and which 
wère bénéficiai to the estate. The claim for such professional services 
is to be claimed and pref erred in the right of the receiver, and as part 
of his expenses in the préservation and care of the estate. 



IN RE E, B. HAVENS & CO. 583 

In re E. B. HAVENS & CO. 
(District Court, B. D. New York. Aprll 19, 1911.) 

1. Bankbuptcy (§§ 363, 336*) — Cxaims of Ceeditors— Right to Dividends 

COLLEOTED BY ASSIGNEE EOB BENEFIT OF CKEDITOBS— ClAIMS— AMBND- 
MENT. 

I)., a customer of the bankrupts at the tlme of their assignment, was a 
debtor to them for a loan with whlch the bankrupts had purcbased cer- 
tain stocks for lilm. After their assignment for the beneflt of creditors, 
D. notifled the assignée that he was ready to pay the aniount due, and 
take up his stoclc, and was informed that the assignée had no such stock 
In his possession. D. then notified the assignée that dividends would be 
paid tliereon, and that such dividends belonged to hlin. Dividends were 
paid to the assignée, and D., wlthout making a complète tender, allowed 
the assignée to enter up the dividends as a crédit to his account, and, 
after notice that he would demand the dividends as his property, filed 
a verifled gênerai claim In banlcruptcy Including such dividends. Ileld, 
that D. waived any préférence he might hâve had with respect to such 
dividends, and was not therafter entltled to leave to amend his claim 
after the time for flling clalms had expired, so as to except dividends, 
and ask for an order that they be paid in full. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 550-554, 
523 ; Dec. Dlg. §§ 363, 336.*] 

2. Bankeuptcy (§§ 363, 336*) — Claims of Ckeditoes— Right to Dividends 

COLLECTED BY ASSIGNEE FOB BENEFIT OF CkEDITOKS—ClAIMS— AMEND - 

MENT. 

W. jiurchased certain shares through the bankrupts as brokers on fnar- 
gin. Before the bankrupts niade an assignment for the beneflt of cred- 
itors, the stock was sold ex dividend. The account was balanced and he 
had no claim against the bankrupts and owed no money to them when 
bankruptcy Intervened. The dividend was payable to the bankrupts in 
whose name the stock was registered whlle it was held on margin, and 
was later paid to the assignée. HeUl that, though W. eould bave treated 
the assignée as his agent and deraanded payment of such dividends, he, 
havlng flled a claim as a gênerai creditor, waived such right, and was not 
entltled after the tlme for flling clalms had expired to leave to amend so 
as tô enforce the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 550-554, 
523 ; Dec. Dig. §§ 363, 336.*] 

3. Bankruptcy (§§ 363, 336*) — Claims op Creditors— Rigiit to Dividends 

CoLLECTED BY ASSIGNEE FOB BENEFIT OF CkBDITORS — ClAIMS — AMEND- 
MENT. 

M. purchased certain shares on margin through the bankrupts, of 
whlch 200 shares were sold ex dividend before bankruptcy intervened, 
on whlch $400 dividends were subsequently received by the assignée after 
the flling of the bankruptcy pétition. M., at the time of bankruptcy, owed 
the bankrupts a considérable sum as a loan for carrying 500 other shares 
and made no demand for the dividends on the stock, the assignée credit- 
Ing him for the market value of his stock and dividends received, and 
charglng him with the total aniount of his loan. Held that M., havlng 
filed a verifled claim against the bankrupts' estate for the net balance 
due, was not entltled to amend the same after the time for flling clalms 
had expired, so as to assert a right to the payment of such dividend. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 550-554, 
523 ; Dec. Dlg. §§ 363, 336.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of E. B. 
Havens & Co. On pétition of certain creditors for the payment of 

•For other cases see same topie & § nxjmbbr in Dec. & Am. Digs. 1907 to date. & Reo'r Indexes 
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dividends declared on stocks alleged to hâve been in the hands of the 
bankrupts belonging to the claimants at the time of their assignment 
for the benefit.of creditors, and received by the assignée subséquent 
to the fihng of pétition in bankruptcy and before élection of the trus- 
tée. Master's report recommending that the claims be disallowed 
sustained. 

R. M. Cahoone and C. S. Cooke, for trustée. 
Frederick C. Kronmeyer, for claimants. 

CHATFIELD, District Judge. Three creditors hâve applied for 
the payment of dividends received by the assignée for the benefit of 
creditors subséquent to the filing of the pétition in bankruptcy, and 
before the élection of a trustée. The facts generally are sufhciently 
set forth in the spécial master's report, in which he lias recommended 
that the cl^Lims of thèse creditors be disallowed. 

The report was made upon what is known as the De Long claim, 
and the three creditors are in the same position and hâve agreed to 
allow the matters to be disposed of together, for the reason that each 
of thèse creditors within the year in which claims could be presented 
filed a verified claim for the total amount due to him, without claim- 
ing any préférence or title to the dividends received by the assignée 
and now made the subject-matter of thèse motions. The year within 
which to iîle claims has expired, and each creditor now asks leave to 
amend his claim by excepting the amount of thèse dividends, and then 
asks for a direction that they be paid in full. 

[1] The De Long claim arose under circumstances shown at length 
in the report of the spécial master. At the time of the assignment, 
he was the debtor of the brokerage firm to a considérable amount, in 
the form of a loan, with which his stock had been purchased. The 
dividend upon his stock, which had already been declared, was not 
paid until some days later, and in the meantime Mr. De Long noti- 
fied the assignée that he was ready to pay up the amount due from 
him, in order to take up his stock, and was informed by the assignée 
that no such stock was in the assignee's possession. He then noti- 
fied the assignée that the dividends would be paid, and that they were 
his. He now insists that no actual tender was necessary, and, if Mr. 
De Long had paid up the amount carried as a loan for him, and could 
hâve received his stock, then his position would hâve been like that 
of Mr. Wurster, whose claim we will next consider. 

[2] Wurster had previously purchased some 200 shares upon mar- 
gin, but before the assignment this stock was sold ex dividend, and the 
account balanced, so that Wurster had no claim against the Havens 
firm, and owed no money to the firm when bankruptcy intervened. 
The dividend upon the stock which he had sold belonged to him, but 
was payable to the brokerage firm in whose name the stock had been 
registered, while they held it upon margin, and whose apparent title, 
therefore, determined the person who would receive the dividend when 
it was actually paid. This dividend, amounting to $350, was received 
by the assignée, and is the basis of Wurster's présent claim. 

In the Mollenhauer matter a still différent situation is presented, 
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for Mollenliauer Iiad purchased upon margin some 700 shares of stock, 
of which 200 had been sold ex dividend, under exactly similar circum- 
stances to the Wurster transaction, and on which shares a dividend of 
$400 would belong to Mollenhauer, but was to be paid to the broker- 
age firm, and actually was received by the assignée subséquent to 
the pétition in bankruptcy. But Mollenhauer had also an account with 
the brokerage firm for 500 other shares of the same stock, as to which 
his pétition was exactly like that of De Long, and at the time of the 
bankruptcy he owed the brokerage firm a considérable amount as a 
loan for carrying thèse 500 shares of stock. If the brokerage firm 
had had the stock in their possession at that time, or if Mollenhauer 
had paid up the loan and received his stock, he would hâve had a 
crédit balance for a considérable amount, and also been entitled to 
receive $400 dividend upon the stock previously sold, and $1,000 in 
dividends upon the stock which was still being carried^or his ac- 
count. But Mollenhauer did not take the précautions De Long did 
and made no demand of any sort, with the resuit that the assignée 
credited Mollenhauer for the market value of his stock, charged him 
with the total amount of his loan, and also credited him with $1,400 
for the dividends received. And, again, Mollenhauer allowed the 
year for the filing of claims to go by, and contented himself with 
presenting a verified claim for the net balance. He now asks to be 
allowed to amend this by claiming the $1,400 in full, and to reduce 
his gênerai claim against the estate by that amount. 

[3] The position of Mollenhauer seems to be the weakest of the 
three. His claim arises from the striking of a balance, upon which he 
was given crédit for $1,400, as a matter of bookkeeping, and as if the 
brokerage firm were still doing business. He never objected to this, al- 
though he and many of the other creditors, including De Long and 
Wurster, agreed to let the Havens firm résume business, providing 
ail the creditors signed the consent, and hence may be excused for 
the neglect to make demand for his dividends in proper form. Nev- 
ertheless he accepted the balance as struck and reported to him, filed 
his verified claim for that balance, and has slept upon his rights un- 
til it would seem that he cannot ask now to hâve his position bettered 
at the expense of the other creditors. 

As to the Wurster claim, the dividend was easily traced. No bal- 
ance was necessary, and Wurster was not a gênerai créditer of the 
bankrupt firm. He should hâve treated the assignée as an agent, and 
demanded his property, not the payment of a debt. He also slept up- 
on his rights, made a claim as a gênerai creditor under oath, and. 
whether this was done out of generosity and to help the bankrupts 
or from carelessness, it does not seem that he is entitled to be prefer- 
red, because he has found out his mistake, after the year in which 
creditors' rights can be established has elapsed. 

As to the De Long claim, the demand made by De Long, and his 
incomplète and insufficient tender of the amount which he owed, with 
the notice that he demanded the dividends, puts him in a position 
where he certainly could hâve treated the assignée as his agent, and 
could hâve insisted upon his right to trace his dividends, to the ex- 
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tent of demanding that the balance of his account be struck, and that 
the dividends be kept separate therefrom, and be paid to him in full. 
But he did not so do. He again allowed the assignée to enter up the 
dividends as a mère crédit item in his account. He then, after hav- 
ing notified them that he would demand thèse dividends as his prop- 
erty, filed a verified claim, plainly contradictory to that demand, and 
équivalent to a waiver of his rights, vs^hich he might hâve obtained. 
The spécial master has reported that Mr. De Long waived ariy préf- 
érence virhich he might hâve had, and it would seem that his report 
is correct in that respect, and should be confirmed. 

It is not necessary to take up the gênerai question as to the right of 
a brokerage firm to sellor pledge stock carried for customers upon 
margin, nor to di'scuss the rights of customers to dividends which 
may be .rèceived by an assignée or by an estate in bankruptcy subsé- 
quent to ^e time when the customer's rights are fixed as to his gên- 
erai claim as creditor against the estate. It is assumed in this déci- 
sion that Wurster, De Long, and Mollenhauer could hâve taken a po- 
sition immediately upon learning of the insolvency, in which they 
could hâve fixed the balance upon their transactions as of the date 
when the assignée or ofîicer of the bankruptcy court became a trustée 
for them. It is also assumed that a dividend or other property com- 
ing into the hands of an officer of the court, and traced through his 
hands as the property of another person, cannot be merged or lost 
in the corpus of the insolvent estate by the will of the assignée or 
trustée alone. 

The custom of business among brokers or the intent of the custo- 
mers and the brokers to hâve such dividends credited to their accounts, 
and included in the striking of any balance while business is being 
conducted, would not cover the receipt of such dividends after busi- 
ness had terminated, and the parties' rights had been fixed. 

The présent motions must be decided entirely upon the rights of 
the creditors generally to insist that other creditors guilty of lâches 
and estopped by their own actions shall not be allowed to change 
their position at a time subséquent to the period within which the 
statute provides that the status of a bankrupt estate shall be deter- 
mined. 

The motions to confirm the report and to deny the claims of the 
creditors De Long, Wurster, and Mollenhauer will be granted. 



In re STANDARD TELEPHONE & ELECTRIC CO. 

(District Court, B. D. Wiseonsin. April 12, 1911.) 

1. Bankruptcy (§ 336*) — Claims — Amewdment Aftek Limitation. 

A trustée under a mortgage given to secure bonds of the bankrupt 
corporation filed a pétition before tlie référée in bankruptcy setting up 
the mortgage and praying tliat it be declared a flrst lien, that the prop- 
erty be sold for cash, and the proeeeds applied to the mortgage, with a 
prayer for other and further relief. Issue being joined, testimony was 
taken and the bonds introduced in évidence. The mortgage having been 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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held void and the détermination having been afiirmed by the TJnited 
States Suprême Court, more than a year after the institution of banli- 
ruptcy proceedings, the owner of the bonds filed a claim on the bonds 
as a gênerai créditer within 60 days after such affirmance. Held that, 
though the proceedings by the trustée under the mortgage did not consti- 
tute a sufHcient proof of claim within Bankr. Act July 1, 1898, c. 541, §§ 
67a, 57b, 30 Stat. 560 (U. S. Conip. St. 1901, p. 3443). such proceeding, hav- 
ing disclosed ail the facts neeessary to show a valid claim against the es- 
tate, was amendable after the expiration of the year so as to disclose a 
valid claim. 

[Ed. Note.— For other cases, see Banlîruptcy, Dec. Dig. § 336.*] 
2. Bankeuptct (§ 328*) — Ci-aims — "Liquidation." 

Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 561 (U. S. Comp. St. 
1901, p. 3444), déclares that claims ehall not be proved against a bank- 
rupt's estate subséquent to one year after the adjudication, or, if liqui- 
dated, by litlgation, and the final judgnient is rendered within 30 days 
before or aftei- the expiration of such time. then within 60 days after 
the rendition of such judgment. Held. that the term "linuidatiou." 
as so used, was not lîmited to proceedings having for their object only 
the ascertainment of the aniount due ou the claim, but-included as well 
proceedings to ascertain the kind and chafacter as well as the amount 
of the claim, and hencë proceedings against a bankrupt's estate to es- 
tablish certain bonds as a preferred lien on the bankrupt's assets cov- 
ered by mortgage given to seoure the bonds were proceedings for liqui- 
dation, so that, on adverse détermination, the bondholders were entitled 
within 60 days to file their claims on the bonds as gênerai creditors. 

[Ed. Kote. — For other cases, see Bankruptey, Dec. Dig. § 328.* 

For other définitions, see Words and Phrases, vol. 5, p. 4180.] 

In Bankruptey. In the matterof bankruptey proceedings of the 
Standard Téléphone & Electric Company. On pétition to review a 
referee's order allowing the claim of one Ainslee after amendment 
as a gênerai claim. Affirmed. 

See, also, 157 Fed. 106. 

This is a pétition for a review of the décision of Hon. E. Q. Nye, référée, 
who allowed the claim of Mrs. Ainslee on her bonds as a gênerai créditer. 
The mortgage given to secure such bond covered ail the property of the 
bankrupt, and K. K. Knapp was the trustée named thereln. On December 
5, 1906, the company was adjudged bankrupt on creditors' pétition. On 
December 21, 1906, an order was entered upon the pétition of the trustée 
in bankruptey that ail of the property of the bankrupt be sold free and clear 
of incumbranee. Knapp, as trustée under sald mortgage, filed a pétition before 
the référée, setting up the mortgage, and prayingthat it be declared a firstlien 
upon the property of the bankrupt, and superior to the rights of ail other cred- 
itors, and that the property be sold for cash, and the proceeds of such sale be 
applied on his mortgage, with prayer for such other, further, or différent re- 
lief as equity and good conscience might dictate. Issue was joined on this 
pétition, and in February, 1907, came on for a hearlng before the référée. 
ïestimony was taken. The bonds, among which were those of the présent 
claimant, were introduced In évidence. It was admitted that Mrs. Ainslee, 
the présent claimant, was the cestui que trust under the trust deed thus 
presented by Knapp. On March 22, 1907, the référée filed his flndings of 
faet and conclusions of law, and among other things found that the amount 
due on such bonds was something over $9,000, but that the mortgage was 
void under the statutes of Wlsconsin. Knapp, as trustée, appealed to the 
District Court from this décision of the référée, where the décision of the 
référée was sustained. 157 Fed. 107. The litlgation was continued through 
the Circuit Court of Appeals to the Suprême Court of the United States. 
In each of said courts the décision of the référée was affirmed. The décision 
of the Suprême Court was rendered March 7, 1910 (216 U. S. 545, 30 Sup. 

•For other cases see same toplc & § numbbr In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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et. 412, 54 11. Ed. 610). April 18, 1910, Mrs. Ainslee, the elalmant, flled a 
clalm before the référée whlch complied with ail the recLuirements of sec- 
tion 57. The mandate of the Suprême Court was filed with the clerk of 
the District Court June 13, 1910, so that such clalm was flled withln 60 
days of the adjudication of the Suprême Court 

Thls clalm of Mrs. Ainslee was objected to by the trustée in bankruptcy 
on the ground that more than one year had elapsed between the adjudica- 
tion in bankruptcy and the flling of her clalm. This objection was predi- 
cated upon section 57n of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 561 [U. S. Comp. St. 1901, p. 3444]). 

Knapp & Campbell (Van Dyke, Rosencrantz, Shaw & Van Dyke, 
of counsel), for Mrs. Ainslee. 

Miller, Mack & Fairchild, for trustée. 

QU ARLES, District Judge (after stating the facts as above). [1] 
The contention of claimant is, first, that the pétition presented by 
Knapp as trustée under the mortgage was in contemplation of law 
a présentation" of the claim of Mrs. Ainslee as the cestui que trust up- 
on the bonds, and that such claim so presented within the year, al- 
though informai, mây lawfully be amended after the expiration of 
such period; and, secondly, that the légal proceedings to establish 
and enforce the mortgage were a liquidation of the claim within the 
terms of the exception found in section 57n. 

We will consider thèse points in the order in which they are pre- 
sented by counsel. 

Knapp presented a claim under the mortgage as the légal représenta- 
tive of the cestui que trust. He was within the Wisconsin statute a 
trustée of an express trust, and might conduct any necessary proceed- 
ings to enforce the mortgage in his own name, without joining the 
cestui que trust. St. Wis. 1898, § 2607. The essence of his claim was : 
That thèse bonds were subsisting indebtedness of the bankrupt. The 
amount of the bonds was proven and the bonds themselves filed. That 
by virtue of the mortgage he, as trustée, was entitled to a first Hen 
on ail the assets which should be sold and applied upon the debt. That 
the litigation was diligently prosecuted in good faith to the court of 
last resort, and that, until the contention of Knapp had been disposed 
of, there could be no gênerai claim as an unsecured creditor on the 
bond. It would be idle to contend that this showing was sufiîcient as 
a "proof of claim" within section 57a and section 57b, but it put upon 
the record ail the facts necessary to establish a bona fide indebtedness 
and the circumstances under which it was incurred. It seems to be 
settled that if the présentation of the bonds to the référée may be con- 
sidered as a claim, although informai, it might be amended after the 
expiration of the year. 

The Suprême Court in Hutchinson v. Otis, 190 U. S. 552, 555, 23 
Sup. et. 778, 779, 47 L,. Ed. 1179, havè construed this section of the 
bankruptcy act as f ollows : 

"It is argued that the allowance of the amendment is within section 57n, 
forbidding proof subséquent to one year after the adjudication, etc. The 
construction contended for is too narrow. The clalm upon whicli the orig- 
inal proof was made is the same as that ultimately proved. The clause re- 
lied upon cannot be taken to exclude amendments. An example shnilar in 
principle is the allowance of an amendment setting up the same cause of 
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action after the statute of limitations has run wlien tlie oi'iîiiiuil (leclaratloii 
was bad. ïlie proceedlngs remain in the District Court uotwitlistandlng 
the appeal and the amendaient properly was allowed there." 

In Buckingham v. Estes (6th Circuit) 128 Fed. 584, 586, 63 C. C. 
A. 20, 22, the court say : 

"But If we assume that the formai proof of Mr§. Estes' claim for reuts 
and profits filed January 15, 1903, was not made ùntil more than one year 
after the date of adjudication, it does not appear, and It is not elaimed. 
that her pétition settlng up her claim In the bankruptcy proceedlngs was 
not flled within one year after the adjudication. It would be a ûarrow con- 
struction of sections 57 and o7n which would not regard a claim so presented 
and litigated in the bankruptcy proceedlngs as 'proven' within the limitation 
of the section. A claim 'proven' within tlie year is amendable after the lapse 
of the year, and the court below probably regarded her pétition as a state- 
ment under oath in writing signed by a ereditor, setting forth the claim, 
etc., and therefore subject to aniendment, to comply with the further for- 
malitles of section 57. In this the court did not err" — citing llutchinson v. 
Otis, supra. 

In Re J. M. Mertens & Co. (2d Circuit) 147 Fed. 177, 77 C. C. A. 
473, the claimant two days before the expiration of one year f rom the 
date of adjudication filed a claim for certain woolens sold and deliv- 
ered to said bankrupt because of certain false représentations made 
by him touching his financial responsibility. iVt a meeting of the cred- 
itors held after the fihng of the proof, the trustée demanded that the 
claimant state whether his claim was for the contract price of goods 
sold and delivered or for damages upon the implied contract, or 
whether it was in tort. Counsel for the claimant stated that his claim 
showed what it was for, and that it was not filed on the theory of 
goods sold and delivered. Thereupon the trustée filed objections to 
the claim on the ground that it must be construed either as a claim 
based on fraud or for damages arising out of an implied contract. 
If for fraud, it was not provable under the act. Being a claim for 
damages, it could not be filed until the damages were liquidated, and, 
as more than a year had elapsed since the adjudication, it was too late 
to liquidate them. This contention was sustained by the référée, and, 
on pétition for review, the order of the référée was reversed, the court 
holding : 

"The provisions of the statute must, of course, be followed, but in eonstru- 
ing them the court should keep in mind the fact that one of the chief objects 
of the law is to secure a fair division of the bankrupt's estate among his 
creditors." 

Thereupon the court proceeded to consider section 57 and its vari- 
ous subdivisions, and concludes: 

"From thèse varions sections we deduce the following propositions: That 
pyoof and allowance of claims are two separate and distinct steps ; that a 
olear statement of a claim in writing duly verifled and flled with the référée, 
if made within a year, is sufficient to take the claim out of the statutory 
limitation, even though it may be allowed, or liquidated and allowed, after- 
wards. 

"We think that section 63b must be interpreted in the light of the other 
sections of the law, and that to construe it as nieaning that no proof of un- 
liquidated claims can be flled until the précise amount due thereon Is estab- 
llshed will in practical opération make the allowance of such claims im- 
possible, for the reason that a hostile trustée or créditer can easily delay 
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the liquidation untll after the expiration of the year. A more reasonable 
and sensible construction is tliat tlie filing of tlie proof, lilie the fîling of a 
déclaration at oommon law, if made within the time, takes the claim out of 
the statute of limitations, and that, after such proof is made, the claim is 
before the court to be dealt with as the Interests of the banlirupt and the 
creditors may require." 

The court proceeded : 

"The practical situation then is this: The woolen company has a claim 
against the bankrupt for $28,614, the amount being admitted alike by the 
bankrupts and the trustée. It also has a claim for the same amount against 
the trustée for conversion, growing out of the fraudulent représentations 
of the bankrupts when tlie goods were ordered. Manifestly the woolen 
Company is entltled to its goods, or the value thereof, or, failing to establish 
fraud, to its share in the bankrupt's estate." 

Still more advanced ground is taken by the court in Re Strobel 
(D. C.) 163 Fed. 787, where the court hold, in substance, that a prés- 
entation of the facts before the court in bankruptcy amount to a suf- 
iîcieht compHance with section S7n, although no claim was specifically 
made or filed with the référée. Référence was made in the opin- 
ion to the Roeber Case, 127 Fed. 122, 62 C. C. A. 122. In that case 
before the year a document inartificially drawn being considered as a 
proof of claim, the amount dueis set forth, and a Hen was claimed on 
a certain spécial fund due the bankrupt.' It was signed by the at- 
torney, but not sworn to. This claim was litigated and decided ad- 
versely to the creditor. This document 'was permitted to be amended 
after the lapse of a year, so as to conform to the requirements of the 
bankruptcy act, and then allowed as a gênerai claim. 

Judge Lacombe, in deciding the case, said: 

"Bankruptcy courts hâve the usual power of courts of justice upon motion 
and for good cause to allow amendments. AU parties were advlsed of the 
claim within the year. There is no dispute that the amount claimed is justly 
owing from the bankrupt. The amendment was in furtherance of justice, 
and within a legltimate exercise of the power of amendment under the au- 
thorities." 

In the instant case there was a large claim based on bonds secured 
by mortgage. The trustée under the mortgage made proof before the 
référée which was sufficient to enable him to insist upon the lien of 
the mortgage. Everybody interested in the estate was informed of the 
exact status of the claim. The amount due on the bonds was adju- 
dicated by the référée ; and there is no dispute that such amount was 
justly due from the bankrupt,, A claim upon the bonds as an unse- 
cured creditor was absolutely incompatible with the contention made 
by Knapp as trustée. When it had been determined in the courts that 
the mortgage was void ab initio under the Wisconsin statutes, then 
for the first time it becomes important for the présent claimant to 
secure récognition as a gênerai unsecured creditor. 

Section 57n of the bankruptcy act reads as follows: 

"(n) Claims shall not be proved against a bankrupt estate subséquent to 
one year after the adjudication ; or if they are liquidated by litigation and 
the final judgment therein is rendered within thlrty days before or after 
the expiration of such time, then within sixty days after the rendition of 
such judgment: Provided, that the rlght of iilfants and insane persons with- 



IN EE STANDARD TELEPHONE 4 BLECTRIO CO. 591 

out guardians, wlthout notice of thé proceedings, may continue six montlis 
longer." 

[2] The second question raised by the record is whether the liti- 
gation to détermine the validity of the mortgage lien was a liquida- 
tion within the meaning of the above section. Under the Knapp con- 
tention, the sole question was the validity of the mortgage lien. If 
such mortgage lien was held valid, there was no claim to be made by 
Mrs. Ainslee upon her bonds as an unsecured creditor. The conten- 
tion that the term "liquidation" applied only to the amount due on 
the claim is too narrow a view. Worcester in his Unabridged Dic- 
tionary gives the first définition of this term, "To clear away, to clear 
or free from complication, confusion or obscurity," and the third défi- 
nition, "To ascertain the kind and précise amount of , as of damages 
or a debt." To remove doubt as to the kind of a claim was as much 
a liquidation as to détermine the exact amount thereof. The very 
point and the only point to be determined was whether the mortgage 
drew to itself ail the assets, or whether a claim against gênerai as- 
sets as a common unsecured creditor must be resorted to. 

This litigation may justly be considered a process of liquidation 
within the meaning of section 57n. There was at one time a sharp 
conflict of authority on this point ; but the later authorities seem to 
sustain the view adopted by the learned référée. Perhaps the lead- 
ing case is Powell v. Leavitt, 150 Fed. 89, 80 C. C. A. 43, decided by 
the Circuit Court of Appeals of the First Circuit. It was there held 
that where a claim secured by a mortgage on the bankrupt's stock 
in trade was attached by the trustée as a préférence, and the creditor 
sued in a state court to establish the validity of the mortgage, and the 
mortgage was held to be invalid as a préférence, the creditor's claim 
was thereby liquidated by- litigation and provable as an unsecured 
claim within 60 days after the rendition of the judgment in the state 
court, as provided by section 57n. In this case, on page 91, the 
court say: 

"Tlie phrase 'liquidated by litigation' Is gênerai, and the object of the ex- 
ception which is made to the statutory limit of time is plainly to allow the 
proof of a claim after the expiration of a year by a creditor who during 
that time was engagea in litigation with the bankrupt's estate concerning 
its liability to him. In a sensé the debt evidenced by the proniissory notes held 
by Powell had already been liquidated. Apart from bankruptcy proceedings, 
Powell could hâve sued Noël at law for their face value. It may be that, 
pending the litigation he could hâve proved his claim in bankruptcy as a 
secured claim, leaving his proof to be amended in case his mortgage was 
avoided. Hutchinson v. Otis, supra. But to prove during litigation a claim 
which cannot be allowed unless the creditor fails in the litigation is but 
an empty formality. If the security Is as large as the debt, it is a formality 
which can hardly be accomplished under the rules and with the forms which 
hâve been provided. Notice of the claim is given in effect by the litigation, 
and, if the preferred creditor is not to be deprived of his proof altogether, 
there seems no good reason why he should not offer it immediately after the 
litigation Is ended. The substantial amount of Powell's claim, the amount 
for which he could seek allowance and upon which he could demand a divl- 
dend hère, remained uncertain until the validity of the mortgage had been 
settled." 

Re Baird (D. C.) 154 Fed. 215, is an instructive case. A creditor 
had an attachment before . bankruptcy proceedings were instituted. 
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If it could be maintained, he would hâve collected hîs whole debt, and 
consequently would hâve had no claim against the esta te. The resuit 
of the litigation was adverse to the creditor. It was held that he was 
not compelled to prove his claim until the close of the litigation, and 
that, if defeated, he might prove his claim after the expiration of the 
year because the claim was being liquidated by litigation within the 
meaning of section 57n. To the same effect, see Re Landis (D. C.) 
156 Fed. 318; Re Lange (D. C.) 170 Fed. 114; Re Keyes (D. C.) 160 
Fed. 763; Re Clark (D. C.) 176 Fed. 955, 960. It would seem to be a 
harsh conclusion that Mrs. Ainslee should be deprived of any recourse 
to the gênerai assets because she had adhered tenaciously,-to her rights 
under the mortgage. It is urged that many of the cases cited involve 
unlawful préférences. We can see no différence in the principle 
whether the lien of the mortgage fails for one reason or another. 
When it is swept away by the mandate of the courts, the creditor for 
the first time needs to assert a claim as a gênerai creditor. To déter- 
mine this question the courts are resorted to, and the resuit may just- 
ly be considered a liquidation. 

For thèse reasons, the findings and conclusions of the refei'ee must 
be affirmed; and it is so ordered. 



UNIÏBD SÏATES v. AMERICAN NAVAL STORES CO. et al. 
(Circuit Court, S. D. Georgia, E. D. April 17, -1909.) 

1. MONOPOLIES (§ 10*) FEDERAL ANTI-TbUST ACT— PeNAL PROVISIONS— CON- 

STITUTION ALITY. 

ïhe pénal provisions of Sherman Anti-Trust Act July 2, 1890, c. 647, 
§§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. .3200), maldng it a mlsde- 
rneanor to engage in any combinatlon or coiispiracy in restraint of Inter- 
state commerce or to monopolize or attempt to monopolize any part of 
such commerce, are constitutional. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 10.*] 

2. Monopolies (§ 31*)— -Fédéral Anti-Trust Act— Indiotment for Viola- 

tion— Sufficiency. 

Counts of an indictment charging conspiracy to restrain and monopo- 
lise Interstate trade and commerce in violation of Sherman Anti-Trust 
Act ,Tuly 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p 
3200), considered, and held to suffieiently charge and descrlbe the ofCense. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 31.*] 

3. Indictment and Information (§ 125*) — Duplicity— Violation of Fédér- 

al Anti-Trust Act. 

Under Sherman Anti-Trust Act July 2, 1890, c. 647, § 2, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200), which niakes it a inisdemeanor to "ino- 
nopolisie or attempt to monopolize * * * any part of the trade or 
connnerce among the several states or witli foreign nations," nionopoliz.- 
ing and attempting to monopolize such connnerce are separate offenses! 
and cannot be included In one Count of an indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. Di.a. 

§ 125.*] . .. : .• •' ; 

■ *For other cases see same topic & 5 mombb» in Dec. & Am. Digs. 1907 to date, & Rep'r Indexesj 



UNITED STATES V. AMERICAN NAVAL STORES CO. 593 

Crimi \1 prosecution by the United States agaînst the American 
Naval Stores Company, Edmund S. Nash, and others. On demurrer 
to indictment. Overruled. 

See, also, 172 Fed. 4S5 ; 186 Fed. 31. 

Alexander Akerman, Asst. U. S. Atty., W. M. Toomer, Asst. Atty. 
Gen., for the United States. 

W. W. Mackall, Adams & Adams, and Garrard & Meldrim, for 
défendants. 

SHEPPARD, District Judge (orally). The demurrer to the indict- 
ment in this case raises both the question of the vaUdity of the pénal 
provisions of the Sherman or anti-trust act and the sufïîciency of the 
indictment under sections 1 and 2 of said act. Act July 2, 1890, c. 
647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). The questions 
raised by the demurrer, and so exhaustively and comprehensively 
argued Isy counsel, orally and by brief, hâve caused anxious and 
earnest investigation by the court. The statute lias been a vexa- 
tions one to the courts since it first came under judicial scrutiny, in 
Re Greene (C. C.) 52 Fed. 104. 

Four times, so far as my investigation has disclosed, this statute 
bas received judicial considération in criminal cases, and in none of 
thèse, was the question of the uncertainty and indefiniteness of the 
pénal provisions of the statutes brought squarely before a court as 
hère. Not once has the Suprême Court passed upon this, perhaps, 
doubtful feature of the act; but a fair and reasonable interprétation 
of the décisions of that court frora United States v. E. C. Knight Co., 
in 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, as early as 1895, down 
to the Danbury Hat Case, 208 U. S. 274, 28 Sup. Ct. 301, 52 E. Ed. 
488, will uphold the validity of the act. A brief summary of them 
ail is that they hold "that the act prohibits any combination whatever 
to procure action which essentially obstructs the free ilow of com- 
merce between the states or obstructs in that regard the liberty of a 
trader to engage in business." It does not fail to interest the inquir- 
ing student, either, that, in ail of the important cases involving the 
construction of this act by that great court, every section of it has 
been persistently. assailed for uncertainty, ambiguity, absurdity, and 
unconstitutidnality. 

The wholesome purpose of the law, as remédiai législation, is I con- 
ceive, no longer open to question or cavil by the inferior fédéral courts, 
who must, of course, be guided by the construction of the Suprême 
Court. Said Justice Lacombe, speaking for the Circuit Court for the 
Southern District of New York, in United States v. American Tobac- 
co Co., 164 Fed. 700, ref erring to the Sherman act : 

"Disregarding various dicta, and foUowing the several propositions which 
hâve beeii approved by successive majorlties of the Suprême Court, this lan- 
guage, as prohibiting any contraet or combination whose direct effect is to 
prevent the free play of compétition, and thus tend to deprive the country 
of the services of any number o£ independent dealers, however small. 

''As thus construed, tbe statute is revolutionary ; by this it is not intended 

to imply that the construction Is incorrect. When we remember the circum- 

stances under which the act was passed, the popular préjudice agalnst large 

aggregations of capital, and the loud outcry agalnst combinations which 

186 F.— 38 
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might In one way or another Interfère to suppress or clieck the full, free, and 
whoUy unrestralned compétition which was assumed, rightly or wrongly, 
to be the verj' life of trade, It would not be surprlstng to find that Congress 
had responded to what seemed to be the wishes of a large part, if not a 
majorlty, of the community, and that it Intended to secure such compétition 
against the opération of natural laws." 

It could accompHsh iio good purpose, as I see at this time, to enter 
upon a comprehensive review and comparison of the décisions of tlie 
inferior fédéral courts construing the pénal provisions of the act. 
Suffice it to say, that the well-reasoned case decided by Judge Jack- 
son (which I would be inclined to follow if the statute had not received 
construction by the Suprême Court), who undertook to define the 
scope of the act and what were criminal monopolies, and what consti- 
tuted restraint of trade and the sufficiency of an indictment within the 
purview of the statute, was long prior to the décisions of the Suprême 
Court in the Swift Case, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518, 
the Northern Securities Case, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 
679, and the Jojnt Traffic Association Case, 171 U. S. 505, 19 Sup. 
Ct. 25, 43 L. Ed. 259. In view of the interprétation of the statute 
made in thèse cases, it is not improbable that Judge Jackson's décision 
in Re Greene (C. C.) 52 Fed. 104, and Judge Nelson's décision in 
United States v. Greenhut (D. C.) 50 Fed. 469, and Judge Rick's 
in Re Corning (D. C.) 51 Fed. 205, would be différent. 

Ift so far as the application of the provisions of the statute denounc- 
ing as criminal combinations and conspiracies in restraint of trade 
and monopolies and attempts at monopolies and attempts to monopo- 
lize, I am impelled, after some hesitancy and much inquiry, to the 
ultimate conclusion that until that question is brought squarely bef ore 
the Suprême Court it would be safer to follow the précédents es- 
tablished by United States v. Patterson et al. (C. C.) 55 Fed. 605, 
and United States v. MacAndrews, Forbes Company (C. C.) 149 Fed. 
823. 

Judge. Hough of the Southern District of New York overruled a 
demurrer to an indictment, charging violation of sections 1 and 8 of 
the Sherman act, and held among other définitions of the act, that : 

"Whether any given business scheme falls within the anti-trast law as a 
combiuation or conspiracy in restraint of trade, or an 'attenipt at monopoly 
of a portion thereof , it is to be determined by its effect on Interstate com- 
merce, which need not be a total suppression of trade or Interstate com- 
merce, nor a monopoly ; but it is sufBcient if its necessary opération tends 
to restrain Interstate commerce and to deprive the public of the advantages 
flowing from free compétition." 

Again, the criminal provisions of thé statute received comprehensive 
treatment from Circuit Judge Putnam, in the case of United States 
V. Patterson (C. C.) 55 Fed. 605. This case was most exhaustively ar- 
gued by counsel in which almost every conceivable objection that could 
be raised to the application of the fîrst two sections of the act were 
insisted upon, yet the learned judge said : 

"I do not think there is any constitutional question in this case, upoa any 
view of this statute or upon the face of the indictment. 

"The right of free commerce granted by the Constitution permits broad 
législation ; and in uo sensé is this statute as broad as the revised statute 
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section 5508 on the principal construction pleaded later in United States v. 
Waddell [112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed. 673]. 

"There may be practieal difflculties in applying ttie statute in sucli a way 
as to prevent conflicts witli the state jurisdietlon. Ordinarily a case cannot 
be made under the statute unless the means are shown to be illégal, and there- 
fore it is necessary, ordinarily, to déclare the means by which it is intended 
to engross or monopolize the market." 

The court does not feel em'barrassed by the use of the words "trade 
and commerce." The learned judgé goes on to point out the spécifie 
offenses denounced by the first two sections of the act, and further on 
defines the purpose of Congress in this législation. 

Can it be said in view of thèse décisions that the act, as far as it 
applies to criminal combinations and conspiracies, should be lightly 
brushed aside because of its apparent unreasonableness and absurdity, 
or would it best comport with the due administration of justice to 
hold its pénal provisions effective as against those conspiracies and 
combinations which are shown by requisite proof to be destructive 
of the public welfare? It bas been asserted by text-writers to be in- 
capable of enforcement because its application would destroy honest 
enterprise and thrift ; perhaps this is âri unfounded appréhension. 

There are valid statutes impossible ^ of application in ail cases to 
the letter, notably the Trinity Church Case, 143 U. S. 457, 12 Sup. 
Ct. 511, 36 L,. Ed. 226. Blackstone illustrâtes it, with the law of 
Bologna, which prohibited the shedding of-blood in the streets of 
the city ; but, when a man fell with a fit and had to be lanced as a rem- 
edy, no one ever thought by doing so, that the law was violated. 

I hâve considered the indictment in the light of the constitutional 
requireinènt that the accused must be inf ormed of the nature and 
cause of the accusation against him, and the indictment must impart 
to him, not only ail the éléments of the offense, but they must be 
stated in the indictment with clearness and certainty, so as to make 
the défendant reasonably to understand the act and particular trans- 
action touching which he must be prepared with his proof. The rule 
is, in prosecutions for offenses against the laws of the United States, 
the indictment must charge more than the language of the statute 
upon which it is founded. However, it appears that to some extent 
this necessity must be govemed by the particular facts and circum- 
stances of each case. 

It has been held that the test of the sufficiency of the charging 
or descriptive part of an indictment is not that it might be more spécifie 
and certain, but whether it charges enough to put the défendant on 
notice of what he may expect to meet in the proof. Without crit- 
ically reviewing the indictment, the first count charges that the de- 
fendant conspired in the usual form of a conspiracy charge, and theii 
proceeds to describe with some détail how they were engaged in Inter- 
state trade and commerce and the character of the trade points and 
places, the relation of the officers to the corporation, and then follows 
a description of the means and way s of effecting the conspiracy. 

The second count charges a conspiracy to monopolize and describes 
in like manner how the monopoly was to be effected, and the gênerai 
schemé of effecting the objects of that conspiracy. I am of the opin- 
ion that thèse counts charge sufiiciently the offense of conspiracy to 
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put the défendant on notice of the nature of the accusation. The 
third count is a more difficult proposition. It is very doubtf ul whether 
by the use of the generic term "monopolize" and what follows as a 
description of the offense in this count is sufficient to meet the re- 
quirements as laid down in the famihar cases of Cruikshank (92 U. 
S. 542, 23 L. Ed. 588) and Hess (124 U. S. 483, 8 Sup. Ct. 571, 31 L. 
Ed. 516). As may be seen, the statute intends ta create two dis- 
tinct and différent offenses, viz., monopplizing and attempting to mo- 
nopoHze. 

It is elementary that two separate offenses cannot be included in 
one count of an indictment. Besides, it is important that the défend- 
ant should know whether the government will proceed to prove that 
the défendants monopolized or attempted to monopoHze. I think there 
is clearly a distinction between the two, and, although there is not 
différent punishment provided, the count is bad for duplicity and for 
lack of certainty. , ^ 



UNITED STATES v. ZUMWALT. 
(District Court, D. Idaho, N. D. May 24, 1910.) 
Indians (i S4*) — Offenses— FuRNisHiNG Liquob to Indians— Treatt— Con- 

STEUCTION — "ALIOTTEE^" 

The Nez Perce treaty (Act Aug. 15, 1894, c. 290, 28 Stat. 326, 327, 328, 
330) provided that the lands ceded by the agreement, those retalned and 
those allotted to the Nez Perce Indians, should be subject for 25 years to 
ail the laws of the United States prohibltlng the introduction of Intoxi- 
cants Into the Indian country, and that the Nez Perce Indian allottees, 
whether under the care of an Indian agent or not, should for a Uke peri- 
od be subject to ail the laws of the United States prohibiting the sale or 
other disposition of intoxicants to Indians. Held, that the term "allot- 
tee," as used in such provision, was descriptive of the person, and not of 
the condition, and that a Nez Perce Indian to whom lands had been al- 
lotted vs^as not thereby removed from the class described in the treaty as 
"Nez Perce Indian allottees" by the Issuance to him of a patent conveying 
the absolute tltle to hls allotment prior to the expiration of the specifled 
25 years, so that it was no défense to a prosecution for furnishlng Uquor 
to such an Indian that he was an allottee to whom the United States had 
conveyed the absolute tltle to hls allotment by patent. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 34.*] 

Nelson T. Zumwalt was indicted for furnishing liquor to a Nez 
Perce Indian. On demurrer to indictment. Oveirruled. 

C. H. Lingenfelter, U. S. Atty. /' 

Morgan & Morgan and John Nisbet, for défendant. 

DIETRICH, District Judge. From the indictment, and from ad- 
missions made at the argument, it appears that the Indian named in the 
indictment, to whom the défendant is alleged to hâve furnished the 
intoxicating liquor, is a Nez Perce Indian, and was living upon the 
Nez Perce Indian réservation, and in charge of an agent, at the time 
of the treaty with the United States by which the lands were in part 

•For other cassa ese same topic & S ncmbeb In Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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distributed in severalty to the Indians and the balance thereof sold to 
the white people. Some time after the allotment was made to him, 
and prior to the acts charged in the indictment, the Secretary of the 
Interior, acting within his lawful discrétion, issued to him a patent 
conveying to him the absolute title of the land allotted, and the de- 
fendant contends that by reason of the issuance of such patent the 
Indian was removed from the class of Nez Perce Indians to whom the 
law prohibits the sale of intoxicating liquor. 

By the treaty with the Nez Perce Indians, above referred to (Act 
Aug. 15, 1894, 28 Stat. 326, 327, 328, 330), it was provided: 

"That the lands by this agreement ceded, those retained, and those allotted 
to the said Nez Perce Indians, shall be subject for a period of twenty-flve 
years to ail the laws of the United States prohibitlng the introdnction of in- 
toxicants into the Indian country, and that the Nez Perce Indian allottees. 
whether under the care of an Indian agent or not, shall, for a lilîe period, be 
subject to ail the laws of the United States prohibitlng the sale or other dis- 
position of intoxicants to Indians." 

In the case of Dick v. United States, 208 U. S. 340, 28 Sup. Ct. 399, 
52 L. Ed. 520, this treaty provision was held to be vaUd and effective 
so far as it relates to the introduction of liquor into the Indian coun- 
try, and no reason is apparent why, if it is valid and effective for that 
purpose, it should not also be held to operate in continuing the applic- 
ability to the Nez Perce Indians, of the laws of the United States 
prohibitlng the sale of intoxicants to Indians under the care of an 
Indian agent. 

It is, however, contended that by its terms it purports to continue 
such laws in force only as to "allottees," and it is argued that the 
Indian to whom the liquor was sold in this case, having received his 
final patent, and hence the absolute title to his allotment, is no longer 
to be considered an "allottee." By such a view it is assumed that the 
term "allottees" is used as descriptive of a status, rather than of a per- 
son or class of persons ; that is, the law shall apply to Nez Perce 
Indians so long only as they hold their land by allotment, and not by 
patent. But the better view is thought to be that the term was used 
as descriptive of the person, and not of a condition or status, and that, 
amplified, it is to the effect that the liquor laws shall apply for the 
period of 25 years to ail Indians to whom lands are allotted. Too 
great significance is by counsel for the défendant attached to the pro- 
vision of the law authorizing the Secretary of the Interior, under cer- 
tain conditions, to issue patents conveying the absolute title to Indian 
allottees. The mère modification of the status of property rights does 
not necessarily imply an intention on the part of Congre ss to alter the 
Personal status of the grantee. It is clear that upon the allotment of 
their lands in severalty to the Nez Perce Indians they became vested 
with many of the rights of citizenship, notwithstanding the fact that 
the United States continued to hold the title to their lands in trust for 
the period of 25 years, and notwithstanding the prohibition against 
their use of intoxicants. Rights incident to citizenship and rights in- 
cident to ownership were conferred, but both the citizenship and the 
ownership were limited and qualified. It was entirely compétent for 
Congress unreservedly and absolutely to transfer property to the In- 
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dians and pass no right of citizenship ; and upon the other hand it 
was compétent to confer tipon them limited rights of citizenship and 
vest in them only qualified ownership. As was said in the Heff Case, 
197 U. S. 509, 25 Sup. Ct. 512, 49 L. Ed. 848: 

"The fact that property Is held subject to a condition agalnst aliénation 
does not affect the civil or politlcal status of the holder of the title. Many a 
tract of land is conveyed with a condition subséquent, A mlnor may not 
aliéna te hls lands; and a proper tribunal may, at the instance of the rightful 
party, euforce ail restraints upon aliénation." 

And, in speaking of the guardianship of the United States over the 
Indians, the court f urther said : 

"It [the United States] may at any time abandon its guardianship and leave 
the ward to assumé and be subject to ail the privilèges and burdens of one 
sut jurls. And it is for Congress to détermine when and how that relatiou- 
ship of guardianship shall be abandoned. It is not within the power of the 
courts to overrule the judgment of Congress." 

It follows that it is not only for Congress to détermine when and 
how the relâtionship of guardianship shall be abandoned, but to what 
extent. It may abandon some of the rights and duties of such rela- 
tion, and retain others. See, also, United States v. Celestine (decided 
by the Suprême Court of the United States December 13, 1909) 215 
U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 195. _ 

To recapitulate, the treaty provision with the Nez Perce Indians is 
valid, and avails to furnish to the Nez Perce Indian allottees the full 
protection of the law prohibiting the sale of liquor to Indians for the 
periodof 25 years; that there is no vital or necessary relation between 
the political status and the property rights of an Indian ; that the term 
"allottee" is descriptive of the person, and not of a condition; and 
that a Nez Perce Indian to whom lands hâve been allotted is not re- 
moved from the class described in the treaty as "Nez Perce Indian 
allottees" by the issuance to him of patent conveying the absolute title 
prior to the expiration of the specified period of 25 years. 



VOLLMER V. PLAGE. 

PLAGE V. PLAGE et al. 

(District Court, E. D. New York. April 27, 1911.) 

1. Bankeuptcy (§§ 164, 181*) — Pbefeeences— Payments— Tkansfees. 

The father of one of the members of a bankrupt firm had made loans 
to it on notes, one of which was due March 1, 1909, and the other on the 
16th foUowlng, or out of the next payment received by the bankrupts on 
a particular job of work. On March 3a, 13 days before bankruptcy, the 
firm pald such notes in cash, the holder having kuowledge that the firm 
then was or had been for some time insolvent, and that they could not 
complète the work on which they were then engagea, unless some fortu- 
itous or unexp«cted profitable contract of large proportions could be ob- 
talned. After such ludebtediiess had been pald, the son conveyed to his 
father an undivided one-thlrd Interest in real estate which was subject 
to a Ufe estate of the father and also a rlght of dower, recelving there- 
for $250 ; thls sale being made to avoid a sale by payment of a judgment 

*Por other casessee eame topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Bgainst tbe son. Beld, that the transfers, regarded as a single transac- 
tion, were both subject to vacation at the instance of the bankrupt's 
trustées as préférences, except that the transfer of the Interest in the 
real estate would be regarded as security for the considération paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 267, 259; 
Dec. Dig. §§ 164, 181.*] 

2. Bankbuptcy (§ 181*) — Validitt of Tkansfee fob Valuable Consideba- 
TiON— Iktent to Depbaud. 

A transfer by a member of a bankrupt firm for a valuable considéra- 
tion, whieh becomes a part of the bankrupt's estate, is not void, unless 
made wlth intent to defraud other ereditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 259; Dec. 
Dig. § 181.*] 

Action by Henry Vollmer, as trustée in bankruptcy of Frederick 
Plage, individually and as a member of the firm of Young & Plage, 
and by Henry Plage as trustée in bankruptcy of Frederick Plage, in- 
dividually and as a member of the firm of Young & Plage, against 
Henry and Frederick Plage. Decree for complainants. 

Kiendl Bros. (James E. Smyth, of counsel), for complainants. 
Simon Abrahamson (Ralph K. Jacobs, of counsel), for Henry Plage. 
Ralph K. Jacobs, for Frederick Plage. 

CHATFIELD, District Judge. Each of thèse actions is brought by 
the trustée in bankruptcy to recover property transferred by the co- 
partnership of Young & Plage, before the filing of a voluntary péti- 
tion by that firm and its members individually, upon the 16th day of 
March, 1909. 

[ 1 ] In the action against Henry Plage alone, an attempt is made to 
set aside as preferential a payment of $1,640 by the two bankrupts to 
the défendant, the father of one of the bankrupts, upon the 3d day 
of IMarch, 1909, or 13 days before the filing of the pétition. This sum 
of $1,640 took up a note dated December 1, 1908, for the sum of 
$1,100, and' another note for the sum of $540, dated February 16, 
1909, each of which notes wâs payable at the Twenty-Sixth Ward 
Branch of the Mechanics' Bank; the $1,100 note being due March 1, 
1909, and the $540 note being due one month after date, or March 16, 
1909, "or out of next payment on job Moffatt St. and Condit Ave." 
The second action was brought to set aside the transfer of an interest 
in real estate devised to the bankrupt Frederick Plage by the will of 
his mother, by which will he was given a one-third interest in the 
property, subject to the life estate of his father. Upon the 12th day 
of March, 1909, the bankrupt Frederick Plage delivered a deed cover- 
ing his interest in said premises for the sum of $250 to his father, one 
of the défendants, which was duly recorded upon the following day in 
the register's office of Kings county. At the time of making this 
transfer, this property belonging to Frederick Plage was subject to 
the dower right of his wife, and, according to the testimony intro- 
duced, no market existed in which a disposai of such an undivided in- 
terest, subject to both life estate and a right of dower, could bring 
forth any substantial offer whatever. The trustée in bankruptcy has 
introdilced testimony showing that the firm of Young & Plage had 

•For other cases see same topic & § NnniBEE In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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; 

been în business for about a year; and had lôst, as was shôwn by the 
testimony, some $10,000 upon four or five contracting jobs, with the 
resuit that at the time of filing the pétition in bankruptcy they re- 
mained in possession of substantially no assets, and had Uabilities of 
approximately $27,000. 

The father, Henry Plage, is shown by the testimony to hâve ad- 
vanced money to the firm', and evidently was interested in establishing 
his son in business. He was careful to arrange, as between himself 
and the partners, that his advances should be paid out of the proceeds 
of spécifie jobs or from expected payments upon those jobs, and he 
seems to hâve known not only the détails as to when the firm would 
receive money, but to hâve been aware that, unless he obtained money 
before it was available for other creditors, he was not likely to get 
the payment which he expected. In fact, the payments sought to be 
set aside as preferential were made at a meeting under circumstances 
which of themselves arouse suspicion, and the payments were made in 
cash instead of through the firm's bank account. It would appear 
that the members of the firm, and also the défendant Henry Plage, 
were anticipating attempts on the part of other creditors to get hold 
of the funds which Mr. Plage did receive, and there is much évidence 
to support the claim that both the défendant Henry Plage and the two 
bankrupts were aware of the actual condition of the firm's finances, 
and knew that the firm was and had been for some time insolvent, and 
that they could not complète the work upon which they were engaged 
unless some fortuitous and unexpected profitable contract of large 
proportions might be obtained. The payment of the two notes in ques- 
tion disposed of Henry Plage's claims against the firm, and at the time 
the interest in the real estate was conveyed to him he was not a créd- 
iter, so far as the bankrupts were concerned. If the real estate in 
question had been transferred to an outsider for what would appear 
to be a genuine purchase price of $250, it would be impossible to hold 
that the deed given upon the 12th of March was fraudulent. The 
considération of $250 was a présent considération. It was used by the 
bankrupts for the purpose of defraying the expansés of the bankruptcy 
proceeding, and also of paying ofï a creditor who was about to levy 
upon the real estate in question. Neither of the uses to which this 
money was put would be of a sort such as by itself to make it neces- 
sary to set aside the sale of the hoUse. 

[2] A transfer for a vahd considération, which considération goes 
into the bankrupt estate, is not void, unless it be done with the intent 
to def raud other creditors. 

According to the greatest estimate which is placed upon the value dî 
this property, the bankrupt Plage's interest therein was worth to him 
only what he could get from one of his fellow owners, to avoid a sale 
on a judgment then threatened, or to efifect a $250 loan. To hold that 
a considération of $250 by one of the other parties interested in order 
to avoid the levy by the sherifï is of itself fraudulent would seem to 
be contrary to the opinion of the courts in similar cases, as well as to 
common knowledge. The only cloud that is thrown upon the bona 
fides of this transaction arises from the fact that the sale was made 
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to Henry Plage, the father, who must be held to hâve known at that 
time that he was buying in property which would shortly be claimed 
by other creditors, and that, if his pùrchase were shown to hâve been 
made in order to save the property for the bankrupt, the transfer 
would be palpably fraudulent, and hence void. 

The whole question turns substantially upon the adequacy of the 
amount paid. It is natural to suppose that under such circumstances 
the parties would transfer the property for the smallest amount of 
cash which might pass scrutiny as an adéquate considération. If 
Henry Plage's other claims had not been paid prior to this time, the 
same question of adequacy of considération would hâve to be disposed 
of in this suit, for the transfer of the real estate would then be open 
to attack as a preferential payment to a creditor. But, under ail the 
circumstances, it would appear that, if put up at auction, no bid greater 
than the $250 paid would probably be obtained, unless some creditor 
saw fit to bid the price up against the other joint owners of the prem- 
ises. The success of such bidding is too doubtful to justify the court 
in directing that the transfer be set aside in order to hâve the interest 
of the bankrupt in the real estate offered for sale again.. But the deed 
of this property to Henry Plage was undoubtedly taken by him in 
préférence to accepting the interest of his son as security for a loan, 
and also with the idea on his part of protecting the property and avoid- 
ing loss from the possibility of a sale. His debt had been paid, and 
he must hâve had in mind the likelihood that the payment of the notes 
would be attacked. H the payment of the notes be considered fraudu- 
lent, then the sale of the interest in the real estate was in a sensé an 
additional précaution, or an additional préférence, in that it gave 
Henry Plage some security which he would not hâve otherwise had, 
and he acquired this security in return for the small expenditure of 
$250. 

Under thèse circumstances, it would seem that the two transactions 
and the two actions should in a sensé be treated as one. In the action 
to set aside the payment of the notes as preferential, a decree should 
be granted to the trustée with the costs and disbursements. In the 
action to set aside the transfer of the real estate, the trustée may also 
hâve a decree, to the eflfect that the transfer was valid only to the ex- 
tent of being security for a payment of $250, and setting aside that 
transfer (except to the extent of that amount) with costs. 

In the event, however, that the decree setting aside the $1,640 pay- 
ment be satisfied, and if no offer for more than $250 can be obtained 
for the interest of the bankrupt Plage in the real estate concerned, 
then the action to set aside the transfer of his interest in that real 
estate will be dismissed without costs. 
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LOVBLL V. LATHAM & CO. et al. 

(Circuit Court, S. D. Alabama. March 21, 1911.Ï 

No. 279. 

1. EQtTTTT (I 195*) — Cboss-Bili^— Subject-Matter. 

A cross-bill is merely auxilinry to aiid a part of the original suit, so 
thiit its subject-matter uiust be esseutially cojuiected with that of the 
original bill. 

[Ed. Note. — For otàer cases, see Equity, Cent. Dig. §§ 446-449; Dec. 
Dig. § 195.*] 

2. Bankruptcy (§ 142*) — Suit bt Teustee— Eecoveey of Peefekence— Ad- 

ministration OF FUND. 

Where a suit In equity Is Instituted by a trustée In bankruptcy to re- 
cover propcrty or a fund claimed to Iiave been preferentially transferred 
to the défendants by the bankrupts in payment of an alleged Indebted- 
ness, the fund, if recovered, must be turned over to the bankruptcy court 
and admlnistered by it as a part of the bankrupts' estate. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dlg. § 222 ; Dec. 
Dis. § 142.*] 

8. BaNT^-RTJPTCY (■§ .^02*)— CtîOSS-BTTX— RtTB.TErT-^rATTlîIÎ. 

Where a suit in equity was Instituted by a bankrupts' trustée to avoid 
an alleged preferential transfer, and to recover a fund to be admiiitstered 
by the bankruptcy court, one clalmlng a lien on the fund if recovered 
could not Intervene and enforce such lien by cross-bill, under the rule 
that the subject-matter of a cross-bill must bea défense to the original 
bill or essentlally eonnected with and necessary to a complète détermina- 
tion of the original suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 456, 457; 
Dec. Dig. § S02.*] 

In Equity. Suit by Wm. S. Lovell, as trustée in bankruptcy of 
Knight, Yancey & Ce, against Latham & Co. and others, in which 
Knauth, Nachod & Kuhne filed a cross-bill. On motion to strike cross- 
bill. Granted. 

Percy, Benners & Burr and Rich & Hamilton, for complainant. 

Briesen & Knauth and Stevens & Lyons, for cross-coinplainants. 

TOUIyMIN, District Judge. A cross-bill is generally considered 
as a défense to the original bill, or as a proceeding necessary to a com- 
plète détermination of a matter âlready in litigation. Story's Equity 
Pldg. § 399. "A bill of this kind is usually brought, either (1) to ob- 
tain a necessary discovery of facts in aid of tlie défense to the origi- 
nal bill, or (2) to obtain full relief to ail parties touching the matters of 
the original bill." Story's Equity Pldg. § 389. New and distinct mat- 
ters are introduced by the cross-bill in this case which are not em- 
braced in the original. The subject of the original and cross-bill is not 
the same. 

[1] A cross-bill is merely auxiliary to, a dependency upon, and- a 
part of, the original suit. Its subject-matter must be essentially eon- 
nected with that of the original bill, and not extraneous thereto. 
Springfield Milling Co. v. Barnard et al., 81 Fed. 261, 26 C. C. A. 389; 
Bâtes' Fed. Prac. § 386. The court in that case said : 

"The oflice of a cross-bill Is either to warrant the grant of affirmative relief 
to the défendant In the original suit, to obtain a discovery in aid of the de- 

*For oUier cases see same topic & i ndmbbb In Dec. & Am. Digs. 1907 ta date, & Bep'r Indexes 
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fense in that suit, to enable the défendant to interpose a more complète dé- 
fense ttian that whicJi lie could présent by answer, or to obtain full relief to 
ail parties, and a complète détermination of ail controversies which arise out 
of the matters charged in the original bill. • • » The issues raised by 
the cross-bill must be so closely connected with the cause of action in the 
original suit that the cross-suit Is a mère auxillary or dependency upon the 
original suit." 

As I under stand the cross-bill in this case, it seeks an accounting 
with Knight-Yancey & Co., the bankrupts, and claims that on such 
sum as may be recovered in this suit the complainants in said cross- 
bill hâve a lien, and that the same should be so decreed by this court. 
In my opinion said cross-bill cannot be considered as a défense to 
the original bill, or as a proceeding necessary to a complète détermina- 
tion of the matter in litigation in the original bill. It is not auxiliary 
to or a dependency upon this suit, and not essentially connected with 
the original bill therein. Springfield Milling Co. v. Barnard et al., 81 
Fed. 261, 26 C. C. A. 389; Fidelity Trust & Safety Vault Co. v. Mo- 
bile St. Ry. Co. (C. C.) 53 Fed. 850; Stonemetz Printers' Machinery 
Co. V. Brown Folding Machine Co. (C. C.) 46 Fed. 851. 

[2] This suit is one in which the trustée in bankruptcy, represent- 
ing ail the creditors of the bankrupt's estate, seeks to recover proper- 
ty or a fund which it is claimed was preferentially transferred to the 
défendants, Latham & Co., by the bankrupts, Knight-Yancey & Co., 
in payment of an alleged indebtedness to said Latham & Co. The 
fund, if recovered, is not to be administered in this court, but in the 
bankrupt court. 

[3] This suit is in the name of the trustée in bankruptcy, and lie 
seeks to avoid the alleged preferential transfer, and to recover the 
said fund to be administered by the bankrupt court. If recovered in 
this court, it is to be turned over to that court as a part of the bank- 
rupt estate. That court, being then in the actual possession of the 
fund for administration, will draw to it the right to décide upon con- 
flicting claims thereto. If the alleged preferential transfer is avoided, 
and the trustée recovers the fund sued for, it then becomes a part of 
the assets of the bankrupt estate in the possession of and in the course 
of administration by the bankrupt court. Ail persons entitled to par- 
ticipate in said assets or claiming a lien thereon may come into that 
court, and under the jurisdiction acquired by the proceeding in bank- 
ruptcy hâve their rights adjudicated. 

The motion to dismiss the said cross-bill is granted ; and it is here- 
by ordered that said cross-bill be, and the same is hereby, stricken out. 



UNITED STATES ex rel. RTJIZ v. REDFERN, Commtssioner of Immigra- 
tion, et al. 

(Circuit Court, E. D. Louisiana. April 22, 1911.) 

No. 13,886. 

1. Aliens {§ 53*) — Déportation— CouNTET. 

Under the Immigration laws, providing for the déportation of aliens, 
not entitled to enter the United States, to the country whence they came 

•For other cases see same topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wlièn they illegally entered the United States, regardless of theii- iiativ- 
Ity, except aliéna intending to enter the United States for the convenlenee 
of thelr voyage, the Secretary of Commerce and I-^abor has no discrétion 
as to the place to which an alien must be deported; an,d hence a warrant 
attempting to déport the alien to a country other than that whence he 
came was Illégal and void. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 
2. IIabeas Corpus (§ 29*) — Depoet.AiTion of Aubn— Improper Destination— 

DiSCIIARGE. 

Where an alien, not entitled to enter the United States, was held nnder 
an illégal warrant direetlng hls déportation to a country other than that 
whence he came, he was entitled to release on liabeas corpus, under the 
rule that a prisoner is entitled to his liberty where the sentence is illégal. 

lEd. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 24 ; Dec. 
Dig. § 29.*] 

Habeas corpus by the United States, on the relation of Alfred Rtiiz, 
against S. E. Redfern, as Commissioner of Immigration, and others, 
to obtain relator's release f rom the custody of the défendant under dé- 
portation warrant. Writ made absolute. 

Jos. A. Morales and Henry J. Rhodes, for relator. 
W. J. Waguespack, Asst. U. S. Atty., for défendant. 

FOSTER, District Judge. In this case Alfred Ruiz, an alien, prays 
for a writ of habeas corpus to deliver him from the custody of the 
Commissioner of Immigration at New Orléans and the keeper of the 
parish prison, where he is incarcerated. It appears that the relator, 
a native of Spain, but now a citizen of the republic of Panama, came 
to the United States from Panama on the steamship Meltonian, and 
landed at Mobile on the 23d of December, 1909, bringing with him a 
prostitute, whose fare he paid, and who posed as his wife. He is now 
held by the Commissioner of Immigration under a warrant ordering his 
déportation to Spain. 

[1] The immigration laws clearly contemplate the déportation of 
aliens to the country whence they came when they illegally entered the 
United States, regardless of their nativity. The only exception is 
when an alien, intending to enter the United States, for the conven- 
ience of his voyage lands first in foreign territory contiguous to the 
United States. I do not find that the Secretary of Commerce and 
Labor has any discrétion whatever in the matter, and any warrant 
that attempts to exercise such discrétion is necessarily illégal and void. 

[2] Strictly speaking, the déportation of an alien is a civil proceed- 
ing ; but it is criminal in its nature, or at least by analogy, and the gên- 
erai rule in habeas corpus is that, where a sentence is illégal, the re- 
lator is entitled to his liberty. The exception is that, when the law- 
ful portion of the sentence can be separated from the illégal part, the 
relator will only be granted relief as to the unlawful detainment. But 
how can a séparation be efïected in this case. If the relator remains 
in custody, he will be illegally deported, and it will then be too late 
to afford him the relief to which he is entitled. 

The writ will be made absolute. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PAINE 7. STANDARD PLUNGEE ELEVATOR CO. 

(Circuit Court, E. D. Pennsylvania. April 1, 1911.) 

No. 376. 

1. Refebencé (§ 89*) — Refebee's Report — Findings dp Fact and Law. 

Where a case is referred to the référée, merely to summarize conflict- 
ing testimony on material points Is not a sufficlent finding of the ulti- 
niate tacts, under Acts Pa. 1874 (P. L. 109, 166), requiring a référée to 
State separately and distlnctly the facts found, as distinguished from 
the évidence concerning such facts, the answers to such points as niay 
be suhmitted, and his conclusions of law. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §§ 135-140; 
Dec. Dig. § 89.*] 

2. REFERENCE (§ 89*) — Findings op Fact— General and Spécial Findings. 

Where a référée is not requlred to malie spécifie findings of fact, 
gênerai findings that are équivalent to spécifie statements are sufliclent. 

[Ed. Note. — l'or other cases, see Référence, Cent. Dig. §§ 135-140; 
Dec. Dig. I 89.*] 

Suit by Léonard G. Paine against Standard Plunger Elevator Com- 
pany. On exceptions to the referee's report. Report returned for 
findings of fact and law. 

Henry Spalding and Joseph A. Slattery, for plaintifï. 

James E. Hood and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. I regret very much that this 
report must be returned for further proceedings. In a case of this 
magnitude, with a record so vokiminous, I feel at liberty to aslc for 
as much help as can be reasonably obtained, and especially for definite 
and précise findings of fact upon controverted questions. [1] Merely 
to summarize the conflicting testimony upon an important point does 
not go far enough. There is, of course, no objection to such a sum- 
mary, and it may often be very désirable; but in every instance the 
summary should be accompanied by a distinct finding of the ultimate 
facts. The Pennsylvania statutes of 1874 (P. E. 109, 166) require the 
référée to state separately and distinctly the facts found (not merely 
the évidence concerning such facts), the answers to such points as 
may be submitted, and his conclusions of law. Several cases on the 
subject are as follows: IVIarr v. Marr, 103 Pa. 463; Id., 110 Pa. 60, 
20 Atl. 592; Sweigard v. Wilson, 106 Pa. 207; Harris v. Hay, 111 Pa. 
562, 4 Atl. 715; Lewars v. Weaver, 121 Pa. 268, 15 Atl. 514; Com- 
monwealth v. Equitable, etc., Assoc, 137 Pa. 412, 18 Atl. 1112; Smelt- 
ing Co. V. Laverty, 159 Pa. 294, 28 Atl. 207; and Miller, etc., Co. v. 
Dunlap, 21 Wkly. Notes Cas. (Pa.) 285. [2] If no spécifie requests 
for findings of fact are made (and none appears to hâve been made 
in this case), gênerai findings that are équivalent to a spécifie state- 
ment are sufficient. Philadelphia Co. v. U. G. I. Co., 180 Pa. 235, 
36 Atl. 742. The Pennsylvania equity rules of 1894 (159 Pa. xxv, 28 
Atl. vi) are similar in scope, and Fitzsimmons v. Robb, 173 Pa. 645, 
34 Atl. 233, and Schmidt v. Baizley, 184 Pa. 527, 39 Atl. 406, may also 
be cited as describing the kind of findings that should be made. The 

•For other cases see saœe toplc & § ntJmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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serious difficulty I hâve found îs Jn attempting to separate the find- 
ings of f act f rom the récital of the testimony and f rom the discussion 
concerning its weight and relevancy. 

Under the supplément of 1889 (P. L. 80), the court has undoubted 
power to alter a referee's findings; but it should first appear clearly 
just what thèse findings are — especially because the référée has 
lieard and seen the witnesses, and therefore his conclusions will nat- 
urally be given much weight. He also is entitled, I think, to the help 
that he may receive from written requests for spécifie findings. In 
the présent case I shall therefore return his report with the foUowing 
order : 

On or before April 15, 1911, the plaintiflf and the défendant are 
directed to submit to the référée written requests for findings of fact 
and conclusions of law, and within 15 days thereafter the référée is 
directed to consider and report thereon, stating separately and dis- 
tinctly his findings of fact and conclusions of law, adding such dis- 
cussion and argument (if any) as he may consider advisable. On or 
before May lOth the parties may file exceptions to this supplemental 
report, which shall be disposed of by the référée in accordance with 
the provisions of the act of 1889. The case will then be assigned for 
argument by the Circuit Court upon the application of either party. 



In re SHAPIRO. 
(Circuit Court, D. Oregon. April 17, 1911.) 

ALIENS (5 6.3*) NATURALIZATION— DECLARATION OF INTENTION — MiNORS. 

Bev. St. § 21G5 (U. S. Comp. St. 1901, p. 1329), prier to tlie adoption 
of Naturalisation Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. 
St. Supp. 1909, p. 477), provided that any allen mlght be admltted to 
become a citizen by first deelaring on oath before certain courts, at 
least two years prlor to liis admission, that It was his bona fide intention 
to become a citizen and to renounce forever ail allegiance and fldelity 
to any foreign prince, potentate, state, or sovereignty, and particularly 
by name to the prince, potentate, state, or sovereignty of which the 
allen may be at the tlme a citizen or subject. ITeld that, under such 
section, a minor who had reached years of discrétion was authorized 
to make a déclaration of intention. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 126; Dec. Dlg. 
§ 63.*] 

Application of George Shapiro for naturalization. Granted. , 

David N. Mossessohn, for applicant. 
Walter H. Evans, Asst. U. S. Atty. 

BEAN, District Judge. George Shapiro, an alien, has applied to 
be admitted to citizenship. He was born November 4, 1885, emigrated 
to the United States in December, 1904, and made his déclaration of 
intention on January 16, 1905. At that time he was but 19 years, 2 
months, and 12 days old, and the point is made that the déclaration 
was not authorized by the naturalization law then in force, and there- 
fore Shapiro may not now be lawfully admitted to citizenship. 

*FoT other cases see same topic & i ndmbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexe* 
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The déclaration of intention was made under section 2165, Rev. St. 
(U. S. Comp. St. 1901, p. 1329) the law in force prior to Naturaliza- 
tion Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. St. Supp. 
1909, p. 477). There is nothing in it to indicate that the déclarant 
must be of any particular âge at the time of making his déclaration, 
and the question whether a minor could lawfully make such déclara- 
tion has been a fréquent subject of discussion in the courts. It was 
assumed, rather than declared, by this court, soon after the act of 
1906 became effective, that he could net; but ail subséquent décisions 
of which I am aware, except that of Judge Landis, in Re Spitzer (C. 
C.) 160 Fed. 137, are that a minor who has reached years of discré- 
tion could make the necessary déclaration required by section 2165, 
and that such déclaration is a sufficient basis for a final adjudication 
under the provisions of the act of 1906. It was so held by the Court 
of Appeals of the Second Circuit in U. S. v. George, 164 Fed. 45, 90 
C. C. A. 463; by Judge Van Fleet, in Re Poisson (C. C.) 159 Fed. 
283; by Judge Sanborn, in Re Symanowsski (C. C.) 168 Fed. 978; 
and by Judge Chatfield, in Re Gross (D. C.) 160 Fed. 739. 

The applicant's déclaration of intention is therefore sufficient, and 
the évidence as to résidence, character, and fitness being in ail re- 
spects free from exception, and sufficient to satisfy the law as to his 
gênerai qualifications, his pétition should be granted; and it is so or- 
dered. 



In re VAN WBRT MACH, CO. 

(District Court, D. Massachusetts. March 18, 1910.) 

No. 18,272. 

Bankruptct (§ 348*) — Wages — Application op Payments — I'eefehence. 

Claimant was employée! by the bankrupt as a stenographer at weekly 
wages from January, 1907, to the date of bankruptcy, January 11, 1908, 
and earned during the perlod Ç983, $300 of which was earned within 
three months before the filing of the pétition. She had received pay- 
ments of varions sums, beglnning May 4, 1907, on différent dates in each 
month thereafter, until January 11, 1908, amounting to $638.45. No di- 
rections were given by the bankrupt as to the application of such pay- 
ments. Held, that claimant was not required to crédit payments within 
the last three months to reduee wages earned within that period, but was 
entitled to crédit ail the payments to the earlier items of the account, 
leaving $300 earned within the last three months, for which she was en- 
titled to a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. § 348.*] 

In the matter of bankruptcy proceedings of the Van Wert Machine 
Company. On pétition for review of orders by a référée allowing the 
claim of Cora E. Wilson Fitz Gerald for wages as a claim having pri- 
ority to the extent of $300, and a similar claim of Ernest Fitz Gerald 
claiming priority to the extent of $260. Orders affirmed. 

A. C. Webber and Abram Hyman, for petitioning creditors. 
Russell, Moore & Russell, for objecting creditor. 

*For other cases see same toplc & i numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DODGE, District Judge. It is not disputée! tliat Corà E. Fitz 
Gerald was in the bankrupt's employ as a slenographer, at weekly 
wages, from Jatluary, 1907, to the, date of tiie bankruptcy, January 
11, 1908, or that the total of wages earned during that period was $983, 
$300 of which was earned within three months before the filing of the 
pétition. Nor is it disputed that she received in payment from time 
to time, on account of wages due her, various sums ranging from H 
cents to $53.70; the first of thèse payments being May 4, 1907, and 
the others on différent dates in each month thereafter, the last pay- 
ment being on January 11, 1908. The payments amounted in ail to 
$638.45. The référée holds that thej hâve ail been rightly appHed 
upon the eariier items of the account, which will leave the $300 earned 
within the last three months wholly unpaid. The objecting creditor 
contends that the payments within three months should go to reduce 
the wages earned within three months. I am unable to doubt that the 
ref eree's conclusion is right. The creditor has the right to claim that, 
as each payment was received, it extinguished, so far as it went, the 
indebtedness longest due. No directions regarding application of the 
payments were given by the debtor, so far as appears. It is not con- 
tended that the application which has been made results in a préfér- 
ence recoverable by the trustée, as in Re King Co. (D. C.} 113 Fed. 
110. 

The question arising upon the claim of Ernest Fitz Gerald is pre- 
cisely similar. He was employed as a salesman at $20 a week, earned 
$500 in ail, $260 of which came within the last three months, and he 
was paid on account, and at various times within the last three months, 
$110. I think his claim is entitled to priority to the amount of $260. 

The orders of the référée are, therefore, approved and affirmed. 
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JENKINS S. S. CO. V. PBESTON. 

(Circuit Court of Appeals, Sixth Circuit. Aprl] 19, 1911.) 

No. 2,093. 

1. CoBPOEATiONS (§ 407*) — Repbesentation by Officees— Conteaots Made 

BY GENERAL MaNAGEE. 

Tlie gênerai manager of a steamship company, who was also secretary 
and treasurer and a large stockholder, and had full Personal charge of 
the business which the company was organized to transact, was a gên- 
erai offleer as to ail such matters vvith prima facie auttiority to do any 
act wlilch tîie directors could authorize or ratify, and a contract made 
by him for the employment of a master for two seasons, under whlch the 
master served during one season with the knowledge of the directors and 
witiout objection, is binding ou the company, and cannot be repudiated 
by it thereafter as made without authority. 

pEd. Note.^For other cases, see Corporations, Cent. Dig. §§ 1615-1619 ; 
Dec. Dig. § 407.*] 

2. CusiOMS AND Usages (§ 14*) — Application and Opebation— Exclusion 

BY Tebms of Contract. 

Evidence of a custom is admissible only where it adds to the contract 
an incident which, by vlrfue of such custom, is tacitly contained therein, 
and not wlien it is incousistent with the contract and its efïect contra- 
dictory to the provisions thereof. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. § 29; 
Dec. Dig. § 14.*] 

3. CoNTEACTs (§ 95*) — Validity of Absent— Dueess. 

A written contract by which the manager of respondent steamship com- 
pany employed libelant as master for two years, signed on board the ves- 
sel where libelant had gone to take charge, but pursuant to a prior agree- 
ment, cannot be avoided for duress on the mauager's testlmony that the 
vessel was surrounded by strikers in tugs who had imperlled his life, and 
that he signed in order to get the vessel in commission, upon llbelant's 
refusai to accept the employment without such contract. 

[Ed. Note. — For other cases, see Contracte, Cent. Dig. §§ 431-440 ; Dec. 
Dig. § 95.*] 

4. Shipping (§ 69*) — Masïeb— Actions for "Wages— Défenses— Dischabge 

FOE INCOMPETENCY. 

Allégations of ineompetency, inefflciency, and disobedience of orders 
against the master of a vessel consldered, and held not sustalned by suffl- 
cient évidence to justify the master's discharge before the expiration of 
liis contract term or to del'eat his recovery of wages for the remalnder of 
the term. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 293-307 ; Dec. 
Dig. § 69.*] 

5. Admiealty (§ 118*)^Mattees Reviewable on Appeal— Discrétion of 

Tkial Court. 

In an action by the master of a vessel who had been discharged before 
the expiration of his eOntract term of service to recover damages for 
breach of the contract, it was within the discrétion of the court to déter- 
mine whether a référence was necessary to détermine the damages, and 
his action in refusing such référence is not reviewable ou appeal. 

[Ed. Note. — Fov other cases, see Admiralty, Cent. Dig. §§ 758-775 ; Dec. 
Dig. § 118.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

•For other cases see same topic & § numbeib in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
186 F.— 39 
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Action in admiralty by John R. Preston against the Jenkins Steam- 
ship Company. Decree for libelant, ând respondent appeals. Affirmed. 

Lawrence, Russell & Eichelberger, for appellant. 

Goulder, Day, White & Garry and Holding, Marten, Duncan & 
Leckie, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The appellant, whose corporate name prior 
to 1906 was the Mack Steamship Company, seeks the reversai of the 
decree awarding the appellee his salary, with interest, as master of one 
of its steamships for the season of 1905. 

In the spring of 1904 the American Association of Masters and Pi- 
lots on the Great Lakes strùck to enforce certain demands made on 
the Lakè Carriers' Association, of which the Mack Steamship Com- 
pany was a member. That company and also the Pittsburgh Steam- 
ship Company were each seeking the services of appellee. As the re- 
suit of a conférence held at Cleveland,: Ohio, by a représentative of the 
last-named company, a représentative of such association, and appellee, 
and of a téléphone communication carried on in his présence by such 
représentatives with the manager, of the Mack Steamship Company, 
the appellee went to Buflfalo, N. Y., to accept from that company a two 
years' employment as master of the William H. Mack, a prior engage- 
ment for. a single season's service as such master having recently been 
canceled. On boarding the vessel in the Buffalo harbor, he asked for 
a written contract evidencing his employment for two seasons, where- 
upon the following instrument was executed and delivered to him by 
such manager: 

"Buffalo, May 27, 1904. 

"It Is hereby a^reed between J. R. Preston and the Mack Steamship 
Company that J. R. Preston Is engaged by sald company at a salary of 
$1,980.00 a season for two seasons. 

"[Slgned] Chas. O. Jenkins, Mgr." 

The appellee immediately took command of the vessel, and on; the 
same evening set sail. At the close of the season, about December 
29th, he laid the vessel up in the port of Milwâukee, and on reporting 
at Cleveland was paid what \yas due him. His uncontradicted évidence 
is that he was then told by Jenkins that, although he had in the early 
part of the season caused some trouble, in not submitting reports, he 
had overcome that, and should take charge of the vessel the following 
year. On January 16, 1905, in anticipation of hisown re-election as 
manager at thecoming annual meeting of the board of directors, Jen- 
kins wrote to appellee expressihg his great respect for him "as a gen- 
tleman of splendid principles," but notifying him that he need not 
expect reappointrnent as master. The reasons assigned for this action 
were the excessive size of appellee's bills for tugs, provisions, and 
wages, the stranding of his vessel three times, and his failure to report 
dock situations, although in this làst respect he stated that, in consé- 
quence of vigorous instructions, there had been considérable improve- 
ment as the season advanced. The appellee conf erred with Jenkins at 
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Cleveland about January 28th, and was then discharged. At that time 
the steamship company had five masters and but three boats. As most 
of the masters for the season of 1905 had been then engaged, the ap- 
pellee was unable to obtain a position as master, pilot, or mate, or other 
profitable employment, and earned but a trifling sum within that year. 
He therefore sued for his salary. 

The défenses are want of authority on the part of Jenkins, who was 
himself employed as manager from year to year only, to engage the 
appellee for more than a single season, the existence of a custom, well 
known to the appellee, to engage masters for a single season only, ab- 
sence of a ratification of the contract by the company's board of direc- 
tors, duress arising out pf the serious strike situation in extorting a 
contract for two seasons, incompetency, inefficiency, and continuai dis- 
obedience of orders, on account of which the company was caused 
great loss and expense. 

[1] The directors of the steamship company had the power to au- 
thorize or ratify the employment of the appellee for two seasons. 
Jenkins was not only its gênerai manager, but was also its secretary 
and treasurer, one of its large stockholders, and in 1904 a member of 
its board of directors. He testified that during that and the following 
season in everything that pertained to the boats owned by the company 
and to the company itself he was the company. He and another stock- 
holder, for whom he acted, owned a majority of the corporate stock, 
and that person and the company's counsel, both of whom were direc- 
tors, knew, as did Jenkins, that the appellee was in the company's serv- 
ice as a master. So exclusive was the manager's authority that during 
thé season of 1904, notwithstanding the existence of a troublesome 
strike, no meeting of the board of directors, in so far as the record 
discloses, was held. He had fuU personal charge of the business which 
the company was organized to transact, with power to enter into and 
terminate contracts in respect thereto, and was a gênerai officer of the 
corporation as to ail such matters. It foUows, therefore, that as such 
représentative of the corporation he had power prima facie to do any 
act which the directors of the corporation could authorize or ratify, 
and consequently to employ the appellee. Sun Printing & Pub. Co. v. 
Moore, 183 U. S. 642, 651, 22 Sup. Ct. 240, 46 h. Ed. 366; Oaks v. 
Cattaraugus Water Co., 143 N. Y. 430, ,436, 38 N. E. 461, 26 L. R. 
A. 544; Great Lakes Towing Co. v. Mill Transp. Co., 155 Fed. 11, 21, 
83 C. C. A. 607, 22 E. R. A. (N. S.) 769. The company did not dis- 
avow his authority, nor did its manager or any other of its représenta- 
tives, at any time prior to the coming in of the answer, question or 
repudiate the contract as to any of its provisions, but, on the contrary, 
accepted the appellee's services and their fruits. It would be inéquita- 
ble to allow the principal to stand by and make no inquiries and thus 
avail itself of; a contract made in its behalf, and after part performance 
repudiate the contract as one made without authority. Story on 
Agency (4^ Ed.) § 256; The Mary Elizabeth (C. C.) 24 Fed. 397; 
Martin v. Webb, 110 U. S. 7, 15, 3 Sup. Ct. 428, 28 L. Ed. 49. The 
manager, who was himself a lawyer and who must be presumed to 
hâve known the extent of his powers and the eflfect of their exercise, 
acted within the scope of his authority in employing the appellee. It 
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is also fèasonable to assume, on the facts shown, thàt tliè directors 
knew that the contract of employment wâs for two seasoiis. 

[2] Regarding thé existence of a custom to engage mastèrs for a 
single sea'son only, it appears that at the time the contract' was made 
there was a désire on the part of the company to break the strike. The 
manager is authority for the statement' that masters were scarce, and 
that he was wilhng to takc them on almost any terms. Some of the 
masters, on account of the unusual conditions induced.by the strike, 
insisted on employment for more than a single season, through fear of 
the loss of their positions should the masters and pilots win in their 
strike, and were in conséquence given contracts by their emplo3'ers for 
a longer period. But, aside froni this fact, this défense is without 
merit. Evidence to establish a custom is admissible only where it adds 
to the contract an incident which, by virtue of such custom, is tacitly 
contained therein, and not when it is inconsistent with the contract and 
its effect contradictory to the provisions thereof. The contract in ques- 
tion is not ambiguous or uncertain, and évidence 6f a custom to de- 
stroy, contradict, or modify it is irrelevant and unavailing. Ménage v. 
Rosenthal, 175 Mass. 358, 56 N. E. 579 ; National Bank v. Burkhardt, 
100 U. S. 686, 25 E. Ed. 766; Quarry Co. v. Cléments, 38 Ohio St. 
587; Chase v. Washburn, 1 Ohio St. 244, 59 Am. Dec. 623 ; Gibney v. 
Curtis, 61 Md. 201 ; Page on Contracts, § 604. 

[3] The défense of duress in obtaining the contract rests wholly on 
the manager's testimony. He fîrst denied, but subsequently admitted, 
having conversed with the représentatives of the Lake Carriers' Asso- 
ciation and Pittsburgh Steamship Company over the téléphone prior 
to appellee's going to Buffalo to assume command of the vessel. He 
testified thaf the vessel, at the time the written instrument vv^as pre- 
pared and delivered, was surrounded by strikers in tugs ; that his life 
shortly before had been imperiled by them ; and that, on appellee's re- 
fusai to take the boat out unless given a two-season contract, he pre- 
pared and delivered the instrument under protest. The appellee's 
version is that the instrument was prepared and delivered to him 
promptly, freely, and for the asking. The défense fails not only for 
want of prépondérance of the évidence as to what occurred at that 
time, but because the manager's évidence, if accepted as true, does not 
make out a case of duress. The situation was not so critical as to in- 
terfère with appellee's reaching and boarding the vessel, although his 
attitude was that of a strike breaker, or with Jenkins' returning to thé 
shore in safety after the appellee took command. The appellee was 
not responsible for the condition resulting from the strike, nor did he 
do any unlawful act or compel thè manager to do what he acknowl- 
edges he did do, which was to yield to a demand which might properly 
be made and to which he had apparently previously assented, in order 
to get his vessel in commission at a time when, by so doing, he would 
contribute to the defeat of the strikers and advance the interests of 
his company. His déclaration at the December settlement that the 
appellee should hâve chargé of the boat for the cbming year, his as- 
signment of other reasons for the appellee's discharge, and his f ailrrre 
to allude to the circumstances under which the contract was executed, 
until the défense came in, are suggestive that the charge of duress is 
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ari, afterthought. In view of what constitutes duress which will avoid 
a contract, as defined in well-considered cases, this défense falls short. 
U. S. V. Huckabee, 16 Wall. 414, 21 L. Ed. 457; Krench v. Shoemaker, 
14 Wall. 314, 20 L. Ed. 852; Radich v. Hutcliins, 95 U. S. 210, 213, 
24 E. Ed. 409; Cleaveland v. Richardson, 132 U. S- 318, 333', 10 Sup. 
Ct. 100, 33 L. Ed. 384; Mays v. Cincinnati, 1 Ohio St. 268; Domenico 
V, Alaska Rackers' Ass'n (D.C.) 112 Fed. 554. , ^ . , . ' 

[4] The défenses of incompetency, ineiïiciency, ànd-disobedience of 
orders may be considered together. They go to the size of his bills for 
tugs, provisions, and wages, the strandings and strikings of his vessel, 
collision of his vessel with two others, failure to report his where- 
abouts and dock situations, imper fecf reports and records, lack of 
speed in moving his vessel, and the approval of a bill for goods which 
Jiad not been delivered. 

His expenditures for towage and provisions were greater than those 
of the company's other vessel, the Squirë, which was larger than the 
William H. Mack. The tug bills were, of course, increased somewhat 
by strandings. However, the price paid for towage service and for a 
considérable part of the provisions used was that fîxed by contracts 
made by the manager. As the appellee's vessel carried several cargoes 
of wheat, while the Squire carried none, his relative cost of towage 
was necessarily greater on account of, the required movement of his 
vessel to a séries of elevators in unloading a single cargo. There was 
also spmeexpense incurred for tugs to break theice. When in ports 
at which the company had no contracts for provisions, he was required 
to purchase on such terms as he could make. The wages paid were 
less than those paid for the sailing of the Squire. As reflecting on the 
cost of towage, provisions, and wages, it is further noted that the 
Squire was in commiss.ion from only about June 20th until December 
lOth or 12th. The stranding and striking of the vessel occurred where 
such accidents are most usual, in shallow water where silt and sand 
accumulate through deposits from small streams or shifting currents, 
and through the lowering of the waters of the lakes by winds. In 
some instances not only he, but the owners of the tugs who were to tow 
him into the harbors in question, believed he could safely enter. It is 
reasonably clear that he did not report ail the occasions on which his 
vessel grounded or struck, but there is no satisfactory proof that his 
vessel was injured by any such mishaps, and it is conceded that he 
made protest in every known instance in which a loss was sustained 
which constituted the basis of a claim; but neither his failure so to 
report, nor a mère error of seamanship on his part, is suiîicient to work 
a forfeiture of his wages. The Camilla, Swabay's Admiralty, Rep. 
312. Two. collisions, causing some injury to his boat, occurred by 
other vessels striking his while it was moored to the dock, but it is not 
shown that he was at fault or that the injury was of conséquence. His 
reports as regards his whereabouts and dock situations were not made 
as frequently as ordered, and as regards other matters were somewhat 
crude and imperfect. There does not appear, however, to hâve been 
any substantial loss of time due to his failure to give greater informa- 
tion, or any loss of cargoes or any injury resulting from imperfect ac- 
counts or from his approval of a bill for goods which were not deliv- 
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ered. The cause of the needed repairs of the vessel is based on a pro- 
cess of reasoning rather than affirmative proof, the force of which is 
impaired by the fact that at the close of the season at Milwaukee, Jen- 
kins, in connection with the appellee, inspected the vessel, except as to 
its bottom, and then entered no cotiiplaint as to its management or con- 
dition. 

The appellee was not a stranger to Jenkins. He had been a licensed 
master for 28 years. He had at the time of his employment served in 
that capacity for eight seasons, and as mate for about ten years. The 
residue Of his time he had worked as a ship carpenter. He had applied 
to Jenkins for employment for sevêral seasons and produced références 
as to his skill as a navigator. Two days prior to the exécution of the 
contract Jenkins had sblicited his services. He gave thé appellee no 
instructions before the vessel sailed as to the frequency of reporting 
his whereabouts and doings or of the course to be pursued in transact- 
ing the company's business. Instructions in thèse respects wert im- 
parted later by telegrams and letters, and were not always understood. 
The appellee was not a master of the highest skill, but he was a con- 
scientious and reasonably efficient servant, and the steamship company 
had the ôpportunity of knowing and must hâve known of his standing 
as such at the time of his employment. Clear and satisfactory évi- 
dence is necessary to sustain the charge of incompetency ; the onus 
prbbandi being on the shipowner. Lombard S. S. Co. v. Àhdèrson, 134 
Fed. 568, 67 C. C. A. 432. The évidence is not of such a character as 
to justify his discharge. 

[5] Complaint is made that a référence to ascertain the damages 
suffèred by appellee was deniéd. The record discloses an offer on his 
part to perform, reasonable diligence and some expense incurred to 
obtain other employmèiit, a fàilure to procure it, the loss of his cost of 
living for the season, and earnings of an inconsèquential amount. It 
was for the trial judge to say whether a référence should be made to 
ascertaiti and report the amount of recovery, or whether he would dé- 
termine it himself. The Lopez (D. C.) 43 Fed. 95. The rule is well 
settled that, where the action of an inferior tribunal is discretionary, 
its décision is final. Earnshaw v. U. S., 146 U. S. 60, 68, 13 Sup. Ct. 
14, 36 L. Ed. 887; Cape Fèar Towing & Transp. Co. v. Pearsall, 90 
Fed. 435, 437, 33 C. C. A. 161; Loveland's App. Proc. § 51. 

The trial court committed no error, and the decree is affirmed. 



DTAB. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 4, 1911.) 

No. 2,100. 

1. INDICTMBNT AND InFOBMATION (§■ 93*)^ — SUFFICIENCT. 

An indlctment will not be held iusufflcient on an objection flrst made 
after going to trial, on the ground that the facts were stated more by 
way of récital than dirèctly ; ail the éléments of the offense belng set ont. 

[Ed. Note.-^For other cases, see Indlotment and Information, Cent. 
Dig. § 266 ; Dec. Dig. § 93.*] 

•For other cases aee same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. lNDICTI.reNT AND INFORMATION (§ 196*) USING MAIXS TO DEFRATJD— IN- 

DICTMENT— SUFFICIENCY. 

As against objection to testlmony or motion In arrest, an Indictment 
for using the mails to defraud sufflelently cliarged tliat a letter was in- 
tended to be sent or ,delivered by the post office department, wliere It 
stated that aecused deposited and caused to be deposited in a particular 
post office a certain envelope, duly stamped and sealed, and addressed to 
certain persons. 

[Ed. Note.— For other capes, see Indictment and Information, Cent, 
Dig. §§ 628-635 ; Dec. Dig. § 196.* 

Nonmailable matter, see note to Timmons v. United States, 30 O. C. A. 
79.] 

8. Ceiminal Law (§ 369*) — Evidence or Otiter Offenses— Admissibilitt. 

In a trial for using the mails to defraud, it was error to admit évidence 
of one of the defendant's conviction of otber offenses, where his character 
was not put in issue. 

fEd. Note.— For other cases, see Criminal Law, Cent. Dig. g§ 822-824; 
Dec. Dig. § 369.*] 

4. Fines (§ 17%*) — Abatement— Death of Acoused. 

A fine for an offense abated vvith nccused's death, especTally where the 
judgment was reversed for error, entltling his estate to a fuud de^josited 
to secure Its payment. 

[Ed. Note. — For other cases, see Fines, Dec. Dig. § 17%.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Alexander S. Dyar and another were convicted of fraud, and they 
bring error. Reversed and remanded for new trial. 

Benj. Rice Forman, Chandler C. Luzenberg, laû W. Knox Haynes, 
for plaintiffs in error. 

W. J. Waguespack and Charlton R. Beattie, for the United States. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. PlaîntifTs in ei'ror, Alexander S. 
Dyar and W. H. Haie, were convicted in the Circuit Court of the 
United States for the Eastern District of Louisiana under an indict- 
ment for violation of section 5480, Revised Statutes of the United 
States, as amended by the act of March 2, 1889 (25 Stat. 273, c. 
393 [U. S. Comp. St. 1901, p. 3696]), although the second count 
in the indictment charged a conspiracy between Dyar and PJale to 
commit the offense named in section 5480. 

The first indictment, No. 2,576, charged thât A. S. Dyar and W. 
H. Halé did knowingly, willfully, unlawfully, and feloniously devise 
a scheme and artifice to defraud ; that is to say, by divers false prê- 
teuses and représentations to obtain and acquire for themselves of 
and from one Simon Vercher, of Bayou Current, state of Louisiana, 
and from each of various other persons to the grand jurors un- 
known, a large sum of money, to wit, $100, and to couvert and ap- 
propriate said sUms of money to the use and benefit of themselves, 
without gi'ving or rendering an équivalent therefor, the said scheme 

*E'or other cases see same topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and artifice to defraud to be effected by inducing and enticing said 
Simon Vercher and the varions other persons to the grand jurors 
unknown to open communication by means of the post office establish- 
ment of the United States with them, the said Dyar and Haie, and 
by opening communication by means of the post office establishment 
of the United States with the said Simon Vercher and the said various 
other persons to the grand jurors unknown which said use and mis- 
use of the post office establishment of the United States was theu 
and thére part of the said scheme and artifice to defraud by f alsely 
pretending in and through certain advertisements, letters, and cir- 
culars sent and to be sent through and by the mails of the United 
States that they, the said Dyar and Haie, were physicians of eminence, 
and skilled specialists in the treatment of various diseases, and were 
able to effect a complète cure of certain diseases commonly knowu 
and supposed to be incurable, and that the said Haie was one of the 
greatest living specialists in nervous, chronic, and spécial diseases ; 
that he was of London, England, and a noted expert in genito-urinary 
diseases, and would only consent to grant a consultation to the said 
Simon Vercher, and the various other persons to the grand jurors 
unknown, by reason of his personal friendship for the said Dyar, 
and that a visit to said Dyar and Haie and a consultation with the 
said Haie would be of great benefit to the said Simon Vercher, and 
the various other persons to the grand jurors unknown, and that 
the said Haie would give the said Simon Vercher and others a con- 
sultation and ail necessary advice, free of charge, whereas, in truth 
and in, fact, the said Dyar and Haie well knew they were neither of 
them physicians of eminence nor skilled specialists in the treatment 
of various diseases; they were not able to efïect a complète cure of 
certain diseases commonly known and supposed to be incurable, and 
that said Haie was not of London, England, and on a visit to the 
United States ; he was not a noted expert in genito-urinary diseases ; 
was not regarded as one of the greatest living specialists in nervous, 
chronic, and spécial diseases, and had not consented to grant a con- 
sultation to the said Simon Vercher and the others because of his 
Personal friendship for the said Dyar, and did not intend to, and 
would not, give a consultation and ail necessary advice to the said 
Simon Vercher and others free of charge, but, on the contrary, by 
means of said false and fraudulent prêteuses and représentations the 
said Dyar and Haie did knowingly, willfully, unlawfuUy, and felo- 
niously intend to obtain the aforesaid sums of money, to wit, $100 
each from the said Simon Vercher and the other persons to the grand 
jurors unknown, and to knowingly, willfully, unlawfuUy, and felo- 
niously convert the same to their own use and benefit. 

It is further charged that the said Dyar and Haie did deposit in 
the post office establishment of the United States, in the post office 
at New Orléans, state of Louisiana, a certain envelope, duly stamped 
and sealed, and addressed to Simon Vercher, Atchafalaya, La., which 
said envelope was intended to be, and was, delivered to the said Simon 
Vercher, at Atchafalaya, state of Louisiana, and contained a certain 
letter which was set out as follows: 
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"[Phûtograph of Pr. A. S. Dyiir. niarked ,'Di-. A. S. Dyar. Principal of the 
Staff of Physicians and Snrseoiis of A. S. Dyar.'] 

"Dr. A. S. Uyar. 

"Physiciau. Surgeon and Speeialist. 

"Office and Laboratory, No. 619 Canal Street. 

"(Corner Exchange Place.) 

'Office Hours: Daily and Sunday from 9 A. M. to 8 P. ;M. 

"Private Office: No. 110 Excliange Place. 

"New Orléans, Febritary 27th, 1908. 

"Mr. Simon Vircher, Atchafalaya, La. — Dear Sir: I hope that you will 
pardon this letter, but when you hâve read It I Unow you will. It is natural 
that I feel a deep interest in those consultiug me regarding tlieir physical 
condition and especially in those I bave treated and also in those I am still 
treatlng. I feel that you know that I hâve been perfectly sincère and honest 
in everything I hâve done and said, that I hâve always studied your case 
carefully, and eamestly endeavored to deserve your confidence and friend- 
ship— in other words I hâve tried to act out the Golden Rule. 

"The fear that I hâve not cured you has been causing me some worry. 
Meeting Professor W. H. Haie, M. D., of I>ondon, p]ngland. the noted expert 
in genito-urinary diseases, who Is just now on a visit to the United States, 
and *ïth whom some years ago I had a very close aequaintance, I took the 
liberty of Consulting this noted gentleman about your case. He gave me mnch 
light and assured me that there was a safe and permanent cure for your 
trouble. 

"So delighted was I, that I hâve, after much pursuasion, secured Professor 
Hale's promise to spend next Thursday, Friday, >Saturday and Sunday, March 
5th, 6th, 7th and 8th, with me. on which occasion he will meet you, give you 
a consultation and whatever advice is necessary, for which there will be no 
charge whatever to you. 

"When you stop to think that, as a rule, Professor Haie charge.'! from iÇlOO 
to $1000 for consultation alone, you can posslbly understand what it nieans 
to you to get the benefit of his valuable services without any charge what- 
ever, and because of his Personal friendship for me he has consented to see 
a limited number of my patients, of whom you are one. 

"Professor Haie is regarded as one of the greatest llving specialists in 
nervous, chronic and spécial diseases. I therefore ask you to call at my 
office on either of the days mentioned : namely, Thursday, Friday, Saturday 
or Sunday, March 5th, 6th, 7th and Sth, at any hour that suits your conven- 
lence between 9 a. m. and 8 p. m., as the doctor will be with me each day dur- 
jng those hours. 

"I can hardly express to you the pleasure and satisfaction T expérience 
In having Professor Haie visit me, and I hope that you will avail yourself 
of my efforts in your behalf. 

"Yours in the Cause of Health, A. D. Dyar, M. D." 

Later, on the 25th day of May, 1910, another indictment was ob- 
tained ag'ainst Dyar and Haie, the first count in which set out that 
Dyar and Haie devised a scheme to defraud one Joseph C. Burke 
and various other persons to the grand jurors unknown, and then 
set out at some length what substantially was a scheme to write to 
Burke and others that Dyar regretted that he had been unable to 
effect a cure in their cases before, but that he had interested Professor 
W. H. Haie, a noted specialist in nervous, chronic, and spécial diseas- 
es, of Lbndon, England, and that Haie waS a noted expert in genito- 
urinary diseases, and was just then on a visit to the United States, 
and him Dyar had consulted about the cases of Burke and others to 
thé grand jurors unknown, and after niuch pursuasion had induced 
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Haie to give a consultation, free of charge, to Burke and the other 
persons, and Haie had consented to see a limited number of his, 
Dyar's patients, that Haie usually charged for such services from.' 
$100 to $1,000, and that the said Dyar and Haie did unlawfully and 
feloniously iritend to obtain from the said Burke and varions other 
persons to the grand jurors unknown the sum of $300 each, and to 
knowingly, willfully, unlawfully, and feloniously convert the same 
to their own use, without then and there intending to render therefor 
either to the said Burke or any of the varions other persons to the 
grand jurors unknown advice, service, or other considération of the 
kind, character, quality, and value that the f aise and f raudulent prê- 
teuses, représentations, and inducements were calculated and intend- 
ed by Dyar and Haie to lead the said Burke and others to believe 
that they would receive; that is the services, and the cure resulting 
therefrom, of truly eminent physicians and specialists. 

Copy of letter written by Dyar to Burke is set out in the indictment. 
It is then charged that with a view to executing and in the exécu- 
tion of the scheme and artifice to def raud, through and by means 
of the post office establishment of the United States, Dyar and Haie 
did deposit and cause to be deposited in the post office of the United 
States at the city of New Orléans, state of Louisiana, a certain en- 
velope, duly stamped and sealed, and addressed to Joseph C. Burke, 
and each of the various other persons to the grand jurors unknown, 
and containing the letter which is set out in the indictment. 

The second count charges conspiracy, under section 5440, Revised 
Statutes of the United States (U. S. Comp. St. 1901, p. 3676), to 
commit the offense named in section 5480, and, after the charge of 
unlawful conspiracy, confédération, and agreement, sets out substan- 
tially what is set out in the first count in the indictment. The case 
made by thèse indictmehts coming on for trial, the cases were Con- 
solidated and were af terwards tried together ; the resuit being that 
the verdict of guilty vvâs rendered against both défendants. A num- 
ber of exceptions wer^ taken iti the court below, whicti are now pre- 
sented by the record hère. 

[ 1 ] The first exception is to the sufficiency of the indictments. 
There was no demurrer to either of the indictments, and they were 
only attacked by objections to the admission of testimony during the 
trial and subsequently by a motion in arrest of judgment. The ob- 
jection to the indictment was not, and could not very well be, placed 
upon the ground that the indictment failed in its entirety to set out 
an offense against the défendants under section 5480 and a conspiracy 
under section 5440 to commit the offense under the former section. 
The objections made during the trial to the introduction of évidence 
upon the ground of the insufficiency of the indictments, while they 
state in gênerai terms that the indictments failed to set out an of- 
fense under the statùte, we judgé the real objection to be more 
upon the ground that the facts necessary to constitute the: offense 
were stated more by way, of récital than a direct charge in the charg- 
ing part of the indictment.' Whatever might hâve been the merit of 
this exception to the sufficiency of the indictment, if , it had been 
made in proper time, by demurrer or motion to quash, we think it 
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came too late after défendants had pleaded not .guilty and gone to 
trial, or, after trial, by motion in arrest of judgment. The only just 
criticism of thèse indictmêntS was merely in matter of form, because 
it is clear that ail the éléments of the offenses were set out consider- 
ing the indictments as a whole. That this objection came too late is 
settled, we think; by the décision of. the Suprême Court in Dunbar 
V. United States, 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. In 
one of the headnotes of that case it is said: 

"A défendant who waits till after verdict before nialdng objection to the 
sufficlency of the Indictinent waives ail objections \v{ii(>h run to the mère 
form In which the varîmis éléments of the crime are etated, or to the fact 
that the Indlctment is inartificlally drawn." 

In the body of the opinion, by Mr. Justice Brewer, it is said : 

"Further, no objection was made to the sufficlency of the indictments by 
demurrer, motion to quash, or in any other manner until after the verdict. 
While it may be true that a défendant by waiting "untll that time does not 
walve the objection that some substantial élément of the crime is omitted, 
yet he does waive ail. objections which run to the me,re form In w'hiqh the 
various éléments of the crime are stated, or to the faCt that the indictment 
is artiijcially drawn. If, for Instance, the description df the property does 
not so clearly identif^ It as to eiiable him to prépare his défense, he should 
raise the question by some preliminary motion, or perhaps by a demand for a 
bill of partlculars ; otherwise it may properly be assumed as against him 
that he is fully Informed of the précise property in respect to which he is 
charged to hâve violatèd the law. In this connection, also. référence may be 
made ta section 1025, Revised Statutes [U. S, Comp. St. 1901, p. 720], which 
provides that 'no ipdictment * * * shall be deemed insuiflcient * * * 
by, reason of any defect or imperfection in matter of form only, which shaîl 
not tend ta the préjudice of the défendant.' This, ot course, is not to be con- 
strued as permitting the omission of any inatter of substance (United States 
V.: Oarll, 105 U. S. 611 [26 b. Ed. 1135]), but is applicable where the only 
defeet oomplained of Is that some élément of the offense is stated loosely 
and wlthout technical accuracy." 

While in the above case a verdict had been rendered and objection 
was made by motion in arrest, we think the rule applies where there 
is no demurrer or motion to quash and the sufficlency of the indict- 
ment is questioned by objections to the introduction of testimony on 
the trial. 

In Nurnberger v. United States, 156 Fed. 721, 725, 84 C. G. A. 
377, 381, decided by the Circuit Court of Appeals for the. Eighth 
Circuit, it is said in the opinion: 

"The défendant did not, either by motion to quash or demurrer, invite the 
court's attention to any defect in the indictment; but on tUe trial objected 
10 the introduction of any e^ddence by the Government because of the claimed 
defects. This practice is not recosnlzed in criminal procédure. United 
States V. Harmon (D. C.) 45 I<;ed. 414." 

If the indictments wholly failed to state an offense or a substantial 
élément Of the crime charg^ed, the rule would be différent. Dunbar 
V. United States, supra. 

[2] Another objection to the indictment is that it failed to charge 
in sijfHcient terms that the letter was intended "to be sent or deHvered 
by the Post Office Department." The language of the indictment on 
this subject shown in the synopsis of the indictments as stated above is: 

"The said A. S. Dyar and the said "W. H. Haie did knowingly, wlUfnlly, 
unlawfully, and feloniously and with a View of exécuttng and la the execu- 
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tiou of sald scheme and artifice to defraud through and by means of the 
post office establishment of tlie Unitied States deposit and cause to be depos- 
ited in the post office of the United States, at the eity of New Orléans, state 
of Jjouisiana, a certain envelope, duly stamped and sealed, and addressed 
to each of the varions other persons to the grand jurors unknown. In the 
words and figures identical, wlth the exception of the addresses, witli the 
words and figures of the letter just recited in full, and adressed and malled 
to the said Joseph O. Burke." 

We think this charge in the indictment sufficient as against ex- 
ception to the same made by objection to testimony or by motion in 
arrest. It clearly put the défendant on notice as to the charge that 
as a part of the offense he mailed a letter to Vercher and Burke and 
others unknown to the grand jurors, necessarily intending to say 
thereby that the same was to be dehvered by mail. 

[3] The next and the most important exception taken by the de- 
fendants was to the action of the court on the trial in admitting évi- 
dence of the conviction of Haie of certain offenses before the com- 
municatioiis and transactions referred to in the indictment in this 
case. ; The government was allowed to prove, over objection, that 
the défendant W. H. Haie had been convicted in the United States 
District Court in Colorado and served a sentence of 18 months in 
the Illinois Penitentiary at Joliet, and the government was also al- 
lowed to put in évidence the entire record of conviction. The govern- 
ment was further allowed to prove that Haie was a prisoner, serving 
a terra in the New York County Penitentiary, and was also allowed 
to place in évidence a certified copy of the indictment and minute of 
conviction of the Court of General Sessions of the Peace in the case 
of the People of the State of New York v. William H. Haie. The 
government was also allowed to prove by one E. L- Kincaid that he 
found Haie in New York going under the name of Dr. B. L. Kirk, 
and that he told Haie that he had seen records f rom the police head- 
quarters where Haie had been in jail in Liverpool, England, and, fur- 
ther, that he had police records showing that Haie had been in the 
penitentiary at Joliet, 111., ànd in the penitentiary in New York and 
in jail in Liverpool, England; ail of this over objections, and ail of 
which the défendant moved the court to exclude, which motjon was 
denied. As the défense had not put Hale's character in issue, we 
think that this was manifest errer, both against Dyar and Haie. The 
evidenc€ was adnùtted by the court, as we understand f rom the record, 
for the purpose of showing the intent with which the letters named in 
the indictment were sent out. The authorities upon this question are 
numeroiis, and ail, we think, which beat directly upon the question, 
to the same effect. In Wigmore on Evidence, § 192,' it is said : 

"This prlûciple has long been accepted in our law. That 'the dolng of one 
act is In itself no évidence that the same or a like act was again done by 
the same person' has been so often judicially repeated that it is a comnion- 
place." 

, One of the leading cases on the subject of the admission of such 
testimony is State. v. La Page, 57 N. H. 245, 24 Am. Rep. 69. In 
that: case the controlling légal propositions are stated in the opinion 
ftt£}UsJt¥iig, ;G.J>, on page 289 of i7 N. H-, as foUows;. 
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"(1) It is not pennitted to tlie proseottion to attack the character of the 
prisoner, unless he first puts tliat In issue by offering évidence of his good 
character. (2) It Is not pennitted to sliow tbe défendant'» bad character by 
showing particular acts. (3) It is not permitted to show in the prisoner a 
tendency or disposition to commit a crime with vvhieh he is eharged. (4) 
Tt is not permitted to glve in évidence other crimes of the prisoner, unless 
tbey are so connected by circumstances with the particular crime in issue 
as that the proof of one fact with its circumstances bas some bearing on the 
issue on trial other than such as is expressed in the foregoing three proposi- 
tions." 

In the same case, on page 290 of 57 N. H., there is a quotation from 
Wharton's American Griminal Law, as follows : 

"It Is hère, however, that the f undamental distinction begins, for, whlle 
particular acts niay he proved to show malice or seienter, it is inadmissible 
to prove either in this or any other way that the défendant had a tendency 
to the crime eharged. Thus in England it bas been held that upon the trial 
of a ijerson eharged with an unnatural crime It was not permitted to prove 
that the défendant had admltted that he had a tendency to such praetiees." 

And again, on page 291 of 57 N. H., the court quotes with approval 
from Lord Campbell, in Regina v. Oddy, 2 Den. Cr. C. 264, as follows : 

"I am of the opinion that the évidence objected to was as admissible under 
the flrst two counts as it was under the third, for it was évidence which went 
to show that the prisoner was a very bad man and a likely person to commit 
such offenses as those eharged in the indictment. But the law of England 
does not allow one crime to be proved in order to raise a probabillty that an- 
other crime bas been committed by the perpetrator of the flrst. Evidence 
which was received In the case does not tend to show that the prisoner knew 
that thèse particular goods were stolen at the time he received theni. The 
rule which has prevailed in the case of Indlctments for uttering forged bank 
notes of allowing évidence to be given of the uttering of other forged notes 
to différent persons has gone great lengths, and I should be unwilling to 
see that rule applled generally In the administration of the crlmlnal law. 
We are ail of the opinion that the évidence admltted in this case with regard 
to the seienter was Improperly admltted, as It afforded no ground for any 
legitimate inference In respect of It. The conviction therefore must be 
quashed." 

In Kansas v. Adams, 20 Kan. 311, in the opinion of Mr. Justice 
Brewer, it is said: 

"The rule of law applicable to questions of this kind Is well settled. It 
Is clear that the commission of one offense cannot be proved on the trial 
of a party for another merely for the purpose of inducing the .lury to be- 
lieve that he is guilty of the latter, because he committed the former. You 
cannot préjudice a défendant before a jury by proof of gênerai bad character, 
or particular acts of crime other than the one for v/hlchhe is being trled." 

In Commonwealth v. Jackson, 132 Mass. 16, the syllabus pertinent 
to this question is as follows : 

"At the trial of an indictment, under the Gen. Sts. c. 161, § 54, for obtaining 
tie property of another by false prêteuses in the sale of a horse, évidence 
of slmilar prêteuses made by the défendant in sales to other persons a short 
time prevlously to the sale in question is Inadmissible for the purpose of 
showing the intent with which the défendant made the sale of the horse." 

In State v. Saunders, 14 Or. 300, 12 Pac. 441, in the opinion by 
Thayer, J., this is said: ,, 

"Place a person on trial upon a crlmlnal charge, and allow the prosecutlon 
to show, by hlm that he bas before been implicated in similar affaira (no 
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mattër vbat explanation of them he attempts to make), it will be more 
damaglrig : évidence agalnst hlm and conduee more to hls conviction than 
direct testimony of his gullt in the partlcular case. Every lawyer who bas 
had any partieular expérience In crlmînal trials knows this— knows tliat 
juries are Inclined to act from impulse, and to convict parties accused, npon 
gênerai prlnciples. An ordinary juror Is not liable to eare about a party's 
guilt or Innocence in the partieular case, if they think him a scapegrace or 
vagabond. That Is human nature." 

See, also, Booth v. United States, 139 Fed. 252, 71 C. C. A. 378; 
People, etc., v. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 
193. 'the whole subject iS thoroughly discussed in 1 Wigmore on 
Evidence, § 192 et seq., arid the authorities fully cited. 

Of course,, there are many iiistances in which évidence of the com- 
mission dï pther offenses, is necessarily admissible. One instance often 
referred to in the books is where the commission of one offense is 
a circumstance tending to show the commission of the offense for 
wrhich thé défendant is op. trial. The f act that the défendant charged 
with homicide stole an axe or a gunwith. which the killing was donc, 
the stealiiig' , of the weapon, though a 'distinct offense, would neces- 
sarily be in the very nature of the casé compétent évidence against 
him on his trial for homicide. The'passing of other counterfeit mon- 
ey ôf thç'sarne character as tjiat' which. the défendant isçhàrge.d.^with 
passîng in the case on trial would be admissible to show guilty knowl- 
edge or intent. Many other instances might be cited which are ex- 
ceptions to the: général tûle. One of the former convictions of the 
défendant whiçh was put in eyideripie. was 14 years befQrè this offense 
is alleged to hâve been committed. . We think the admission of thèse 
former convictions and former imprisonments in the penitentiary was 
errOr as against Hâte, arid also very cléârly ef ror as ai^âinst Dyar. 

Judemént nitist bè reversed and the case rernànded,' with directiqrvs 
to grant a new trial. . > ,, 

The United States attorney has brought to the attention' of this 
court the fact tnat a fine of $1,000 was imposed on A. S. Dyar, as 
a part of the penalty in this case. Thereafter Dyar desiring to dis- 
pose of certain real estate in the city of New Orléans, and the fact 
of this fine standing against him prevented him from getting'a clerk's 
certificate; that his prpperty was f ree from incumbrance, the matter 
was brought to the attention of the Circuit Court by Dyar, and the 
United States attorney was directed to show cause why he should 
not be perrhitted' tô'depôsit in the registry of thé court the sum of 
$1,000, without ^préjudice to his writ of error, and to be returned 
to him if the sentence and judgmerit be. reversed. ,. 

After hearing, the court m.ade the following order; 

"Whereupon and;,on due considération thereof, and the law and évidence 
being jn favor of plaititiff in rule and .çigainst défendant ip rule, It is ordered, 
adjudged. and deçreed that the défendant, Alexander S. Dj'ar, be permitted 
to deposit in tties registry of the court;, tbe suni of one thousand ($1,000.00) 
dollars as the fine which he w^as condemned and sentenced to pay on the 
lOth day, of June, 1910, in tliifs cause» vyithout: préjudice to, hls writ of error 
which he has obtalned and'whlch has been' allowed. saicj amount to be returned 
to him in case his said Judgment is reversed, and It is further ordered, upon 
said- amount (being deposited In thé registry of the. court, that Henry J. 
Carter, iîlerk, do issue: to him 'à clear certificate that thére is no judgment 
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of this court operatlng as a lien or judicial mortgage on his property, any 
ultimate rights whlch the United States may bave in this case to attach to 
the sald one thousand ($1,000.00) dollars so deposited." 

The sum of $1,000 was deposited in the registry of the court in 
pursuance of the above order, and has since remained there. 

It is f urther represented to this court by the United States attor- 
ney that since the judgment of the court in this case, and since the 
above order allowing Dyar to make the deposit as stated, Dyar has 
died, and this court is asked to give some direction as to the disposi- 
tion of the $1,000 so deposited. We are of the opinion that the pen- 
alty abated with the death of the défendant. This would be true 
whether the judgment hère had been reversed or affirmed. The judg- 
ment being reversed certainly strengthens this view of the matter. 

In the case of United States v. Pomeroy (C. C.) 152 Fed. 279, Judge 
Holt in the United States Circuit Court for the Southern District of 
New York had a similar question before him, and he took the view 
of it which we hâve indicated above. 

In concluding his opinion in that case, Judge Holt said: 

"In this case the défendant was flned $6,000. That money was not awarded 
as compensation to the United States. No harm has been done to the United 
States. It was imposed as a punishment of the défendant for his offense. 
If while he lived it had been eollected, be would hâve been punished by the 
deprivation of that amouiit of his estate ; but upon his death there is no 
.lustice In punishing his family for his offense. It may be said, of course, 
that there Is very little différence between the loss which his family would 
hâve sustained if the money had been eollected before his death and the loss 
of which it will now sustain if it is eollected from his estate. But, if the 
money had been eollected before his death, he would hâve been punished. 
If it is eollected now, his family will be punished, and he will not be pun- 
ished. In my opinion, therefore, this prosecutlon shotild be deemed ended 
and this judgment abated by the defendant's death. 

"I hâve some doubt whether this court should make an order declaring 
the judgment and the proeeedings abated, or whether it should leave the 
mattef to be determined in some other court if an attempt should be made 
to collect the judgment. But it is certainly jiist to the représentatives of 
the estate that the question should be determined, and I think it may as 
properly be determined by the court which rendered the judgment as by 
some other tribunal. The government has had notice of this motion, and 
has been heard upon It. and in my opinion this court has power to déclare 
that ail the proeeedings in this case and the judgment entered therein against 
the défendant were abated by his death. 

"My conclusion is that an order should be entered declaring that the 
proeeedings and the judgment hâve abated, and are no longer of any validity." 

The foregoing from the opinion of Judge Holt expresses very clear- 
ly the view ;we hâve as to what should be done in the présent case. 
Perhaps it might be more properly determined by the Circuit Court 
after the mandate of this court is returned ; but, inasmuch as the 
United States attorney has asked our considération of the matter, 
we express the foregoing opinion. The $1,000 we think should be 
paid over at once to the proper représentative of Dyar's estate. 
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RE^ÎISTER V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit April 4, 1911.) 

ÎSIo. 2,102. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. ' 

Roland Register was convicted of offenses, and he brings error. 
Reversed and remanded. 

J. W. Woods and Guy Graham, for plaintiff in error. 
Charlton R. Beattie, for défendant in error. 

McCORMICK and SHEEBY, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. Only a few f acts differentiate this case 
from the case of A. S. Dyar and W. H. Haie, 186 Fed. 614, just de- 
cided. In this case Roland , Register and W. H. Haie were jointly 
indicted on May 16, 1908, under section 5480, Revised Statutes, In- 
dictment No. 2578, and were again jointly indicted on May 26, 1910, 
under sections 5480 and 54AO, Revised gtatutes (U. S. Comp. St. 1901 , 
pp. 3696, 3676), Indictment No. 2692, which two indictments were 
Consolidated before trial. One of the counts in the second indictment, 
as in the case of A. S. Dyar and W. H. Haie, was for conspiracy to 
commit the offense named in section 5480, Revised Statutes. 

The testimony as to Hale's former conviction and imprisonment was 
admitted in évidence in this case, as it was in the case of Dyar and 
Haie, and ail this testimony was admitted over the defendant's objec- 
tions. Transcripts of the record in the New York case and the Col- 
orado case were also admitted in évidence, ail over defendant's objec- 
tions, and exceptions being properly taken. The court, at the close 
of the évidence in this casé, directed a verdict in favor of Haie, and, 
as one of the.cotints in the second indictment was for conspiracy be- 
tween Register and Haie, necessarily, as Register could not conspire 
with himself, a verdict of not guilty was also directed as to Register 
on that count. The jury found Register guilty on the first indictment,^ 
No. 2578, and alsp on the first çount of the second indictment. No. 
2692. It is conceded that there was no direct testimony of any kind 
to show that Register had any knowledge of Hale's former convic- 
tions and imprisonments. 

We think for the reasons more fully set forth in the case of Dyar 
and Haie thé judgment of the court in this case should be reversed 
and the case remanded, with directions to grant a new trial. 
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OÙI/T'S PATENT FIREÀRMS MFG. CO. et al. v. NEW YORK SPORTING 
GOODS CO. (two cases). 

VICTOR TALKING MAOH. CO. et al: v. HOSCHKE et al. 

(Circuit Court of Appeals, Second Circuit. March 15, 1911.) 
Nos. 251, 252, 257. 

CLEEKS of COTJBTS (§ i8*)—Cï.,EHKS OF ClECUIT COUBTS OF APPEALS— DUTIES 
AND FEES. 

Act Fet. 13, 1911, c. 47 (36 Stat 901) relating to transcripts on appeal 
to or writ of error from the Circuit Courts of Appeals, and authorizing 
the use of a printed transcript certified by the court below, makes no 
provision for an index ; and in view of the Importance of having the in- 
dexes of ail records comprehensive and uniform, they should be pre- 
pared by the clerk of the Circuit Court of Appeals, and since bis fee for 
preparing and indexing the record under the fee bill in force Is fixed 
at a stated sum per page of the whole, and is Indivisible, until such fee 
blU is changed or further législation enacted, parties will be required to 
pay the full fee thereby prescribed, to be held by the clerk until its re- 
turn is authorlzed. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. § 48.*] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suits in equity by Colt's Patent Firearms Manufacturing Company 
and John M. Browning against the New York Sporting Goods Com- 
pany (two cases), and by the Victor Talking Machine Company and 
another against Wilham H. Hoschke and the Soriora Phonograph 
Coinpariy. On rnotions by complainants in each case, who are appel- 
ants, to be relieved from pàyment of clerk's supervision fee. Mo- 
tions denîed. 

See, also, 180 Fed. 777. 

W. G. McKnight, for the motion. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. In each of thèse cases appellant has filed 25 
printed transcripts of the record of the Circuit Court, one of which 
has been certified by the clerk of that court as prescribed by the 
récent act of February 13, 1911. Appellant asks that the cause be 
heard thereon without payment of any fee to the clerk of this court 
for supervision of the record. In conformity with the provisions 
of the act, this court will hear argument upon such transcript of 
record,. The certification of the clerk of the court below is sufficient 
guaranty that the printed bock is a correct transcription of the record 
in his court, or of so much thereof as the parties hâve agreed to take 
up. There is no necessity, therefore, for any further examination 
thereof by the clerk of this court. Expérience has shown, however, 
that it is very important to hâve the indexes of ail records on appeal 
comprehensive and uniform. Therefore the préparation of ail indexes 
will continue under the supervision of the clerk. 

The fee bill prescribed February 28, 1898, by the Suprême Court, 

'*For other casea see sam* topic tt i nvûsua la Dec. & Am. DlgS. 1$07 to date, & tlep'r Isâezea 
186 F.— 40 
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tinder Act. Feb. 19, ,1897, ç. 263, ,29 Stat. 536 (U. S. Comp. St. 
1901, p. 557), now provîcîes as a fee for— 

"preparing the record for the prlnter, indexlng the same, supervising the 
printingancl distrlbtiting tlie: copies, .for eaOa ,printed page of the record 
and Index, twenty-flve (25) cents." 150 Fed. cxxxlx, 79 C. U. A. cxxxlx. 

It wonld seem tnat, when the only thing which the clerk does 
îs to prépare or supervise the prcparàtton of the index, the only fee 
charged should be 25 cents for each page of such index. But in 
Bean v. Patterson, 110 U. S. 401, 4 Sup. Ct. 23, 28. L. Ed. 190, 
it was held that the fee was indivisible, and that the 'whole must be 
charged if any part pf the work is done. Undef this décision it 
would flot be sâfe for the clerk to, coUect merely the fee per page 
of index.: No régulation of this court could relieve hini frora the 
obligation to account to the^ Treasury Department for the full 
amount. It is, however, so plainly the intention of Çongress that 
thèse fées should be , reducèd that the proper Course would seem 
to be.for the clerk to receive the full amount of fées now, and 
hold them as a spécial deposit until the prdper authority shajl 
hâve distfibutèd the "indivisible fee" prescribed by the Suprême 
Court fee bill. The language of the act of February 19, 1897, is 
such that there may bè some doubt as tothe power of the Suprême 
Court to change the fee bill which it prescribed before May 19, 1898. 

The second section of the new act apparently gives the Suprême 
Court pp\yer to fix new fées only in cases when a final judgmerit 
or decree.is soùght to be reviewed in that court. If fûrther législa- 
tion be nècessâry to make the récent act effective, it can no doubt be 
secured at the next session. If such change is made, and is made 
applicable to appeals or writs of error now pending, so that the 
clerk may safely take a fee on the page rate for index only, the 
balance of each deposit will be returned. 



, CHTGAGO, R. I. & P. Rï. CO. v. HAUB. 
(Circillt Court of Appeals, Elghth Circuit. April 7, 1911.)', 
No. 3,093. , 
■ '::■' (Syllahus by the Court.) _ 

1. Damages (§S 38, 40*) — Personal Injuby— Evidence of Personal Eabn- 
iNGS Admissible— -Profits of Labob and Capital Combined Inadmis- 
sible. ;'.,.■ -i" ■ ' ■ -, '^ ■ 

In action for damages' for personal Injury, the profits of a business 
or ôf the performance of a contract derived from the comblnatlon of 
capital ana labor do not constitute a Sound basls fOr estimatlng the earn- 
tng capacity, of the Injured person, ,who furnishes a part, of the labor. 

But one whose earnings are derived from the use of hls labor, skill, or 
knowledge, without tlie usé of suUstahtial capital, may prove the amount 
of such earnings at ànd for a reasonablè tline before the occasion of hls 
wrongfUl iiijury, apd a decrease therèof fcaused by the Injury. 

[Ed. Note.— For other cases, see Damages, Cent Dlg. Il 72-88, 237-241 ; 
Dec. Dlg. §§38, 40.*] ,'; 

*For qtber ca~8«g ge« sama tdpic & 5 nvmbbb In Dec. & Am. Digs. 1907 to âat«, & Il«p'r Indexai 
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2. Damages (§ 172*)— Personal Injtjet — ^Facts — Conclusion. 

H. made a contraet with a railroad couipany to ïoad cars with gravel 
for a speclfled amount per cublc yard, and to furnlsh at his own expense 
ail the teams, tools, scrapers, equipmènt, labor, powder, and other ex- 
plosives necessary to do the work. He was injured while he was engaged 
in the performance of this contraet, and over the objection of the de- 
fendant below he was asked and answered the question: "What were 
your earnings at the time of the accident?" 

Held, there was error In admltting this évidence as a basls for esti- 
matlng his Personal earnings, because the answer necessarily Included 
the profits from his contraet. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 490-492 ; Dec. 
Dlg. § 172.*] 

On rèhearing. Reversed and remanded. 

For former opinion, see 176 Fed. 71, 99 C. C. A. 379. 

Before SANBORN and ADAMS, Circuit Judgès, and WILLIAM 
H. MÛNGER, District Judge. 

SANBORN, Circuit Judge. On the motion of the railway Com- 
pany this case has been reheard. Haie, the plaintifï below, had re- 
covered a judgment against the çompany, and !ît had complained tha,t 
at the trial he had been permitted over its objections to answer this 
question: "I will ask you to state to the jury what you were earn- 
ing?" The, contention of , counsel for the compàny was that the, ques- 
tion and the answer, which was, "About $12 a day," were irreléVant 
and immaterial, becavse they included both the value of the personal 
.services of the plaintiff and the profits of a business enterprise com- 
binirjg .skill and labor, and that contention was.oyerruled at the former 
heàring) on the ground that the record at thè time the question was 
asked. didnot disclose — 

"that the ■pla.intiff had comblued any substantial capital with his labor in 
loading , the cars. The contraet that he was engaged in performing ahd 
the fact that other workmen were asslsting hini were the only pertinent 
fact's in the record, and the case as ît then stood fell fairly withln the rule 
that one whose earnings are derived from his labor, skill, or knowledge, 
without the use of substantial capital, may prove the, qmoimt of thosç earn- 
ings at and for a reasonable time auterior .to the oecàteion of bis wrongful 
injury, and the decrease of thèse earniu,gS' nece=sarily affeeted by the in- 
jury." Chicago, R. I. & Pac. Ry. Co. v. Haie, 99 G. C. A. 379, 382, 176 Fed. 
71, 74. 

[1] A re-examination, in the light of the argument of counsel upon 
the rèhearing, of the contraet and of the testimony that had been pro- 
duced in évidence when the question challenged was answered, has 
convinced us that the former conclusion that there was at that time 
no substantial évidence before the court that the plaintiff had com- 
bined any substantial capital with his labor in loading the cars was 
erroneous. The plaintiff had testified that at the time of the acci- 
dent, on September 25, 1905, the time to which the question and an- 
swer refer, he was engaged in loading cars under his contraet with 
the Company, which was in évidence, and that he had been so engaged 
since some time in August, so that the question, "What were your 
earnings?" was, in effect, "What profits were you deriving from the 

''For other cases see same topio 1 1 NtrMBBH in Dec. & Am. Dlgs. 1907 to date. Se Rep'r Indexes 
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performance of your contract?" Now that contract was that the plain- 
tiff, for 15 cents per cubic yard, should Ibad with gravel the full num- 
ber of cars required by the company, not exceeding 30 each day ; that, 
for 10 cents per cubic yard, he should remove the dirt and eai^th upon 
the gravel; and that he should employ and furnish at his own ex- 
pense air the teanls, tools, scrapers, equipment, labor, ppwder, and 
other explosives necessary to do this work. It is obvions that this 
agreement could not be and was not being performed, and the profits 
from it were not being derived, without the combination of substan- 
tial capital with the Personal labor or services of the plaintiff, and, 
therefore, the amount he was earning in the performance' of the con- 
tract was not the true measure of his earning capacity. The profits 
of a business enterprise or of the performance of a contract combining 
capital and labor do not constitute a legitimate basis for estimating 
the earning power of one personally contributing the élément of labor, 
where he has been wrongfully injured, so as to be unable to furnish 
that élément. Boston & Albany R. R. Co. v. O'Reilly, 158 U. S. 334, 
336, 15 Sup. et. 830, 39 L. Ed. 1006; Bierbach v. Goodyear Rubber 
Co., 54 Wis. 208, 211, 11 N. W. 514, 41 Am. Rep. 19; Johnson v. 
Manhattan Ry. Ce, 52 Hun, 111, 114, 4 N. Y. Supp. 848; Leeds v. 
Metropolitan Gaslight Co., 90 N. Y. 26, 29 ; Masterton v. Village 
of Mt. Vernon, 58 N. Y. 391, 396. 

[2] Counsel for the plaintiff below insist now, as they did at the 
first hearing of this case, that the error which has been considered 
should be disregarded, because the company failed in its assignment 
thereof to set ont the substance of the ansv^^er to the question chal- 
lenged, as required by rule 11 of this court (150 Fed. xxvii, 79 C. C. 
A. xxvii). But the answer to that question is the entire. évidence 
which this record, contains of the value of the services or of the earn- 
ing power of the plaintiff below. If there is an error in the admis- 
sion of the answer to that question, to which the company duly ob- 
jected, it is fundamental, and when the évidence is rightly apprehended 
it is plain. It conditions a verdict of over $8,000. The same rule 
which requires a plaintiff in error to set forth the full substance of 
the objectionable évidence admitted provides that the court at its op- 
tion may notice a plain error not assigned., It was for thèse reasons 
that this alleged error was noted at the former hearing, and they are 
not less cogent now. 

The order affirming the judgment below must be vacated, the judg- 
ment must be reversed, and the case must be renianded- to' the court 
below, with instructions to grant a new trial ; and it is so prdered. 
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In re W. A. PATERSOX CO. 

(Circuit Court of Apijeals, Eighth Circuit. Aprîl 20, 1911.) 

No. 107, Original. 

{Syllahus hy the Court) 

1. Sales (§ 296*) — Stoppage in Tbansitu— Kight or Ceases When Teansit 

Between A''ekdob and Vendée Ends. 

A vendor has no right of stoppage in transltu after his vendee, to 
■whom lie has involced and billed his goods, has surrendered tlie bill of 
ladlng to the raiiroad company at the destination named therein, has 
rebilled them to his vendee at another place, and they hâve gone on to 
that destination. 

It is only whlle goods are in transit between the vendor and his pur- 
chaser that the right of stoppage in transltu exlsts In the former. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 837-847 ; Dec. Dig. 
§ 296.*] 

2. Bankbuptcy (§ .342*) — Coubt — Jubisdiotion Summamly to Expunge 

Claim on Account of Claimant's Conversion of Bankbupt's Peop- 

ERTY. 

A court of bankruptcy has jurisdlctlon by a summary proceeding to 
diminish or expunge an allowed claim, unless the claimant pays to the 
trustée the value of the property of the bankrupt vvhich he has taken and 
converted to his own use, without any prior claim to it, after the péti- 
tion In bankruptcy was flled. 

[Ed. Note. — Por other cases, see Bankruptcy, Dec. Dig. § 342.*] 

In the matter of the estate of William C. Manley, bankrupt. Péti- 
tion by the W. A. Paterson Company to revise an order afifirming an 
order of the référée expunging petitioner's claim. Pétition dismissed. 

R. P. & C. B. Williams, for petitioner. 
Clarence T. Case, for trustée. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This case is presented by a pétition 
to revise an order of the District Judge, which affirmed ah order of 
the référée that the claim of W. A. Paterson Company, a corporation, 
for $17,017.45, which had been allowed, be expunged unless the Pater- 
son Company should pay to the trustée $1,004.45, the adjudged value 
of certain vehicles of William C. Manley, the bankrupt, which the 
company had seized and converted to its own use after the Paterson 
Company and others had ïiled a pétition in bankruptcy against Manley 
upon which he was subsequently adjudged a bankrupt. The Paterson 
Company was a manufacturer of vehicles at Flint, Mich. Manley was 
engaged in selling vehicles at St. Louis, Mo. Elder & Wood, who 
were engaged in a like business at Mammoth Springs, Ark., ordered 
a car load of vehicles f rom Manley in Septémber, 1908. Manieur there- 
upon ordered thèse vehicles from the Paterson Company, and directed 
it to ship them to Elder & Wood at Mammoth Springs, Ark. Af ter- 
wards, on Septémber 17, 1908, Manley directed the Paterson Company 
to ship thèse vehicles to him at St. Louis, Mo. On October 3, 1908, 

•For other cases see same topic & % numbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the Paterson Company shipped the vehicles from Flint, Mich., by 
rail to Manley at St. Louis. The company procured a bill of lading, 
in which it was . named as consignor and Manley's company at St. 
Louis as consignée. Tags had been placed on the vehicles by the 
Paterson Company, bearing the name of' the bankrupt and the words 
"Elder & Wood, Mammoth Springs, Arkansas," and thèse tags had 
been previously furnished by Manley to the Paterson Company. The 
Paterson Company sent this bill of lading to Manley, together with an 
invoice of the goods which indicated that they were sold to him for 
$1,018.75. On the arrivai of the vehicles at St. Louis on October 7, 
1908, Manley sent his clerk to the office of the St. Louis & San Fran- 
cisco Railroad Company at St. Louis and he, by direction of Manley, 
surretidered the bill of lading to the trâilroad company, which issued, 
by. direction of Manley, a bill of lading Wh'erein Manley was named 
as consignor and Elder ■ & Wood, Mammoth Springs, Ark., as con- 
signées., Under this bill of lading the goods were forwarded to Mam- 
moth 'Springs, àrid Manley sent an invfjiii^ç of the vehicles to Elder 
& Wood, which indicated that they were sold by Manley to them for 
$l,304'.25i- ; ' ■ ■ 

,,,On October, lO, 1908, Manley made a gênerai assignment for the 
iîenefi); of .his creditors. .On October Ï3, i$08, the Paterson Company 
and other creditors of Manley filed an.iinvoluntary pétition in bank- 
ruptcy'âgainst him upoi; which he was subsequently adjudged a bank- 
rupt. On the same day the Paterson Company telegraphed from 
Flint,. Mi.çh., to the agent bfthe St. Louis & San Francisco Railroad 
CompaiiJ' àt Détroit, Mich.- to hold the car of vehicles for it, and at 
somé'timè'Mfter October 14, 1908, the railroad company returned the 
vehicles to that company. The Paterson Company filed a claim against 
the bankrupt for $17,017.45 for the purchase price of the vehicles 
which it îiad sold tp Manley prior to the transaction which has been 
detailed, and this claim was allowed. Tl^ereafter a motion was made 
by the trustée to expunge this claim, unless the Paterson Company 
would pay .baçk to the trustée the value of this car load of vehicles, 
which' it obtairied aîter the pétition in bankrupfcy 'was filed. The réf- 
érée, and tlie court below were of the opinion th'ât this motion shôuld 
'be ,granted.. ..Qounsel fpr'.the Paterson Company insist that their viéw 
pf the law was erronepus: (1) Beçâuse the Paterson Company had 
the right of stoppage in transitu on October 13, 1908, when it gave 
,the 'railroad, Company, which was. in possession of the goods at Mam- 
moth Springs, notice. of, their recall; (2) bécause the purchase ôf the 
goods ,by Manley was made with the, ihteht never to pay for them; 
and (3) becausé the court below was withbut jurisdiction summarily 
to hear the motipn to expunge the claiiti, on the groùnd that the Pater- 
son Company had taken., thé. vehicles without right after the filing of 
the pétition in' bankruptçy, 

[1] But. the, right of stoppage in trahsitv[ ceasès when the transit 
between tB^ vehdor and.'purchaser'ends. ,,, The Paterson Company sold 
the vehicleis to ..Manley. ,It senti tp Manley thë bill of lading wViich 
iiamed him as-çopsighéé, and thereby.gave hinl dominion and control 
over the goods, and it invoiced thetn tû him as the purchaser. It never 
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sold the goods to Elder & Wood, and was not in any way in privity 
with them. Therefore, when Manley's clerk by his direction sur- 
rendered tlie bill of lading to the S4. Louis & San Francisco Raiiroad 
Company at St. Louis, tlie destination named in the bill, and reshipped 
and rebilled them to Manley's purchaser, Elder & Wood, the transit 
between the Paterson Company and its vendee, Manley, ended and 
the right of stoppage in transitu ceased. Neimeyer Lumber Co. v. 
Burlington & M. R. R. Ce, 54 Neb. 321, 341, 342, 74 N. W. 670, 40 
L. R. A. 534; Eaton v. Cook, 32 Vt. 59, 61; Rowley v. Bigelow, 12 
Pick. (Mass.) 307, 313, 314, 23 Am. Dec. 607 ; Memphis & L. R. R. Co. 
V. Freed, 38 Ark. 614, 622; Treadwell v. Aydiett, 9 Heisk. (Tenn.) 388. 

Whether or not Manley intended to pay for the vehicles when he 
bought them of the Paterson Company is a question of fact, and the 
évidence upon this issue is not presented by the pétition to revise. 
The référée has reported a summary of the évidence; but both he and 
the court below hâve failed to find that Manley intended not to pay 
for the vehicles when he bought them, ànd there was no évidence of 
any fraudulent misrepresentation of his financial standing, or of any 
other facts to induce the Paterson Company to make the sale. Under 
thèse circumstances, we cannot find that the sale was fraudulent or 
voidable. 

[2] The District Court sitting in bankruptcy has jurisdiction to 
"reconsider allowed or disallowed claims and allow or disallow them 
against the bankrupt estâtes." 30 Stat. 545, 560, c. 541, §§ 2 (2), 57k 
(U. S. Comp. St. 1901, pp. 3420, 3444); General Orders in Bankruptcy 
XXI, 6 (89 Fed. x, 32 C. C. A. xxiii). Under thèse provisions of the 
bankruptcy law the court below had ample jurisdiction to reconsider 
the allowed claim of the Paterson Company, and to diminish or ex- 
punge it, unless the company paid back to the trustée the value of the 
vehicles which it had seized and converted without right. Neither 
the référée nor the court below made any affirmative order or ren- 
dered any affirmative decree or judgment for the payment of any dam- 
ages or any amount on account of the taking of this property. The 
order assailed is limited to the diminishing or expunging of the claim 
unless the moneys due the estate on account of the seizure of the 
vehicles by the Paterson Company is paid. That order is justified by 
the bankruptcy law and by the facts of the case, and the pétition to 
revise must be dismissed. 

It is 50 ordered. 



STEVENS V. ROBGERS BOILER & BURNER CO. 

tClrcuIt Court of Appeals, Siith Circuit April 25, 1911.) 

No. 2,049. 

1. Patents (| 328*) — Invention— Refuse Bubning Puenace. 

The Stevens patent, No. 843,971, for- a refuse burner to consume the 
waste produet of sawmllls, havlng a water jacket formed by an outer 
and inner cylindrlcal iron shell, discloses but a single novel feature over 
those of the prlor art; which is iii employlng braces between the two 

•For otber cases see same topic & S noubbb In Dec & Am. Digs. U07 to dat*, ft Rep'r iDdezw 
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' sheUs havlng a slot at the inner end througli whieli, tlie- Connecting boit 
passes to secure them ^o a radial eircumferential Hange on tlie Inuer 
shell, wtiich gives a slida'ble connection and allovvs fër the expansion and 
contraction ot' tlie inner shell, and sueh feature does not involve Inven- 
tion, especially in View of tbe use of similar connections in the construg- 
tion of boilers, which is an analogous art. 

2. Patents (i 311*) — SuiTs for Infbingemeni^Evidence. 

Evidence of anticipation bj' prlor devices and of prier use is admissible 
in a patent suit to shqw the prior state of the art, althougt no notice of 
It was given in the answer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 642; Dec. Dlg. 
§ 311.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Suit in equity by Clifton D. Stevens against the Rodgers Boiler & 
Burner Company. Decree for défendant, and complainant appeals. 
Afïirmed, 

Brown & Hopkins (Francis A. Hopkins, of counsel), for appellant. 
Stephen H. Clink, for appellee. 

Before SEVERENS, Circuit Judge, and COCHRAN and SATER, 
District Judges. 

SATER, District Judge. [1] The complainant charges that the de- 
fendant infringes the fîrst and second claims of his patent, issued Feb- 
ruary 12, 1907, oh his application of l^ovember 24, 1905, for improve- 
ments in refuse burners to consume the waste products of sawmills. 
The claims are as follows : 

"1. An Inclnerating furnace comprismg inuer and outer spaced walls, a 
radially projecting eircumferential flange seCured to tlie periphery of the In- 
ner wall and provided wlth a plurality of apertures, braces secured to the 
inner face of the outer wall, said braces being provided with a slot In the free 
end thereof, each of said slots being adapted to register vi'ith an aperture in 
the flange, and a boit passing through the reglstering apertures. 

"2. An liîcineratlng furnace comprlsing Inner and outer spaced walls, a 
radially projecting clrcumferentlar flange secured to the pMlpliery of one 
wall, and braces secured to the inner face of the other wall, the free ends of 
said braces being slidably connected with the flange." 

According to the terms of the patent, the complainant's primary ob- 
ject wàs to construct an improved furnace comprising a water jacket 
into which water is fed in such a manner as not to be spràyed directly 
against its walls. His further or secondary objects were to prôvide 
an improved manner of spacing and firmly bracing the walls of the 
water jacket and the construction of an improved apparatus of the 
character hamed which will be simple and strong in construction, 
cheap to' manu facture, and efficient in opération. His burner, like oth- 
ers of the water space type, has an outer and an inner cylindrical iron 
shell with an annular space between them to contain water to protect 
the inner shell from burriing and loss of rigidity. The braces em- 
ployed ,ar« about one-half' jnch' in thickness, and two and a quarter or 
more inches in width, the outer ends of which are upturned at an an- 
gle, artd are bolted or riveted to the outer cylinder. Near the inner or 

•For other cases see same topl«' & J Kumbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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free erid of each brace is an elôngated slot or hole, which, in the burn- 
ers thus far constructed, is fifteen-sixteenths of an inch in length and 
thirteen-sixteenths of an inch in width. Three-quarter inch bohs of 
the kind in commercial use are driven through apertures thirteen-six- 
teenths ôf an inch in diameter in radially projecting circumferential 
flanges surrounding the inner shell at appropriate points to strengthen 
it, and thence through the elôngated slots of the braces. The shells, 
which are composed of comparatively thin boiler plate, the sectional 
sheets of which are prepared at the shop and are segments of a circle, 
are by the above-mentioned method of securing the ends of the braces 
spaced and firmly held, excepting that the slidable connection given by 
the slotted braces permits a play in ail of a half inch, which is the 
amount of expansion in a burner 30 feet in diameter. To that extent 
such connection cares for expansion due to beat caused by the burning 
refuse within the inner shell, for the inward pressure of the water col- 
umn, whose height is frequently from 50 to 60 feet, and for the con- 
traction of the cylinders caused by cold. The circular hole, thirteen- 
sixteenths of an inch in diameter, used in ail braces, prior to 1904, to 
receive the three-quarter inch boit, permitted a slight slidable connec- 
tion, but it was supplanted, in 19Ô4, by complainant's adoption of an 
elôngated slot. The outward expansive force is greatest when the 
burner is first fired, because the inner shell, being in immédiate contact 
with the fîre, beats more quickly than the water and the outer shell. 
In practice it was found that the effect of thèse outward and inward 
pressing forces, especially if an inadéquate number of braces was used, 
was to cause the inner shell to bulge and even to coUapse, and both 
shells to leak, on account of the pulling of rivets or bolts through the 
cylinders. In assembling the sections of the shells difificulty was aiso 
encountered in making the cylinders true circlés, and in causing the 
equal sized apertures or holes in the flanges and braces so to align or 
register that the boit which passes through both could be easily and 
quickly driven. This interfered with speed and economy in construc- 
tion, and a method of remedying this difficulty was therefore désirable 
and is covered by the patent, which provides for a slotted or slidable 
connection on the free end of the braces. 

In October, 1904, thé défendant engaged in the business of manu- 
facturing boilers and refuse burners, and, in ignorance of any claim 
on complainant's part of an exclusive right to use an elôngated hole 
in refuse burners, or of his intending to apply or of bis having applied 
for a patent, erected a number of burners whose braces were like his, 
excepting that the hole in them was not elôngated, but was fifteen-six- 
teenths of an inch in diameter. For this reason the charge of infringe- 
ment is made, to which are interposed the défenses of noninfringe- 
ment, anticipation, prior use, and lack of invention. 

The first refuse burner of the water space type was constructed at 
Bay City, Mich., some time prior to 1895. The firm of which com- 
plainant was a member also began, in that year, the érection of such 
burners and used angle iron bands to reinforce the upper portion of 
the inner shell. Fiat iron braces, whose ends were upturned at an an- 
gle, were employed to space ànd stay the shells. Six years làter his 
firm extended the use of the angle iron bands to the lower portion of 



C3i : 166 fedebal reporter 

the burnér, and bolted the inner end of the braces to the horizontally-- 
projecting flangé. A year later the Langford Bros, erected a burner 
at Eurêka, Cal., which differs in the manner of construction from 
those built under the complainant's patent only in that they used a 
smaller number of braces and a circular hole thirteen-sixteenths of an 
inch in diameter instead of an elongated slot.. 

In view of the contents of the letters patent and the procçedings had 
in the Patent Ofifice, asi disclosed by the file wrapper, the learned trial 
judge with much reason held that the second claim, whose fourth élé- 
ment is "the f ree ends of said braces being slidably connected," is no 
brdader than the first. Assuming, without deciding, that, as contended 
by the complainant, the second claim is broader than the first, it is then 
sufiîciently so to cover a round as well as an elongated opening in the 
braces. 

Its use of a larger hole in the braces than in the flange, the défend- 
ant asserts, is to facilitate érection and obviate the diiîficulty and ex- 
pense in aligning Or registering the two holes. The complainant con- 
tends that his purpose in employing a slotted hole is to compensate for 
the expansion and contraction of the shejls.. It is manifest, however, 
that the use of either hole opérâtes not'only to speed and cheapen con- 
struction, but to carefor the expansion and contraction of the cylin- 
ders. The complainant in his patent describes with minuteness the 
means of feeding the water jacket with water, the obvions purpose of 
which; as regards the inner shell, is to avoid sudden contraction from 
the spraying of cold water directly against it. He also détails the 
method of feeding the refuse into the furnace, and holds that it is 
clear that the walls of the furnace are entirely free from the continu- 
ons jarring of the hopper and chute in the feeding process. There is 
no allusion, however, within the folds^of his letters patent to the bulg- 
ing from any cause of the inner shell, or the leaking and collapsing of 
burners, or the tlearing out of rivets or bolts which secure the braces, 
nor is there any déclaration of a purpose to provide means whereby his 
apparatus will adjust itself to expansion, or contraction, or water pres- 
sure, except as it appears inferentially in his spécification that in the 
upper sections of the water jacket the pressure caused by the water 
and steam is cbnsiderably less, and that the radial flange, carried by 
the periphery of the inner wall,, and the adjustable brace-bars may 
there be dispensed with and double-end brace-bars used instead. This 
suggestion is also in. harmony with cheapness of construction. The 
only portion of the, description of his device; which mentions the slot 
proceeds as follows, omitting' the numerical références : 

"Spacing, or bràcë-bars, 'ôi' ritis, provlded with au angular portion (tbe up- 
turned end), and havlne a Blot in One (the free) end, are secured to the inner 
face of the outer waljl by means of bolts or rivets engaging.the angular ends, 
and in such aposition that the slot in, each bàror brace will reglster with one 
of the aperfures in the' radial flange. A boit or rivet passes through the reg- 
istering aperturés ^ and s! of and serves as a tneans whëreby the walls may be 
adjusted and braced In relation to each other." 

The "spacing" braces gauge and maintain the intervais between the 
concentric shells. ' This accords with his purpose to "provide an im- 
proved manner of spacing and firmly bracing the walls of the watçr 
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jacket." The means whereby "the walls may be adjusted and braced 
in relation to each other" is the boit passing through the flange aper- 
ture and the slot. The adjustment referred to relates to the time of 
the érection of the bumer, and not to the time when expansion or con- 
traction is présent. Ease in registering and economy in construction 
are thus obtained by the use of the slotted or elongated hole. Consid- 
ering the declared objects to be accomplished by the improvement, and 
the absence in the patent of any allusion to any injurious eflfect to the 
concentric shells due to beat or cold, and that there is but a doubtfui 
inferential suggestion of any provision to care for expansion or con- 
traction, it must be held that the purpose of his specified form of 
braces, of the slotted or elongated opening in them, and the mode of 
securing their free ends, was to insure ease, economy, and solidity in 
construction, equal spacing of the shells, and protection against the 
inward pressure caused by water and steam, rather than to provide 
for the expansion and contraction of the cylinders. 

But conceding that the complainant is entitled to ail the uses and 
advantages which may arise from the slot, whether he conceived the 
idea of ail of them or not (Roberts v. Ryer, 91 U. S. 150, 23 L. Ed. 
267), the fact still remains that the only feature of his device not 
found in the prior art is the slot or slidable connection of the braces. 
Ail else is old. That an enlargement of the hole in the braces by 
elongation, or by an increase of its diameter, would compensate for 
expansion and contraction in the shells and secure greater ease and 
economy in construction through the speedy alignment of such hole 
with the aperture in the flange, if either or both of thèse results were 
desired, was so obvious that the patentée only saw and did what any 
mechanic skilled in the art of refuse burner construction must hâve 
seen and would bave done. His application of the slot or slidable con- 
nection did not involve patentable invention. Sm3'th Mfg. Co. v. 
Sheridan, 149 Fed. 208, 79 C. C. A. 166. Even complainant's expert 
would not positively say that a mechanic ordinarily skilled in the art 
of boiler making would not be able, without invention or suggestion, 
to apply the slidable connection found in boiler construction to that 
of the refuse burner. 

The record does not support the claim that the art of boiler con- 
struction is not analogous to that under considération. The business 
of manufacturing both refuse burners and boilers bas been conducted 
by the same persons in the same shops. No one bas engaged exclu- 
sively in the manufacture of refuse burners. Eor more than 25 years 
prior to his application for a patent, the complainant had been con- 
nected, in one capacity or another, with a plant which manûfactured, 
repaired, and sold not only burners, but marine and other boilers. A 
portion of the time he had been its part owner, a part of the time its 
sole proprietor. He had been associated with and had employed in 
his business skilled mechanics, some of whom were familiar with the 
construction and repair of locomotive boilers. Witnesses, voluntarily 
as well as in answer to inquiries, instituted comparisons between the 
construction of refuse burners and boilers. The file wrapper discloses 
that during the pendency of complainant's application both his coun- 
sel and the examiner treated the water space féature of his device 
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as boiler construction. Complainant's knowledge of the art of - boiler 
making must be Held to hâve been such that the use of.sHding con- 
nections, slotted holes, and jaw braces, used in such art, not in pre- 
cisely the same way, it is true, yet used for the purpose ofcompçn- 
sating foif the expansion and contraction caused by beat and cold, re- 
spectively, would naturally suggest itself to him. 

The Iqng-continued use of elongated holes in the art of boijer mak- 
ing is sufficiently established. One witness, a boiler niaker of 16 years 
expérience in railroad shops, testified that, when a fire is first started 
in a locomotive, the crown sheet of:the fire box, being directly in con- 
tact, with the fire, expajads more, rapidly than the wagon top, which 
is more distant and protected by the;CC>oling action of the water in the 
boiler. The expansive force operating on the stay bolts extending 
between the crown sheet and. the wagon top créâtes a pressure against 
the latter. The condition described is like that developed by the fir- 
ing of à refuse burner and by the continued pressure of beat acting on 
its inner shell. When, however, the engine becomes hot and steam 
pressure is developed, or when it cools ofif, a counter force is created 
which presses towards the crown sheet, just as the water between 
the two shells and the contraction due to cold produce an.inward pres- 
sure in refuse burners. To care for the expansion and contraction 
thus caused in engine boilers, it appears that as early as 1899, accord- 
ing to th^ évidence given by a f oreman boiler maker of a railway Com- 
pany, the two front braces running f rom the crown sheet to the wagon 
top were made with an elongated hole in one end. Blue prints show- 
ing boilers thus constructed, in 1899, and in use since 1901, and a 
brace having an elongated hole, taken in the course of repairs from 
one of such boilers built in the last-named year, were produced at the 
hearing, identified by witnesses, and ofïered as exhibits. One of such 
witnesses further testified that the use of braces of that character, in 
boiler making, for the purpose of greater ease in bringing the parts 
together in the process of construction, bas been comnion practice for 
about 33 years. Another witness, who bas been a manufacturer of 
boilers for 25 years, and who builds tubular, marine, vertical, and 
water tube boilers, stated that the most usual method of bracing be- 
tween the crown sheet and the wagon top of boilers is by means of 
what is termed a jaw brace, pin, or boit, the holes in the jaw brace 
being elongated to allow for the expansion and contraction which takes 
place between the crown sheet and the wagon top, and that this method 
of construction bas been in use ever since he can remember. 

In patent No. 770,651, which was issued to Peters and Coleman, 
September 20, 1904, for an improvement in boiler stay bolts Connect- 
ing the crown sheet of the fire box with the outside shell of the boiler, 
the stay boit shown and described is so constructed and so combined 
with the crown sheet and boiler shell as to secure a strong connection 
of' those parts, which connection compensâtes for expansion and con- 
traction and is capable of adjustment. The boit consists of two parts. 
The upper part bas a two-branched yoke, whose upper end is formed 
with a screw-threaded stem which is screwed into the boiler shell. In 
the lower end of the yoke is an opening large enough freely to admit 
the screw-threaded or upper end of the lower part of the stay boit. 
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The lowerend of such part of the boit extends through and is fastened 
to the crown sheet. IKS' upper or screw-threaded end passes through 
and projects above tlie opening in the.lower end of the yoke. A half- 
round nut, larger than the opening, is screwed on such screw-threaded 
end so projecting between the branches of the yoke. This nut rests 
in a seat in the lower end of such yoke and forms à sort of bail and 
socket joint. The play allowed by the bail and socket like joint facil- 
itâtes the work pf construction, because it obviâtes the necessity of 
absolutely accurate alignment between the hole in the boiler sheet and 
that in the crown sheet, and also adapts the stay boit to latéral expan- 
sion. As the crown sheet expands from beat, the upper end of the 
lower part of the boit pushes through the opening in the yoke between 
its two branches. The boiler shell is thus relieved of the outward 
strain of expansion due to beat. As the crown sheet contracts, the 
upper end of the lower part of the boit may slide through the open- 
ing in the yoke towards the fire box, until the half -round nut rests 
above the opening and on the lower part of the yoke. In both the 
complaijjant's, and the Peters and Coleman patent, there is a stay or 
brace with a slidable connection which secures ease and economy in 
construction and cares for the strains due to expansion and contrac- 
tion. The two-branched yoke in the Peters and Coleman device is the 
mechanical équivalent of complainant's elongated slot, and each device 
attains the same resuit in substantially the same way as the other. 

[2] Objection is made to certain testimony of anticipation and prior 
use, because notice was not given of it in the answer. It was admissi- 
ble to show the state of the art, to show what was old, to distinguish 
what is new, and to aid the court in the construction of the patent. 
Dunbar v. Myers, 94 U. S. 187, 24 h- Ed. 34; May v. Juneau County, 
137 U.S. 408, 11 Sup. Ct. 102, 34 L. Ed. 729. 

In view of the conclusion reached, other questions discussed need 
not be considered. 

The decree of the court below dismissing the bill is afïirmed. 



GENERAL ELECTRIC CD. v. SUTTER et al. 

(Circuit Court, Vf. D. Pennsylvania. February 20, 1911.) 

No. 26. 

Patents (§ 259*) — "Conteibutort Infmngement" — What Constitutes. 

"Contr^butory infrlngement" exista when one knowingly concerts or 
acts with anotber in an unlawful invasion of a patentee's rights. If sucli 
assistance is given by furnislilng an essentlal part of an infringlng combi- 
nation and tlie part furnished is adapted to no other use than an infring- 
lng use, such contribution makes him a eontributory infringer ; but, if 
the part furnished is adapted to other and lawful uses, in addition to in- 
fringing uses, then an latent to furnish for Infringlng use must be estab- 
lished before the furnisher can be held a eontributory infringer. 

tEd. Note.— For other cases, see Patents, Cent. Dlg. §| 400-402; Dec. 
Dig. § 259.» 

For other définitions, see Words and Phrases, vol. 2, p. 1540.] 
*F0r otber cases see same tapie & i numbsb in Dac, & Am. Digs. 1907 to date, & Rep'r Indaxa» 
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Ih Equity. Suit by the General Ëlêctric Company against Fréd- 
éric G. Sutter, Robert V. Bingay, and Hatry Gl Steele, trading as the 
Pittsbûrgh Transformer Cornpaiîy. * Decree for défendants. 

Charles Neave and William G. McKnight, for complainant. 
Edwards, Sager & Wobster, for défendants. 

BUFFINGfON, Circuit Judge. In this case the General Electric 
Company, the owner of patents No. 809,996 and No. 630,418, granted 
to C. P, Steinmetz for electrical distribution, charge the Pittsbûrgh 
Transformer Company with infringement thereof . It is not contended 
the latter company has itself inf ringed, but it is averred the Allegheny 
County Light Company has done So in a certain electrical plant op- 
erated by it, and that the Transformer Company has contributed to 
that infringement by making foUr transformers therefpr. The Light 
Company is not a party to the bill; and, as the trahsformers in ques- 
tion conStituted a single order and the Transformer Company hâve 
never made or contemplated making any like transformers, it will be 
seen the case turhs primarily on the question whether that company 
bears the relation of a contributory infringer. An examination of the 
proofs Satisfies us it dOes not, and therefore on the other questions 
involved we express no opinion. 

The légal principles governing contributory infringement are clear. 
Contribt'tory infringement ëxists where one knowingly concerts or 
acts with another in an unlawful invasion of a patèntee's rights. If 
such assistance is given by fumishittg an essential part of an infring- 
ing cômbination and the part furnished is adapted to no other than an 
infringing use, such contribution ijiakes him a contributory infringer. 
On the other hand, if the part furnished is adapted to other and law- 
ful uses, in addition to infringing uses, then an ihtent to furnish for 
infringing use must be estabhshed before the furnisher can be held 
a contributory infringer. In the présent case the transformers weré 
adapted tb other and lawful uses besides the use the Light Company 
made of 'them. The burden is therefore on complainant to show a 
knowledge or intent on the part of the Transformer Company that 
the transformers were to be used for infringing purposes. That bur- 
den, we think, the complainant has not met. In the first place, the 
Transformer Company never made such transformers before this or- 
der, and does not contend for a riçfht to do so. It only undertook to 
build them to aid in the rapid ins liment of an amusement park. It 
knew of the existence of thèse patents, and the complainant itself by 
its proofs showed a noninfringing ihtent on the part of the respond- 
ents. Thus complainant's witness Sutter, who was a partner in the 
respondents' firm, testified : 

"A. The question of three-phase-two-piàse opération came up, and I told 
the purehaser's englneer that we would not supply transformers to him to use 
in sueh a manner as to Infringe any patents for such a System of opération, 
and my recollectioh is that he advlsed us that the transformers would not be 
used in a manner to infringe any patents. I may say hère that it was of the 
utmost importance to the purchaser to secure thèse transformers as qùiekly 
as possible^ as they had contracted to light the park or supply them current 
by a certain date, and we were the only company which could make delivery 
in timé to' ènaWe the purchaser to carry out the contra'Ct. We dld no busl- 
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ness wltli thls purchaser for a nnmber of year? prier to thîs tlme, and we felt 
that they came to us for thèse transformers by virtue of necesslty, as thelr 
purchases In thls Une heretofore, I belleve, were made almost exclusively from 
the General Electric Company and occasionally from thé Westingliouse Com- 
pany." 

Its proofs further showed that the transformers could hâve been 
used on the Light Company's plant in a noninfringing way. Standing 
alone, thèse proofs of the complainant would relieve the respondents 
of the charge of contributory infringemeht. But it is contended an 
intent to inf ringe by contribution is made out by the blue print accom- 
panying the Light Company's order, and the requirement of the let- 
ter transmitting the order, viz., "Any combination of high tension taps 
other than shown by the blue print can be used at your discrétion, pro- 
vided, however, the transformer will operate either as a main or teaser 
transformer on 11,000 or 10,500 rolls"; for it is alleged, and we will 
assume such to be the fact, that the "main and teaser" requirement 
made it possible to use the transformer in an infringing way. But 
what, in effect, was this but showing that the transformer was capa- 
ble of both an infringing and a noninfringing use? And in such case 
the burden still rests on complainant to show an infringing intent on 
the part of respondents and by their own proof , as we hâve seen, they 
hâve shown a contrary one existed. 

In the absence of proof of such unlawful purpose and of any other 
than good faith on respondents' part, we are constrained to hold the 
charge of contributory infringement has not been made out, and the 
bill must be dismissed. 



JEWELI, V. CITY OF PHILADEI.PIITA et al. 

(Circuit Court, E. D. Pennsylvania. March 25, 1911.J 

No. 609 

Patents (5 310*) — Stjit for Infringement— Mot-tifaeiousness of Bili, 

A bill for infringement of a patent agalnst three défendants, allegîng 
past and coiipleted acts of Infringement agalnst two, a second cause of 
action agalnst one of such two for contlnulng Infringement by use of the 
Infringing article, and a third cause of action agali^st ail the défendants, 
growlDg out of a différent and uncompleted transaction, is demurrable 
for multifariousness. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 518 ; Dec. Dlg. | 
810.*] 

In Equity. Suit by Ira S. Jewell against the City of Philadelphia, 
the Keystone State Construction Company, and James P. McNichoI. 
On demurrer to bill. Demurrer sustained. 

Cyrus N. Andersen, for complainant. 

Samuel K. Loughheim, for défendant Keystone State Const. Co. 
Samuel M. Clément, Jr., for défendant McNichoI. 
J. Ashton Devereaux, Owen B. Jenkins, Andrew Wright Crawford, 
and James Alcom, City Sol., for défendant city of Philadelphia. 

•For other casea (ee sama topic & S nuiibsb In Bec. St Am. Dlgs. 1907 to date, & Eep'r Indexa* 
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J. B. McPHERSoN, District Ju4ge. This bill .charges the défend- 
ants with in fringing patent No. 649,4,10, for improveniënt in filters. 
It avers that after March 17, 1906, and ;before December 13, 1910, the 
date of filing the bill, the Keystone Construction Company entered into 
acoritract:with the-city which provided that the Gonstructioij .Company 
should build, for pubHc, xise as a part of the municipal watervvorks, 
"certain filters" according to a design furnished by the city, this design 
erabôdying the invention of the patent; that the Construction Com- 
pany built the filters ; and that th,e çity now possesses and uses them, 
and intends to use them in the future. Thus far the bill charges a 
completed infringing act, with which, itis not averred that McNichol 
had anything to do, and a threat to ,inf ringe hereaf ter, with which nei- 
ther McNichol nor the company is cônnected. , Paragfaph 9, which dé- 
clares that: McNichol, as. treasuref ofithe Construction: Company, di- 
rects, Controls, and manages its business, and "is actively^ engaged in 
infringing, and directing and causing infringement,' of the eiaims of 
your orator's said patent," evidently cannot refer to a transaction that 
is not in the présent, but in the past; and especially in 'the face of the 
contradictory averment that the city itself has taken possession of the 
filters, is now using them, and intends to continue sUch use. This cer- 
tainly excludes the idea of continued cohtrol upon the part of the Con- 
struction Company and McNichol. 

Paragraph 9, therefore, must refer to what immediately follows, 
namely, a charge that the Construction Company and McNichol — 

"are now jointly engaged in and threatening to continue the construction 
and building of additional filters, which filters, when completed, will embody 
the means lllustrated and claimed in your orator's letters patent No. 649,410, 
and which filters are being constructed, or rather threatened to be con- 
structed, for the use and benefit of the sald city of Philadelphia." 

Then follows a blanket averment in paragraph 12 that: 

"The said défendants [meanlng ail of ,them] * * * acting in coiijnnc- 
tion and conspiraey with others, and witliin and during the period subsé- 
quent to the J7th day of March, 1906, and prier to the filing of this bill of 
complaint, * * * hâve conjointly constructed or eaused to be con.<tructed, 
and used or eaused to be used, filters constructed according to and eontain- 
ing the invention or improvement descrlbed," etc. 

To this is added a further averment that : 

"The said défendants [again meanlng ail of them] threaten to continue 
their Infringing acts, and ^re prépare! and ready so to do, to the great and 
irréparable injury of your orator." 

For présent purposes this is the substance of the bill,. and I think it 
is clearly démurrable. For one thing, it lacks reasonablè précision and 
détail, and thèse could readily hâve beCn supplied from easily accessible 
sources of information. As a matter of commoh knowledge, bf which 
I think the court may take some notice, there are several filter plants 
în différent parts of the-city, distinguishéd by différent names. Some 
are finished, and at least one of them is still ili procéss of con.';truction, 
or aboutie be constructed. Certainly the plaintiff should specify what 
plants and what contracts lie refers fo in the différent paragraphs of 
the bill, instead of contenting himself "vith vague and gênerai aver- 
înents. But the chief objection is its multifarious character. Only two 
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of the défendants — the city and the company^ — are specifically cliarged 
with infringement, so far as the completed plants are concerned ; and 
only one of them — the city — is charged with the purpose to continue 
the infringing acts. But, so far as concerns the uncompleted plant or 
plants, ail the défendants are charged with présent infringement, and 
the purpose to continue such acts. I am aware that sonie gênerai lan- 
guage in paragraph 12 charges ail the défendants with having "con- 
jointly constructed or caused to be constructed, and used or caused to 
be used," the offending filters ; but this language is in conflict with the 
spécifie averments of the bill, already referred to, concerning the com- 
pleted plants, and should be subordinated, I think, to thèse averments. 
The total resuit, therefore, is that the plaintiff claims to bave one cause 
of action against two of the défendants — the city and the Construction 
Company — for past and completed acts which could be adequately re- 
dressed by a suit at law ; a second cause of action against one of thèse 
two — the city — which may require relief by injunction; and a third 
cause of action against ail the défendants, growing out of a différent 
and uncompleted transaction, in which relief by injunction is asked, 
and may perhaps be justified. The bill also asks in gênerai terms for 
an account of "ail such gains and profits as bave accrued or arisen to 
or been earned or received by the said défendants" (again meaning ail 
of them), and a decree for treble damages. 

In my opinion thèse disputes — some with one défendant, one with a 
second, and another with ail three — cannot be tried in a single action 
against the three, and the bill as it stands must be dismissed. But no' 
decree to that effect will be entered until the plaintiff bas had an op- 
portunity to recast his bill, if he shall be so advised, and he is hereby 
given leave to take such action and to file an amended bill on or before 
April lOth. 
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(Circuit Court, S. D. New York. February 23, 1911.) 

Patents (§ 326*)— Suits fob Infbingembnt— Violation or Injunction— Con- 

TKIBOTOEY INFRINGEMENT. 

Défendants liad been enjolned from infringing complalnant's patent for 
a movlng picture machine. An applicant for employment by them as 
stage director of the taking of moving plctures, in order to demonstrate 
his efficiency, arrangea to take a séries of pietures on two occasions, em- 
ploying the actors and caméra man, who used one of the infringing ma- 
chines. The films were delivered to défendants, who also paid ail the ex- 
penses of the taking. Held, that the man In charge acted as their agent, 
and that they were chargeable as contributory infringers, and subject to 
punishment for contempt for violation of the injunction. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 326.*] 

In Equity. Suit by the Motion Picture Patents Company against 
Cari Laemmle and the Independent Moving Pietures Company. On 
motion to punish défendants for contempt. Motion sustained. 

Dyer, Dyer & Taylor (J. Edgar Bull and John Robert Taylor, of 
counsel), for complainant. 

Kenyon & Kenyon (Wm. J. Wallace, of counsel), for défendants. 

*FoT other cases see same topic & S ndmbbr in Dec. & Am. Diga. 1907 to date, & Rep'r IndaxM 
186 F.— 41 
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LACOM^E, Circuit Judge. Upon the argument so much of the 
motion was withdrawn as sought to hold défendants for any use of 
the Gaumont caméra. The only matter left is the use on two occa- 
sions of a caméra by Smallwood in connection with Powers, prior 
to the latter's permanent employment by défendant company. There 
seems to be Httle doubt that the caméra used by Smallwood was of 
the infringing Warwick type. The real controversy is whether his 
use of it in connection with Powers was of such a character that 
défendant corporation, for whom the pictures were taken and to 
whom the négatives were delivered, cannot be held as infringer, or 
as a contributory infringer, under the authorities. The leading case 
is Keplinger v. De Young, 10 Wheat. 358, 6 L. Ed. 341, where défend- 
ant had a contract with H. & K., whereby the latter were to manu- 
facture and deliver to him watch chains of a certain type, and the 
watch chains were with defendant's knowledge in fact made on a 
machine which infringed complainant's patent. The court held that 
thèse facts alone would not warrant a finding that défendant had 
infringed, if the contract were real and not colorable. It further 
held that there was sufficient évidence in the case to warrant a jury 
in finding that the contract was a colorable device and that the 
infringing machine was really hired by défendant. 

In the case at bar the facts are peculiar. Powers had been employed 
by défendant corporation in one matter, and, that having terminated, 
sought further employment as stage director of the taking of moving 
pictures. On the two occasions referred to Powers acted as stage 
director, securing actors, accessories, caméra man, etc., and took 
pictures "experimentally," as défendants say, in order to demonstrate 
how efficient a man he was. His work was so satisfactory that he 
secured employment with défendant. But défendant did not merely 
buy the films taken on thèse two days from Powers. They paid ail 
the expenses of the experiment, the charges of actors, caméra man, 
etc., and supplied the accessories. It does not seem to me that Powers 
vi^as an independent contractor in the sensé that H. & K. were in 
the case cited, supra. Such a holding would make it easy to infringe 
without responsibility. The pictures were taken for défendants, at 
their expense, through Powers as their agent, and if, through his 
failure to examine the caméra used by the man he hired to operate 
it, an infringing machine was used to take the pictures, défendant is 
responsible. 

The court, however, is not disposed to discrédit the affidavits sub- 
mitted by défendants, which show that the occurrence was a sporadic 
one, not likely to occur again, and not planned by défendants as a 
cover for deliberate, or even careless, infringement. Of course, if 
the same thing should happen again, that circumstance might indi- 
cate design; but on the record as it stands the penalty for violation 
of the order should be nominal only — $10 payable to the United 
States, and $100 to complainant for the cost of procuring and pre- 
paring the affidavits, which deal with this branch of the case. 

Thèse penalties are imposed on the défendant corporation only. 
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JACKSON V. WOLVERINE COPPBE MINING CO. 

(Circuit Court, S. D. New ïork. May 1, 1911.) 

Dépositions (§ 55*) — Time fob Taking — Extension — Pbesumptions. 

Equity rule 69, providing tliat 3 months, and no ruore, sliall be allowed 
for taking testimony, unless the time shall be enlarged by the court, 
and that no testimony taken after that period shall be allowed to be 
read in évidence, does not prevent the court, elther on stipulation or 
for cause, from enlarging the time on motion, and it would be presumed 
that an enlargement of the time during the 90 days had been agreed 
on, where neither party completed his proof within the time, or where 
testimony is taken without objection after the time bas expired, and 
neither party has moved to apportlon the time, or to set the cause down 
for final hearing on blll and answer, or to dismiss. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 120-124; 
Dec. Dig. § 55.*] 

Action by John G. Jackson against the Wolverine Copper Mining 
Company. On motion to suppress déposition. Denied. 
George C. Beach, for plaintitï. 
Abbott & Coyne, for défendant, 

LACOMBE, Circuit Judge. The déposition was taken in Chicago 
November 1, 1910, and the notice of motion to suppress was not 
served till April 24, 1911. This delay would be sufficient ground for 
denying the motion, but it may be well to dispose of it on the merits. 

Défendant refers to the sixty-ninth equity rule, which provides 
that 3 months, and no more, shall be allowed for taking testimony, 
unless the time shall be enlarged by the court, and that no testimony 
taken after that period shall be allowed to be read in évidence. He 
also cites Wooster v. Clark (C. C.) 9 Fed. 854, and Matthews v. Span- 
genburg (C. C.) 19 Fed. 823. Thèse opinions were rendered very 
long ago. Whatever may be the condition elsewhere, it became ap- 
parent long since that in this district it is very rarely that either side 
desires or expects to complète its proofs within 90 days. Very often 
it is not physically possible for them to do so. Of course, the court 
has always been willing to entertain a motion to enlarge the time, and 
to grant it, if both sides agrée, or if good cause be shown. 

In order to avoid a multiplicity of such motions, it gradually became 
the settled practice hère to assume that both sides had agreed to an 
enlargement when, during the 90 days, neither .completed their proof, 
but testimony was taken without objection after the 90 days expired, 
or when neither side put in any évidence at ail within the time limited, 
and neither side had moved to apportion the time, and défendant had 
not moved either to set the cause down for final hearing on bill and 
answer or to dismiss it for failure to prosecute. This ruling has been 
made many times, but apparently the brief memoranda hâve not got 
into the reports, since défendant says he has not found any such state- 
ment of the practice. 

The motion is denied. 

•For other cases see sarae topto & | numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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BOUVIER-IAEGER COAL LAND CO. v. SYPHER et al.' 
(Circuit Court; S. D. West Virginia. December 20, 1910.) 

1. ACKNOWLEDGMENT (§ 62*) — PAEOI. EVIDENCE AFPECTING DEEDS. 

Paroi évidence Is admissible to shovi^ that the parties to an alleged 
deed did net appear before the officer puriwrting to bave taken their ac- 
knowledgment. 

[Ed. Note.'^For other cases, see Acknovi'ledgment, Cent. Dig. §§ 345- 
347; Dec. Dig. § 62.*] 

2. Deeds (§ 194*) — Deliveey— Pbestjmption fkom Reoording Afteb Deatii 

DP Parties. 

There is no presumption of the delivery of a deed, where it was net 
presented for record until 19 years after its date, and after the death of 
ail the parties and the officer before whom it purported to hâve been ac- 
knovyledged, and by some person unknown, and not shown to bave any 
connection with the grantee. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 574-583; Dea 
Dig. § 194.*] 

3. Deeds (§ 207*) — Validitt— Evidence of Execution and Delivekt. 

A deed, recorded in 1877, purported to hâve been executed in 1858 by 
three grantors and the wife of one, to hâve been acknowledged in a small 
town in the interior of Kentucky, 12 miles from a railroad, and to con- 
vey undivlded interests in a large tract of land in Virginia. Two of the 
grantors had sold their interests more than 10 years before, and the land 
had been partitioned by agreement between their grantees, their cogran- 
tor In the deed, and other owners, one of whom was the grantee. One 
grantor resided in Baltimore and the others In Philadelphia, and four 
children of the one whose wife joined, who lived with their parents at 
the tlme, testifled that their parents were not absent from home and had 
never been in Kentucky. Their father, who then owned two of the sev- 
eral tracts into whlch the land had been subdivided, afterward sold and 
conveyed one of them with the knowledge of the grantee in such deed, 
and paid taxes on the other until his death, 16 years later. The grantee 
never made any claim under the deed, nor did any of his heirs, until 40 
years after his death, and it was not shown to ever hâve been in his pos- 
session, or that of any one representlng him. It was recorded after the 
death of ail of the parties, and of the officer before whom it purported to 
hâve been acknowledged, at the instance of some one unknown, and was 
never seen by any of the livlng parties in Interëst. The names of the 
principal grantor and his wife were both misspelled In the deed, although 
he was an intelligent business man. Eeld, that such évidence was suffi- 
cient to establish that the deed was a forgery, and to entitle an ad- 
verse claimant of a part of the land, under a conveyance from the heirs 
of the principal grantor named therein, to its cancellation as a cloud on 
his title. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 014-624; Dec, 
Dig. § 207.*] 

In Equity. Suit by the Bouvier-Iaeger Coal Land Company against 
Howard H. Sypher and others. Decree for complainant. 

On March 4, 1795, Robert Jlorris obtained from the commonwealth of Vir- 
ginia a patent for a tract of 320,000 acres of land then lying in the counties 
of Wythe and Russell, now lying mainly in McDowell and Wyoming counties, 
W. Va. And 19 days thereafterwards, namely, on March 23, 1795, said Robert 
Morris obtained a patent for another tract of 480,000 acres adjoining the 
tract of 320,000 above mentioned, so that by thèse patents, granted almost 
simultaneously, and, in fact, surveyed practically at the same time, Robert 

*For otber cases ses same topic & § kumseb in Dec. & Am. Digs. 1907 lo date, & Rep'r Indexes 



BOUVIER-IAEGEK COAL LAND CO. V. SYPHKR 045 

JJorris aiipareutly acqulred title to 800,000 acres of land. Adjoluing thèse 
lands on tlae west. Robert Morris, as assignée of Wilson Cary Nicholas, on the 
2;!d of June, 1795, obtained a patent for 500,000 acre.s. Tliis is the tract in- 
volved in the litigation linown as the "Henry C. King Cases" lately pending 
iE this and other courts. As will hereafter appear, instead of there heing 
800,000 acres in the two patents of 320,000 and 480.000 acres to Robert Mor- 
ris above meutloued, it was found upon actual survey that there were only 
207.500 acres. 

The record shows that on Mareh 13, 1797, Robert Morris and wife eon- 
veyed the whole of thèse two tracts of land to William Cramond, and on 
October 28, 1814. William Cramond and wife conveyed them to Thomas Ast- 
ley. Astley's heirs conveyed the two tracts to Henry Cramond Deceniber 10, 
1840. The two tracts became forfeited for nonpayment of taxes prier to 
1842, and in that year George W. G. Browue, commissioner of forfeited and 
delinquent lands for Tazewell county. Va., under decree of the court, sold 
the two tracts to William Cramond, and after his death conveyed tliem to his 
widow and heirs, and on November 5, 1846, the other heirs conveyed thèse 
lands to Henry <:^raniond. On the same date, November 5, 1846. Henry Cra- 
mond conveyed the tvi'o tracts to Charles Felnour, Jr. tTp to thi.s time the 
two traiïts of 320,000 and 480,000 acres had been kept togetber, unbroken, lu 
the same person. 

On November 22, 1846. Charles Feinour, .Jr., conveyed to Thomas Beck, 
by metes and bounds, .50,000 acres ont of the .'520.000-acre tract; and on 
March 1, 1847, Feinour and wife conveyed to John Herman the two tracts of 
480.000 and 320,000 acres, excepting the Beck 50,000 acres. This is the first 
time that John Herman appears in connection with thèse lands. and, as will 
be seen hy the agreement between him and Cameron of August 11, 1847, here- 
after mentioned, whilst the conveyance to Herman was apparently in fee, yet 
in fact he was a mère trustée for varions i:)ersons and varions trusts, among 
others to seeure to himself the payment of .$40,000. On April 27, 1847. John 
Herman and wife conveyed 175.000 acres, undivided, of the two tracts 
of 320.000 and 480,000 acres, to Michael Bouvier. This is the flrst time that 
Mr. Bouvier appears in connection with thèse lands. This conveyance to 
Bouvier was also in the nature of a mortgage to seeure the payment of |22,- 
000. On July 13. 1847, Herman and wife conveyed to David S. Hollister, of 
Philadelphia, 150.000 acres, undivided, ont of the two tracts. This deed was 
not recorded until November 8, 1847. 

On August 11, 1847, a trust agreement was made between Herman and S. 
Cameron, showing the trusts on which the said Herman and S. Cameron held 
the légal title to thèse lands. On October 16, 1.847. Herman and wife con- 
veyed to Thomas llawlings and Michael Bouvier the 750,000 acres, in trust to 
sell for not less than 50 cents an acre, and from the proceeds to pay to Her- 
man and Eustache Bouvier $62,000 and to David «. Hollister .^13,000. On 
October 18, 1847, Michael Bouyier and wife conveyed to Eustache Bouvier 
the 175,000 acres, which had been conveyed to Micliael by Herman. After- 
wards ail this indebtedness was ad.iusted, and on April 27, 1848. Herman, 
Hollister, and Eustache Bouvier release Rawlings and Michael Bouvier from 
ail former trusts, and déclare that said triistees are to stand seised of said 
property to seeure to John W. Tilford the sum of .S6,000. 

On July 20, 1848. Tilford assigned this indebtedness to Michael Bouvier. 
On Septeniher 9, 18-iS; David S. Hollister and vifc conveyed aJl his interest 
in thèse lands to Silos M. Hanùlton, suhject to the deed of trust to Rairlinirs 
and Bouvier. On February 28, 1849, liamilton and wife conveyed the Hol- 
lister interest to Edwin 0. Searles, and Searles, hy mortgage dated October 
8, 1849, conveyed his interest to seeure the payment of .$25,000 to Emery H. 
Penniman. Oakes Terrill and William A. Bull acquired interests in thèse 
lands by conveyances which need not be set ont. AU the interests were un- 
divided, and were ail sub.iect to the $6,000 lien, originally in favor of Til- 
ford, but which had been assigned to Michael Bouvier. 

In this situation, on the 7th day of December, 1850, Michael Bouvier, as 
the owner of the said $6,000 lien, entered into the following agreement with 
Oakes Terrill, Jr., Edwin C. Searles, and William A. Bull, of the city of 
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New Tork, and John Herman and Eustache Bouvier, of the city of Phlla- 
delphla : 

"Agreement, made this serenth day of December, Anno Domini one thou- 
saiid eight hundred and flfty, between Michael Bouvier, of the city of Phila- 
delphia, of tlie flrst part, and Oakes Terrill, Jr., Edwin 0. Searles, and Wil- 
liam A. Bull, of the city of New York, and John Herman and Eustache Bou- 
vier, of sald city of Philadelphia, of the second part. 

"Whereas, the parties of the second part are tenants in common of certain 
lands, situated in the counties of Tazewell and I^ogan, in the state of Vir- 
ginia, estimated to contain in the whole seven hundred and flfty thousand 
acres, in the following proportions, namely: Tlie sald John Herman to sev- 
enty-seven parts, the vsfhole into one hundred and flfty parts being dlvided, 
or equal three hundred and eighty-flve thousand acres. The said Eustache 
Bouvier to thirty-five parts, the whole into one hundred and flfty parts being 
divlded, or equal to one hundred and seventy-flve thousand acres. The sald 
Oakes TerrlU, Jr., to flfteen parts, the whole into one hundred and flfty parts 
being dlvided, or equal to seventy-flve thousand acres. The said IMwin C. 
iSearles to flfteen parts, the whole into one hundred and flfty parts being 
divided, or equal to seventy-flve thousand acres. The said William A. BuU 
to eight parts, the whole into one hundred and flfty parts being divided, or 
equal to forty thousand acres. 

"And, whereas, the said Michael Bouvier is the assignée of a mortgage, made 
to secure to him the payment of six thousand dollars, with interest for the saine 
(as by référence to the said mortgage and assignment thereof wlll fully ap- 
pear), upon ail the above-mentioned promises, which mortgage he Is about to 
foreclose, and It is the interest of ail parties that he should buy the lands 
so mortgaged for tlie purpose hereinafter mentloned, when sold under the 
said mortgage and the said parties of the second part hâve each for himself, 
but not for the others, agreed to give their respective promissory notes to 
the said Michael Bouvier, for his share of sald mortgage, with interest from 
its date, each deducting from his own note the amount of interest, If any, 
which he has paid to the said Michael Bouvier on account of said mortgage; 
that is to say: The said John Herman for three thousand and eighty dol- 
lars ; the said Eustache Bouvier for fourteen hundred dollars, the said Oakes 
Terrill, Jr., six hundred dollars; the said Edwin C. Searles, six hundred 
dollars ; and the said William A. Bull for three hundred and twenty dollars, 
each wlth interest from the date of said mortgage — the déductions to be made 
for what interest has been paid as aforesald, the said notes to be made i>aya- 
ble in ntnety days from the flrst day of December, one thousand eight hun- 
dred and flfty: 

"Now, this agreement witnesseth that the parties hâve agreed, and by thèse 
présents do agrée as follows. to wit: 

"(1) For and on considération of said promissory notes, to be given as 
aforesald. and also in considération of a power of attomey, to be given by 
the said parties of the said part to the sald Michael Bouvier, to authorize 
him to buy the said lands, at any prlce he may choose to give for the same, 
and that he shall not be accountable to them for the différence between the 
amount of his sald mortgage and the amount he shall so bid, but that he or 
his attorney shall bave the power to give the sherifC, or other officer who 
shall make the said sale, a receipt for sueh différence without any accounta- 
bllity whatever to the parties of the second part, the said Michael Bouvier 
promises and agrées with the parties of the second part, that he will author 
Jacob Stras, Esquire, or some other person, to procure the sale of the said 
land, and to buy in the said lands for him. 

"(2) The sald Michael Bouvier further promises the parties of the second 
part that after he shall bave obtained a deed for the said lands that he wlll 
convey to each of the persons above mentioned, of the second part, who shall 
hâve paid the notes aforesald, which he shall hâve given to the said Michael 
Bouvier, his share of the lands each, to his heirs and assigns, for the same 
title which he may acquire by the sale to be made to him, under the said 
mortgage, and for no other title; that is to say: To the said John Herman, 
eighty-flve thousand acres, to be surveyed In as near a square lot as may be, 
next to and adjoining the lands of H. Styles or J. A. Huber ; to Oakes Ter- 



BOUVIEK-IAEGER COAL LAND CO. V. STFHEB 647 

rlll, Jr., serenty-flve thousand acres, next adjoining the above lot of John 
Herman ; to Edwin C. Searles, seventy-five thousand acres, next adjolnlng 
the land or lot of Oakes Terrill, Jr. ; to William A. Bull forty thousand 
acres, next adjoining the lands or lot of Edwin C. Searles ; to Eustache 
Bouvier one hundred and seventy-five thousand acres, next adjoining the 
lands of William A. Bull : and to the said John Herman three hundred thou- 
sand acres, being the remainder or balance of the said large tract of seven 
hundred and fifty thousand acres. 

"(3) In case upon a survey It should be found that the quantlty of land 
shail not be suflieient to give each of the parties the above-mentioned num- 
ber of acres, then there shall be a portionate abatement or déduction from 
the shares of the parties, and If the whole should exceed seven hundred and 
flfty thousand acres, then the surplus shall be conveyed to the parties of the 
second part in their just proportions. 

"(i) Each of the persons coniprising the parties of the second part binds 
himself severally to the said Michael Bouvier to perform his part of this 
agreement, and also to pay a proportionate share, according to his interest 
in the i^ald lands, of the money he bas already laid out or disbursed, or 
which he may hereafter lay out or disburse, for or on account of said land, 
either by paying taxes, or counsel fées, both in the city of Phlladelphia. in 
Virginia, or elsewhere, or for any other expenses he may bave to bear or be 
put on account of the said lands. or the purchase or the sale thereof. 

"(5) It is agreed, further, that if either of said parties of the second part, 
who shall bave given his note as aforesaid. to the said Jlichael Bouvier, shall 
fail to pay the same when due, this agreement on the part of the said 
Michael Bouvier to conrey the land aforesaid shall be null and void, and the 
said Michael Bouvier shall be at Hherty to sell such land, upon sucJi failure 
to any one he shall choose, or to keep the same for himself. 

"(6) It is agreed that the said Michael Bouvier shall direct his attorney to 
request the sheriff, or other officer who shall sell the said lands (under thf, 
said lands) under the said mortgage, to require ten per centum on the amoun'/ 
of the bid he may make. 

"(7) And the parties of the second do hereby agrée that after the said 
Michael Bouvier shall hâve conveyed to them aforenamed, that they will 
release to each other, so as to make their titles complète. 

"In witness whereof, the said parties bave hei-eunto set their bands and 
seals this seveuth day of December, Anuo Doniini one thousand eight hundred 
and fll'ty. M. Bouvier. [Seal.] 

"Oakes Terrill, Jr. [Seal.] 
"E. C. Searles. [Seal.] 

"Wm. A. Bull. [Seal.] 

"Kustaohe Bouvier. [Seal.î 
"John Herman. [Seal.]" 

Thîs agreement was recorded în Ta/ewell county Deceiiiber 8, 1853. It 
will be seen by this agreement the iiiterests of ail tbnse parties in what was 
supposed to be 750,000 acres of land is fixed as tenants lu common as fol- 
io ws: 

John Herman 77/1.50 

Eustache Bouvier 35/150 

Oakes Terrill 15/3.ÔO 

Edwin O. Searles 15/1.50 

William A. Bull 8/150 

Michael Bouvier is about to foreclose his mortgage, and it is agreed that 
he sliall proceed to do so and buy in the property at the sale, and that each 
of the parties named shall give to him his note for his proportionate part of 
the debt and the costs and expenses of sale; said notes payable 00 days 
from December 1, 1850, with the agreement on the part of Michael Bouvier 
tiiat he would convey to each of the parties, who paid his note, his propor- 
tionate part of the land, to be laid off according to a plan set forth in the 
agreement Estimating the land at 750,000 acres, the exact number of acres 
to be conveyed to each is set forth, but In the third paragraph It is provided 
that if, on the survey, the quantity falls short, then there should be a pro- 



648 18G FEDERAL RErORTEIi 

portionate abateinent or réduction from the sliares of the parties. In the 
fifth paragraph it is expressly provided ttiat, if either of said parties shall 
fall to pay his note wlien due," tliis agreemeut on the part of tlie said Micliael 
Bouvier to convey the land aforesaid shall be null and void, and the said 
Michael Bouvier shall be at liberty to sell sucli land, upon such failure, to 
any one he shall ehoose, or to Iceep the smne for himself. 

It will be notieed tbat In this agreement it is provided that John Ileruian's 
85,000 acres shall be surveyed in as near a square lot as may be next to and 
adjoining the laiids of H. Stiles or J. A. Iluber. This Stiles or Ilnber land 
is the Beck 50,000 acres, showing tbat prier to tbis time Beck had conveyed 
away his 50,000 acres to Stiles and Huber. We hâve' seen that David S. IIol- 
lister's interest had been conveyed to Ilamilton Septeinl)er 9, 1848, and by 
Hamilton to Searles in 1849. J'hcreforc at the date of this agreement, De- 
cemher 7, 1850, neither Thomas Beck nor David S. Hollister had- any interest 
in thèse lands, nor did th&y ever afterivards aoquire any interest, and thUS 
fact loas linùwn to hoth John Herman and Michael Bouvier. In accordaiice 
with said agreement of Deceniber 7, 1850, Michael Bouvier brought suit in 
the circuit court of Tazewell county. Va., to foreelose his niortgage, and ob- 
tained a deoree of sale May 14, 1851. The land was sold by Joseph Stras, 
commissioner, and purcbased by Michael Bouvier. The sale was eonflrmed 
October 6, 1851 ; but the deed to Michael Bouvier was not made by Stras. 
commissioner, until October 16, 1852. By this deed be conveys the two tracts 
of 320,000 and 480,000 acres to Michael Bouvier, reserving the Beck 50,000 
acres. 

It is worth noticing tbat the persons most largely interested in thèse lands 
at this time ail lived in Bhiladelphia — Mr. Bouvier, a merchant or manufac- 
turer ; Mr. Herman, a druggist; and Eustache Bouvier was a résident of 
that city, althougb it does not appear in what business he was engaged. Da- 
vid S. Hollister was also a résident of Philadelphia. This agreement of 
October 16, 1847, was acknowledged by them in Philadelphia before the sanie 
justice of the peace, and the agreement of April 27, 1848, was acknowledged 
by tliem In Philadelphia before a commissioner, together with tbeir wives. 

Between the time of the sale to Bouvier under the foreclosure proceeding 
in May, 1851, and tlie making of the deed to liim by Stras, commissioner, 
October 16, 1852, a survey was made of thèse two tracts of land by Henry 
B. Harnian, surveyor ; that is, the 320,000 acres and the 480,000 acres. It 
is clearly shown by correspondence between John Herman and Henry B. 
Harman that this survey was made under tlie direction of John Herman. It 
was made in order to carry ont the agreement of December 7, 1850, to as- 
eertain whether there was more or less than 750,000 acres to be divided un- 
der that agreement, and to enalile them to make the division called for in 
that agreement. Aecording to this correspondence, John Herman had Mr. 
Harman survey, flrst, the 320,000 acres, and lie was greatly astonished when 
it developed that it contained only 40.000 acres. Ile then had him survey the 
480,000-acre tract, and it was found to contain only something llke 80,000 
acres. Then in a letter from Herman to Harnian, dated Mareh 24, 1852, 
Herman <iirects Harnian how to lay ofC the 157.500 acres remaining after 
the Beck 50,000 acres had been laid ofC. He says: 

"But as there is but 157,500 in ail, this is to be divided into 150 parts, of 
1,050 acres eaeh; that is to say: 

To the owner of 60 parts 63,000 acres 

To the owner of 35 parts 36,750 acres 

To the owner of 17 parts 17,850 acres 

To the owner of 15 parts 15,750 acres 

To tlie owner of 15 parts 15,750 acres 

To the owner of 8 parts 8.400 acres 

150 157,500 acres 

"Which, aecording to agreement, is to be divided tbus: 

************* 

"You can see that I hâve not gone into any exact calculation vk-itli the 
above diagram, but merely to show where the several Unes are to run aud 
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the number of acreis each parcel is to contain. I hâve no désire to liurry 
you, but \ve would very mucli like to hâve the survey by tlie beginning of 
ilay. as by that tinie Mr. Bouvier expects to reeeive the deeds vvliich are to 
be coiifirnied by your court at the Jlay session. 

"lu order that you may make navc, doubly save, I wish you would begln 
your survey at your beginning corner — that Is, the X. W. corner of the large 
tract — and run ail around the 0.3,000 acres, then around the 36,750-acre tract, 
then the 8,400, and ,so on to ail. In glvlng the bounds, plea.se note the exact 
points of distances at which rivers and creeks are crossed, and, if not too 
much trouble, please note about the location of the différent settlers, thus 
(XI witliin the survey, the kind of gênerai quality of tlmber, soil, or land, 
whether hllly, stojiy, barren, or good along the différent Unes, of such infor- 
mation as you may easily obtain and that would be interesting to the own- 
ers, and that icould he interating to the owners, as the location of large or 
small water powers and of any good locations for mlning coal along the 
rivers or creeks, please note the place." 

In a letter which he had written to Harman on February 27, 1852, in speak- 
mg of tbe division which he wanted made, he says: 

"In a former letter I wrote you that some of the parties interested had 
not and did not seem wllling to pay me their proportion of the expense of 
your survey, and I think I requested you not to give any one a copy of the 
survey which was made at iny expense, which I fear some one would be mean 
enough to tr.v to get of you. Ilowever, the several owners hâve agreed to 
hâve the land surveyed and divided into thèse several proportions ; but you 
say that you will not make a survey, without some one authorized to go witU 
you. The resurvey I wish you to make is not upon the field. but from your 
field notes of the former survey. that was made in detache<l parts." 

Harman made this survey and laid off the several parts actually on the 
ground, as appears from the deeds which were aftervt'ards made by Bouvier, 
as tliey show the character of the country and the objecte which he passed in 
laying out thèse différent parcel s. There was a delay on the part of ilichael 
Bouvier in making deeds to the varions parties in accordance with the agree- 
ment of Deceniber 7, 1850, after he had received the deed for ail the land 
from Stras, commissioner. ïhis delay is explained in a letter from Her- 
man to Henry B. Harman, dated Ajjrll 22, 1853, as follows: 

"At long last I received by deed from Mr. B. for any portion of the land, 
he had refuse<l to stgn one without signing ail, and the New York parties 
had refused to aeknowledge your survey, and insisted upon having there, 
deeds for their proportion part of the 750.000 acres, as they only wanted to 
sell, such a deed would answer there purpose better." 

But evidently ail parties finally ac(iuiesced in the survey, and, on the 9th 
day of March, 1853, Michael Bouvier made deeds to ail of the parties inter- 
ested, except Eustache Bouvier and William A. Bull. Thèse deeds from Mr. 
Bouvier were as follows: March 9. 1S5?>. to ,Tohn Ilerman. for 63,000 acres; 
March 9. 1853, to .Tohn Herman, for 17,850 acres ; March 9, 18.53, to Oakes 
Terrill, for 15,750 acres ; March 0, 1853, to Richard Warren, assignée of 
Edwin C. Searles, for 15,7.50 acres. 

After thèse deeds were made there remained in Jlichael Bouvier the tract 
of 36,750 acres, originally assigned to Eustache Bouvier, and the 8,400 acres 
assigned to William A. Bull. It clearly follows from this transaction that 
William A. Bull failed to make settlement for his interest in the tlnie allowed, 
or at any time, and that Michael Bouvier retained the légal title to the 
Eustache Bouvier .36,750 acres and the Bull 8,400 acres in hlmself, for his 
own use and beneflt, as he had the right to do under the agreement of De- 
ceniber 7, 1850, and this is adniitted, and not denied, by any one in this cause. 

Thèse deeds from Michael Bouvier to thèse various parties, Richard War- 
ren, John Herman, and Oakes Terrill, are set forth in full as exhibits with 
the original answer of Howard H. Sypher. (Pages 19 to 40 of his printed 
answer.) They ail contain similar language, and show that they are based 
tipon this survey made by Henry B. Harman. The language used Is this in 
the Herman deed, for Instance: 

"Ail that certain tract or pièce or parcel of land, sltuate In the county of 
Tazewell, in the state of Virginia, bounded and descrlbed agreeably to a 
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récent survey made thereof by Henry B. Harman, sun^eyor, October, 1852, as 
folio ws, to wlt: Beginnlng," etc., referrlng to the différent divisions, and 
concluding, after the courses and distances, as foUows: "Contalning by es- 
timation aecording to said Ilarman's survey of 1852 seventeen thousand eigbt 
hundred and fifty acres of land (belng part of 750,000 acres of land, which 
750,000 is part of two certain tracts of land, one of them contalning 480,000 
acres patented to Robert Ru'bert Morris by tbe commonwealth of Virginia 
by patent dated the 23d day of March, 1795, and recorded In said county, 
and the other of them for 320,000 acres patented to Kobert Morris aforesaid 
by patent dated the 4th day of March, 1795, and recorded in said county, 
and the said two tracts of land as aforesaid contaln by the original patents 
800,000 acres, 50,000 acres hereof by actual survey, having heretofore been 
conveyed, aecording to the above survey by Henry B. Harman the 750,000 
acres are found to contaln only 157,500 acres. It being Intended hereby to 
convey to the said John Herman, hls hoirs and asslgns, i^/ibo parts of the 
said 750,000 acres, be the number of acres more or less, whichever survey be 
correct, whieh said last survey of Henry B. Harman (if the sanie be correct) 
contalns as above computed 157,500 acres, and belng part of the same prem- 
Ises which Joseph Stras, commissioner, by the circuit court of Tazevi'ell, by 
Indenture dated the slxteenth day of October, 1S52, recorded in Tazewell 
county in Deed Book No. 10, page 448, etc., granted and conveyed unto the 
said Michael Bouvier in fee." 

The correspondence between John Herman and Henry B. Harman shows 
that, after he received his deeds for the 63,000 acres and the 17,850 acres, 
John Herman tool^ possession of and vlsited thèse tracts of land, and that 
at least on one occasion Michael Bouvier vsent with hlm, and he speaks of 
Mr. Bouvier's lands, his interest in and ownershlp of thèse lands over there. 
It also api)ears that Herman sent hls deed to Harman and requested hlm to 
place it on record, and he afterwards complains that the clerk had net sent 
his deed back to hiui, and he is uneasy about it. Thèse deeds from Michael 
Bouvier constltute the foundatlon for the présent tltle of the bolders of the 
several tracts of lands which were conveyed by them. Dr. William R. laeger 
testifies that he- is the présent owner of the 17,850-acre tract, belng the tract 
known as the "Burkhardt tract," and one of the tracts origiually conveyed 
to John Herman. He is also the owner of the 15,750-acre tract originally 
conveyed to Oakes Terrlll, and that he for a number of years llved on thls 
tract of land. Thèse two tracts now belong to the laeger estate. It is shown 
that the 50,000 acres originally conveyed to Beck is the traet known as the 
"Buck and KImes" tract. 

On the 7th day of January, 18S5, Michael Bouvier and wife conveyed to 
Patterson, Ridgeway, and Bolton the tract of 36,750 acres originally as- 
signed to Eustache Bouvier. This is stated to be in considération of the 
sum of $65,000 lawful money to them in hand well and truly paid. This 
tract of land, as shown by the évidence, is the tract known as the "Lasher 
land," at présent held by Lasher, Whelen, and others, successors in trust to 
Patterson, Ridgeway, and Bolton. This left the 8,400 acres, which was set 
apart for William A. Bull, still in the hauds of Michael Boxivler. 

Let us trace the hlstory of thèse several tracts of land after 1853. From 
the year 1859 to 1870, both Inclusive, Michael Bouvier, of Philadelphla, was 
assessed wIth 45,150 acres in McDowell and Wyomlng counties. Thls is 
exactly the aggregate of the Eustache Bouvier tract of 36,750 acres and 
the William A. Bull tract of 8,400 acres. The deed from Bouvier to Patter- 
son, Ridgeway, and Bolton, which is dated January 7, 1865, was probably 
not recorded untll 1869. From the year 1871 to 1876, Michael Bouvier is 
assessed with 8,400 acres, and Patterson, Ridgeway, and Bolton with 36,750 
acres. For the years 1875 and 1876 the 8,4()0 acres was delinquent in the 
name of Michael Bouvier, was sold to the state. and subsequently redeemed 
in 1893, and restored to the land books in 1894, with back taxes for two 
years, and the taxes liave been regularly paid on it since that tlme in the 
name of Bouvier's heirs up to 1907. The 36,750 acres was assessed to and 
taxes paid on it by Patterson, Ridgeway, and Bolton and thelr successors 
in trust from 1871 to the présent tlme. 
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Michael Bouvier died June 9, ISHi. On August 31, 1865, Michael Bouvier 
vvrote a letter to John Hermau, filed with tlie déposition of M. C. Bouvier, 
telling Herman that certain parties were couiing to look at hls land In West 
Virginia and asklng Herman to give them such information as lie could. 
This letter was found among the papers of Col. G. W. G. laeger, and the 
proof is sufBcient to show that Col. laeger got this letter, with a large nuni- 
ber of other papers relatlng to the title to thèse laiids, from Henry B. Kar- 
man, with whom John Herman was in communication at this time, and it is 
a fair inference that Herman sent this letter with the persons mentioned by 
Mr. Bouvier to Henry B. Hannan, and necessarlly that it related to the 
8,400 acres In McDowell county. ilichael Bouvier had lived in Philadelphia 
with his wife and three daughters up to the time of his death. 

On June 20, 1890, a letter was written in the name of Josiah R. Sypher, 
an attorney at l'hiladelphia, to M. C. Bouvier, manifestly in the handVkTit- 
Ing of the défendant, Howard H. Sypher, stating that he had important 
papers in his possession, showing that the estate of Michael Bouvier had 
the title to this 8,400 acres, and in a letter from Josiah R. Sypher to M. 0. 
Bouvier, dated July 2, 1890, he says: "I hâve found, upon examination of 
the records and papers, that your father still owned the tract of 8,400 acres 
In West Virginia at the time ot his death." And he says that proceedings 
are under way to sell the land for the beneflt of the school fund, but that it 
can yet he redeemed, and he advised Mr. Bouvier to redeem the land for the 
benefit of his father's estate, and in subséquent letters, dated August 4, 1890, 
and October 13, 1890, he shows the progress made in proceedings for rédemp- 
tion. In a letter dated December 26, 1890, he shows that the deed from 
Michael Bouvier to Patterson, Ridgeway, and Bolton did not affeet the title 
to the 8,400 acres, but that that property still stood In the name of Michael 
Bouvier. In a letter dated June 20, 1891, in the handwriting of Howard H. 
Sypher, Josiah R. Sypher says that he hag In his possession papers which he 
thlnks wlU show title In Michael Bouvier at the time of his death to the 
8,400 acres In West Virginia. And In a letter dated October 14, 1891, also 
In the handwriting of Howard H. Sypher, he notifled Mr. Bouvier that the 
land had been redeemed. And In a letter dated May 5, 1894, to John Ver- 
nou Bouvier, from Sypher & Sypher, they give an account of the survey of 
the 36,750 acres and of the running of the common lines between that tract 
and the 8,400 acres, and that they had notifled Col. laeger that they Intended 
to survey the 8,400 acres In a short time, and that there is no doubt that it 
will overlap the laeger tract, and that such overlapping would be subject for 
adjustment in an amicable negotiatlon, etc. 

P. W. Strother, one of the counsel for the défendants in this suit, was em- 
ployed by Sypher to conduct the rédemption proceedings and in other ways 
in connection with thèse lands, and Mr. Bouvier pald him a fee of $500 for 
the services rendered, as shown by the letter of Josiah R. Sypher, dated May 
20, 1895. On October 1, 1895, Mr. Sypher writes to Mr. Bouvier that one 
Ritter, who has a sawmill on Elk Horn, Is ctittlng and removlng tlmber from 
his tract in McDowell county, and advises that an ln.1unctIon be gotten to 
restraln him in his déprédations. The helrs of Michael Bouvier brought suit 
In ejectment against Edward Hopkins, AA'. G. S. Jones, and others In the 
Circuit Court of the United States for the District of West Virginia, at Ghar- 

leston, on the • — — — day of , 189 — -, to reeover portions of this 8,400 

acres clalmed by the défendants. (See Exhibit Smith No. 15, âled with the 
déposition of Harrison B. Smith). Suit was brought by the firm of Oouch, 
Flournoy & Price, of Charleston, W. Va., and Sypher & Sypher, of Phila- 
delphia; the défendant Howard H. Sypher belng one member of the latter 
firm. 

It Is shown that there was a confllct, or an apparent conflict, between the 
boundarles of the laeger 150,000-acre tract and this Bouvier 8,400 acres, 
and that Mr. S. L. rioumoy had been counsel for both of thèse parties In 
other matters, and through him a compromise was eflCected, by whIch the 
Southern portion of the 8,400 acres was conveyed by the Bouviers and laeger 
to S. L. Flournoy, trustée, and by him conveyed to a corporation under the 
name of the Bouvier-Iaeger Ooal Land Company, the plalntlfC In this case; 
one-half of the stock being taken by the Bouviers and one-half by laeger. 
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This transaction took place in the years 1902 and 1903. Ever since that time 
tlie Bouvier-Iaeger Coal Land Company has exercised control over the por- 
tion of tlie said 8,400 acrea conveyed to it, and leased portions o£ it for coal 
mining purposes, has sold and disposed of other portions, has exchanged 
some portions for other lands, has sold tlmber upon it, and the sams has 
been eut and the purchase money paid. It has been assessed on the land 
books of McDoAvell to the plaintlfC, and in a great many other ways it has 
exercised full ownership and control of It. It is therefore clear from thèse 
facts that from 1S5.?, when Michael Bouvier made deeds to the other clalm- 
ants, to the présent tlme, he and tbose claiming under hlm hâve claimed 
title, paid taxes, aud exercised acts of ownership in almost every way eon- 
ceivable over the lands affected in this suit — that is, the 8,400 acres — and his 
title has been recognized by .Tohn Herman, by the défendant Sypher and his 
father, and by the heirs of Mr. John Herinan, including the défendant, Cor- 
nelia M. Herman, at ail times up to the year 1906. This is shown by the 
correspondenee between Herman and Bouvier, between Herman and Har- 
man, between Sypher and Bouvier, and by the deeds made by Herman and 
his heirs. 

Hlstory of the Herman Tracts. 

It seems that at the time Michael Bouvier conveyed to Herman the two 
tracts, one of 63,000 acres and the other of 17,850 acres, Herman gave his 
notes, and to secure the payment of the same gave mortgages on each of 
thèse tracts to Mr. Bouvier. The mortgage on the 63,000-;acre tract was for 
$2,421. Bouvier assigned this mortgage to Théodore S. Williams in Novem- 
ber, 1855, and Williams assigned it to Crosby S. Noyés January 1, 1867, and 
after John Herman's death, which occurred in 1866, said Crosby S. Noyés 
brought suit against the heirs of John Herman, Michael Bouvier, and others 
on the 15th day of January, 1869, for the foreclosure of his mortgage, and 
on March 26, 1870, in this proceeding, a decree of sale was entered, and the 
land was subsequently sold under this decree and purchased by Crosby S. Noyés, 
and by him the title has passed to the présent owners. Herman also gave 
a mortgage to Bouvier on the 17,850 acres, and Bouvier assigned this mort- 
gage to George J. Burkhart. Herman, in the meantime, had conveyed the 
land to his son, Théodore A. Herman, subject to the mortgage. George L. 
Burkhart brought suit in 1867 to foreclose this mortgage, and on the Sth day 
of May, 1867, a decree o(f sale was entered, and the land was sold to said 
Burkhart, and a deed made to him, dated February 8, 1868, by the spécial 
commissioner. This land has been known as the "Burkhart tract" of land 
ever since, and was. involved in the suit of Sayerg v. Burkhart, 8-5 Fed. 246, 
29 G. G. A. 137, in which the Burkhart title was established as against cer- 
tain third parties. 

The tract of 36,750 acres, which was sold by Mr. Bouvier to Patterson, 
Ridgeway, and others for .$65,000 in 1865, was also the subject of litiaation 
in the case of Boulton, Lasher and Others v. MeCreary and Others, 66 Fed. 
834, which went to the United States Circuit Court of Appeals from this 
court. Certain portions of thèse lands h.id been sold by the connnissioner of 
school lands by a proceeding against the original title, and the court, in 
this suit, set aside thèse deeds and proceedings, and established the title of 
Boulton, Laslier, and others derived from Bouvier. In this suit Josiah R. 
Sypher appeared as counsel for the Lasher trustées, aloug with the flrm of 
Flournoy, Priée & Smith, and it appears fi-oni the testimony of Mr. Smith 
that thèse attorneys obtained an Interest in the lands, and that he is coUect- 
Ing funds on account of that interest, and is stlU paying them over to the 
widow and heirs of Josiah R. Sypher, one of whom is the défendant Howard 
H. Sypher. 

As we bave seen, the Gakes TerrlU tract passed to Col. laeger, and is 
now owned by his heirs. The Thomas Beck tract of 50,000 acres passed to 
Max Lansburg. 

So far as the records of McDowell county disclosed, there was no elaim 
of any kind on the part of John Herman, or his heirs, or any one else, ex- 
cept certain adverse claimants, squatters, or others to this 8,400 acres, as 
against the Bouvier title, until the year 1877. On the 24th day of May, 1877, 
the deed, which is claimed to be a forgery in plaintifC's bill in this case, was 
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rocorded in the county court clerk's office of McDowell county. The original 
of tliiit deed has net been produced and eannot be found, and never bas been 
.seen by any of tbe parties interested in this cause. Aceording to the record, 
it is a deed dated the lOth day of November in the year of our Lord 1858, 
between Michael Bouvier and rx)uwesa C, wife, and Thomas Beck, widower, 
and David S. HoUister, unmarried, parties of the flrst part, and John Her- 
man, party of the second part, purporting, in considération of $1 and other 
valuable cohsideratioiis, and in order to invest the tltle to the land in the 
sald John Herman, party of the second part, in order that he may sell and 
dispose of the same to a better advantage, to convey ail the interest of the 
said parties of the flrst part in the two tracts of 480,000 acres and 320,000 
acres. And it contains the followiug warranty: "And the said parties of the 
flrst part does hereby covenant and agrée to and wlth the said party of the 
second part that at the time of the delivery hereof the said parties of the 
flrst part are the lawful owners of the premlses above granted, and selzed 
thereof in fee simple, absolute, and that they will warrant and défend the 
above granted premlses in the quiet and peaceable possession of the sald 
party of the second part, hls helrs and assigns forever." It purports to be 
signed by M. Bovier and Lov^iea G. Bovier and David S. Holllster, and pur- 
ports to bave been acknowledged by Michael Bovier and Louisa C. Bouvier, 
his wife, and by Thomas Beck and David S. HoUister, before S. C. Perrin, 
clerk Kenton county court, Kentucky. 

On the margin of the deed book is this mémorandum: "This deed was 
mailed to S. S. Marsh, care H. T. Basford, P. O. Box 3476, New York, June 
29/77." There is no évidence to show who presented this alleged deed for 
record, unless the inference is to be drawn that it had been sent by S. S. 
Marsh, to whom It is returned. No attempt was made on the part of the 
défendants to account for the recording of this deed, or for the original, or 
to glve any account of Marsh or Basford in any way. The plalntiflis made 
diligent search and Inquiry for thèse people, and were informed by a man 
in New York that Basford was a lawyer and Marsh was a clerk, but noth- 
ing was found in regard to this deed, though the informant had heard some- 
thlug sald about some clalm to West Virginia lands. 

It appears that S. C. Perrin was elected clerk of the county court of Ken- 
ton county, Ky., in August, 1858. He died on the 2ith day of May, 1876, be- 
fore this deed was recorded. At the tlme, therefore, this alleged deed was 
recorded, both Michael Bouvier and hls wife were dead, .John Herman and 
his son, Théodore A. Herman, were dead, and S. C. Perrin, the clerk before 
whom it is clalmed to bave been aeknowledged. is also dead. Beck had 
parted wlth ail his interest in thèse lands in 1847, and Holllster had con- 
veyed hls interest away to Hamllton, and it had passed to Searles before 
ISôS. Bouvier had conveyed ail thèse lands, except the 8,400 acres, and Her- 
man had, in his llfetlme, conveyed hls two large tracts of 63,000 acres and 
17,850 acres to a corporation of whieh he probably held the stock, and hls 
heirs had permitted them to be sold under his mortgages, which he gave to 
Bouvier in 1853. No daim of any kind had ever been asserted by Herinan 
or bis helrs to this 8.400 acres, or to any part of the original tracts, except 
the two tracts of 63,000 and 17,850 acres. After this deed was put on rec- 
ord, the 8,400 acres was not assessed to Herman, or his helrs or devisees. No 
attempt was made to take possession of it, or assert title to it, in any way. 
Nothlng was done about it, except merely to record the deed, untll 1906. On 
the contrary, there is évidence in the record, which eannot be dlsputed by 
either Cornella M. Herman or Howard H. Sypher, that the beirs of John 
Herman did not claim tltle to this 8,400 acres, but admitted that the tltle 
to it was In the devisees of Michael Bouvier. 

The évidence shows that in a suit, known as the "King suit," the loca- 
tion of the boundaries of the Klng tract adjolning the 480,000-acre tract, was 
involved. Klng was seeking to get the court to hold that the bounds of his 
tract extended beyond the llmlts flxed in the H. B. Harman survey of the 
480.000 acres. And the Idea in brlnglng this suit for Cornelia Herman was 
that, if the King tract was thus extended, the ad,1oining Une of the 480,000 
acres would be extended wlth it, as they were cotermlnous, and it would 
thus embrace a large body of land which had not been included In the Har- 
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man survey. and Miss Herman would be entltled to t^/iso of such additlonal 
land. It wlU be remembered that In the deeds made by Mlchael Bouvier to 
the various persons, after the Harman survey, it was provlded that they 
should bave a certain percentage of whatever lands were embraced in tbese 
two large surveys, if it should turn eut that there was more than 207,500 
acres. In order that the heirs of John Herman might get the benefit of such 
an extension of the boundaries, if it should be made, his daughter, Cornelia 
M. Herman, one of the défendants in this cause, employed Joslah R. Sypher, 
the father of the other défendant, Howard H. Sypher, and Flournoy & Mol- 
lohan to brlng such sults as might be necessary to establish her rights to 
any such excess, on a contingent fee, and Josiah R. Sypher, In July, 189.5, 
wrote to S. L. Flournoy the followlng letter: 

"Tour letter of the Ist recelved, and contents noted. John Herman died 
some 25 years ago, leaving suryivlng him hls wldow, one son, and two daugh- 
ters. The son and one of the daughters hâve slnee died unmarried, leaving 
the wldow and one daughter, Cornelia M. Herman, the only heirs at law. I 
hâve the consent of thèse to bring the suit in their names; that Is, Mary Ann 
Herman, wldow and executrlx of the estate of John Herman, deceased, and 
Cornelia M. Herman, daughter of John Herman and Mary Ann, his wife. cit- 
izens and résidents of Philadelphia. You or Mr. Meloney may sign the bill 
as àttorney for the complalnants. Tou perceive that it makes no différence 
whether the father deeded the property to the son, as the death of the fa- 
ther and son reunited the inherltance In the mother and daughter. The fa- 
ther deeded thé 17,850-acre tract to the son, Théodore Herman; but the 
larger tract of 63,000 acres remained in the father until the time of his death. 

"Mlchael Bouvier died In 1874 (?), having appointed Francis A. Drexel. 
John V. Bouvier, Mlchael 0. Bouvier, and Zenaide S. Bouvier, executors and 
trustées of his estate. Francis A. Drexel bas slnce died, leaving his successors 
to adminlster the estate. The heirs now living, in New Yorlj, are John V. 
Bouvier, Mlchael C. Bouvier, Miss Zenaide S. Bouvier, Miss A. E. Bouvier, 
Miss M. H. Bouvier, in Philadelphia, Mrs. Theresa B. Patterson, wldow, Mrs. 
Mary L. Walsh, wife of Charles Walsh, Mrs. Lôulsa B. Ewing, wife of Ber- 
nard N. Bwlng, and Miss Elizabeth C. B. Dixion. 

"The Oalies Terrill, Jr., tract of 15,750 acres now belongs to Dr. Wm. B. 
laeger. I hâve not been able to learn as yet whether Terrill conveyed the 
excess to his grantees or not. Oakes Terrill is still living and résides in New 
York City. Richard Warren I flnd conveyed to Lissaclc H. Simpson one-half 
the tract of 15,750 acres, including the provisions for the larger survey, and 
Simpson sold to McCormlck, and it is quite possible that he included the out- 
lying tract. I should say that Lissack H. Simpson died, and S. L. Simpson 
conveyed the lands to McCormlck. If the extra allotment was conveyed to 
McCormick, It wlU give us a substantial party in the suit. I will endeavor 
to see him and advise you by telegraph. 

"This Includes the entire list of the original grantees. The tract of 8,400 
acres was to hâve been conveyed to Wm. A. Bull; but he failed to comply 
with the terms of the agreement, and it remained in Mlchael Bouvier. I en- 
close you copies of an abstract of Irwin's tltle, and also a brief from Michael 
Bouvier to Henry I. Morris, which Is the beginning of the fraudulent con- 
veyance. 

"Very truly, J. R. Sypher." 

And on the 29th day of July, 1895, Sypher procured Mary Ann Herman 
and Cornelia M. Herman to make a deed to him and Wesley Mollohan and 
S. ti. Flournoy for an undivlded one-half Interest in the 320,000 and 480,000 
acre tracts, stating: 

"The Interests now vested in the parties of the flrst part in the said two 
tracts of land are seventy-seven one hundred and fiftieths (^^/ibo) undivlded 
parts, or the portions tlîereof which were not conveyed away by the said 
John Herman in his llfetlme to persons other than the said Théodore Her- 
man ; and It is the object and intent of the parties of the flrst part to con- 
vey, and they do hereby grant and convey, unto the said parties of the second 
part, one-half undivlded of ail their right, tltle, interest, and claim, of every 
klnd and however derived, in, of , and to said two tracts of land, to be held 
and owned by said parties of the second part equally as between themselves. 
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Référence Is hère had, for further description of said lands and of the in- 
terests hereby Intended to be conveyed, to two certain deeds from Michael 
Bouvier and wlfe to Jolin Herman, bearing date on the 9th day of March, 
1853, and recorded in the county court clerk's offices of Tazewell county, Vir- 
ginia, and Wyoming county, West Virginia, respectively." 

The signatures of Cornelia M. Herman and Mary Ann Herman to this deed 
were witnessed by William H. Burkhart, who subsequently figures as the at- 
torney in fact, by whom. In 1906, a deed was made to Howard H. Sypher, 
and under which he now claims title through this alleged deed of 1858. It 
will be noticed that In tins deed the foundation of the title of the widow and 
heirs of John Herman is stated to be the two deeds which Michael Bouvier 
made in 1853 to John Herman. No mention is made of the alleged deed of 
1858, which had heen recorded in 1877, and it will be noted that they only 
elaim '^/iso of the two tracts, which is the original proportion allotted to 
them on the division after the purchase by Bouvier, and therefore does not 
include the Bull interest of ^/i^a- In other words, if at this tinie they were 
claiming the 8,400 acres, they would hâve stated their interest to be ^^/no, 
instead of ^t/u,,. 

In pursuance of their eraployment above mentioned, a bill was flled by the 
attorneys mentioned, in the name of Mary Ann Herman and Cornelia M. 
ITerman, in the circuit court of McDowell county, agalnst Jesse R. Irwin, 
the Bouviers, Simpsons, Pattersons, and a number of other people, in which 
a claim is made to '^/jbo parts of the surplus over and above what was con- 
veyed to them under the Harman survey. The history of this title is fully 
set out in this bill. It is stated that William A. Bull and Eustache Bouvier 
had failed to pay their respective portions of the debt and costs to Michael 
Bouvier, and that "the said Michael Bouvier elected, as he had the right 
to do under the agreement, to keep the same, the shares of said land allotted 
to said Bull and Eustache Bouvier, for himself, and therefore made no con- 
veyance of said shares untii many years afterwards," etc. 

The bill further contains this language: "And the plalntiff says that upon 
the exécution of the deeds aforesaîd the said John Herman became the owner 
in severalty of the two tracts of 63,000 acres and 17,850 acres, the said Oakes 
Terrill, Jr., the owner in severalty of the tract of 15,750 acres conveyed to 
him, the said Richard Warren the owner in severalty of the tract of 15,750 
acres, and the said Michael Bouvier the owner in severalty of the two tracts 
of 86,750 acres and 8,400 acres, and ail the rest and residue of said 480.000 
acres not embraced or included in the boundaries of the said six several 
tracts, or either of them, remained unpartitioned and in common, and title 
thereto vested in the said John Herman, Oakes Terrill, Jr., Richard Warren, 
and Michael Bouvier, as tenants in common, the same being owned by them 
in the foUowing proportions, to wit: John Herman, "^/iso thereof; Oakes 
Terrill, is/j^^ thereof; Richard Warren, le/iso thereof; and Michael Bou- 
vier, *3/i5„ thereof." 

And it is set out in various ways that thèse hoirs of John Herman were 
tenants in common with the heirs of Michael Bouvier and the other parties 
mentioned in any surplus that might be found over and above the Harman 
survey. And then the bill contains this statemeut: "Michael Bouvier de- 
parted this life in the year 1881, in the city of Philadelphia, leaving as his 
heirs at law and devisees John V. Bouvier, Michael C. Bouvier, Zenaide S. 
Bouvier, Louise A. Bouvier, A. E. Bouvier, M. H. Bouvier, Theresa Patterson, 
Mary K Walsh, Louise B. Ewing, and Elizabeth B. Dlxon, and as the exec- 
utors and trustées of his estate the said John V. Bouvier, Michael 0. Bou- 
vier, and Zenaide S. Bouvier, and ail the rights, titles, and interests of the 
said Michael Bouvier in said lands are now vested in said parties as the 
heirs at law of the said Michael Bouvier, or as devisees and exeeutors under 
his will, which has been recorded in said county of McDowell." 

The attorneys' names signed to this bill are Couch, Flournoy & Price, Mol- 
lohan & McClintic, and Sypher & Sypher; the défendant Howard H. Sypher 
being a member of the last-named flrm. 

In addition to this suit a pétition was flled in the chancery cause pendlng 
in this court of State of West Virginia "v. Alexander McClintic and others, by 
Cornelia M. Herman, in which the title to a part of the 480,000-acre tract 
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would be Involved if tlie boundàries were extended as above ment ion ed, auiî 
in this case the same facts are related and the same claim and theory as- 
serted. 

The deed to Sypher, Mollohan and Flournoy, for a one-half interest, made 
by Mary Ann Herman and Cornelia M. Herman, was never recorded, belng 
held to await the resuit of the Klng litigation. King failed to establlsh the 
boundàries he clainied, and the suit and partition above mentioned, it seems, 
were theref ore not pressed ; but the original deed is still held by the attor- 
neys above mentioned for a one-half interest. 

In the course of tinie it seems that Josiah R. Sypher died, and that after 
his death in 1906 hls son and late partner, Howard H. Sypher, had the fol- 
lowing papers recorded in McDowell county, namely: 

A power of attorney from Cornelia M. Herman to William Henry Burk- 
hart, authorizing him to collect moneys, exécute notes, bonds, and other in- 
struments, sell any real estate of which she is now seised, exécute and ac- 
knowledge any deeds, leases, or other assurances that he may deem expédient 
in her name, and to compromise any litigation, disputed claims, etc. This 
power of attorney is dated October 25, 1905, and was recorded April 27, 1906. 

The next paper is au agreement, dated June 27, 1906, botween Cornelia M. 
Herman, acting by William Henry Burkhart, her attorney, and Howard H. 
S.vpher, by which she employs sald Sypher to take the necessary steps to 
perfect her title for the undisputed possession of certain lands in McDowell, 
Raleigh, Wyoming, and Boone counties, W. Va., and agrées to convey him a 
oue-half Interest in said lands for his services. 

The next paper is a deed, dated June 27, 1906, from Cornelia M. Herman, 
by William Henry Burkhart, her attorney, to Howard H. Sypher, convey- 
iug, in considération of $1 and other good and valuable considérations, an 
undivided half interest in the two tracts of 480,000 and 320,000 acres, de- 
scribing them at great length by metes and bounds, and giving the manner 
in which she claims under her father, John Herman, and her deoeased mother 
iind brothers and sisters. This is the same William Henry Burkhart who 
witnessed the deed inade by Cornelia M. Hern)an and Mary Ann Herman to 
Flournoy, Mollohan and Sypher for a one-half interest in thèse lands. 

The next paper is a contract, by which Howard H. Sj-pher employs Judge 
P. W. Strother, in considération of a contingent fee of $15,000, to attempt to 
recover thèse lands. After thèse papers were recorded, Howard H. Sypher 
attempted to and took steps to get into possession of this 8,400 acres, and 
as soon as this was done the présent suit was brought by the plaintiflfs, the 
object of which is to set aside and déclare the alleged deed of 1858 from Mi- 
chael Bouvier to John Herman to be a forgery. 

In this connection it is proper to call attention to a deed, dated February 
12, 1866, from Josiah R. Sypher and wife to Théodore A. Herman, by which, 
in considération of the sum of $15,000, Sypher and wife convey to Théodore 
A. Herman an equal undivided half in the tract of 17,860 acres, which was 
conveyed to John Herman by Mlchael Bouvier by deed of 1853. and which, 
as stated in this deed, was conveyed to the said Josiah R. Sypher by John 
Herman and wife, by deed dated April 7, 1865, and intended to be forthwith 
recorded. This last-mentioned deed does not seem to hâve been recorded. 
This fact is mentioned as showing that Sypher represented John Herman 
with référence to thèse lands before his death, as this deed shows a convey- 
ance by John Herman to Sypher in 1865; whereas, John Herman did not 
die until January 1866. Michael Bouvier died in 1874, and his wife in 1872. 

It is proper to call attention to certain features of the alleged deed of 
November 10, 1858, which is attacked in this case as a forgery. The flrst 
is that it is dated in 1858, but not recorded until 1877, 19 years after its 
alleged date, and no explanation is found as to why it was not recorded, if 
it were in existence. The names of Michael Bouvier and his wife are mis- 
spelled throughout, and there are a great many other words misspelled, the 
same word belng spelled dlfferently In différent places in the deed. In the 
caption, the grantors are given as Michael Bovier and Louisa C, his wife. 
and Thomas Beck, widower, and David S. Hollister, uhmarried. The deed 
does not profess to be slgned by Thomas Beck, but pupports to bave been 
acknowledged by him. It is signed by David S. Hollister, and also acknowl- 
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edged by hlm. It would be inferred frorn this eaptlon that David S. Hol- 
lister was never married, because, if he bad been and had lost bis wife, be 
would bave been spoken of as a widower, just as Thomas Beck was. Tbè 
fact is, as the deeds flled in this case show, David S. IloUister bad been a 
married man ; bis wife being named Mary Ann. ïbe certificate of acknowl- 
edgment eoncludes as foUows: '"Witness my hand and officiai seal the day 
and year first above written. S. C. Perrin, Clerk Kenton County Court, Ken- 
tucky." And on the margin of the record there appear the words "Officiai 
Seal." It does not purport to be the seal of the county court, and so far as 
the record discloses tbere is no way of determining what kind of a seal it was. 

The évidence shows that Beek's 50,000 acres was not an uudivided inter- 
est, but was laid ofC to itself, and bad been considered a distinct parcel of 
land ever since the deed to him, and there could be no prêteuse that he had 
any interest in the 480,000 and 320,000 acres, in connection witb Bouvier 
and Ilollister. IloUister's interest bad been conveyed to Hamiltou in 1848, 
and by Hamilton to Searles in 1849, and Searles had participated in the 
agreement of December 7, 1850, providing l'or the sale of the land and its 
purchase by Bouvier, and under that agreement deeds had been made to 
Terrill and Warren. The deed professes to convey the interest of the grau- 
tors in the two original tracts of 480,000 and 320,000 acres. Thèse tracts had, 
five years before the alleged date of this deed, been broken up and divided 
amougst the parties as shown. 

Hollister was a Philadelpbia man, along with Bouvier, Herman, and Sypher. 
Beck llved in Baltimore, as shown by the deeds. Tbe deed professes to be 
upon considération of $1 and other valuable considérations, "and in order 
to invest the title to tbe land hereafter to be convej'ed and described in the 
said party of the second part, in order that he may sell and dispose of the 
same to a hetter advantage, thèse présents are duly made." 

Attention is called to tbe covenant of the grantors; "And the said parties 
of tbe first part does bereby covenant and agrée to and with the said party 
of tbe second part that at the time of the delivery hereof said parties of the 
first part are the lawful oivners of the premises ahove granted and sei<ied 
thereof in fee simple ahsolute." Michael Bouvier was very eareful, in mak- 
ing the deeds for portions of thèse lands under the agreement of December 
7, 1850, to describe accurately tbe part conveyed. and to set forth how it was 
derived, and to give only a spécial warranty. Tbe évidence shows that Mi- 
chael Bouvier always wrote his name M. Bouvier, and that he was an intelli- 
gent man, who wrote and spelled correctly. 

Place. 

This alleged deed purports to bave been acknowledged before tbe clerk of 
tbe county court of Kenton county, Ky., in 1858. Tbe évidence shows that 
Kenton county is the county that lies opposite Cincinnati, Obio, in which 
is the présent city of Covington. In 1858 the county seat was Independence, 
a small town of 200 inhabltants, 12 miles out In the hills from Covington, 
14 miles from the Ohio river. It was the only county seat at that tlme, and 
ail the records of the court proceedings prior to 1860 are found in the clerk's 
office at Independence. In 1860 a branch county seat was establisbed at 
Covington, but the records of 1858 are ail at Independence. It was a billy, 
limestone, agricultural country with no minerais or other spécial resources. 

By agreement of parties, the âge of Mr. Bouvier was stated to be 64 years, 
and Mrs. Bouvier 61 years in 1858. He was in délicate bealtb, being af- 
flicted with valvular trouble of the heart, from which he became unconscious 
at" times, and was not permitted to travel by himself. Some of the family 
always went with him. Mrs. Bouvier never traveled from home, except on 
tbe rarest occasions and from necessity, and was subject to car sickness in 
a very distressing way when she traveled. At that time the route of travel 
to Cincinnati, or Kenton county, Ky., from Phlladelphia, was by railroad to 
Plttsburg, and then through Ohio to Cincinnati, or by boat down the Ohlo 
river. There were no sleeping cars or accommodations, and the custom was 
for passengers to travel from Philadelpbia as far as Altoona, and stay there 
overnight, then go to Pittsburg. and then take one of the two routes through 
Ohio. The round trip might bave been made, by making close connections, 
lu four days, but that was manifestly almost impossible. 
186 F.— 42 
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The évidence shows that Mlchael Bouvier and bis famlly lived at 1240 
North Broad street, Philadelphia, from 1854 until 1874; the famlly consisting 
of tbe father and mother and three daugbters, Alexine, Mary, and Zenaide, 
and two sons,- John Vernou and M. C. Bouvier. Thèse three daughters hâve 
never married, and after thelr father's death they moved to New York, where 
they hâve llved ever slnce and are still llvlng with thelr brother, M. C. Bou- 
vier, who Is also unmarrled. Thèse three ladies and thelr brother, John 
Vernou Bouvier, ail testlfy, in most positive terins, that neither thelr father 
nor thelr mother ever went West at ail. They were never in Cincinnati, or 
Covington, or Ken ton county, Ky. Mr. Bouvier, with two of bis daughters, 
went in 1857, the year the Philadelphia Banlv falled, to Tazewell county, 
Virginia, by way of Richmond, to vislt thèse lands. And when John was 
wounded during the war at Fairfax Court House, Mr. and Mrs. Bouvier and 
one or more of the daughters went to see him. A trip was taken by thelr 
mother once to Boston. Thèse were the only trlps talien by Mrs. Bouvier, 
and Mr. Bouvier was not permitted to travel wltliout some one of the famlly 
aecompanyiiig him. The daughters lived closely at home. They were home 
bodles, occasionally went to tlie seashore for a few days in summer, but oth- 
erwise remained In the famlly, and they testify defiuitely with référence to 
November, 1S58, that It is Impossible that thelr father and mother could bave 
taUen a trip to Kenton county, Ky., without thelr knowing it, and that no 
such trip was taken. 

John Vernon Bouvier, Price, Smith, Spillman & Clay, and Frank A. 
Harrigan, for plaintiff. 

Huit & Duncan, for défendants. 

KEIvLER, District Judge (after stating the facts as above). The 
bill prays that the deed of November 10, 1858, may be crnceled as a 
forgery, and as a cloud upon the title of complainant. It is admitted 
that, except for said deed, the complainant has title to the land in cor 
troversy, and it is also admitted, in the answers of the défendants, 
Sypher and Cornelia Herman, that the complainant up to 1906 or 1907 
had possession of and exercised acts of ownership over the lands in- 
volved, and received income therefrom. After the long and detailed 
statement made, I do not feel it necessary to do more than indicate 
very briefly my reasons for deciding this case in favor of the plaintiff. 

Thèse reasons group themselves into those that are based upon in- 
dicia that the deed of November 10, 1858, is, as alleged, a forgery, 
and those that go to show that, even if not a forgery, it was never 
completed by vaHd delivery, and hence is invalid as a source of title, 
and should be canceled under the prayer for relief contained in the bill. 
And the indicia of forgery group themselves into those which are evi- 
denced by the deed itself (or, rather, its record, as the paper itself is 
not produced, and the défendants disclaim any knowledge whatever 
about it), and those evidenced by other facts or testimony. 

Among the indicia of the first class I may name : 

(1) In view of the state of the proved and admitted facts as to the 
title of the, lands embraced in the two Robert Morris patents for 320,- 
000 acres and 480,000 acres at the date of the purported exécution of 
this deed, to wit: 

(a) That Thomas Beck, at that time and for long prior thereto, had 
no interest therein; he having long theretofore received a deed for 
bis 50,000 acres described by metes and bounds, and having prior to 
1850 conveyed the same to H. Styles or J. A. Huber, as shown in the 
agreement of December 7, 1850 ; and 
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(b) That David S. HoUister, at the date of said deed, had no inter- 
est in said land, having parted with his interest therein to Edwin C. 
Searles and Oakes Terrill by assignment, and the Searles interest hav- 
ing been assigned to Richard Warren prior to March 9, 1853, and ail 
of the HoUister interest having been actually conveyed by Bouvier 
and wife by metes and bounds by the deeds dated March 9, 1853, to 
Oakes Terrill and Richard Warren, respectively. 

It is a matter throwing the gravest doubt upon the authenticity of 
this deed that Thomas Beck and David S. HoUister should hâve been 
named as grantors therein. Both Michael Bouvier, the remaining 
grantor, and John Herman, the purported grantee, as well as Beck 
and HoUister themselves, well knew that the two latter persons had 
no interest whatever in the lands mentioned in the deed, and that their 
former interests were owned in severalty by Styles or Hu'ber, Terrill, 
and Warren, and, as to those interests, ail the grantors knew they were 
conveying nothing, and the grantee knew he was receiving nothing. 
To hold this deed as other than a forgery convicts Beck and HoUister 
of attempted fraud, and Bouvier and Herman of participation therein. 

(2) The fact that David S. HoUister is described in the deed as "un- 
married" indicates that the parties who prepared this deed were not 
familiar with the facts, as in the trust deed made October 16, 1847, 
by Herman, HoUister, and Eustache Bouvier to Michael Bouvier and 
Thomas Rawlings, said HoUister is joined by "Mary Ann HoUister," 
his wife, and, while there is nothing in the record to show that she 
continued in life to the date of this deed, his description as "unmar- 
ried" does not comport with the facts. 

(3) The apparent ignorance of the existence of the Harman survey, 
the Bouvier section deeds, and ail of the changes of ownership from 
undivided interests to definite ownership of tracts by metes and 
bounds. In order to crédit the récitals in this deed with common hon- 
esty, it is necessary to predicate tô the scrivener and to the parties 
ignorance of thèse varions changes ; and this, as the statement shows, 
cannot be done as to any of the parties to this deed. John Herman 
caused the Harman survey to be made and received his two deeds for 
63,000 acres and 17,850 acres, respectively. Michael Bouvier executed 
those deeds, and two others to Terrill and Warren for the HoUister 
interest. 

(4) The careless and faulty wording of the deed itself, as compared 
with the extremely careful and painstaking deeds theretofore made 
by Michael Bouvier in ail of his transactions concerning thèse same 
lands, ail of which former deeds were evidently the handiwork of ex- 
pert conveyancers. 

(5) The astounding and unexplained and seemingly inexplicable 
fact that this deed, purporting to be made and signed by David S. 
HoUister, Michael Bouvier, and Louisa C, his wife, ail three being 
résidents of the city of Philadelphia, should hâve been carried to the 
village of Independence, Kenton county, Ky., 14 or 15 miles from the 
city of Cincinnati, and 11 or 12 miles from the railroad, to be acknowl- 
edged. Every other deed made by either of the three parties named 
was acknowledged in the city of their résidence. 
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(6) The fact that the deed was not admitted to record until 1877, 
after the purported grantors, the grantee, and S. C. Perrin, the clerk 
of the county court of Kenton county, Ky., before whom the deed 
purported to hâve been acknowled'ged, vvere ail dead, and hence could 
not be interrogated respecting the facts. 

Among the indicia of forgery presented by facts or évidence out- 
side the record of the deed itself , I note the positive évidence of living 
members of the Bouvier family that in the year 1858 neither Michael 
Bouvier nor Louisa C. Bouvier, the father and mother of the wit- 
nesses, and the alleged grantors in the deed, visited the state of Ken- 
tucky. This évidence, to my mind, was extremely convincing, coupled 
as it was with évidence as to the trip to Tazewell, Va., in 1857, and 
the reasons why the father never traveled unattended, and the mother 
seldom at ail, except in cases of necessity, and taken with the other 
internai évidence to which .1 hâve alluded, and that to which I shall 
allude hereafter, leaves no doubt in my mind that neither Michael 
Bouvier nor Louisa C, his wife, acknowledged the deed of November 
10, 1858, or was, on that date or in that year, at the county seat of 
Kenton county, Ky. 

[1] At the hearing the point was attempted to be made that the 
évidence of the Misses Bouvier and others to show that their father 
and mother were not in Kentucky in 1858, and hence could not hâve 
acknowledged the deed of November 10, 1858, was inadmissible. This 
is not the law. It is always admissible to show that parties never ap- 
peared before the officer and acknowledged a deed. 1 Ency. of Law 
(Ist Ed.) p. 160, and cases cited; Donahue v. Mills, 41 Ark. 421; 
Pickens v. Knisely, 29 W. Va. 1, 11 S. E. 932, 6 Am. St. Rep. 622. 
There is a wide distinction between this and the admission of an ap- 
pearance before the officer, but a déniai of the occurrence of certain 
of the material incidents recited in the certificate. In the latter class 
of cases it is generally held that the récitals in the certificate can only 
be impeached for fraud or imposition, and then only if the knowledge 
or notice of the fraud can be brought home to the grantee. 1 Ency. 
of Law, p. 160. 

It would, indeed, be a most unfortunate state of afïairs if it were 
to be held that paroi évidence that the alleged grantors in a deed were 
not présent before the officer named therein, and could not hâve ac- 
knowledged the same before him, could not be given in respect to an 
instrument which was never produced for record for 19 years after 
its purported exécution, and not so produced until after every person 
connected with the alleged instrument was dead. And especially in a 
case where the sole évidence of its existence lies in the record so made 
after the lapse of 19 years, and where there is nothing to show that, 
even at the time of its recordation, the paper so recorded was or ever 
had been in the possession of the grantee named therein, nor that any 
claim was made under said instrument for 30 years after such recorda- 
tion. 

[2] Among the évidences repelling the presumption of the delivery 
of the deed, which would ordinarily arise f rom the fact of recordation, 
I may mention: 



BOXrVIER-IAEGER COAL LAND CO. V. 8YPHKR 661 

(1) The fact that the deed was not recorded until 19 years after its 
date. In Equitable Mortgage Company v. Brown, 105 Ga. 475, 30 
S. E. 687, it was held that there is no presumption of delivery where 
it appears that the deed was registered after the grantor's death. See, 
also, Hill V. McNichol, 80 Me. 209, 13 Atl. 883 ; Walsh v. V. M. Ins. 
Co., 54 Vt. 351 ; Knolls v. Barnhart, 71 N. Y. 474; Ten Eyck v. Whit- 
beck, 156 N. Y. 352, 50 N. E. 963. 

(2) The absence of any daim by the grantee or those claiming un- 
der him for about 30 years after the deed was recorded, or nearly 50 
vears after its date. See cases above noted, and also Marnix v. Rior- 
dan, 75 App. Div. 135, 17 N. Y. Supp. 357 (1902). 

(3) The fact that for ail of said 30 years no taxes were paid by the 
descendants of the alleged grantee. 

(4) The acts and conduct of the grantor subséquent to the date of 
the alleged deed are absolutely inconsistent with an intention on his 
part to exécute and deliver the deed in question. His payment of 
taxes up to his death in 1874, and exécution by him in January, 1865, 
of a deed for 36,450 acres of the land embraced in the deed of 1858, 
and his letter to John Herman, later in that year, in relation to his 
proposed sale of the remainder, are ail utterly inconsistent with the 
exécution and delivery of this deed. 

(5) The acts and conduct of the alleged grantee and his descendants 
are also inconsistent with the valid delivery of this deed. Herman's 
actions in his lifetime were confined to those tracts of lands to which 
he had deed by metes and bounds. He never had thèse lands assessed 
to himself for taxes. It does not appear that he ever had possession 
of the deed, and the communication to him from M. Bouvier in 1865 
négatives the idea that there had then been any delivery of such a deed 
to him, and he (Herman) died the next year. In 1894 or 1895, in the 
bill brought by Mary Ann Herman and Cornelia M. Herman against 
Jesse R. Irwin and others, the said plaintifïs only claimed ''/iso of the 
alleged excess of the Morris grants above the acreage found by the 
Harman survey, and made the Bouvier heirs parties, and upon the last 
page of said biil it afïirmatively appears that at that date (1895) said 
Mary Ann Herman and Cornelia M. Herman made no daim whatever 
to the land in controversy in this suit, although said deed of November 
10, 1858, had then been on record for 18 years, but claimed only their 
alleged proportion of the alleged excess of the two Morris grants over 
the six tracts laid off in 1853, and of which the 8,400-acre tract in 
controversy was one (though not conveyed). 

(6) The only knowledge that is afiforded as to the custody of the 
paper that was recorded in McDowell county in 1877 is afforded by a 
notation on the margin of the deed book in thèse words : 

"Tbls deed was mailed to S. S. Marsh, care H. T. Basford, P. O. Box 3476, 
Kew York, June 29/77." 

[3] Efforts hâve been made to ascertain the further history of the 
paper, as well as to ascertain what, if any, relation either of thèse per- 
sons sustained toward either the grantors or grantee under this deed, 
but without effect ; so that there is nothing to show that this paper, 
either before or since its recordation, has ever been in any proper eus- 
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tody. Under thèse circumstances it seems that the bare record of the 
paper can certainly hâve no more force than the original paper, un- 
recorded, but produced and relied upon, could hâve. And as to the 
weight which would be given to it, in Applegate v. Lexington, etc., 
Mining Co., 117 U. S. 255, 6 Sup. Ct. 742, 29 L. Ed. 892, Mr. Justice 
Woods, delivering the opinion of the court, says: 

"The rule is that an ancient deed may be admitted in évidence wlthout 
direct proof of its exécution, if It appears to be of the âge of at least 30 
years, when It is found in some proper custody, and either possession under 
it is shown, or some other corroborative évidence of its authenticity, freeing 
it from ail jnst ground of suspicion." 

For the reasons herein indicated, a decree may be drawn in favor 
of the plaintifï, granting the relief prayed for in the bill. 



THE H. F. DIMOCK. 

(District Court, S. D. New York. March 28, 1910.) 

Shipping (§ 209*) — Procebdings for Limitation of Liability— Bond roB 
Value. 

In proceedings for limitation of liabil'ty by the owner of a vessel 
which had been in collision, a bond for value given by petitioner must 
eover her value at the time she ended her voyage, and her then pending 
freight, and unadjndicated claims for salvage services and gênerai aver- 
age charges cannot be deducted from such value, although sueh expenses 
were incurred to enable her to complète the voyage, and are entltled to 
precedence over collision claims, sihce the collision claimants hâve the 
right to contest such clalmed liens. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ C46-662; Dec. 
Dig. § 209.* 

Limitation of owner's liabllity, see note to The Longfellow, 45 C. C. A. 
387.] 

In Admiralty. Pétition by the Metropolitan Steamship Company, 
owner of the Steamship H. F. Dimock, for limitation of liability. On 
exceptions to report of commissioner to ascertain value. Exceptions 
sustained. 

The steamship above named coUided with another vessel while on a 
voyage from New York to Boston, and received such injuries that she 
required the services of salvors. She succeeded, however, in complet- 
ing her voyage and delivering her cargo in a partly injured condition. 
She then returned to New York, and there instituted proceedings for 
a limitation of liability. It was referred to a commissioner to ascer- 
tain her value for purposes of giving bond in the limitation proceed- 
ings. The report of the commissioner having been filed, this hearing 
was had on exceptions thereto. 

Mr. Burlingham, for petitioner. 

Mr. Kirlin and Mr. Brown, for claimants and exceptants. 

HOUGH, District Judge (after stating the facts as above). It is 
admitted that, in order to ascertain the amount of bond to be given by 

*For other cases see same toplc & § numbbu in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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petitioner, the cost of repairs must be deducted f rom the sound value. 
The commissioner, however, has recommended that salvage and cer- 
tain gênerai average charges should also be deducted. 

It cannot be denied that, in order to secure the limitation of liability 
provided by the statute, the shipowner must pay or secure "the value 
of the ship at the time her voyage was ended and the amount of her 
then pending freight." In this case the voyage of the Dimock did not 
end until her arrivai in Boston. She encountered no disaster which 
terminated her voyage upon a reef, as in Pacific Coast Co. v. Reyn- 
olds, 114 Fed. 877, 52 _C. C. A. 497. 

Therefore the question is, What was the value of the ship when she 
arrived in Boston? It may be true — I think it is — that in order to 
reach Boston she incurred expenses, particularly for salvage, which 
are paramount to claims arising out of the collision that rendered 
salvors necessary. But such claims when the voyage ended existed 
only as maritime liens. The collision claims likewise so existed, and 
the fact that ail lienors might not be of equal rank can make no logical 
différence either in the ownership of the vessel or her monetary value. 

If salvage and gênerai average claims are to be treated as diminish- 
ing the injured value of the vessel at her port of destination, no rea- 
son is seen why any other maritime lien of superior priority should not 
be treated in the same way, and the value for which the owner must 
give bond be considered only as that sum which remains for the colli- 
sion (or other disaster) claimants after the payment or allowance of 
ail prior liens. This is surely illogical. Suppose that, when the Di- 
mock arrived at Boston, salvors had there filed a libel against ship and 
cargo — her owner could at once hâve filed his pétition for limitation 
and the usual injunction would hâve stayed the salvage suit, and com- 
pelled salvors to come into the limitation proceeding. So, too, other 
claims ultimately brought into gênerai average would hâve been com- 
pelled to prove against the fund arising from the sale of the injured 
vessel. 

There is no différence in légal effect between surrender and sale 
through a trustée, and giving a bond or stipulation. Either the sale 
proceeds or the bond amount represents the vessel and the whole ves- 
sel just as she was when her voyage terminated, and against that whole 
ail claims of whatever rank must be proved. It may be convenient — 
I think it is— where the amount of a claim is clear and its priority un- 
disputed to allow payment in the first instance, and not compel such 
superior lienor to go through the formality of participating in a pro- 
ceeding frequently cumbersome, sometimes extremely tedious, and al- 
most always prolonged. But that convenience cannot become a prin- 
ciple of law. It seems to me that the cases referred to in argument 
do not, with the exception of one sentence in The Abbie C. Stubbs 
(D. C.) 28 Fed. 719, sustain the conclusion advocated by petitioner and 
adopted by the commissioner. In the case just cited, the Stubbs and 
the Perkiomen had been in collision. The latter vessel was wholly lost, 
and her owners proceeded against the Stubbs in rem. Both vessels 
were held in fault; and the Stubbs sold under the resulting decree. 
The latter's owners then moved to limit liability, apparently in the col- 
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lision suit. Ali parties were before the court, the entire value of the 
Stubbs was in court, and, after hearing, salvage and gênerai average 
for cargo jettisoned were allowed as claims entitled to priority over 
the demand of the Perkiomen. It seems to me that this was right, 
but when Nelson, J., added that the allowed claims "stand on the same 
footing as repairs made after the collision," I think he went too far, 
if he meant that they bore the same relation to the sound value of the 
vessel. Repairs after collision are not included in appraised value be- 
cause from the nature of things they are not and cannot be included 
in "injured value"; but salvage and gênerai average charges are nec- 
essarily so included because it is only out of "injured value" that sal- 
vage and gênerai average liens can be paid. 

In The Anna (D. C.) 47 Fed. 525, the order actually made seems 
entirely consistent with the view above sought to be advanced. In 
that case the vessel was bound to a place called "Cohen's Landing." 
She sank before she got there, was raised and accomplished her voy- 
age, and the court entered an order "for her appraisement as she was 
at Cohen's Landing with a separate statement of the cost of raising 
her and of the amount of freight earned." This means, as I take it, 
that the court reserved for future décision the question as to the rea- 
sonable value of raising the Anna and the allowance of such reason- 
able sum as a prior claim out of her injured value at the port of des- 
tination. 

In Pacific Coast Co. v. Reynolds, supra, the voyage terminated upon 
a distant and unknown reef. Whatever value attached to the wreck 
was produced by salvors bringing it to port. By the time limitation 
proceedings were instituted the repairs, or more properly the rebuild- 
ing of the wreck, had been nearly or quite completed. No wreck ex- 
isted, and the question presented to the court was, "What was the 
value of the steamship at the end of her voyage; that is, as she lay 
stranded on the reef?" a question which could only be settled by con- 
sidering the value of the wreck at the port of distress whither she had 
been brought by salvors, and deducting therefrom the expense of 
bringing her into that port. The question there considered is the same 
as is presented hère and in many limitations after collision; but the 
method of solution was peculiar^ — not because the law varies, but be- 
cause the facts were unusual. There the only method of arriving at 
value when wreck terminated the voyage was to work backvirard and 
make déductions from a value fovmd to exist in another port or place 
and long after such termination. That is not true hère. In both the 
Stubbs and Pacific Coast Co. Cases there were no déductions from 
"injured value" before payment into court. In the former the whole 
injured value was in court. In the latter the only litigated question 
was how such value should be determined, but, once ascertained, it was 
never doubted that it should ail be paid into the registry. If the rec- 
ord before the court showed that there had been an opportunity for ail 
parties in interest to inquire into the actual value of the salvage serv- 
ices rendered the Dimock, and into the nature and amount of the other 
charges admitted in gênerai average, it might be well to avoid circuity 
of procédure and at once allow such of thèse demands as appear para- 
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mount to ail others, and then permit the owners (whose underwriters 
hâve really discharged said claims) to give bond for the balance, as 
divisible among collision claimants. But the record is not sufficient 
to enable this to be done, and an average adjustment cannot take the 
place of a "day in court." 

The theory of procédure has been that salvage and gênerai average 
are to be treated, not as claims or liens against the fund derived f rom 
or representing the injured value of the Dimock, but as something to 
be deducted before that value can be fixed. This on the reason of the 
matter I am convinced is error. The claimants must hâve an oppor- 
tunity to contest salvage and average demands as they may contest 
any other lien against the fund. That opportunity they hâve not had. 
Nor, as above sought to be shown, do the cases cited militate against 
the view advanced, except the sentence from the Abbie C. Stubbs, de- 
claring that the charges under considération "stand on the same foot- 
ing as repairs made after collision" — and from that statement of the 
law I dissent. 

The argument for some of the claimants that, inasmuch as the peti- 
tioner owner itself employed the salvors, therefore the salvors' claim 
cannot participate in this Hmitation has not passed unnoticed. No find- 
ing on this point need now be made. If the salvors had a lien on the 
Dimock, that lien still exists against her proceeds. Whether or not 
they had such lien is one of the questions that may be raised, and, if 
raised, must be adjudicated in due time. 

It is therefore ordered that the petitioners give a bond for the in- 
jured value of the Dimock on arrivai in Boston, or, what is the same 
thing, for her sound value less cost of repairs, and also for her pend- 
ing freight, the bond to bear interest from the date of the filing of the 
pétition herein. 



BILGER V. NUNAN et al. FITOH v. NUNAN. KAHLER v. SAME. 
HUGHES V. SAME. 

(Circuit Court, D. Oregon. April 28, 1911.) 

No. 3,612. 

[WiLLS (§ 616*) — CONSTEUCTION— ESTATE DEVISED— AUTIIOBITY TO MORTGAGE— 

"HAVE, HoLD, Use and Dispose or as Sue Mat See Fit During Her 
Life"— "To Hâve and to Hold." 

Testator bequeathed ail liis property, real and Personal, to his wlfe, to 
hâve, hold, use, and dispose of as she might see fit during her life, glvlug 
to her fuU power and authority to sell, convey, and transfer ail or any 
part of the same, fuUy and absolutely, so as to pass complète title to 
purchasers or grantees from her, and that whatever of such property or 
its proceeds remained in her hands at her death should go to thelr daugh- 
ters. Helû, that though the words "to hâve and to hold," if standing 
alone, in connection with the words "during her Ufe," vvould be effective 
to qualify the estate devised so as to vest the widovv with a llfe estate 
only, yet when coupled with the words "use" and "dispose of" as she 
might see fit, they indicated that the vvhole title was iutended for the 
widow's use and disposition, and hence the will conferred on her full au- 
thority to sell or niortgage the fee, under B. & C. Comp. §§ 5336, 557.'5, 
providing that a devise of real property shall be takeu as a devise of ail 

1 

•For other cases see same topic & § numbeb in Dee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the testator's înterest subjeet to hls disposai, unless It clearly appeared 
from the wlU that he intended to devise a lesser estate. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1418-1430; Dec. 
Dig. § 616.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3217-321!) : 
vol. 8, p. 6990.] 

Actions by Sallie Bilger, Fitch, Kahler, and Hughes against Jere- 
miah Nunan and others. Judgments for défendants. 

W. E. Crews, W. W. Cardwell, and J. E. Fenton, for plaintiffs. 
John M. Gearin and H. D. Norton, for défendants. 

WOLVERTON, District Judge. This is an action in ejectment 
to recover possession of an undivided one-sixth interest in and to a 
tract of land in Jackson county, Or., containing 292 acres. Plaintiff 
is the daughter of James A. Cardwell, deceased, and claims title under 
a will executed by him February 18, 1890. The défendant Jeremiah 
Nunan claims title by virtue of a sherifï's deed executed in pursuance 
of a decree and order of sale obtained under the foreclosure of a 
mortgage executed by Caroline Cardwell, the widow of James A. 
Cardwell, upon the real property in controversy. 

The paramount question presented for considération is whether 
the widow could legally mortgage the estate of décèdent under the 
proper construction of the will, being the same as that under which 
the plaintiff claims title. The will is in language following: 

"I give, devise and bequeath to my wife Caroline Cardwell ail my property 
and estate, both real and Personal, of every klnd of which I shall die pos- 
sessed, to hâve, hold, use and dispose of as she may see fit durlng her life, 
hereby giving her full power and authority to sell, convey, deed and trausfer 
ail or any part of said property fully and absolutely so as to pass complète 
title to purchasers or grantees from her as she may see fit. 

"And it Is my wlll that whataver of my said property and the proceeds 
thereof which remains in the hands of said Caroline Cardwell at her death 
shall go to our daughters hereinafter named. 

"On account of our daughter Medora L. Berry and her husband having 
heretofore left some property wlth me which entitles her to more of my es- 
tate than the others, it is my will that she shall receive out of what rem:)lns 
undlsposed of at the death of my wife, the sum of Two Hundred and Fifty 
Dollars, and the rest of whatever so remains shall be divided equally among 
my daughters Medora L. Berry, Maria Kahler, Sallie Bilger, Délia Fink, Rose 
Cardwell and Laura Cardwell, share and share alike. 

"And inasmuch as my sons Alvin B. Cardwell, C. D. Cardwell and Wm. W. 
Cardwell hâve already reeeived advaucements and pecuniary assistance from 
me equal to their shares of my estate, they are not to receive any portion 
of my estate under this will." 

The question dépends upon what estate the widow took under the 
will, and what power or authority was accorded to her for disposing 
of the estate. 

The authorities are in much conflict as it respects the construction of 
bequests similarly worded, and not a great deal of light can be thrown 
upon the subjeet by an elaborate review of them. Much dépends upon 
the wording peculiar to the particular will, viewed from the stand- 
point of the spécial circumstances and conditions under which it was 
executed so as to ascertain the purpose and intent of the testator as 

■For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BILGEK V. NTJNAN 667 

nearly as may be. So also the local statutes may hâve an important 
bearing. 

Under the statute of Oregon the employment of the term "heirs" 'is 
not necessary to create an estate in fee simple, and it is further pro- 
vided that: 

"A devise of real property shall be deemed and taken as a devise of ail tbe 
estate or interest of the testator therein subject to bis disposai, unless it 
clearly appears from the will that he intended to devise a less estate or in- 
terest." Sections 5336, 5573, B. & O. Ck)mp. 

This changes the rule of the common law, which v^^as that only a 
life estate was intended to be devised, unless words of inheritance or 
words of like import were used. Little et al. v. Giles et al., 25 Neb. 
313, 41 N. W. 186, 188. One rule is the complète antithesis of the 
other, and the presumption following is the opposite. 

In view of the premises, I consider the case of Roberts v. Lewis, 
153 U. S. 367, 14 Sup. Ct. 945, 38 h. Ed. 747, controlling hère. It 
involved the construction of the will of Jacob Dawson in language 
following : 

"To my beloved wife, Editha J. Dawson, I give and bequeath ail my estate, 
real and personal, of which I may die seized, the same to be and remain hers, 
with f ull power, right and authorlty to dispose of tbe same as to ber shall 
seem most meet and proper, so long as she shall remain my wldow, upon the 
express condition, however, that if she sliould marry agaln, then it Is my will 
that ail of the estate berein bequeathed, or whatever may remain, should go 
to my survlvlng children, share and share allke." 

A case involving a construction of the same will, but between différ- 
ent parties, was formerly before the Suprême Court, in which it was 
held that the wife took a life estate only in the property, subject to 
termination by her second marriage, with a limitation over to the 
children of the testator, following Smith v. Bell, 6 Pet. 68, 8 L. Ed. 
322; Giles v. Little, 104 U. S. 291, 26 L. Ed. 745. Later another case 
arose in Nebraska under the title of Little et al. v. Giles et al., above 
cited, which was a suit to quiet title. The will again came up for con- 
struction, and it was there held that, under the statutes of the state, a 
conveyance of the real estate by the widow before her remarriage 
conveyed the fee of such realty, and her subséquent marriage did not 
affect the title to the same, the court concluding in the following lan- 
guage: 

"There is no doubt, both from the will Itself, and from the circumstances 
as proved under which it was made, that the intention of the testator was 
to empower bis wldow to convey ail of bis real and personal estate if she 
saw fit to do so, and, as she bad exerclsed this right and power before her 
remarriage, tbe grantees under ber deeds acquired ail the title of the testa- 
tor to such lands." 

The Nebraska statutes, which seem to control the décision, are in 
effect the same as the Oregon statutes above cited. It was after this 
décision that the case of Roberts v. Lewis, supra, went to the Suprême 
Court. The case of Giles v. Little was reconsidered, and in an opinion 
rendered by Mr. Justice Gray it was said : 

"And this court, on reconsideration of the whole matter, with the ald of tbe 
varions judicial opinions upon tbe subject, and of the learned brlefs of coun- 
sel, is of opinion that the sound construction of this will, as to the estent 
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of tbe power conferred on the wldow, Is in accorda nce with the conclusion 
of the State court, and not witli the former décision of this court, which must 
therefore be considered as overruled." 

The will of Dawson is so similar in ils disposition of tlie estate to 
the one in controversy that the reasoning of the distinguished jurist 
is singularly to the purpose hère. The devise hère is of ail the testa- 
tor's property, both real and personal, of which he should die pos- 
sessed, which without more would carry the fee. Then follow the 
words "To hâve, hold, use and dispose of as she may see fit during 
her life." This language is as well consonant with the idea of a fee. 
The words "To hâve and to hold," if standing alone, by connection 
with the words "during her life," would be effective to quahfy the 
estate devised, and make of it a life estate; but when coupled with 
the words "use and dispose of as she may see fit" — that is, the "prop- 
erty and estate, both real and personal" — they indicate that the whole 
title was intended for her use and disposition, and especially is this so 
when the language following is considered, namely: 

"Hereby giving her full power and authority to sell, convey, deed and 
transfer ail or any part of said property fully and absolutely so as to pass 
complète title to purchasers or grantees from her as she may see fit." 

Could language be more apt and explicit for empowering the widow 
to dispose of the entire estate as she saw fit or was disposed? I place 
but little stress upon the words "from her." Whatever transfer or 
conveyance she might make would be from her, and so the title would 
pass from her, the same as if the testator had made it himself. This 
view is borne out by the succeeding clause, declaring that "whatever 
of my said property and the proceeds thereof which remains in the 
hands of said Caroline Cardwell at her death shall go to our daugh- 
ters," which bears the impress of a power of absolute disposition rest- 
ing with thé widow. It implies that property may remain in her 
hands, and that the proceeds of property might so remain, and this 
could not be without she had the power of disposai of such as was 
not left in her hands. Nor is the technical word "remainder" used, 
as was the case in the will construed in Smith v. Bell, and which had 
a strong bearing in inducing the conclusion there reached. The 
clauses following thèse are perfectly natural under the idea of abso- 
lute power of disposai by the widow, and it would be only the prop- 
erty that remains in her hands that would be distributed as therein 
directed. I am persuaded, therefore, that the case of Roberts v. 
Lewis, supra, is controlling hère. Many state adjudications are to 
the same purpose. In re Will of Burbank, 69 lowa, 378, 28 N. W. 
648; Pellizzarro v. Reppert, 83 lowa, 497, .SO N. W. 19; In re Wei- 
en's Will, 139 lowa, 657, 116 N. W. 791, 18 L. R. A. (N. S.) 463; 
Bowen's Adm'r et al. v. Bowen's Adm'r et al., 87 Va. 438. 12 S. E. 
885, 24 Am. St. Rep. 664; Farish et al. v. Wayman et al., 91 Va. 430, 
21 S. E. 810; Hansbrough v. Trustées of Presbyterian Church, 110 
Va. 15, 65 S. E. 467; Todd v. Sawyer. 147 Mass. 570, 17 N. E. 527; 
Hair v. Caldwell, 109 Tenn. 148, 70 S. W. 610. See, also, Elyton 
Land Co. v. McElrath, 53 Fed. 763. 
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In my opinion, therefore, Caroline Cardwell was accorded the power 
of disposai of the absolute fee of this property, which is sufficient for 
the présent controversy; and, as the greater authority includes the 
less, she was also empowered to mortgage the same. The foreclosure 
therefore and sale thereunder, together with the deed of the sheriiï, 
carried the title to the défendant. 

A question was suggested as to whether the heirs should hâve been 
made parties to the foreclosure suit, but as the suit was instituted and 
concluded in the lifetime of Caroline Cardwell, and the sherifï's deed 
passed, I do not deem that they were indispensable parties thereto. 

The same ruling will obtain in the cases of Fitch v. Nunan, Kahler 
V. Nunan, and Hughes v. Nunan. 



UNITED STATES v. INTERNATIONAL ^MERCANTILE MARINE CO. 

(Circuit Court, S. D. New York. May 1, 1911.) 

Aliens (§ 54*) — Déportation— Limitai ION. 

Under Act Cong. March 3, 190.3, c. 1012. ?.2 Stat. 1213, and Act Cong. 
Feb. 20, 1907, e. 1134, §§ 20, 21, 34 Stat. 904, 905 (U. S. Comp. St. Supp. 
1909, p. 459), providing for the dejxirtatlon of aliens unlawfully in the 
country within three years after luudiug, the government is entitled to 
the whole of the last day of the three years in wjiich to uiake the arrest, 
prescription being interrupted by the arrest. and to a reasouable time in 
which to carry ont the sentence of déportation. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

Action by the United States against the International Mercantile 
Marine Company. On demurrer to complaint. Overruled. 

Henry A. Wise, U. S. Atty. 

Burlingham, Montgomery & Beecher, for défendant. 

LACOMBE, Circuit Judge. I agrée with Judge Poster (U. S. ex 
rel. Calamia v. Redfern [C. C] 180 Fed. 506) that under sections 20 
and 21 of the act of February 20, 1907, "the government should hâve 
the whole of the last day of the three years in which to make the ar- 
rest, and, prescription being interrupted by the arrest, the government 
is entitled to a reasonable time in vs'hich to carry out the sentence of 
déportation." 

The demurrer is overruled. 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NIEDNER V. THOMSON. 

(Circuit CKurt, D. Oregon. July 5, 1910.) 

No. 3,471. 

BiLLS AND Notes (§ 518*) — ^Accommodation Paper — Evidence. 

In an action on a note executed to a bank, évidence held to require 
a flnding that the note was for tlie beneflt of the maker, and not for tlie 
accommodation of the bank. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 1818; 
Dec. Dig. I 518.*] 

At Law. Action by Walter Niedner, as receiver of the Farmers' & 
Traders' National Bank of L,a Grande, Or., against A. B. Thomson. 
Judgment for plaintiiï. 

Bausman & Kelleher and Wm. M. Ramsey, for plaintiiï. 
Raley, Richards & Raley, for défendant. 

WOLVERTON, District Judge. This is an action by the receiver 
of the Farmers' & Traders' National Bank of La Grande to recover 
upon a promissory note, executed by Thomson to the bank, bearing 
date August 3, 1903. From the testimony of Guy F. McCully, who 
was the assistant cashier of the bank, it appears that the défendant 
Thomson, in Company with S. W. Spencer, came to the bank on the 
evening of August 2, 1903, after banking hours, and that each of 
them executed a note for $6,000 to the bank ; that of Thomson being 
dated the next day, namely, Avigust 3d, and that of Spencer August 
.Sth. The amount of each of thèse notes was, to the knowledge and 
understanding of both Thomson and Spencer, passed to the account 
of Spencer in the bank. Thereafter Spencer drew against the account 
and exhausted the funds from that source. McCully further testifies, 
in effect, that the arrangement for the meeting of Thomson and 
Spencer with him at the bank at this time was made between J. W. 
Scriber, who was the cashier of the bank, and thèse parties, Scriber 
directing McCully what to do, and that whatever McCully did in the 
premises was done in pursuance of the direction of Scriber. McCully 
is corroborated in his statement by the f acts, first, that the notes were 
executed by both thèse men, as detailed by him (this is shown by the 
books of the bank) ; and, second, by the deposit tags, which show 
that Spencer was creditèd upon his account with the amount of each 
of said notes; and, further, from the fact that Spencer checked 
against thèse accounts, as appears from his own statement, as well 
as the books of the bank, and also the statement of Scriber. 

McCully is contradicted by the testimony of both Thomson and 
Spencer, and in a way by that of Scriber. Spencer and Thomson both 
say that they were not at the bank together on the evening designated 

•For other cases see same topic & § numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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by McCulIy, or at any other time, while each of them admits the 
exécution of the notes. Scriber testifies that he had an arrange- 
ment with Spencer whereby he should bave large crédit, but decHnes 
to testify whether or not any such arrangement was made with the 
knowledge of Thomson. Scriber, however, has been greatly discred- 
ited by the fact that he admits that, after Thomson secured posses- 
sion of his note from the bank, he (Scriber), in order to replace the 
Thomson note, executed another and subscribed Thomson's name 
thereto, which new note was placed with the bills receivable, so that 
the transaction would appear regular, if at any time the bank exam- 
iner should appear to check up the accounts of the bank. Spencer 
is discredited by the fact that he admits that at the time he was 
engaged in shady transactions by which to obtain the title to public 
lands from the gênerai government. From the fuU survey of the 
testimony, it would appear, also, that Thomson, while receiver of the 
land office at La Grande, was aware of the transactions of Spencer 
in obtaining title to the public lands, and that he made no effort to 
inform the government of such transactions. Indeed, it would seem 
that he had an interest therein, and was expecting to profit thereby. 

I should bave stated before this that, after the exécution of said 
note by Thomson, namely, about September 22d, he came to the bank 
while Scriber was absent, and requested McCully to let him hâve the 
note for a short time, promising to return same very soon, the object 
being to hâve the note out of reach if the inspector of the land de- 
partment, who was then checking up the books of the receiver, should 
call at the bank and make inquiry; and in pursuance of that request 
McCully delivered the note to Thomson. Thomson, however, subse- 
quently failed and refused to return the note to the bank, although 
he was often requested to do so both by McCully and Scriber. Thom- 
son claims for this transaction that he executed the note at the request 
of Scriber, purely for the accommodation of the bank, Scriber agree- 
ing to return it to Thomson shortly ; that in pursuance of that agree- 
ment McCully redelivered the note to Thomson. This is the défense 
that Thomson makes to the action. 

If this were true, it is not clear yet that the receiver would not be 
entitled to recover as against Thomson ; the receiver representing the 
creditors of the bank. But, however this may be, 1 deem McCully 
worthy of much the larger crédit as a witness, being corroborated, as 
I bave indicated above, by the record évidence whenever produced, 
and by the reasonable inferences deducible from the circumstances, 
and the connection and relation of ail the parties interested. 

For thèse reasons, I conclude that the plaintiff is entitled to recover 
against the défendant for the amount prayed. 
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UNITED STATES v. NORTH GERJIAN LLOYD S. S. CO. 

(Circuit Court, S. D. New York. April 22, 1911.) 

Aliens (§ 40*) — Déportation at Carrier's Expense — Time Limit — Statutes 
— Rétroaction. 

Act Gong. Mardi 26, 1910, c. 128, 36 Stat. 263, abrogating tlie three- 
year time iiiuit for déportation of aliens at the expense of the carrier 
by which they unlawfuUy entered, does not operate retroactively, and 
hence does not apply to an allen prostitute, where the tliree-year limlt 
expired in February, 1908. 

[Ed. Note. — For other cases, see Allons, Cent. Dig. § 100 ; Dec. Dig. 
§ 40.*] 

Action by the United States of America against the North German 
Lloyd Steamship Company. On demurrer to the bill of complaint. 
Demurrer sustained. 

Henry A. Wise, U. S. Atty. 
Lucius H. Beers, for défendant. 

LACOMBE, Circuit Judge. With a single amendment, this îs the 
same complaint which was before this court, and held bad on de- 
murrer, in opinion filed February 9, 1911 (185 Fed. 158), which may 
be referred to for a full statement of the facts and quotations from 
the statutes. The amendment adds the averment that when Aurélia 
Darlet arrived in this port on one of defendant's steamers, February 
14, 1905, she "was a prostitute, but the fact that she was a prostitute 
was not known by défendant, nor by the immigration officiais of the 
United StateS." 

The statute in force when the alien came hère was Immigration Act 
March 3, 1903, c. 1012, §§ 19, 21, 32 Stat. 1218, under which, in the 
case of aliens entering the country in violation of law, déportation 
from the port of arrivai at the expense of the owner of the vessel by 
which they came might be had "within the period of three years aft- 
er landing or entry therein." In the case of Darlet this three-year 
period expired February 14, 1908. Nearly two years later, March 26, 
1910, the immigration act was amended (Act March 26, 1910, c. 128, 
36 Stat. 263), so as to do away with the three-year limitation of the 
provisions as to déportation. 

The only question is whether the amending act shall be construed as 
rétroactive, so as to reimpose upon the steamship company the obliga- 
tion which it assumed when it brought the alien hère, and which had 
terminated by its own limitation nearly two years before the amend- 
ment was passed. In the former opinion the conclusion was reached 
that it was not the intention of Congress that the amendment should 
operate retroactively. 

This opinion remaining unchanged, the demurrer is sustained. 

•For other cases see same tapie & § numbeb in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 
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READING FINAN'CE & SECURITIES CO. v. HARLET. 

(Circuit Court of Appeals, Thlrd Circuit April 25, 1911.) 

No. 25 (1,470). 

1. Tboveb and Convêesion (§ 2*) — Pkopebtt Subject of Action— Intebest 

Ceetificates— Construction. 

À finance company, promoting the organization of a life Insurance 
Company, issued to plaintilï a certiflcate reciting tbat It was to be ex- 
ciianged for a stock certiflcate, after incorporation, for a certifiée! number 
of shares, and tliat It was a certiflcate of deposit, and certifled tbat plain- 
trfC bad subscribed and paid by note for 6,043 sbares of tbe capital stock 
of tbe proposed company, and was dated, executed, and sealed. In an 
action against the finance company for conversion of the certiflcate, it 
contended tbat it was entitled to bold the same as collatéral for plaln- 
tlff's notes. Held, tbat the certiflcate was a tbiug of value, wbicb could 
properly be the subject of an action of trover, and was not a mère receipt 
for payments on subscrlptions of stock to be thereafter delivered. 

[Ed. Note. — For other cases, see Trover and Conversion, Dec. Dig. § 2.*] 

2. PLEDGES (§ 16*) COLLATEKAL Seol'eity-^Evidence of Deposit. 

Défendant finance company, promoting the organization of an Insurance 
company, issued a certiflcate of Interest to plaintiff, reelting tbat he was 
entitled to certain shares of the company's stock, for which the promoters 
had received plaintifC's note. On the same day tbe finance company de- 
livered to plaintiff a letter reciting tbat tbe certificates of deposit bad 
been delivered to plaintiff at $15 per share ; tbe company baving accepted 
plaintiff's notes tberefor, witli the understanding that plaintiff would not 
sell any of the sbares for less than $20 a share, the company agreeing to 
transfer ail or any portion of the certificates from time to time, and 
allow plaintiff a commission on the subscription prlce, provided plaintiff 
reduced hls notes to the extent of the net sum due on the certiflcate so 
transferred, as transfers were made, and tbat ail sales made by plaintiff 
on time should be in considération of notes taken in the name of the com- 
pany, and In considération thereof It agreed to advance plaintiff commis- 
sions and profits on such of the notes as were commercially satisfactory 
to it. Held, that such letter did not évince an intention on the part of 
the company as a inatter of law that the certificates sbowing plaintiff's 
interest should be left witb it as collatéral security for plaintiff's notes. 

[Ed. Note.^For other cases, see Pledges, Dec. Dig. § 16.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by F. C. Harley against the Reading Finance & Securities 
Company. Judgment for plaintiff (183 Fed. 1023), and défendant 
brings error. Affirmed. 

John G. Johnson, OHver Lentz, and E. H. Deysher, for plaintiff in 
error. 

Alex. Simpson, Jr., and Harry F. Kantner, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

LANNING, Circuit Judge. The Reading Finance & Securities 
Company, which we will call the Finance Company, acting as fiscal 
agent for the sale of the capital stock of a company which it was pro- 
posed to incorporate under the name of the Citizens' Life Insurance 

•For other ca^es see same toplc & 5 number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
186 P.— 43 
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Company of America, issued on March 10, 1910, two certificates, one 
of which was in the f ollowing f orm : 

"Authorlzed Capital, $500,000. TMs certiflcate to be exchanged for certifl- 
cate of stock after incorporation. No. 435. 6,0-i;:î Sliares. Thé Readlng Fi- 
nance & Securities Company (Incorporated), Keading, Pa. Certiflcate of De- 
poslt. This is to certify that F. C. Harley, Keading, Pa., lias subscritied and 
pald by note for six thousand forty-three sliares of the capital stock of the 
proposed the Citizens' Life Insurance Company of America. Date March 10, 
1910. W. J. Cotter, Président. W. Geo. Whitfleld, Treasurer. Shares $10.00 
each. [Corporate seal attached.]" 

On the same day, March 10, 1910, the Finance Company issued to 
Harley another certiflcate, the same in form and substance, except that 
it was for 3,957 shares. It will be observed that the two certificates 
were for 10,000 shares. On the day that thèse two certificates were 
issued, the Finance Company deUvered to Harley a letter, of which the 
f ollowing is a copy : 

"Readlng, Pa., March 10, 1910. 
"Mr. F. C. Harley, Reading, Pennsylvania. 

"Dear Sir: We enclose you certificates of deposit for ten thousand shares 
of stock of the Citizens' Life Insurance Company of America (uow organizlng) 
at flfteen ($15) dollars per share, accepting your notes of four inonths with- 
out iuterest for same, with the understanding that you will not sell or dis- 
pose of any shares at a price less than twenty (.?20) dollars per share. We 
agrée to transfer ail or any portion of said certificates from time to time, and 
allow you the régula r agent's commission of 10 per cent, on the subscriptioii 
price, provided you reduce your notes to the extent of the net sum due us on 
the certificates so transferred, as transfers are made. It is further stlpulated 
and agreed that on ail sales made by you on time the notes for payment on 
account of same shall be taken in the name of this company, and in considér- 
ation thereof we agrée to advance your commissions and profits on such of 
sald notes as are commercially satisfactory to us. 

"Very truly, The Reading Finance & Securities Company, 

, "W. J. Cotter, Président." 

This letter was delîvered to Harley in the office of the Finance Com- 
pany. The certificates therein mentioned were not taken away by Har- 
ley, but were lef t by him with the Finance Company. He alsb at the 
same time gave to the Finance Company his notes for $150,000, repre- 
senting the value of the 10,000 shares mentioned in the letter at $15 
per share. Between March 10 and June 23, 1910, he sold his rights 
to a portion of the 10,000 shares, and took in payment therefor cash 
or notes which he turned over to the Finance Company, with instruc- 
tions, to issue to his vendees certificates for the rights so purchased by 
them, and to issue to him a new certiflcate for the residue of his rights. 
Thereby his notes for $150,000 were reduced. On June 23, 1910, he 
demanded possession of the certificates then standing in his name, one 
being the original certiflcate for 6,043 shares, and the other being a 
certiflcate for 709 shares, which represented the unsold portion of the 
rights in the 3,957 shares mentioned in the second of the original cer- 
tificates. The Finance Company refused the demand, and Harley 
thereupon commenced this action for damages for alleged conversion 
of the certificates. He recovered a judgment for $5,000. Upon the 
writ of error sued out by the Finance Company, its counsel contends 
that there is no évidence to support the judgment, and that the Finance 
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Company was not bound to deliver the certificates to Harley previous 
to the payment of his notes. 

[ 1 ] We cannot accept as correct the contention of the plaintiff in er- 
ror that the certificates are mère receipts for payments on subscriptions 
of stock to be thereafter dehvered. The Finance Company did not so 
treat them. At the trial of the action, it contended that it was entitled 
to hold them as collatéral security for Harley's notes. It therefore 
dealt with them as things of value, which could properly be the subject 
of an action in trover and conversion. Indeed, it furnished to Harley 
printed blanks which he could and did fiU out and sign as authority to 
the Finance Company to transf er to the new subscribers rights in por- 
tions of the shares mentioned in his certificates. By such transfers, 
one of the two certificates issued to him on March 10, 1910, was re- 
duced from 3,957 to 709 shares; the remaining shares being repre- 
sented by the certificates issued by the Finance Company to Harley's 
assignées or vendees — the so-called new subscribers. 

[2] Nor can we say, as matter of law, that the letter of March 10, 
1910, évinces an intention on the part of the Finance Company and 
Harley that the certificates should be left with the Finance Com- 
pany as collatéral security for Harley's notes. The letter is not clear. 
One cannot décide, from its language alone, what was the exact na- 
ture of the contract between the parties. At the trial, the dispute was 
whether the Finance Company held the certificates as collatéral secur- 
ity for Harley's notes or for the mutual convenience of the parties 
in recording transfers of rights to shares represented by the Harley 
certificates. If the certificates were held by the Finance Company 
as collatéral, there was no conversion of them by the Finance Com- 
pany; if not, there was. This was the issue fought out before the 
jury in the court below. It was a question of fact for the jury to con- 
sider. That question they decided in favor of Harley's contention, 
and we can discover no reason for disturbing the judgment entered 
on their verdict. 

The judgment is accordingly affirmed, with costs. 



MAGEN et al. v. CAMPBELL et al. 

(Circuit Court of Appeals, Tblrd Circuit. April 25, 1911.) 

No. 92 (1,419). 

Bankeuptct (§ 241*) — Contempt— Pboceedings. 

Where a pétition against bankrupts for contempt charged that the 
bankrupts, on their examination coneerning their affairs, on many occa- 
sions liad committed perjury in giving testimony which they knew was 
false, and on many occasions denying Knowledge and alleging inability 
to reeall matters coneerning which they must hâve known, etc., the gist 
of the offense was a charge of perjury ; and hence a conviction could not 
be sustalned on proof of the bankrupts' refusai to make a dlsclosure, un- 
der Bankr. Act July 1, 1898, c. 541, § 41, 30 Stat. 556 (U. S. Comp. St. 
1901, p. 3437), declaring that a person shall not. In proeeedings before a 
référée, after having taken the oath, refuse to be examined accordlng to 

•For other cases see same topic & S numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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' law, and, if he does so, proceedings may be instituted to punish him for 

, contempt. 

''i^_ [Ed. Note.— For other cases, see Bankruptey, Dec. Dig. § 241.*] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania. 

Proceeding by Horace E., Campbell, trustée in bankruptey of the 
estâtes of Morris Magen and Jacob M:agen, individually and as part- 
ners, trading as Magen Bros. Company, against Morris' Magen and 
Jacob Magen for contempt. From an order (179 Fed. 572) adjudg- 
ing the respondents guilty, they bring error. Reversed. : 

Bernard Harris and Henry N. Wessel, for plaintifl's in error. 
Julius C. Levi, for défendants in error. • ; 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This writ of error brings up a judg- 
ment of the District Court adjudging Morris Magen and Jacob Magen 
guilty of contempt and ordering tlieir commitment to the county 
jail for the period of 60 days. The alleged contempt occurred be- 
fore the référée in bankruptey. The plaintiffs in error are the bank- 
rupts. Section 41 of the bankruptey act provides that: 

"A person shall not, in proceedings before a référée, * * * af ter having 
talcen the oath, refuse to be exaniined according to law. « * * The réf- 
érée shall certify the facts to the jndge if any person shall do any of the 
things forbidden in this section. ïhe .iudge shall thereupon, in a suramary 
manner, hear the évidence as to the acts complained of and, if it is such as 
to warrant him in so doing, shall piinish such person in the same manner 
and to the same estent as for a contempt committed before a court of bank- 
ruptey, or commit such person upon the same conditions as if the doing of 
the forbidden act had occurred with référence to the process of, or in the 
présence of, the court." , > 

The Magens wefe witnesses before the référée at the first meet- 
ing of the creditors. To a number of questions asked of each of 
them, they severally responded, "I don't know," "I can't tell," "I 
can't remember names," etc. Thereafter the trustée in bankruptey 
filed with the référée a pétition setting forth that his counsel had 
been examining the bankrupts on numerous occasions since their 
adjudication, that they — , ; ,.-..-..- ^ - , 

"had at ail times in such examlnation shown a détermination to hinder and 
thwart a proper investigation of their afCairs, and had knowingly and will- 
fuUy committed on many occasions deliberate perjury in giving testimony 
which they knew to be absolutely false, and on many occasions in answering 
'I don't know,' 'I can't tell,' 'I can't remember names,' 'I can't recall the 
names just at this time,' 'I don't remember the dates,' and answers of a sim- 
llar character, when it was quite évident, from the nature of the questions 
and the manner of the bankrupts, that they could hâve answered them, hnd 
they so desired," that "said bankrupts deliberately, willfully, and premedi- 
tatedly committed perjury in almost every answer which they gave," and 
also that their answers "showed conelusively that the said bankrupts delib- 
erately Intended to frustrate the cause of justice, and to hinder and delay 
the proper administration of their estate." 

•For other cases see same topic & § ntjmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Upon the filing of this pétition, the référée certifiée! the facts to 
the judge of the District Court. In his certificate, after reciting the 
material averments of the pétition, he said : 

"ïhere is no doubt in the mlnd of the référée that the witiiesses are gnilty 
of perjury, hoth in their answers as to facts and more partieularly in their 
allégations that they did not remeniber and eould not recall the transactions 
on which they were investigated," and that "the référée is convinced that the 
bankrupts delil)erately feigned ignorance and are guilty of gross contempt of 
court." 

Upon the fihng of the certificate in the District Court, the trus- 
tée filed therein a pétition in which, after referring to the pétition 
filed before the référée, he said: 

"Said bankrupts on March 9, 1910, were examined in référence to said 
statement [a statement concerning their financial condition niade in January, 
19001, and the several items comprlsing the assets and liabilities, and said 
bankrupts deliberately, willfully, and premeditatedly committed perjury in 
almost every answer which they gave relative to said statement. ïheir an- 
swers before the référée and the manner of their answering the questions 
showed beyond the question of a doubt that they answered untruthfuUy in 
every instance where they thought it advisable for them so to do. Their an- 
swers, '1 don't know,' 'I can't tell,' 'I can't remember names just at this time,' 
'I don't remember the dates,' and answers of a similar character to innumera- 
ble questions, whieh were so simple that any business nian migbt be able to 
give a proper aniswer to the same, showed conclusively that said bankrupts 
intended to frustrate the cause of justice and to hinder and delay the proiwr 
administration of their estate," 

Thereupon the Magens filed their joint answer, den3'ing any pur- 
pose of hindering or thwarting the proper investigation of their 
afïairs, denying the alleged perjury, and denying, also, that their 
answers were intended to be evasive, or that they intended to hide 
anything that was within their knowledge. A summary hearing was 
then had, and the court, after considération of the facts, adjudged 
"both bankrupts guilty of the contempt charged." 

The charge, as we hâve seen, was perjury; but the case was pre- 
sented to the District Court as though it were that the bankrupts 
had taken the oath and then refused to be examined according to 
law. Had that been the charge, the case woukl hâve been much 
like the Schulman Case, 177 Fed. 191, 101 C. C, A, 361, and pos- 
sibly the judgment now under review might hâve stood. But we 
think the trustée in bankruptcy erred in not framing his pétition in 
such manner as to state a case of contempt under the forty-first sec- 
tion of the bankruptcy act. That section sets forth the only authority 
conferred by the bankruptcy act for punishing for contempt in pro- 
ceedings before a référée. As the présent proceeding does not con- 
form to the requirements of that section, we hâve conckided that the 
judgment must be reversed, and the record be remanded for such 
further proceedings as justice may require. 

Such will be the order. No costs will be awarded to either party 
in this court. 
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U>fITED STATES WOOD PEESBRVING CO. v. SUNDMAKER, Director 
of Public Service, et al. 

(arcuit Court of Appeals, Slxth Circuit April 20, 1911.) 

No. 2,092. 

1. COUETS (§ 366*) — FEDERAL OotTBTS JUKISDICTION. 

Where a city public service director rejected complalnant's bid for a 
public Improvement and awarded the contract to another, whether a 
fédéral court may revlew the director's action, enjoln the performance 
of and annul the contract made, and compel an award to and the maklng 
of a contract with complalnant, Is a question of local law to be deter- 
mlned on the facts and the statutes Involved, as construed by the state's 
highest tribunal; the fédéral court havlng authority to grant complaln- 
ant any relief to whlch he may be entitled. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 366.*] 

2. Evidence (§ 9*) — Judicial Notice — Matters of Science. 

Under the rule that courts wUl take notice of whatever Is generally 
known within the limits of their jurlsdiction, and, if the judge's memory 
is at fault, he may refresh it by resorting to any means for that pur- 
pose which he may deem safe and proper, especially as applied to mat- 
ters of science involved In cases before hlm, the court would take ju- 
dicial notice that créosote oU of commerce called for by the spécifications, 
providing for the paving of a street with vrood blocks treated with 
"dead" oU of coal tar, contained both anthracene and anthracene oil. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 8; Dec. Dig. 
§ 9.*1 

3. Municipal Corporations (§ 241*) — Bids — Régulation — Statutes — Exe- 

cution. 

Ijaws providing that public contracts shall be made with the lowest 
and best bidders with or without the right on the part of the awardlng 
offlcer or board to reject any and ail blds are for the benefit of property 
holders and taxpayers, and are to be executed with sole référence to the 
public interest. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
673 ; Dec. Dig. § 241.*] 

4. Municipal Corporations (§ 336*) — Street Improvements — Bids — Au- 

thority OF Director. 

Rev. St. Ohio § 1536—679, relatlng to the letting of contracts for street 
improvements, authorlzes the board of public service to reject any and 
ail bids, and vests in It a discrétion whlch will net be interfered 
with by mandamus where such discrétion has not been abused, and no 
vested right of the bidders Is involved. Held, that the duties of the 
director of public service of a city under such section were not merely 
ministerial, but were discretlonary and deliberative, and that he was 
authorized not only to reject any and ail bids, but was required to 
détermine who was the best as well as the lowest bidder, actlng solely 
for the public good, the law requirlng hlm to consider, not only the 
flnanciàl abillty, business judgment, capaclty, skill, responslbility, and 
réputation of the varions bidders, but also the quality of the materials 
proposed to be supplled. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
862; Dec. Dig. § 336.*] 

5. Municipal Corporations (§ 336*) — Street Improvements — Pavinq — Bids 

: — Spécifications. 

Rev. St. Ohio § 153C — 679, confers on a board of public service the 
right to reject any and ail bids for public improvement, and vests 

•Por other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In it a discrétion wtiich will not be interfered with unless abused. Tlie 
director of public service of Cincinnati, having advertised for bids for 
the paving of a street with créosote blocks, required the bldder to deposii! 
samples of the blocks treated and untreated and a sample of the "dead" 
oll of coal tar with which It was proposed to treat the blocks, speclfylng 
that such oil must be of a spécifie gravity, under distillation, free from 
Carbon and adultérations, but dld not specify the quantity of anthracene 
or anthracene oil which it should coutaln. It appeared to be a fact 
capable of scientific démonstration that the greater the quantity of 
anthracene oil contained in such product the more lastinc; would be the 
blocks treated therewith. Hcld, that the director in deternilnlng who 
was the lowest and best bidder was entitled to consider the fact that 
the sauiple of material suhmitted by complalnant, the lowest bidder, dld 
not contain the maximum of anthracene or anthracene oll, and for that 
reason to award the contract to the next higher bidder, whose sample 
contained a larger amount or the maximum of such substance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
S62 ; Dec. Dlg. § 336.*] 

6. Mandamus (§ 92*) — Municipal Officep.s — Awabd of Contbact fob Pub- 
lic IHPKOVEMENT. 

The submission by a reliable and responsible bidder of the lowest 
bld for contract for public work to an officiai whose duty it is to let the 
contract to the lowest and best bidder, but who has the right to reject 
any and ail bids, does not constitute an agreement that the olficer will 
make a contract with such bidder for the work, nor does it glve the 
bidder such a right to the contract as will authorize a court of equity, 
at hls Instance, to compel the officer to enter into a contract for the 
work with him, when such oiticer is about to award or has awardcd it to 
another higher bidder. 

[Ed. Note. — For other cases, see Mandamus, Dec. Dig. | 92.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Bill by the United States Wood Preserving Company against John 
H. Sundmaker, Director of Public Service of the City of Cincinnati, 
Ohio, and others. The bill having been dismissed on demurrer, com- 
plainant appeals. Afïirmed. 

The coniplainant, an unsuccessful bidder for a public contract, flled a bill 
to en.1oin the performance of and annul the contract awarded to a competltor, 
and to compel the acceptance of its bid and the exécution of a contract with 
it. Demurrers to the substance of the bill, for want of e(iuity, and misjoinder 
of parties were interposed and sustained, for the reason that the coniplainant 
Is without capacity to niaintaln the blU. The complalnant dccliising to plead 
further, the bill was dismissed and a reversai of the trial courts action is now 
sought. 

The averments of the bill, in so far as material, are as follows: 

The director of public service, in pursuance of proceedings duly had liy the 
clty council of Cincinnati, advertised for bids for the improvenient of a por- 
tion of Êeading Eoad with wood block. Coucerning the wood block and oil 
to be used in the construction of the improvement the spécifications provided 
as follows: 

"The bidder must deposit with the board of public service, at the time of 
making his bid, samples in suitable boxes or ,1ars, of the following materials 
Intended to be used, properly labeled with the name or brand of the contents, 
viz.: 

"Sample of not less than 1 quart of heavy or 'dead' oil of coal tar. 

"Two blocks eaçh, of both treated and untreated blocks. 

*For other cases see same topjc & § nvuheh îd Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Each labeled with the name of tlie bldder and tlie uaïue of tbe Street on 
which he Is a bldder. 

"The heavy or 'dead' oU of conl tar shall conform to the followiug spéci- 
fications when tested: The spécifie gravity of 68 degrees F, shall not he less 
than one and ten hundredths (1.10). When distilled in a retort, with the ther- 
mometer suspended not less than one (1) inch above the oll, it shall lose iiot 
more than thlrty-five (35) per cent, up to three hundred and fifteen (315) de- 
grees O. 

"The distillation shall be made with approximately 100 grams of oil in a 
six-ounce retort. 

"The distillation shall be completed within thirty (30) minutes aftor tho 
flrst portion of the distlllate passes into the receiver. 

"Bxplanation. Any oil which does iiot contaiu more than three-fouvths 
i%) of one (1) per cent, of free carbon wlU for the purposes of thèse spécifi- 
cations be held to be 'free from carbon.' 

"The oil shall be free from carbon and shall coutain not more than two and 
one-half (2%) per cent, of matter in suspension. The oil must be free from 
adultérations, and it must be obtained wholly and entirely from coal tar and 
must not contaiu any oil derived from water gas tar, oil gas tar or other 
tars." 

The complainant submitted a bid offerlng to construct the improvemeut for 
$250,367.50. Ttie chemist of the dlrector having analyzed the several samplea 
of oil submitted reported that complainant's did not meet the requirements of 
the spécifications because it did not contain the largest possible amount of 
anthracene and anthracene oll. Its bid was thereupon rejected and that of 
Henkel & Bro. for ,$262,827.20 was declared to be the lowest and best, and a 
contract was dvily made with them to construct the improvement. The lowest 
bid was rejected on aceount of impurities in the sample of oil submitted. One 
of the flve blds hlgher than comidalnant's, but lower than that of Henkel & 
Bro., was ignored because the sample tendered was the oil of tar. The bill 
allèges that the complainant's bid coniplied with ail the requirements and 
conditions of the spécifications, that they do not require or provide that the 
oil of coal tar in the sample submitted with its proposai, or to be used in the 
treatment of the block, shall contain the largest possible amount of anthra- 
cene and anthracene oil, or any of elther, that complainant's sample contaiued 
a large amount of both anthracene and anthracene oil, and that its bid is the 
lowest and best and itself the lowest and best bidder and consequently enti- 
tled to the contract. The bill further charges that the rejectiou of its pro- 
posai on the sole ground that the sample of complainant's oil did not eomply 
with the spécifications because it did not contain the largest possible amount 
of antliracene and anthracene oil, and the flnding that the bid of Henkel & 
Bro. was the lowest and best and they the lowest and best bidders, were not 
based on the proposais, or on facts contained thereln, or on the analyses or 
tests of the samples submitted, or on the requirements, conditions, or provi- 
sions of the spécifications, and were untrue in fact, and that such flnding and 
the niaking of the contract with Henkel & Bro. were arbitrary, in contraven- 
tion of law and of the spécifications, a violation and abuse of the corporate 
powers of the city and of the lawful discrétion of the director, and in viola- 
tion of the complainant's rights, for the protection of which it has no adéquate 
remedy at law. Complainant is flnancially responsible, and ready, able, and 
willing to perform the contract according to Its requirements. 

The material portions of the General Code Involved are as follows: 

"Sec. 4328. The director of public service may make any contract or pur- 
chase supplies or material or provide labor for any work under the supervi- 
sion of that departmeut not involving more than five hundred dollars. When 
an expenditure within the department other than the compensation of per- 
sons employed therein, exceeds flve hundred dollars, such expenditure shall 
first be authorized and directed by ordinance of council. When so authorized 
and directed, the director of public service shall make a written contract with 
the lowest and best bidder after advertisement for not less than two nor 
more than four consécutive weeks in a newspaper of gênerai circulation with- 
in thé city. 
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"Sec. 4329. The blds shall be opened at 12 o'clock iiooii, on tlie last daj' for 
filiiig them, by the dlrector of public service and publicly rend by liim. Each 
bid shall contain the l'un liâmes of every person or Company Interested in it, 
and sliall be accompanied by a sufficlent bond or certilied cheelc on a solvent 
bank, that if the bid is accepted a contract will be eutered luto and the per- 
formance of it properly secured. If the work bid for embraces lioth labor 
and material, they shall be separately stated wlth the priée thereof. The di- 
rector may reject any and ail bids. Where there is reason to believe there is 
collusion or eonibinatlon aniong bldders, the bld.s of those concerned therein 
shall be rejected." 

Lawrence Maxwell, Joseph S. Graydon, and Joseph L,. Lackner, 
for appellant. 

Edward M. Ballard, for Sundmaker and others. 

Louis J. Dolle and James B. O'Donnell, for August Henkel & Bro. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAT- 
ER, District Judge. 

SATER, District Judge (after stating the facts as above). [1] Un- 
der the facts stated, may a court review the director's action in re- 
jecting complainant's bid and in awarding a contract to and entering 
into a contract with Henkel & Bro. and enjoin the performance of 
and annul the contract thus made, and compel an award to and the 
making of a contract with the complainant ? 

The question presented is one of local law, and inust be decided with 
référence to the well-pleaded facts, the statute involved, and the con- 
struction, if any, given to it by the state's highest tribunal. If the 
bidder has an enforceable right, this court may afford him relief. 

The bill allèges that the spécifications did not call for an oil con- 
taining the largest amount of anthracene and anthracene oil, or any of 
either. The dead oil of coal tar is commonly called "créosote," and 
is extensively used as a preservative in the treatment of wood block 
for paving. It had previously been specified for such purpose in pub- 
lic lettings in Cincinnati. State v. Miller, 10 Ohio Cir. Ct. R. (N. S.) 
406. In that case the complainant was a party, and, having regard 
to the différence in registering degrees of température on the Centi- 
grade and Fahrenheit thermometers, the spécifications as to the char- 
acter of oil there under considération were substantially the same as 
in this case. 

[2] The rule is well settled that courts will take notice of whatever 
is generally known within the limits of their jurisdiction, and, if a 
judge's memory is at fault, he may refresh it by resorting to any 
means for that purpose which he may deem safe and proper. This ex- 
tends to such matters of science as are involved in cases brought be- 
fore him. Brown v. Piper, 91 U. S. 37, 42, 23 L. Ed. 200; King v. 
Gallum, 109 U. S. 99, 101, 3 Sup. Ct. 85, 27 L. Ed. 870; Eurêka Vine- 
gar Co. V. Gazette Printing Co. (C. C.) 35 Fed. 570; Wigmore on Ev. 
§ 2580; 7 Ency. Ev. 103L 1032. Notice, therefore, will be taken of 
the fact that the créosote oil of commerce called for by the spécifica- 
tions contains both anthracene and anthracene oil. Anthracene is one 
of its high boiling constituents, a fact which the spécifications them- 
selves suggest. The United States Department of Agriculture, as 
shown by "Circular No. 98, Quantity and Character of Créosote in 



682 186 FEDERAL REPORTER 

Well Preserved Timbers" and "Circular No. 141, Wood Paving in 
the United States," to détermine what is in fact a good oil for the 
préservation of wood, has repeatedly extracted the créosote employed 
for that purpose from treated timber, and, in so far as the resuhs are 
shown and tabulated in Circular No. 98, the distillâtes hâve uniform- 
ly shown the présence of anthracene oil, and in most instances in a 
large amount. Heavy oils of coal tar which contain the greatest per- 
centage of anthracene oil remain almost indefinitely in the treated 
wood and protect it from decay and boring animais, the timbers treated 
being the most lasting when such oil is présent in the largest quantity. 

Considering the bill in the light of the well-kriown facts disclosed 
by science, it first recites that the spécifications call for an oil neces- 
sarily possessing certain cbnstituents, and then subsequently dénies 
that the spécifications require the présence of those constituents in 
such oil. The déniai must be ignored, because a demurrer does not ad- 
mit allégations which are impossible or which the law adjudges to be 
untrue. 6 Ency. PL & Pr. 338. Disregarding, therefore, the state- 
ment that the spécifications did not require that the oil submitted as 
a sample and to be used in preparing the wood block for the construc- 
tion of the improvement should contain anthracene and anthracene oil, 
the averment is that the complainant complied in ail respects with the 
requirements and conditions of the spécifications in that the sample of 
oil submitted by it with its bid contained large and substantial amounts 
of those ingrédients, but that the spécifications did not require that 
such oil of tar should contain the largest amount of them. But to 
say that the sample submitted contained large and substantial amounts 
is not the same as saying that those are the amounts necessary to meet 
the test which the director reserved the right to make and for which 
the spécifications called. 

[5] The amount of anthracene and anthracene oil in heavy oil of 
coal tar which would stand the prescribéd test is not stated, but, if that 
amount is less than the greatest, there was no prohibition against the 
submission or acceptance of samples containing more of those ingrédi- 
ents than is found in the prescribéd minimum standard. Each bidder 
was at liberty to sélect the quality of oil he proposed to use, but his 
submitted sample was required to contain both of those ingrédients, 
and, the larger the percentage of them in the oil to be used, the more 
durable would be the improvement and the greater the benefit the pub- 
lic would dérive from it. One bid was rejected because the oil there- 
with submitted contained an excess of free carbon, another because 
the sample of oil offered was an oil of tar, and not a coal tar product. 
Complainant's bid was rejected because the oil it proposed to use did 
not contain the largest possible amount of anthrac.ene and anthracene 
oil. The lowest bid then remaining was that of Henkel & Brq. It 
was also held to be the best, and the logical conclusion to be drawn 
from the bill is that it was accepted because it was adjudged to con- 
tain a larger amount of those ingrédients than the complainant's. 

[3] Laws which provide that public contracts shall be made with 
the lowest and best bidders, with or without the right on the part of 
the awarding officer or board to reject any and ail bids, or which con- 
tain kindred provisions, are enacted for the benefit of property hold- 
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ers and taxpayers and not for the benefit of or to enrich bidders, and 
are tp be executed with sole référence to the public interest. State v. 
Commissioners of Shelby County, 36 Ohio St. 326, 331 ; State v. 
Board, 81 Ohio St. 218, 90 N. E. 389; Colorado Paving Co. v. 
Murphy, 78 Fed. 28, 31, 23 C. C. A. 631, ^7 L. R. A. 630; State v. 
Commissioners of Public Printing, 18 Ohio St. 386, 390. 

[4] The director, whose duties in awarding the contract were not 
merely ministerial, but discretionary and deliberative, was not only 
vested with the power to reject any and ail bids, but was required, act- 
ing solely for the public good, to détermine who was the best as well 
as the lowest bidder. In determining thèse questions, the law cast 
on him the duty of considering the fînancial ability, the business judg- 
ment and capacity, the skill, responsibility, and réputation of the vari- 
pus bidders, and the quality of the materials proposed to be supplied. 
Inquiry, investigation, comparison, délibération, and décision were 
necessarily involved. The state court has declared the rule applica- 
ble to such a situation in State v. Board, 81 Ohio St. 218, 90 N. E. 
389, which is relied on by both parties and which dealt with the stat- 
ute under considération in this case, and in Ohio v. Hermann, 63 Ohio 
St. 440, 59 N. E. 104, which involved a statute which required the 
contract to be made with the lowest and best bidder. Both were suits 
in mandamus by unsuccessful bidders. Both of them, citing State v. 
Commissioners, 36 Ohio St. 326, broadly annourice that the rule is 
well settled that, where authority is given by statute to a board to 
let; a contract to the lowest and best bidder, discrétion is thereby con- 
ferred which the courts will not undertake to control. 
, The fîrst paragraph of the syllabus in State v. Board is as foUows: 

"By section 1536 — 679, Revlsed Statutes, pertaiiiing to the letting of oon- 
tracts for street iiuprovements, discrétion is given a board of public service 
to re.iect any and ail bids, and this discrétion will not be interfered with by 
mandanms wbere such discretioii has not been abused and no vested right of 
any bidder Is involved." 

The complainant insists that the logical inference to be drawn from 
that paragraph is that the discrétion given to reject any and ail bids 
will be interfered with by the courts whenever such discrétion has been 
abused. But the syllabus must be considered in connection with the 
opinion and in the light of the issues and f acts of the case. Booco v 
Mansfield, 66 Ohio St. 121, 135, 64 N. E. 115. The language of the 
opinion is clear that the discrétion with which a court will interfère is 
a discrétion exercised with a fraudulent intent to the injury of the 
party complaining, and that injury must be to a vested right. There 
is no charge in this case of a fraudulent intent. What the bill allèges 
after admitting that the samples of oil submitted by bidders were 
tested is that the finding against the complainant and in favor of 
Henkel & Bro. is untrue and not based on analyses or tests of sub- 
mitted samples, or on the requirements, conditions and provisions of 
the spécifications, and that the director's action was arbitrary, in con- 
travention of law and the spécifications, and a violation and abuse of 
the corporate powers of the city and of bis lawful discrétion. More- 
over, the complainant did not acquire and does not hâve a vested right. 
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The statutory provision authorizing the director td reject any and 
ail bids was notice to intending bidders, and to the director himself, 
that by his call for sealed proposais he was not obliged to accept any 
bid that might be made, or to award a contract thereon, unless he 
deemed the bid the lowest and best and the bidder satisfactory, and 
further adjudged the acceptance of the bid and the exécution of a con- 
tract in pursuance thereof to be for the best interests of the city. The 
complainant's proposai bound neither party, and, as a contract was 
not consummated, the city acquired no right against the complainant 
and the complainant acquired none against it. State v. Board, supra ; 
Commonwealth v. Mitchell, 82 Pa. 350, 351; Kerr & Bro. v. City of 
Phila., 8 Phila. (Pa.) 292, 293. 

[8] The submission, by a reliable and responsible bidder, of the 
lowest bid for a contract for public work to an officiai whose duty it 
is under the statute to let the contract to the lowest and best bidder, 
but who has the right to reject any and ail bids, of which fact the bid- 
der is bound to take notice when and before his bid is submitted, does 
not constitute an agreement that the officer will make a contract with 
such bidder for the work; nor does it give the bidder such a right to 
the contract as will authorize a court of equity, at his instance, to com- 
pel the officer to enter into a contract for the work with him, when 
such officer is about to award or has awarded it toanother bidder, 
even though he be higher. Some of the cases decided under statutes 
permitting the rejection of any and ail bids and otherwise similar or 
kindred to that under considération, and some of the text-writers, 
sustaining this view, are State v. Directors and Wardens of the Ohio 
Penitentiary, 5 Ohio St. 234; State v. Board, supra; State v. Cin- 
cinnati, 3 Ohio Cir. Ct. R. 542; State v. County Commissioners, 
9 Ohio Cir. Ct. R. (N. S.) 210, 214; Colorado Paving Co. v. Murphy, 
78 Fed. 28, 23 C. C. A. 631, 37 L. R. A. 630; Brown v. City of Hous- 
ton (Tex. Civ. App.) 48 S. W. 760; Kerr & Bro. v. City of Phila., 
supra; Hoole v. Kinkead, 16 Nev. 217; Anderson v. Public Schools, 
122 Mo. 61, 27 S. W. 610, 26 h. R. A. 707; Johnson v. Sanitary Dis- 
trict, 163 m. 285, 45 N. E. 213; Kelly v. City of Chicago, 62 111. 280; 
Douglass V. Commonwealth, 108 Pa. 559; Hanlin v. Independent 
Dist., 66 lowa, 69, 23 N. W. 268; Abbott's Munie. Corp.»§ 268; High's 
Ex. Leg. Rem. § 92. 

The statutes of Ohio amply provide for the protection of taxpay- 
ers. The city soliciter is required by section 4311, General Code, to 
apply in the name of the corporation to a court of compétent jurisdic- 
tion for an injunction to restrain the misapplication of its funds, the 
abuse of its corporate powers, or the exécution or performance of any 
contract made in its behalf in contravention of the laws and ordinances 
governing it, or which was procured by fraud or corruption. Should 
he fail, upon the written request of a taxpayer of the corporation, to 
make such application, then such taxpayers may, under the provisions 
of section 4314, institute suit or proceedings for such purpose in his 
own name on behalf of the corporation. But cases brought, like this, 
by a defeated bidder, are not to be confused with those brought by a 
taxpayer under the foregoing statutory provisions. The one has no 
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vested right. The right of the other is eal and substantial, and the 
law accords him the privilège of appeàling to the courts to détermine 
whether or not that right has been or is about to be invaded. 

Boren & Guckes v. Commissioners of Darke County, 21 Ohio St. 
311, and State v. Commissioners, 39 Ohio St. 188, are not controlling, 
or helpful to complainant. They were decided under a statute which 
required the award to be made to the lowest bidder who would give a 
good and sufficient bond to the acceptance of the commissioners. In 
each of them the rule was announced that the commissioners were 
clothed with a discrétion, to be exercised in a reasonable and proper 
manner, as to the acceptance of a bond, but as to awarding the con- 
tract to the lowest bidder their acts were purely ministerial. The ut- 
terance in the closing paragraph of the last-named case, on which 
complainant lays stress, is a dictum, irreconcilable with the preceding 
portions of the opinion, and in conflict with the rulings made in the 
later cases of Ohio v. Hermann and State v. Board. It is significant 
that the case has never been cited by the Suprême Court. 

It follows from the foregoing that the bill is wanting in equity, 
and does not state such a cause as entitles the complainant to relief, 
and to that extent the demurrers are sustained. No ruling is made on 
the demurrer for misjoinder of parties. 

The lower court is affirmed. 



FELIX et al. v. UNITED STATES, t 
(Circuit Court of Appeals, Flfth Circuit. March 21, 1011.) 
No. 2.086. 

1, United States (| 11*)— Votées— Qualification— Repeesentation in Con- 

OBESS. 

Const. art. 1, I 1, vests ail législative power granted In a Congress to 
be composed of a Senate and House of Représentatives, and section 2 dé- 
clares that tbe House of Représentatives shall be composed of members 
chosen every second year by the people of the several states, and that the 
electors In each state shall bave the qualifications requisite for electors 
of the most numerous brancb of the state Législature. Ileld that, though 
the States may prescribe the qualifications of voters for the most numer- 
ous branch of their own Législatures, they do not In prescriblng such 
qualifications directly prescribe the qualifications of voters for représen- 
tation in Congress, though under such constitutional provision the quali- 
fications are the same in each case; the right to vote for a member of 
Congress belng fundamentally based on the fédéral Constitution creating 
the office and prescribing the qualifications of voters therefor. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 7; Dec. 
Dig. § 11.*] 

2. CoNSPiEACT (§ 29*) — "Privilège" of Citizens— "Right." 

The right or privilège to vote at an élection for a member of the House 
of Représentatives of the United States is a right or privilège secured 
by the Constitution of the United States, and such right is therefore 
vsfithin the meaning of section 5508 of the Revised Statutes of the United 
States (U. S. Comp. St. l'dOl, p. 3712). 

[Ed. Note. — iFor other cases, see Conspiracy, Cent. Dig. §§ 42-52; Dec. 
Dig. § 29.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5583-5589 ; 
vol. 8, p. 7764; vol. 7, p. 6220-6224; vol. 8, p. 7790.] 

*For other cases see same toplc & l numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
t Rehearlne denled Aorll 13. 1911. 
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3. CoNSPiRACT (§ 29.*) — To ■ Oppbess ob Intimidate—Statutes— Application. 

Rev. St. § 5508 (U. S. Comp. St. 1901, p. 3712), provides that if two or 
more persons conspire to oppress, threaten, or intimidate "anj' citizen" 
In tiie free exercise or enjoyment of any rlght or privilège secured by tbe 
Constitution or laws of the United States, or because of hls having so 
exercised the same, they shall be fined, etc. Held, that such section was 
not Intended for the sole protection of the civil rights of citizens of Afri- 
can descent, depending entirely on the fédéral Constitution and laws 
passed in aceordance therewith, but protected ail citizens in the civil 
rights guarantied and secured to them by the Constitution and lav^s of 
the United States. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 42-52 ; Dec. 
iMg. § 29.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Paul Félix and others were conyicted of conspiracy to injure and 
oppress or threateri certain citizens of the United States in the exercise 
of a privilège secured to them by the Constitution and laws of the 
United States, and they bring error. Affirmed. 

The indictment agalnst the plaintlffs In error and seven others was found 
and filed February 13, 1909. It contalned two counts, and, omitting, formai 
parts, was as f ollows : 

"The grand jurors of the United States, impaneled, sworn, and charged at 
the term aforesaid, on their oath présent that Paul Félix, * * * W. W. 
Stiles, * • • ail of the parish of Jefïerson, in sald state, in the said 
division of said district and within the jurisdiction of said court, being per- 
sons of evil nilnds and dispositions, together with divers other evil disposed 
persons whose namc" are to the grand jury aforesaid as yet unknown, on 
the 3d day of Npvember, in the year of our Lord oue tbousand nine hundred 
and eight, at the parish of Jefferson, in the state of Louisiana, in the said 
division àn'd district, and within the jnrisdirtion of sald court, at which time, 
to wit, the 3d day of November, 1908, a gênerai élection for presidential elec- 
tors and raembers of the House of Représentatives of t^ie United Stntes, to- 
gether with certain state, pàrochial, and municipal ofïicers within the stàte 
of Louisiana was being held under and in aceordance with the Constitution 
' of the United States, the laws of the Congress of the United States, and the 
laws of the state of Louisiana, and a poil was then and there opeiied, and 
an élection was then and there legally had and held in each voting precinct 
in said state, in each of which said voting precincts persons were then and 
there lawfully voted for by the légal voters therein for said United States 
presidential electors, members of the United States House of Représentatives, 
and state, parochial, and municipal ofïicers, and that a certain precinct, to 
wit, the precinct known as the city of Kenner, Edward Stoulig, Raoul De 
Gruy, Henry Roth, Philip Klees, Frederick Schneckenberger, Anthony Mag- 
giore, Michael Christina, John Maggiore, A. Wattingly, Chris. Louchbaum, 
and divers other persons to the grand jurors aforesaid unknown, were then 
and there, as défendants well knew, maie citizens of the United States, rési- 
dents of tho said voting precinct, twenty-one years of âge, and had been citi- 
zens and résidents of said precinct for more than six months and of said 
parish in which said precinct is located for more than one year, and of the 
said state for more than two yenrs, next preceding said élection, and were 
then and there, as défendants well knew, under the Constitution and laws of 
the United States and the laws of the state of Louisiana, having complied 
with ail the laws of the United States and of the state of Louisiana, to quali- 
fy them as electors of the state of Louisiana, and legally entitled to vote for 
persons for presidential electors, members of the House of Représentatives 
of the United States, and state, parochial, and municipal ofïicers ; that said 
voters at the time and place aforesaid presented themselves with the intention 
and for the purpose of voting ; that the défendants knowing ail of the af ore- 

•For oUier cases aee eame topic & i ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
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said facts did then and there unlawfully, knowlngly, and feloniously conspire, 
confederate, combine, and agrée together and each of them wlth the other, 
and they and each of them with divers other parties to the grand jurors 
aforesaid unknown, armed with pistols, guns, and other mortal weapons to 
injure, oppress, threaten, and intimidate sald voters in the free exercise and 
enjoyment of a right and privilège which they then and there had and whlch 
was then and there secured to them by the Constitution and laws of the 
United States of then and there voting for persons to fill offices of preslden- 
tial electors, members of the House of Représentatives of the United States, 
parochial, and municipal offices of the state of Louisiana, and that, in pur- 
suance of said consplracy and to efCect the purpose and object tberoof, the 
défendants then and there unlawfully, wlUfully, corruptly, and mallciously 
injured and prevented the said voters from voting on said voting day, the 
same being a right or privilège granted and secured to the said Edward 
Stoulig, Raoul De Gruy, Henry Roth, Philip Klees, Fredericlt Schnecken- 
berger, Anthony Maggiore, Michael Christina, John Maggiore, A. Wattingly. 
Chris. Louchbaum, in common with ail other good citizens of the United 
Stntes by the Constitution and laws of the United States of America. 

"Contrary to the form of the statute in such case made and provided, and 
against the peace and dignlty of the United States. 

"Count Second. 

"And the grand jurors aforesaid, on their oath aforesaid, do further pré- 
sent that the said Paul Félix, * * * W. W. Stiles, * * * at the time 
and place and in the manner and mode as specified in the first count of this 
Indictment, and in the act of consplring, Injuring, oppressing, threatening, 
and intimidating the said Edward Stoulig, Raoul De Gruy, Henry Roth, 
Philip Klees, Frederick Schneckenberger, Anthony Maggiore, Michael Chris- 
tina, John Maggiore, A. Wattingly, and Chris. Louchbaum, aforesaid, in the 
free exercise and enjoyment of their right and privilège secured to them by 
the Constitution and laws of the United States of voting for United States 
presldential electors, members of the House of Représentatives of the United 
States, State, parochial, and municipal ofllcers, the said Paul Félix, * ♦ ♦ 
W. W. Stiles, * * ♦ aforesaid, did then and there with force and arms, 
armed with dangerous weapons, to wit, pistols, guns, scissors, willfully and 
maliclously, unlawfully, and feloniously in and upon one Emanuel A. O'Sul- 
livan in the peace of the state of Louisiana and of the United States then 
and there being commit an assanlt, and did then and there willfully, mall- 
ciously, unlawfully and feloniously with a pair of scissors and did then and 
there unlawfully and feloniously, willfully and mallciously with a dangerous 
weapon, to wit, a pair of scissors, Infliet a wound less than mayhem, con- 
trary to the form of the statute of the state of Louisiana, being section No. 
749 of the Revlsed Statutes of the state of Louisiana, as amended by Act No. 
17 of 1888, by the General Assembly of the state of Louisiana, and contrary 
to the form of the statute in such case made and provided, and against the 
peace and dignity of the United States." 

The first count Is based on the foUowing statute: 

"Sec. 5508. If two or more persons conspire to injure, oppress, threaten, or 
Intimidate any citizen in the free exercise or enjoyment of any right or privi- 
lège secured to hlm by the Constitution or laws of the United States, or be- 
cause of his having so exercised the same; or if two or more persons go in 
disgulse on the highway, or on the premlses of another, with Intent to pre- 
vent or hinder his free exercise or enjoyment of any right or privilège so 
.secured, they shall be fined not more than flve thousand dollars and Imprls- 
oned not more than ten years; and shall, moreover, be thereafter inéligible 
to any office, or place of honor, profit or trust created by the Constitution or 
laws of the United States." Rev. Stat. (U. S. Comp. St. 1901, p. 3712). 

The second count Is based on the followlng statute: 

"Sec. 5509. If In the act of violating any provision in elther of the two 
preceding sections any other felony or mlsdemeanor be committed, the of- 
fender shall be puuished for the same with such punishment as Is attached 
to such felony or mlsdemeanor by the laws of the state in which the o£Ceu8« 
Is committed." Rev. Stat (U. S. Comp. St. 1901, p. 3712). 
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The défendants pleaded "not guilty." The case was tried, and the jury 
returned a verdict of "guilty" as to Paul Félix and W. W. Stiles, and "not 
guilty" as to the other défendants. There were no exceptions as to the ad- 
mission or rejection of évidence, nor to the charge of the court. A motion 
for a new trial was overruled. A motion in arrest of judgnient vv'as made 
on the folio wing grounds: 

"First. That the verdict herein rendered is eontrary to law, and hence 
nuU and vold. 

"Second. That there vs'as no offense charged in the Indictment vs'hich could 
or can he punished under the laws of the United States. 

"Third. That this honorable court was without jurisdiction In the premises, 
and that ail the proceedings had under this indictment are nuU and void aud 
of no efCect." 

The motion was overruled and judgment entered on the verdict, and the 
case is brought to this court on writ of error by Félix and Stiles, who as- 
sign that the Circuit Court erred because "the allégations and spécifications 
contained in the indictment herein fail to constitute an offense or a crime in- 
dictable or puuishable under sections 550S and 5509 of the Itevised Statutes 
of the United States." 

Armand Romain (F. A. Middleton and Alfred E. Billings, of coun- 
sel. and on the brief), for plaintiffs in error. 

Charlton R. Beattie, U. S. Atty. (W. J. Waguespack, Asst. U. S. 
Atty., on the brief). 

Before McCORMICK and SHEI.BY, Circuit Judges, and NEW- 
MAN, District Judge. 

SHELBY, Circuit Judge (after stating the facts as above). 1. The 
statute (section 5508) on which the first count of the indictment is 
based is applicable to conspiracies to injure, oppress, threaten, or in- 
timidate any citizen in the free exercise or enjoyment of any right or 
privilège secured to him by the Constitution or laws of the United 
States, or because of his having so exercised the same. The statute 
is applicable for the protection of "any citizen" without other limita- 
tion. The rights or privilèges protected by the statute are limited. 
The statute embraces and protects only those which are secured to the 
citizen "by the Constitution or laws of the United States." The in- 
dictment charges that the défendants with others conspired to injure, 
oppress, threaten, and intimidate certain voters in the free exercise 
and enjoyment of the right and privilège to vote for members of the 
House of Représentatives of the United States. It is contended by the 
learned counsel for the accused that the right or privilège to vote at an 
élection for a member of the House of Représentatives of the United 
States is not a right or privilège secured by the Constitution or laws 
of the United States, and that, therefore, such right is not within the 
meaning of section 5508. That contention présents the controlling 
question in this case. 

[ 1 ] The first section of the first article of the Constitution vests ail 
législative powers granted in a Congress to be composed of a Senate 
and a House of Représentatives. The second section provides: 

"The House of Représentatives shall be composed of members chosen every 
second year by the people of the séveral states, and the electors in each state 
shall bave the qualifications requisite for electors of the most numerous 
branch of the state Législature." Subdivision 1, § 2, Const 
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The States were left free to prescribe the qualifications of the voters 
for the most numerous branch of their own Législatures. When they 
hâve done so, such voters are made by the Constitution qualified elec- 
tors to vote for members of the House of Représentatives. The states 
in prescribing the qualifications of the voters do not do so with référ- 
ence to élections for members of Congress. They hâve no authority 
to directly prescribe such qualifications. They provide who shall vote 
for the popular branch of their Législatures, and the Constitution con- 
fers on such electors the right to vote for members of the House of 
Représentatives of the United States. The right to vote for a mem- 
ber of Congress, therefore, is "fundamentally based upon the Consti- 
tution, which created the oifice of member of Congress, and declared 
it should be élective, and pointed to the means of ascertaining who 
should be electors." Ex parte Yarbrough, 110 U. S. 651, 664, 4 Sup. 
Ct. 152, 158, 28 L. Ed. 274; Wiley v. Sinkler, 179 U. S. 58, 21 Sup. 
Ct. 17. 45 L. Ed. 84; Swafford v. Templeton, 185 U. S. 487, 492, 22 
Sup. Ct. 783, 46 L. Ed. 10)5. 

[2] 2. The learned attorney for the accused contends that section 
5508 "refers specially to the civil rights of citizens of African descent 
dépendent entirely upon the fédéral Constitution and laws passed in 
accordance therewith." It is claimed that the indictment, therefore,, 
charges no offense because it does not appear that the aggrieved per- 
sons were citizens of African descent ; or that they were interfered 
with on account of race, color, or previous condition of servitude. 
The section in question, as we hâve pointed out, relates to those who 
conspire against "any citizen." It involves no question of race. "Any 
citizen" is protected by it against the described conspiracies to injure 
him in the enjoyment of described rights and privilèges. The statute 
has been often construed, the cases usually bearing on the question 
whether or not the right or privilège involved is one secured to the 
person injured "by the Constitution or laws of the United States." 
The right to make a homestead entry under a fédéral law has been- 
held to be within the statute (U. S. v. Waddell, 112 U. S. "JÇi, 5 Sup. 
Ct. 35, 28 L. Ed. 673) ; also, the right to aid in the exécution of féd- 
éral laws by giving information to the proper authorities of the viola- 
tion of those laws (Motes v. U. S., 178 U. S. 458, 20 Sup. Ct. 993,. 
44 L. Ed. 1150), ancl the right of a marshal and his posse to arrest on 
légal process (U. S. v. Davis [C. C] 103 Fed. 457). In each of thèse 
cases it would be immaterial whether the citizen injured was a white 
man or a negro. So in the case at bar the race of the person alleged 
to hâve been deprived of rights secured by the Constitution or laws of 
the United States is whoUy immaterial. In fact, the record shows that 
the plaintifif in Swafford v. Templeton, supra, "was a white man," and 
in that case Mr. Justice White, speaking for the court, held that the 
plaintiff's right to vote for a member of Congress was fundamentally 
based upon the Constitution of the United States, which created the 
office, and declared that it should be élective. 

The judgment is affîrmed. 
186 F.— 44 
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KETSTONE TYPE FOUNDRX v. PORTLAND PUB. OO. 

(Circuit Court of Appeals, First Circuit. March 10, 1911.) 

No. 907. 

Tbade-Marks and Tbade-Names (§ 75*) — "TJNrAin Competitton." 

The basis of an action for unfalr compétition is f raud or deceit, Induc- 
Ing ttie public to believe that défendants goods are those of complainant ; 
and wbere tlie likeness is in the goods themselves, beeause of the copying 
of the design of complainant's article, wliieh is unpatented, and there ia 
no attempt to deceive purchasers wlth respect to the manufacturer, there 
is no ground on which a court of equity can grant an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86 ; Dec. Dig. § 75.* 

Unfalr compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. O. A. 165 ; Lare v. Harper & Bros., 30 G. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the District 
of Maine. 

Suit in equity by the Keystone Type Foundry against the Portland 
Pubhshing Company. From a part of the decree ( 180 Fed. 301), 
denying complainant certain relief, it appeals. Affirmed. 

Ernest W. Bradford (Wilford G. Chapman, on the brief), for ap- 
pellant. 

Venable, Baetjer & Howard, for appellee. 

Before COLT and LOWELL, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

LOWELIv, Circuit Judge. The amended bill in equity set out that 
the complainant, hereinafter called the "Foundry," at great expense 
procured the design of a certain type or type face, to which it gave 
the name of "Caslon Bold," and that it spent a large sum in adver- 
tising this type, which by this design became known as the product of 
its foundry ; that it ofïers this type for sale only for printing purposes, 
and not for the purpose of being copied ; that this is understood by 
printers. The bill further set out that the défendant, hereinafter called 
the "Publishing Company," was engaged in the manufacture and sale 
of type having the Foundry's "Caslon Bold" design, which type was 
cast in matrices made from the Foundry's original type ; that the Pub- 
lishing Company, having wrongfully and surreptitiously, with intent 
to deceive, obtained and copied forms of the Foundry Company's 
"Caslon Bold" type, sold its copies of this type under that name, 
though of inferior quality, at reduced rates, by reason of having had 
no original expense about the designing and advertising. Déception 
of purchasers was alleged. The bill prayed an injunction restraining 
the Publishing Company — 

"from advertising said type-face design by reprodueing or copying the same 
in any priuted matter, or approprlatlng, reprodueing, or copying by any meth- 
od or means said original type face known in your orator's advertising as 
'Caslon Bold,' or from making or selling or offering for sale type having the 
face design known as 'Caslon Bold' as aforesaid, or any copy thereof, and 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from In any way using or appropriating for its use tbe name 'Oaslon Bold' 
for type, and from in any way interfering witli tbe business of your orator 
in tbe manufacture and sale of type having said original face design." 

The jurisdiction of the Circuit Court was not invoked by reason of 
an alleged infringement of a statutory trade-mark, but only because 
of the diverse citizenship of the Foundry and the Publishing Company. 

The Publishing Company demurred to so mtich of the bill as alleged 
the manufacture and sale of "Caslon Bold" type face "otherwise than 
as under the name of 'Caslon Bold' or as type manufactured by the 
complainant," setting forth as ground of demurrer that the complain- 
ant had neither patent nor trade-mark. The demurrer was overruled, 
with leave to the respondent to raise at the final hearing ail questions 
raised by the demurrer. The amended answer denied the complain- 
ant's ownership of the type face, alleged that "Caslon Bold" was a 
generic term "incapable of exclusive appropriation by any one," and 
denied fraud or deceit on its Own part. Evidence was taken, and the 
Circuit Court in its final decree enjoined the Publishing Company 
from using the name "Caslon Bold" to designate its type, but dis- 
missed the bill in so far as it sought to restrain the Publishing Com- 
pany from copying the Foundry's type and selling the copy. The 
P'oundry appealed to this court. 

In substance, the case is this: The Foundry designed a type which 
the printing and publishing trades hâve found désirable. This de- 
signing involved expense, and the type so designed became well known 
to printers and to publishers under the name "Caslon Bold." The 
former were largely guided in their choice by the approval of the lat- 
ter, while the pubhshers rested their approval upon the ultimate ap- 
proval of the gênerai public. The Publishing Company imitated this 
type. The Foundry treats the case as one of unfair compétition, and 
likens the shape and design of "Caslon Bold" type to the mark or label 
which is used to designate an article as the make of a particular manu- 
facturer. It contends that this is an ordinary case of unfair compé- 
tition. 

So far as this case is concerned, however, the type face is in efïect 
the type itself. The expense incurred by the Foundry was concerned 
only with the design, not with the composition of the material, or with 
the shape of the métal body which carried the face. The expense of 
advertising was the expense of advertising the type face. 

"The advertising necessary to market a new type face and put It falrly be- 
fore tbe printers of the country calls for the best efforts of expert printers 
and advertisers." Complainant's expert Weatberly, A. 1403, Rec. p. 274. 

"The success of a foundry dépends upon its line of popular selling faces." 
Complainant's expert Orchard, A. 299, Rec. p. 88. 

Doubtiess those skilled in the trade would know "Caslon Bold" type 
as the complainant's manufacture so long as other foundries ref rained 
from copying it. Speaking generally, however, the trade regarded 
only the design itself, and treated that as the essence of the type. The 
design was not the label or authentication of that which was otherwise 
désirable, but was the very desideratum itself. Hère the alleged labels 
on the goods are the very goods themselves. The learned Circuit 
Judge said in his opinion: 
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"There Is no clalm on the part of the complalnant to be protected with réf- 
érence to the style of typography produced by the type." 

There is no direct claim, indeed; but indirectly, by an ingénions ex- 
tension of the doctrine of unfair compétition, the complainant seeks 
protection for a monopoly of "Caslon Bold" type or typography. 
This the complainant admitted, and urged in its argument before this 
court. 

The considérations above stated make plain that the doctrine of 
unfair compétition will not support the enlargement of the decree 
which the complainant seeks. The basis of an action for unfair com- 
pétition is not merely an ovvnersliip of a manufacturer's label, but also 
deceit or fraud on the defendant's part in the use of the label which 
will deceive a purchaser or user of the article labeled. 

"The cardinal rule upon the subject Is that no one shall, by imitation or 
any uufair device, iuduee the public to belleve that the soods he offers for 
sale are the goods of another, and thereby appropriate to himself the value of 
the repiitation which the other has acquired for its own products or nierchan- 
dlse." Proctor & Gamble Co'. v. Globe Reflning Co., 92 Fed. 357, 361, 34 O. 
C. A. 405, 408. 

By the language of .its correspondence the défendant emphasized 
that its type is not of the complainant's manufacture, but is cast more 
cheaply and by a diiïerent process. The Foundry sought to show, 
indeed, that by reason of the Publishing Company's action a jobber 
in type might deceive a purchasing printer. But no évidence of this 
deceit is shown. It is highly improbable, and it is not what the Foun- " 
dry complains of . The défendant has not sought to avail itself of the 
complainant's réputation as a founder, but of its taste and skill as a 
designer. This it may do. It may copy the complainant's type, so 
long as it does not prétend that the copy is an original product of the 
complainant. The doctrine is clearly stated by the Suprême Judicial 
Court of Massachusetts in a case concerned with the sale of zithers : 

"Under such circumstances the défendant has the same right that the plain- 
tifC has to manufacture instruments in the présent form, to imitate the ar- 
rangement of the plaintifC's strings or the shape of the body. In the absence 
of a patent, the freedom of manufacture eannot be eut down under the name 
of preventing unfair compétition. Dover Stamping Co. v. Fellovt'S, 163 Mass. 
191 [40 N. E. 105, 28 L. R. A. 448, 47 Am. St. Rep. 448]. See Singer Manu- 
facturing Co. v. June Manufacturing Co., 163 U. S. 169 [16 Sup. Ct. 1002, 41 
Iv. Ed. 118]. AU that can be asked is that précautions sliall be taken, so far 
as are consistent with the defendant's fundamental right to make and sell 
what he chooses, to prevent the déception which no doubt he desires to prae- 
tice. 

"It is true that a defendant's freedom of action with regard to some subsid- 
iary matter of ornament or label may be restrained, although a right of the 
same nature with its freedom to détermine the shape of the articles whicli it 
sells. But the label or ornament is a relatively small and Incidental affair, 
which would not exist at ail, or at least would not exist in tliat shape, but for 
the intent to deceive ; whereas, the instrument sold is made as it is, partly at 
least, because of a supposed or established désire of the public for instru- 
ments in that form. The défendant has the right to get the beneflt of tiiat de- 
sire, eveu if created by the plaintiff. The only thlng he has not the right to 
steal is the good will attaching to the plaiutiiï's personallty, the beneflt of the 
public's désiré to hâve goods made by the plaintiff." Flagg Mfg. Co. v. Hol- 
way, 178 Mass. 83, 90, 91, 59 N. E. 667. 
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Of the cases cited by the complainant, Board of Trade v. Christie, 
198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031, is not based upon the 
doctrine of unfair compétition, and has no bearing upon the case at 
bar. In most or ail of the other cases cited by the complainant deceit 
as a necessary élément of the complainant's case was emphasized. 
The decree of the Circuit Court seems to exclude possible déception 
by the défendant, and the complainant does not suggest that it be 
strengthened, except by giving to the complainant a monopoly of the 
manufacture of the type itself. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 



In re GERBER.t 
FREEDMAN BROS. CO. et al. y. PARKER. 
(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 
No. 1,871. 

1. Bankbuptct (§ 400*) — Exejeptions— Natubb of Peoceedinqs— Bquitt. 

Courts of bankruptcy proceed on équitable principles and will not sus- 
tain a positive fraud comnaltted by the bankrupt In an endeavor to ex- 
tend bis exemptions any more than It would be sustalned by a court of 
equity. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 400.*] 

2. Bankruptcy (§ S96*) — Exemptions— Homestead—Feaud. 

On Aprll 15, 1909, the bankrupt, with knowledge of hls Insolvent con- 
dition and approachlng bankruptcy, paid $200 on the purchase priée of 
property thereafter claimed as a homestead. Later in that month an 
Involuntary bankruptcy pétition was filed agalnst him which he strongly 
coutested and durlng the pendency thereof eonverted $1,100 then in hls 
possession into a certiflcate of deposit payable to hls attorneys and de- 
livered the same to them to prevent credltors from garnlsheeing it On 
May 18th following, such attorneys stlpulated with the attorney for the 
petltionlng credltors that the pendlng proeeeding be dlsmlssed and that 
the costs be paid out of the proceeds of the certiflcate and the balance 
returned to the bankrupt and that he should then consent to be Immedi- 
ately adjudged a bankrupt on a new pétition filed by other attorneys for 
other credltors. A futile effort to persuade the bankrupt to consent to 
an adjudication on the first pétition having been made, it was dismissed, 
and on the next day a new pétition was filed agalnst him on which an 
adjudication followed, but during the intérim he paid from the certiflcate 
of deposit and other moneys held by him the balance of $1,300 on the 
priée of the property, receivlng a deed, and immediately filed a déclara- 
tion of homestead. Ifcld. that such transaction was fraudulent, and that 
the bankrupt was not entitled to hold the property exempt as bis home- 
stead. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 396.*] 

3. Banketiptct (§ 400*) — Exemptions— Allowance— Procédure. 

While exemptions allowable to a bankrupt dépend on the statutes of 
the State, the manner of claimlng them and the proceedings to set apart 
and award them to the bankrupt are regulated by Bankruptcy Act July 
1, 1898, c, 541, 30 Stat, 544 (U. S. Comp. St. 1901, p. 3418). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.*] 

*For other cases see same toplc & 3 numbeb In Dec. & Am. Dlgs. 1907 to data, A Rep'r Indexa 
t Rehearing denied May 22, 1911. 
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4. Bankktjptct (§ 22*) — Exemptions— RuLES—roRMS—EBTECT. 

The mies and f orms prescribed by the Suprême Court Hnder and by 
vlrtae of the bankniptcy act for Its administration hâve the force and 
efCect of law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec.; Dlg. § 22.*] 

5. Bankbtjptcy (§ 399*) — Exemptions— Award— Time— Fobm—Waiver. 

Wliere a bankrupt falled to njake elaim for his exemptions in the man- 
ner and within the time prescribed by Bankruptcy Act July 1, c. 541, § 
47, 30 Stat. 557 (U. S. Comp. St. 1001, p. 3438), General Orders 17 and 38, 
and Form 47 (32 GO. A. xix, xXxVii, Ixxvi; 89 Fed. viii, xvi, lii), the 
riglit to exemptions was waived. 

[Ed. Note.— For other cases, see Bankniptcy, Dec. Dig. i 399.*] 

Pétition for Revision of Certain Orders in Bankruptcy of the United 
States District Court for the Northern Division of the Western Dis- 
trict of Washington. 

In the matter of bankruptcy proceedings of Benjamin Gerber. On 
pétition of Freedman Bros. Corhpany and others to revise certain or- 
ders granting exemptions to the bankrupt. Reversed with directions. 

The bankrupt was a retall dealer in women's wearing apparel in the city 
of Seattle, and was adjudged bankrupt May 19, 1909, by the court below. 
His schedules of assets and liabilitîes were filed Mav 27, 1909. 

The bankrnptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Oomp. St. 
1901, p. 34181), provides that it shall not affect the allowance to bankrupts 
of the exemptions which are prescribed by thé state laws in force at the time 
of the filing ôf thé pétition in the state wherein they bave had their domicile 
for the six montbs, or the greater portion thereof, immediately precediug the 
âling of the pétition. 

The state statute applicable t(J thé case Is found in subdivision 4 of section 
563 of Remington and Rallinger's Annotated Codes and Statutes of Washing- 
ton, which reads as follows: "To each householder, two, cows, with their 
çalves, five swine, two stands of bées,, thlrty-six domestic fowls, and provi- 
sions and fuel for the cômfortable maintenance of such householder and fam- 
Ily for six m^nths; also feed for such animais for six months: Provided, 
that in case such householder shait not possess or does not désire to retain 
the animais above named, he may sélect from his property and retain other 
property, not to exceed two hundred and fifty dollars coin in value. The sé- 
lection in the proviso mentioned shall be tnade in the manner and by the 
person, and at the time mentioned in subdivision three, and sald sélection 
shall hâve the sàme effiect as sélections maîde under subdivision three of this 
section." 

The preceding subdivision çf the same section, to wit, subdivision 3, Is as 
follows: "To each householder, one bed and bedding, and one additional bed 
and bedding for each additional member of the famlly, and other household 
goods, utensils, and furniture, not exceeding five hundred dollars coin in 
value. The other household goods and utensils, and furniture specifled above 
shall, on the demand of the officer having the exécution or attachment in 
hand, he selected by the husband if présent. If not présent they shall be se- 
lected by his wife, and in case neither husband or wife, nor other person 
entitled to the exemption by having the description of a householder shall 
be présent to make the sélection, then the sheriff shall make a sélection of 
the household goods. utensils aud furniture, equal In value to sald five hun- 
dred dollars, and shall return the same as exempt by inventory, and such 
sélection by the sheriff or other person described above shall be prima facie 
évidence— (1) That such household goods, utensils and furniture are exempt 
from exécution and attachment; (2) That the value of the property so se- 
lected Is not over five hundred dollars." 

lu compllance with the bankruptcy act, which requires the bankrupt to 
include in his schedules "a partieular statement of the property clahued as 

•For other cases see same topic & 5 itombkb In Dec. * Am. Dlgs. 1907 to date. & Rep'r IndeiBi 
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exempt," etc., Gerber, in Schedule B (5), listed wearing apparet of himself 
and famfly, and also certain specifled tiousehold goods and effects, concernlng 
which tliere is no controversy. He also claimed in the schedule mentioned 
$250 in casli by virtue of the above provision of the statute of the state o£ 
Washington coneerning animais, and also, by virtue of the same statute, "a 
sufiicient sum ont of the assets of his estate for provisions for hiuiself and 
his family for a period of six months," and also claimed certain real estate 
acquired by him, as hereinafter stated, as a homestead. A trustée of the 
estate vs-as selected. On the 8th of July, 1909, the bankrupt flled with the 
référée in bankruptcy a pétition asking an order directing the trustée to set 
aside to him the property so claimed by him as exempt, in response to which 
pétition the trustée, on the 12th of October, 1909, filed with the référée a 
report, designating and setting aside to the bankrupt ail of the property so 
claimed as exempt, to wit, the wearing apparel and household furniture, 
$250 in money by virtue of the above section of the statute of Washington in 
lieu of cows,' swlne, bées, and fowls, ,$25 a month, aggregating $150, for the 
maintenance of the bankrupt and his family for six months, and also the 
real property claimed as a homestead. 

Within 20 days after the filing of the trustee's report of such exemptions, 
a number of the creditors of the bankrupt joined in filing exceptions thereto, 
dlrected only to the allowance of the cash exemptions and the homestead. 
With respect to the cash exemptions the exceptions were based upon the 
contention that at the time tbe bankrupt flled his schedules the property of 
his estate was stlU in specie, and the bankrupt had ample opportunity to 
make his sélections from such existing property ; tliat he had no rlght to 
claim money in lieu of goods; and that by falling to make his sélection at 
the time and in the manner rirovlded by law he hiid waived such exemption. 
In respect to tbe cash allowance for the maintenance of the bankrupt and 
his family for six months, the contention of the creditors was that the statute 
of Washington does not authorize exemptions in lieu of provisions and fuel, 
either in money or property. The homestead allowance was excepted to on 
the ground that the bankrupt had acquired the homestead in contemplation 
of his immédiate adjudication as a bankrupt and in pursuance of a seheme 
to defraud his creditors. 

The issues thus formed were heard by the référée, who found and decided 
as follows: That, as to the lieu exemptions allowed by the trustée, the facts 
were that no elaini for spécifie property in lieu of the animais and supplies 
was made by or on behalf of the bankrupt ; his only claim being for a cash 
allowance. That the spécifie property which he might hâve claimed on ac- 
count of such lieu exemptions was sold by the trustée, and not more than 
60 per cent, of its value obtained therefor upon such sale. That in view of 
those facts the référée was of opinion, and so lield, that the bankrupt should 
only receive in cash 60 per cent, of the amount to which he would hâve been 
entitled in spécifie property had he made claim therefor, and was therefore 
entitled to $150 in cash oui of the proceeds of the property sold by the trus- 
tée. "That as to the exemptions of property necessary for his maintenance, 
the statute not havlng provlded any amount in lieu thereof, there seemed to 
be no guide to ald in determining how much cash he would be entitled to 
instead of spécifie property if he had made claim therefor ; but the same rea- 
sons would obtain for reducing the cash allowance on this account as for 
that claimed in lieu of certain animais, and the référée agreeing with the 
trustée that $25 per month would hâve been a fair allowance if taken in 
property, 60 per cent, thereof, or $15 per month, would be a fair allowance 
in cash." For the reasons stated, the référée reduced the aforesaid allow- 
ances made by the trustée to $150 and $90, respectively. 

With regard to the homestead claim, the flndings of fact and conclu- 
sions of the référée were as follows: "That on the 15th day of April, 1909, 
the bankrupt paid a deposlt of $200 on the purehase priée of the property 
now claimed as homestead. That at that time he was wholly insolvent, and 
knew himself to be insolvent. That many suits were pending, and were 
threatened by creditors for accounts against the bankrupt long past due. 
That during the latter part of April, 1909, a pétition in involuntary bank- 
ruptcy was filed against the bankrupt by creditors, which pétition was strong- 
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ly eontested by the bankrupt. Tliat during the peudency of sueh proceeding- 
the bankrupt converted $1,100, which he had in bis possession, iiito a bank 
certifieate of deposit payable to the order of Blaine, Tucker & Ilyland. bis 
attorneys, and delivered said certifieate to said attorneys. That bis purpose 
in placing said mouey in that sbape was to prevent credltors from garuisbee- 
ing it. That on May 18, 1909, the bankrupt's attorneys stipulated with the 
attorney for the petitioning creditors that the pending bankruptcy proceed- 
ing be dismissed ; that costs aggregating $237 incurred in said proeeeding be 
pald ont of the $1,100 beld by Blaine, Tucker & Hyland; that the balance 
be paid back to Gerber; and that Gerber should consent to be immediately 
adjudged bankrupt upon a new pétition to be flled against him by other at- 
torneys representing other credltors. That an effort was made by the attor- 
ney who had filed the flrst pétition to persuade Gerber to be adjudged bank- 
rupt upon the flrst pétition, but the bankrupt inslsted upon a disiuissal of 
said flrst pétition and the flling of a new oue. That in pursuance of said 
stipulation the said flrst proeeeding in bankruptcy was dismlssed on the 18th 
day of May, 1909, and on the 19th day of May, 1909, said Gerber was ad- 
judged bankrupt upon a second pétition filed that day. That during the in- 
térim between the disniissal of the flrst pétition and tie flling of the second 
pétition said Gerber paid a balance of $1,.300 cash on the purcbase prlce of 
the property, receiving a deed therefor. ïhat immediately after receiving 
said deed he filed a déclaration of bomestead on said property. ïbat the 
$1,SOO cash so paid was made up of the balance reeelved from Blaine, Tucker 
& Hyland upon the dismlssal of the first iietltion and other moneys beld by 
the bankrupt. From the foregoing facts the court concludes that the bank- 
rupt Invested said funds while i)isol's:ent and knowing himself to be insol- 
vent, for tbe purpose of witbholdlng same from bis credltors ; that the bank- 
rupt insisted upon a disniissal of rhe fii-st pétition In bankruptcy in order 
that he mlght couclude the transaction with respect to tlie purcbase of said 
property before tbe fiUng of the second pétition upon wbich he was adjudged 
bankrupt; that in eijnlty luid good conscience It would seem that in vlew of 
thèse facts said bomestead should not-be set aside to tbe bankrupt as ex- 
empt, but under the liiienil rule laid down by tbe Suprême Court of this state 
said undersigned (refei-ee) wns constrained to liold that it was, notwithstand- 
ing bis opinion as to the equities in\'olved in tlie lu-oposition." 

Upon pétition to tbe court below for a révision of tbe foregoing décision 
of tbe référée, the court confirmed that décision, and heuce tbe proceedlngs 
hère. 

Leopold M. Stern, for petitioner. 
James B. Kinne, for bankrupt. 

Henry F. McClure, Walter A. McCIure, and Wm. E. McClure, for 
respondents. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The mo- 
tion to dismiss the pétition for review is without merit and is denied. 

While it is well-estabHshed law that exemptions in behalf of un- 
fortunate debtors are to be Hberally construed in furtherance of the 
object of such statutes, it should never be forgotten that courts hâve 
not the power to legislate, and can no more add an exemption net 
f airly within the statute than they can take from the statute. So also 
must it be remembered that courts of bankruptcy proceed upon équi- 
table principles, and should no more sustain a positive fraud than 
would a court of equity. In respect to this bomestead claim, botli the 
référée and the District Court expressly recognized its fraudulent 
character. In view of the facts found, it is impossible to see how it 
could bave been otherwise. Hère was a debtor fully conscious of bis 
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tankruptcy, strenuously opposing those of his creditors who wera 
seeking his adjudication as a bankrupt, the while disposing of and 
secreting his cash, and finally consenting to such an adjudication pro- 
A'ided the creditors would (!'=miss their then pending pétition for his 
adjudication as a bankrupt and procure other creditors to file a new 
one ; his obvions pnrjxjse, rnade manifest by liis action, being to put, 
in the intérim, the money to which his creditors were justly entitled 
into property upon which he could and did forthwith déclare a home- 
stead. Sr.rely no court acting upon équitable principles should sus- 
tain such a transaction. 

In denying the validity of a similar claimed exemption, the Circuit 
Court of Appeals for the Fourth Circuit said, in the case of McGahan 
V. Anderson, 113 Fed. 115, 119, 51 C. C. A. 93, 95: 

"As to the homestead exemption, the évidence of the banl;rupt is by no 
means satlsfactory. He admits that he began the érection of the 'house in 
July or August, 1889 — after July Ist.' He does not malce a candid disclo- 
sure as to wliere the money came from to build this house, but, when pressed, 
admitted that a part of it 'came from the sale of goods which he had not 
paid for.' He fails to disclose how much money came from the goods which 
he had purchased and never pald for. He alone was possessed of the infor- 
mation upon the subject. It was his duty, in setting up a claim to a home- 
stead, to show by elear and concluslve proof that at the time he built the 
house upon the property he was in a solvant condition, and able to satisfy 
ail the clainis against him, before he could take money from his business for 
the purpose of securing a homestead. The falr déduction from ail the évi- 
dence in this case tends clearly to prove that at the time he commenced the 
érection of this house he was in a failing condition, if not insolvent. He 
built this house upon a lot owned by his wife, and afterwards had it con- 
veyed to himself in order that he might hâve it set apart as a homestead. 
This is a most potential fact to show that he was shaping his course to pro- 
tect himself as far as possible from the conséquence of bankruptcy, which 
the évidence tends to show was imminent at that time, for on the 25th day 
of October followiug a pétition of involuntary bankruptcy was flled against 
him, and In less than a month he was adjudlcated a bankrupt. We deeni it 
unnecessary to discuss the évidence in détail flled in this case, but content 
ourselves with the conclusions that we hâve reached based upon ail the évi- 
dence, more particularly on the évidence of the bankrupt himself." 

See, also, In re Mayer, 108 Fed. 599, 47 C. C. A. 512; In re H. 
L. Evans & Company (D. C.) 158 Fed. 153 ; In re Boothrovd & Gibbs, 
Fed. Cas. No. 1,652. 

Respecting the money allowance to the bankrupt in lieu of the cows, 
calves, swine, bées, and domestic fowls exempted by the Washington 
statute, it is not claimed that the exact provisions of the statute of that 
State hère in question hâve been expressly construed by the Suprême 
Court of Washington ; but its rulings in the cases of Carter v. Davis, 
Sheriff, 6 Wash. 327, 33 Pac. 833, and United States Fidelity, etc.. 
Co. V. Hollenshead, 51 Wash. 326, 98 Pac. 749, are quite suggestive 
of the true construction of the provisions of that statute. The first 
of the cases mentioned was brought by the wife of one R. P. Carter 
against the sherifï of one of the counties of the state of Washington 
to recover certain property levied by the sherifï under certain w.rits 
of attachment issued against R. P. Carter, and also to recover certain 
moneys, being the proceeds of attached property sold by the sherifï 
by order of court. The property levied upon and sold consisted of 
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two horses named Big Nellie and Fannie, for which the sheriff re- 
ceived $165, and also certain other live stock, consisting of mules, 
horses, and cattle, for which he received $250. R. P. Carter having 
left the State, his wife, " 'acting for the said R. P. Carter, and in his 
absence,' duly and legally clairned of the appellant (sheriff) as ex- 
empt from attachment and sale, and as being community property 
of the respondent (plaintifï) and the said R. P. Carter, certain house- 
hold goods and furniture," not exceeding $150 in value, and not in- 
volved in the litigation; and "also $250 in coin, the proceeds of the 
sale of live stock, selected in lieu of the exemptions provided for in 
subdivision 4 of section 486 of the Code of Civil Procédure ; and also 
the sum of $165, the proceeds derived from the sale of the horses Big 
Nellie and Fannie." The court said: 

"Now, concedlug that R. P. Carter was a householcJer at the time of the 
levy, and It appearing that his family consisted of his wife, the respondent, 
only, he had a right as such householder, if entitled to any exemption what- 
ever, to retain one bed and bedding and other household goods and utensils 
and furniture, such as he might sélect, but not exceeding $500 coin In value. 
Code Oiv. Proe. § 48C, subd. 3. The respondent, as liis représentative, se- 
lected the 'bed and bedding' and certain other household goods, utensils, and 
furniture, not exceeding $150 In value, none of which were levied upon by the 
appellant, and then demanded of appellant, in lieu of other property of like 
character which was not selected, and perhaps not even possessed by lier 
husband, $250, the proceeds of the sale of the live stock above mentioned, 
none of which was clalmed to be exempt at ail, and also the sum of $1(!5, 
the proceeds derived from the sale of the two horses Big Nellie and lï'anuie. 
The claim to this $250, in the hands of the sheriff, is manifestly unfouiuled 
in law. The section of the statute referred to authorizes the sélection of 
'other household goods, utensils and furniture,' and prescribes the method 
and. by whom such property hiay be selected, but confers no right to retain 
or sélect other property of a différent character in lieu of that authorîzed to 
be selected and retained." 

If, as the court there held, the right given by the Washington stat- 
ute to sélect "other household goods, utensils and furniture," in cases 
provided for, was confined to other property of the same kind, and 
conferred no right to retain or sélect other property of a différent 
character in lieu of that authorized to be selected and retained, it would 
seem to follow necessarily that the same construction must be given 
to like provisions contained in subdivision 4, § 563, Rem. & Bal. Code, 
Wash. 

The case of United States Fidelity, etc., Co. v. Hollenshead pre- 
sented an appeal from a judgment directing the payment of money in 
the registry of the court to a judgment creditor, upon disallowing a 
claim for exemptions. We extract from the opinion of the court: 

"After trial on the uierits, judgment was entered for plaintifï and against 
défendant, in a suit to recover money upon contract. On the same day, and 
after the trial on the merits, judgment for the sum of $589.41 was entered 
against the First National Bank of Kitzville, Wash., in a garnisiiment pro- 
ceeding ancillary to the main action. Défendants and the garnishee défend- 
ant were represented by the same attorney in ail proceedings prior to the 
rendition of the judgment, The trials being concluded on the 7th day of 
■Tune, the court announced its judgment In each case, but they were not 
formally entered until the lOth day of June, 1907. On the day prior to the 
formai entry of the judgments, défendant Hollenshead made and flled a 
claim for exemptions, in the folio wing form: 
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"'State of Washington, County of Àdams— ss.: I, Aarbn Hollenshead, one 
of the above-named défendants, being first diily sworn, on oath do dépose 
and say that the judgment in the above-entltled action was obtained agalnst 

myseff, as one of the défendants, in the sum of $— , on this 7th day of 

June, 1907; that I am a householder, residing in the town of Eitzville, Aâ- 
ams eonnty, Wash. ; that the family conslsts of myself and wife ; that I am 
possessed of household goods, utensils, and furniture, not equal in value to 
the sum of $500 ; that the same are exempt f rom attachment and exécution ; 
that I am entltled to an exemption, under the statute, to a further exemption 
in the sum of $250 coin, in value; that the above-named plaintifCs hâve re- 
covered judgment agaiiist the First National Bank of Ritzville, Wash., gar- 
nlshee défendant, in the sum of $589.41, in tlie above-entltled action; that 
I am entitled to the sum of $250 in lieu of cows, calves, swine, bées, fowls, 
and feed therefor, which I do not own or possess, out of the moneys which 
the said First National Bank of Ritzvillé now hâve in their possession and 
from which the said judgment stands against.' 

"Execution having issued, the garnishee défendant paid the amount found 
to be due from it to appellant into the registry of the court, and thereafter 
upon motion the court ordered the money paid over to plaintif! in satisfac- 
tion of its judgment. Upon thèse proceedlngs défendant predicates error, 
and Inslsts that, under the libéral rules applied by this court in construing 
exemption statutes, tbe money should hâve been paid over to him as exempt. 
However, we believe that the rule relied upon by appellant cannot be invoked 
until a claim has been made at the proper time and in a proper manner. 

"The law is solicitons for the welfare of the debtor, but it also recognizes 
the rights of the creditor to fully satisfy his judgment out of the property 
of the debtor that is not exempt from exécution. The right to claim prop- 
erty in lieu of other property specifically exempted by statute is a privilège, 
and will be waived unless asserted at the time and in the manner expressly 
or impliedly reuuired by the law. 12 Am. & Eng. Encyc, Law (2d Ed.) 198," 
where the law is stated to be as follows: 

"If a statute exempts a particular kind of property or spécifie articles only, 
the right of exemption does not extsnd . to any other kind of property or to 
any other articles." 

See, also, Cyc. vol. 18, p. 1381. 

The ruling therefore of the Suprême Court of Washington is that 
claims to such exemptions as those in question conferred by the Wash- 
ington statutes must be seasonably made. 

While the exemption right in the case in hand dépends upon the 
statutes of Washington, as has already been said, the manner of claim- 
ing such exemptions and of setting apart and awarding them is reg- 
ulated by the bankruptcy act. In re Friedrich, 100 Fed. 284, 40 C. C. 
A. 378 ; In re Mayer, supra. And the Suprême Court, by virtue of 
the bankruptcy act, has prescribed the time and manner of preferring 
such claims. No. 38 of the General Orders in Bankruptcy, so pre- 
scribed, provides : 

"That the several forms annexed to thèse gênerai orders shall be observed 
and used." 32 C. C- A. xxxvli, 89 Fed. xvi. 

And the officiai form so annexed requires, among other things : 

"A particular statement of the property claimed as exempted from the 
opération of the acts of Congress relating to bankruptcy, giving each item of 
property and its valuation ; and, if any portion of it is real estate, its loca- 
tion, description, and présent use." 

General Order 17 (32 C. C. A. xix, 89 Fed. viii), which defines the 
duties of the trustée, requires him to "make report to the court within 
tweiity days after receiving the notice of his àppointment, of the ar- 
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ticles set off to tlie bankrupt by him, according to tKe provisions of 
the forty-seventh section of the act, with the estimated value of each 
article, and any créditer may take exceptions to the détermination of 
the trustée within twenty days after the filing of the report." 

Section 47 of the act, reîerred to in the order last quoted, also de- 
fînes the duties of the trustées, which duties include the direction to 
(11) "set apart the bankrupt's exemptions, and report the items and 
estimated value thereof to the court as soon as practicable after their 
appointment." 

And Form 47 (32 C. C; A. Ixxvi, 89 Fed. lii) prescribed by the Su- 
prême Court requires the trustée to set forth in the report which is 
thereby recïuired of him a schedule of the "property designated and 
set apart to be retained by the: bankrupt aforesaid, as his own prop- 
erty, under the provisions of the acts of Congress relating to bank- 
ruptcy." 

The rules and forms sb prescribed by the Suprême Court under 
and by virtue of the bankruptcy act bave the force and effect of law, 
and it therefore seems to us to resuit necessarily that the bankrupt 
hère, even though it should be conceded that he was not limited to 
the species of property specified in the statute of Washington as here- 
inbefore indicated, lost any right he may hâve had to the exemptions 
claimed, by his failure to make the claim in the manner and within 
the time legally prescribed therefor. And it has been so decided. In 
re Von Kern (D. C.) 135 Fed. 447 ; In re Blanchard (D. C.) 161 Fed. 
793; In re Prince & Walter (D. C.) 131 Fed. 546; In re Dufïy (D. 
C.) 118 Fed. 926; In re Staunton (D. C.) 117 Fed. 507; In re Has- 
kin (D. C.) 109 Fed. 789; In re Wunder (D. C.) 133 Fed. 821; In 
re Pfeifïer (D. C.) 155 Fed. 892. See, also, Moran v. King, 111 Fed. 
730, 49 C. C. A. 578. 

It also results from what has been said that the bankrupt was not 
entitled to the cash allowance in lieu of provisions and fuel. 

The judgment is reversed, with directions for further proceedings 
in accordance with the views above expressed, and with costs in favor 
of the petitioners and against the respondent. 



CHAS. H. LITXT CO. v. BRENT. t 
(Circuit Court of Appeals, Ninth Circuit February 6, 1911.) 
No. 1,825. 

Sa1.es (§ 88*) COTÎSTEUCTTON OF COKTRAGT TOB SALB OF SeED— "WBIÛHT OÏ 

BUSHEI^QUESTION FOR JTJRY. 

Plalntiff, a seed dealer In Kentucky, by letter offered défendant, a 
dealer In Seattle, blue grass seed "at $1.40 per bu. f. o. b. cars," guar- 
anteelng "that It will test 21 pounds to the measured bushel." Défend- 
ant aceepted by wire conflrmed by letter, descrlbing the purchase as 
"One minimum car ♦ » * blue grass seed weighing 21 Ibs. to the 
bushel at $1.40 per bushel f. o. b. cars." Plaintiff wrote: "Yours • » » 
confirming purchase of blue grass seed from us duly to hand and seems 
to be correct. * • • Kentucky blue grass seed testlng 21 # to the 

*For other cases see same topic & § nvmeek in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe* 
t Eehearlng denled Marcb 10, 1911, 
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measured bushel at $1.40 per bu. (14#) f. o. b. cars hère." The seed 
was shipped, and the controversy between the parties was as to whether, 
Tinder the contract, 14 or 21 pounds constituted a bushel. Plaintlff al- 
leged, and offered évidence tendlng to prove, that by custoin in the seed 
trade 14 pounds was a bushel, while défendant denied the eustom, and 
introduced évidence tending to prove that it did not exist vpest of the 
Missouri river, and that défendant had never heard of it. Held, that 
the contract on its face was ambiguous as to the number of pounds to 
be delivered for a bushel, and that under the évidence the question was 
one for the Jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 248-250 ; Dec. Dig. 
§ 88.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Action at law by N. Ford Brent against the Charles H. Lilly Com- 
pany. Judgment for plaintiff (174 Fed. 877), and défendant brings 
error. Reversed. 

John H. Allen and Walter B. Allen, for plaintiff in error. 

Harold Preston and E. M. Carr, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Both parties to this action are engaged în 
the seed business. The défendant in error was plaintiff in the court 
below, where he brought the action to recover of the plaintiff in error, 
défendant below, $3,024 for a certain carload of 270 bags of fancy 
cleaned true Kentucky blue grass seed of the alleged weight of 30,240- 
pounds, with interest and costs, alleged by the plaintiff to hâve becn 
shipped to the défendant in pursuance of certain correspondence set 
forth in the complaint, consisting of a letter of the plaintiff to the 
défendant of date June 17, 1908, a telegram from the défendant to 
the plaintiff of date June 22, 1908, and a letter from the défendant to 
the plaintiff of date Avigust 3, 1908. Those letters and that telegram 
are as follows: 

"Chas. S. Brent & Bro. 

"Panrls, Ky., June 17, 1908. 
"Jless. Chas. H. Lilly & Co., Seattle, Wash.— Denr Sirs: Wc oJïer you, for 
■wire acceiitauce and if unsold 325 bags of Fancy Cleaned True Kentucky Blue 
Grass Seed at $1.40 per bu., f. o. b. cars hère, August, Sept, or October shii)- 
ment. Saniples of the new erop wlll not be ready before the first of August, 
but we will guarantee to deliver only new crop and that it will test 21 pounds 
to the measured bushel. Hoping to be favored with your order, we are 
"Yours truly, Chas. S. Brent & Co." 

"Seattle, "Wn., .lune 22. 
"Chas. S. Brent & Bro. 

"Book order one minimum car Kentucky blue grass, yours 17th. 

"The Chas. H. Lilly Co." 

"Seattle, August 3, 1908. 
"Chas. S. Brent & Bro., Paris, Kentucky — Gentlemen: Eeferring to our réq- 
uisition No. 7272, June 22d, please ship Kentucky blue grass at your earliest 
conveulence. We are advised that minimum car load weight is 30.000 pounds 

»For other cases see eame topic & S numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and tlirough rate $1.35. Please route via L. & N., St. Louis, C. B. & Q. and 
N. P. 

"Yours truly, Ttie Chas. H. Lilly Oo., Per N. H. Nlvision. 

The complaint also contained this allégation : 

"That by the gênerai custom of seed merchiants in the United States of 
America, existlng during ail of tbe year 1908 and long prlor thereto and ever 
since, the welght of a bushel of Kentueky blue grass seed was and is fixed at 
14 pounds for the purpose of ascertaining and determinlng the priée or value 
of any quantity of such seed sold at a fixed rate per bushel. That at ail times 
herein mentioned the said gênerai custom of seed merchants was well known 
to the défendant as weU as to the plaintiff, and ail of the dealings between 
the plalntiflC and défendant, hereinafter alleged and described were made sub- 
ject to and controiled by said gênerai custom." 

By its answer the défendant put in issue the allégations of the com- 
plaint in respect to the custom of seed merchants. 

The défendant admitted the correspondence set out in the complaint 
and above quoted, and set up in défense that the défendant, on or 
abdut June 22, 1908, purchased of the plaintiff the blue grass seed 
referred to in the foregoing correspondence, upon the following writ- 
ten réquisition, to wit: 

"The Chas. H. Lilly Co. 
"Established 1885. 



"Send bili In duplicate to Seattle. 

"Purohase Contract. 



"No. 7.272. 
"Five réquisition number. 



"Seattle, June 22, 1908. 



"Chas. S. Brent & Bro., Paris Kentueky: 

"Ship to the Chas. H. Lilly Co., Seattle, Wash. 

"Ship when — Aug. Sent Oct., 1908, our option. 

"No drayage allowed on this order. 

"The follovping articles: 

"One minimum car New Crop Fancy Cleaned True Kentueky Blue Grass 
Seed weighing 21 Ibs. to the bushel at $1.40 per bushel, 'F. o. b. cars Paris, Ky.' 

"Per your quotation June ].7th. 

"Confirmlng our wire to you this date as follows: 'Book order one mini- 
mum car Kentueky Blue Grass Yours Seventeenth.' 

"Ordered by F. L. 

"Date received 9/15. 

"Amt. received 30,24a 

"Tally sheet 5,G34. 

"Involce date 8/23. 

"Amount 2,006.67. 

"Freight 408.24. 

"Paid Sep. 15, 1908." 

The answer alleged that thereafter, to wit, on or about August 23, 
1908, the plaintiff loaded on board car at Paris, Ky., 30,340 pounds 
of such seed, amounting to 1,440 bushels, and shipped the same to the 
défendant, in payment of which the défendant tendered to the plaintiff 
$2,016 in accordance with the contract between the parties, having pre- 
viously paid freight and other charges thereon, and that it continues 
such tender. 

The case was tried before the court with a jury, and upon the 
conclusion of ail of the évidence a peremptory verdict for the plain- 
tiff was directed by the court and accordingly returned, to which 
action an exception was reserved by the défendant. 
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The record shows that the real controversy between the parties was 
whether the contract called for 14 or 21 pounds of seed to the bushel. 
The alleged custom among seedmen to regard 14 pounds of such seed 
as constituting a bushel was put in issue by the answer, and, while 
there was much testimony on behalf of the plaintiff tending to support 
his allégation in that regard, the défendant introduced testimony tend- 
ing to show that the custom did not exist west of the Missouri river, 
that it never heard of such custom, and that in the Seattle market the 
custom was to buy and sell by the pound only. The court below, in 
passing upon the motion for a new trial which was made, recogni/ed 
the correctness of the obvious point that, if the question of such 
custom was an open one, the case should hâve been submitted to the 
jury ; but the learned judge was of the opinion that the correspondence 
precluded the défendant from disputing the claim of the plaintiff that 
14 pounds of such seed constituted a btishel according to the terans c-ï 
the contract. 

Is that so? In the first place, it is to be noted that the plaintiff s 
évidence in respect to the custom was admitted over the defendant's 
objection and exception; the objection being that there was no am- 
biguity about the written contract, but, on the contrary, that it was 
clear and snecific to the effect that a bushel was to consist of 81 pounds 
of seed. The only ground for the admission of such évidence was that 
it might aid in the true construction of the contract. If needed for 
that purpose, it was clearly a matter for the jury, since the évidence 
upon the subject was conflicting; and such could only hâve been the 
theory upon which the alleged custom was set up in the cornplaint. 

The original offer of the plaintiff to the défendant was "325 bags 
of Fancy Cleaned True Kentucky Blue Grass Seed at $1.40 per bu., 
f. o. b. cars" at Paris, Ky., guaranteed to "test 81 pounds to the meas- 
ured bushel," August, September, or October shipment. The defend- 
ant's télégraphie response of date June 22d to that offer was, "Book 
order one minimum car Kentucky blue grass, yours 17th." This tele- 
gram was followed on the same day by the defendant's "réquisition" 
(Form No. 7,372) confirming its telegram, and expressly describing 
the article ordered as : "One minimum car New Crop Fancy Cleaned 
True Kentucky Blue Grass Seed weighing 21 Ibs to the bushel at 
$1.40 per bushel, f. o. b. cars Paris, Ky. Per your quotation June 
17th." 

This réquisition or order was answered by the plaintiff under date 
June 27, 1908, as follows : 

"Paris, Ky., June 27-1908. 
"The Chas. H. Lilly Co., Seattle, Wash. — Gentlemen: Yours of the 22d 
(yours No. 7.272) confirming purchase of Blue Grass Seed from us duly to 
hand and seems to be correct. 325 bags Fancy Cleaned True Kentucky Blue 
Grass Seed, testing 21df: to the measured bushel, at $1.40 per bu. (14#) f. o. b. 
cars hère. While the shipment is optional with you as to Aug., Sept, or Oc- 
tober yet we would like for you to express your préférence now so that there 
will be no delay in making the shipment when you want it. You understand 
that vve are generally very much rusbed during thèse months and would not 
like to sell to others up to capaclty for August and then learn that you wanted 
your car shipped that month. Awaitiug your further favors, 

"Yours very truly, Chas. S. Brent & Bro." 
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In reply to the foregoing letter of June 27th, the défendant wrote as 
foUows : 

"Seattle, 7-2-08. 

"Chas. S. Breiit & Bro., l'aris. Kentucky — Gentlemen: Answerlng your 
favor of the 27th, we wish to correct your underwtaiuling of our order. ïhls 
called for minliiuiiii car of 15 tons and not for .'525 bags. We would Ilke t» 
hâve shipnient bctweeii August 15th and Septeniber 15th providing new crop 
is harvested by that time, but uotify us and send saniple before shipping so 
that we wUl be ready to take care of the seed." 

Subséquent correspondence occurred between the parties in rela- 
tion to the dispute that arose between them, but the contract is to be 
found in the correspondence already set forth, commencing with the 
plaintiff's offer to sell the défendant the seed at "$1.40 per bu., f. o. b. 
cars" Paris, Ky., with a guaranty that the seed would "test 31 pounds 
to the measured bushel." What is the meaning of the word "test" as 
hère used? There is nothing in the letter expressly indicating its 
meaning. The défendant seems to hâve understood it as meaning 
"weight," for in its written réquisition or order of June 22d, confirm- 
ing its telegram of the same date, it ordered one minimum car load of 
the seed offered "weighing 21 Ibs. to the bushel at $1.40 per bushel, 
f. o. b. cars Paris, Ky. Per your quotation June 17th." The view of 
the court below was that the défendant was bound to "treat fourteen 
pounds as a bushel," because of the plaintiff's letter of June S'î'th ac- 
knowledging receipt of the defendant's réquisition or order, and the 
latter's failure to make any objection to the description of the thing 
sold therein contained, while calling attention to the fact that the 
order called for one "minimum car of 15 tons and not for 325 bags." 

The letter of the plaintiff to the défendant of June 27th upon the 
point in question is as f ollows : 

"Yours of the 22d (yours No. 7,272) conflrming purchase of Blue Grass 
Seed from us duly to hand and seems to be correct. 325 bags Fancy Cleaned 
True Kentucky Blue Grass Seed, testlng 21 # to the measured bushel, at 
$1.40 per bu. (14#) f. o. b. cars hère" Paris, Ky. 

The plaintiff knew by the réquisition which he received that the 
■défendant understood the word "test," as applied to the seed in the 
plaintiff's original offer of it, to mean "weight," for the order was for 
one minimum car of seed "weighing 31 Ibs. to the bushel at $1.40 
per bushel." There is certainly no ambiguity about that language. 
The court below said in its opinion denying the defendant's motion for 
a new trial that "there can be no question but that the plaintiff at ail 
times understood the contract to call for 14 pounds to the bushel." 

We are unable to discover any ground for that statement. If the 
plaintiff did not understand the defendant's order, or did not think it 
therein correctly interpreted the word "test" in his original offer of 
the seed for sale, ought he not to hâve frankly said so? Instead, in 
his letter of June 37th acknowledging receipt of the defendant's order, 
he said that it "seems to be correct," and proceeded to add in his let- 
ter: "335 bags Fancy Cleaned True Kentucky Blue Grass Seed, test- 
ing 31# to the measured bushel, at $1.40 per ïju. (14#) f. o. b. cars." 

This is the first time 14 pounds appeared in the correspondence be- 
tween the parties. What did it mean? On the trial it was shown that 
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the défendant had for a number of years issued a seed catalogue in 
which it listed, among other articles, Kentucky Blue Grass Seed as con- 
taining 14 pounds to the bushel ; but there was évidence on the part 
of the défendant tending to show that this was inserted only for the 
purpose of informing farmers and others using such seed that 14 
pounds in weight should be sown where the directions called for the 
sowing of a bushel. It is manifest that such considérations were for 
the jury if the contract was ambiguous. 

When the plaintiff first offered the défendant the seed, he said noth- 
ing about 14 pounds, but that it would "test" 21 pounds to the bushel. 
When the défendant gave its order in pursuance of that offer, it or- 
dered one minimum car load "weighing 21 Ibs. to the bushel, at $1.40 
per bushel," which interprétation Ijy the défendant of the meaning of 
the word "test," as used in the offer, the plaintiff said in bis letter of 
June 27th "seems to be correct," and made no objection unless it can 
De found in the next succeeding terms, to wit: "325 bags Fancy 
Cleaned True Kentucky Blue Grass Seed, testing 21# to the measured 
bushel, at $1.40 per bu." (14#) f. o. b. cars." 

The figures and symbol in parenthèses (meaning 14 pounds) so 
mserted by the plaintiff, taken in connection with the preceding cor- 
respondence between the parties, and for the first time appearing 
therein, are, in our opinion, ambiguous, and their meaning, taken in 
connection with the balance of the correspondence, should hâve been 
left to the détermination of the jury, in view of ail the facts and cir- 
cumstances of the case, under appropriate instructions from the court. 

The judgmènt is reversed, and the cause remanded to the court be- 
low for a new trial. 



BOISE CITY, IDAIIO, v. BOISE ARÏESIAN IIOT & COLD WATER CO., 

Limited. 

(Circuit Court of Appeals, Nlntli Circuit. February 6, 1911.) 

No. 1,875. 

1. Franchises (§ 2*) — Spécial Pdivileges— Grant. 

Franchises and spécial privilèges must be construed most strongly 
against the grantee and in favor of the governnient. 

|Ed. Note. — For other cases, see Franchises, Cent. Dig. § 2; Dec. Dlg. 
§ 2.*] 

2. Municipai, Corporations (§ 58*) — Délégation of Power— Construction. 

Législative grants of power to municipal corporations must be strictly 
construed to operate as a surrender of the sovereignty of the state no 
further tlian is expresslydeclared by the language tliereof. 

FEd. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
145-147; Dec. Dig. § 58.*] 

3. Municipal Corporations (§ 682*)— Charter— Franchise— Grant—Extent. 

Where the charter of a clty authorlzed it to grant the use of its streets 
for the hiylng of water maius to supply its inhabitants, the clty was 
only authorlzed to grant such use for a reasonable time and could not 
grant a perpétuai franchise under the rule that a municipal corporation 
may not irrevocably surrender any part of its power to control its pub- 

*For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
186 F.— 45 



706 ISe FEDEKAL E^POETEE 

lie streets by contract or otherwlse without the express consent of the 
Législature. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg, $ 
1469; Dec. Dig. § 682.*] 

4. Municipal Oorpoeations (§ 682*) — Waterworks Company— Fbanchise— 
Construction— Tekm—License Feé— Statutes. 

Rev. St. Idalio 188Y, § 2710, provides that no corporation formed to 
supply a City with water niay do so unless previously authorized by ordi- 
nance or unless donc in conl'ormity with a contract between the corpora- 
tion and the eity or town, and that such contract shall not deprive the 
City or town of the right to regulate rates, nor shall any exclusive rlght 
be granted or contract or grant made for a term exceeding 50 years. 
Held that, where a city granted a franchise to defendant's predecessors 
to use the streets for the construction of a water system without specl- 
fying any term for the continuance of the grant, it was not a grant for 
50 years, but a mère Hcense revocable by the city at will, and hence did 
not deprive the eity of the right thereafter to impose on défendant pay- 
nient of a monthly llcense fee for the use of the streets. 

TKd. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
1470; Dec. Dig. § 682.*] 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

Action by Boise City, Idaho, against the Boise Artesian Hot & Cold 
Water Company, Limited. Judgment for défendant, and plaintiff 
brings error. Reversed, with directions. 

The plaintiff in error was plaintiff in the court below, where It brought the 
action to recover from the défendant certain license fées imposed by one of 
Its ordiuances, enacted in 19O0. The facts of the case are undisputed. They 
show, among other things, that the plaintiff in error is a municipal corpora- 
tion operating under a spécial charter granted by the Législature of the ter- 
ritory of Idaho durlng the year 18(53, and subséquent amendments thereto; 
that on the 3d day of October, 1889, the city enacted an ordinauee entitled 
"An ordinance granting Eastman Brothers the right to lay water pipes in 
Boise City," the only two sections of which ordinance are as follows: 

"Section 1. H. B. Eastman and B. M. Eastman, and their successors in In- 
terest in their waterworks for the supplying of mountain water to the rési- 
dents of Boise City, are liereliy authorized to lay and repair their water pipes 
In, through, and along and across the streets and alleys of Boise City, under 
the surface thereof ; but they shall at ail times restore and leave ail streets 
and alleys in, through, along, and across which they may lay such pipes. In 
as good condition as they shall flud the same, and shall ai; ail times promptly 
repair ail damage done by them or their pipes, or by water escaping there- 
from. 

"See. 2. This ordinance shall take efCect from and after Its passage and 
approval." Approved October 3, 1889. 

The Artesian Water & Land Improvement Company having become organ- 
Ized as a corporation under the laws of the state of Idaho for the purpose of 
supplying Boise City and its Inhabitants with water for public and family 
use, the city, on the lOth day of July, 1890, enacted an ordinance entitled "An 
ordinance granting to the Artesian Waler & Land Improvement Company the 
rlght to lay water pipes in Boise City," the three sections of whlch are as 
follows: " 

"Section 1. The privilège of laying down and maintaining water pipes in 
the streets and alleys now laid out or hereafter to be laid out and dedicated 
in Boise City, Idaho, Is hereby granted to the Artesian Water & Land Im- 
provement Company, its successors or assigns. 

"Sec. 2. Ail water pipes placed In said streets and alleys shall be laid 
down in a workmanllke manner, and ail excavations made for pipes shall be 
properly filled, and with ail convenient speed. 

*For other cases see same topic & % nvmbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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"Sec. 3. This ordlnaiice shall take effect and be In force from and after Its 
passage." Approved July 10, 1890. 

Immediately after the enactment of the ordinance In their favor, Eastman 
Bros, proceeded to construct a System of waterworks, conslsting of arteslan 
wells and réservoirs, and laid mains aud pipes under and along tlie streets 
and alleys of Boise City, and to supply the clty and its Inhabitants with pure 
mountain water. In accordance with that ordinance, expending In such con- 
struction over $20,000 to the time they sold their Interest therein to an Idaho 
corporation called the Artesian Hot & Cold Water Company, Limited, here- 
inafter inentloned. 

Immediately after the enactment of the ordinance in favor of the Artesian 
Water & I,and Improvement Company, it proceeded to slnk artesian wells, 
coi':=truot réservoirs, and lay pipes under and along the streets of the City 
and to supply the clty and its Inhabitants with pure, fresh water for munici- 
pal, domestic, and Irrigation purposes, under and pursuant to the aforesaid 
ordinance in its favor, expending in the construction, extension, and Improve- 
ment of its waterworks more than ,$50.000 up to the time of its sale thereof 
to the aforesaid Artesian Hot & Cold Water Company, Limited, as hereinaf ter 
mentioned. 

The Artesian Hot & Cold Water Company, Limited, was organized under 
the laws of the state of Idaho, and was authorized by its articles of incor- 
poration to supply the plaintifC lu error and its inhabltants with water for 
municipal and domestic uses, and to purchase and acqulre the waterworks, 
wells, réservoirs, pipe Unes, properties, rights, and franchises of both the 
Eastman Bros., and the Artesian Water & Land Improvement Company, whlch 
purchase was effected on the 28th day of March, 1891. 

The défendant in error is a corporation organfeed and existing under the 
laws of the state of West Virginia, with its orlncipal place of business at 
Boise City, Ada county, Idaho. Its articles of incorporation auttiorize It to 
carrv on "a waterworks System, and to sell and rent water to the inhabitants 
of the said Boise City and to take, purchase, acqulre, hold. operate, and 
maintain rights and privilèges of water companies, associations, or corpora- 
tions, and to acquire, use, own, and operate ail properties, franchises, rights, 
clalms, privilèges, and everything belonging to tliat certain corporation known 
as the Artesian Hot & Cold Water Company, Limited, and to be the succes- 
sor in every respect of said corporation." 

On the 28th day of August, liX)l, the défendant in error acquired by pur- 
chase from the Artesian Hot & Cold Water Company, Limited, ail of its 
rights in and to both of the water Systems mentioned, and ail of Its said wa- 
ters, as well as ail of the rights and privilèges granted by the aforesaid or- 
dinances, 

The record further shows: That betvsecu the 28th day of March, 1891, 
and the 28th day of August, 1901, the Artesian Ilot & Cold Water Company, 
Limited, supplied the clty and its inbabitants with pure, fresh water for 
municipal, domestic, and other useful purposes, and that during that period 
the population of the clty Increased from about 3,000 to about 6,000 people, 
the area of the city being eularged by the laying ont and platting of additions 
thereto, which were settled upon and occvipied, and during which period the 
Artesian Hot & Cold Water Company, with the city's knowledge and con- 
sent, extended its pipe lin es under the streets and alleys of the city from 
time to time, and supplied .such additions with water to meet the demanda 
upon It, and laid about 15 miles of additional pipe, constructed two wells 
and one réservoir for cold water, and erected a large steam pumplng plant 
with a capaclty of .3,000,000 gallons a day, aggregating in cost more than 
$192.000. That at ail times since the 28th day of August, 1901, the défendant 
In error has supplied the city and Its inhabltants "by virtue of said ordinance 
and laws, and with plaintiffs knowledge, acquiescence, and consent, pure 
fresh water for municipal, domestic, and other useful purposes, in accordance 
with said ordlnances, and in full complianee therewith, and with said laws 
of Idaho. That since said last-named date the population of Boise City has 
increased from about 6,000 to over 25,000 inhabitants, and this défendant, 
with plaintifC's knowledge, acquiescence, and consent, has extended its cold 
water System to meet the growth of said city, and has laid over 30 miles of 
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additlonal mains under tlie streets and alleys of said clty, constructed nu- 
merous wells and galleries, acquired by eondemnation proceedings additional 
land for the development of an lucreased water supply, installed fonr electric 
pumps of an aggregate capacity of six and one-half million gallons of water 
per day, and lias expended In the Improvemeut and extension of said cold 
water system an additional snm of more than $140,000. That the défendant 
and its predecessors in interest in and fo its waterworks System are now and 
ever since the Sd day of Oetober, 1889, hâve been uslng the streets and al- 
leys of said Boise City in the sale and delivery of water to the plaintiff, and 
résidents and inhabitants of Boise City, through the water mains of said 
waterworks Systems, and In the layiug and repairiug of said water pipes eon- 
nected with said waterworks Systems." 

On the 7th day of June, 190G, the plaintiff in error euacted au ordinauce, 
the flrst and fourth sections of which are as foUows: 

"Section 1. That the said Boise Artesian Ilot & Cold Water Company, a 
private corporation organiued and existing under and by virtue of the laws 
of the State of West Tirgiuia, the successors in interest of the said H. B. 
Eastman ànd B. M. Eastman in and to said waterworks now being operated 
nnder said license granted by said ordinance of Oetober .3d, 18S0. in said 
Boise City, are hereby requlred to hereafter pay to said Boise City on the 
first day of each aud every month, a monthly license fee of S^iOO.OO, for the 
privilège granted by said ordinance of Oetober 3d. 1889, to lay and repair 
water pipes in the streets and alleys of said city through which water Is be- 
ing fnnilshed to the iuhabitants of said Boise City by said Company. * * * 

"Sec. 4. ïhat nothing in this ordinance shall be construed or understood 
as granting any privilège, or authority for any other term than that provided 
for in the aforesaid ordinauce of Oetober 3d, 1889." 

The action wns brought to recover the aggregate amount of three years' 
license fées so imposed, and which the défendant refused to pay after de- 
luaud uiade. 

The oourt below lield that the ordinance of July 10, 1890, to the Artesian 
Water & Land Inij)ro^'enient Company, its successors and assigns, having 
been aecejited and aeted npon by the grantee and its successors, created a 
franchise for 50 years, and that the imposition of the license tax provided 
l'or by tbe ordinance of June 7, ISKIG, was an inipairment of such franchise 
and therefore void. Judgment foUowed accordiiigly, and the city brought 
this writ of error. 

Frank B. Kinyon and Cavanah & Blake, for plaintiiï in error. 
Richard H. Johnson, for défendant in error. 

Before ROSS and MORROW, Circuit Judges, and HANFORD, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). It will be 
seen from the foregoing statement that the trial court held in effect 
that the ordinance of July 10, 1890, granted to the Artesian Water & 
Land Improvement Company, one of the predecessors in interest of 
the défendant in error, a franchise to use the streets and alleys of the 
city for the purpose of supplying it and its inhabitants with water for 
the period of 50 years. If that be so, then manifestly the attempted 
imposition by the ordinance of June 7, 1906, of the license fées in 
question was of no effect. The court below held that the fact that the 
plaintiff in error was incorporated and exists under a spécial charter 
does not render inapplicable to it the provisions of section 2710 of the 
Revised Statutes of Idaho of 1887, and that the provisions of that sec- 
tion should be read into the ordinance of July 10, 1890, as a part 
thereof , and thereby fixed the lif e of the franchise or privilège granted 
by that ordinance at 50 years. 
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Section 2710 of the state statutes so referreci to reads as follows : 

"No corporation formed to supply any elty or town with water must do so 
unless previously authorlzed by an ordinance of the authorities thereof, or 
unless it Is done in eonformity with a contract entered into between the city 
or town and the corporation. Contracts so niade are valid and bindiug in 
law, but do not take froni the city or towu the right to regulate tlie rates for 
water, nor nnist any exclusive rlght be granted. No contract or grant must 
be made for a terni exceeding flfty years." 

We are unable to give to this statute the effect attributed to it by 
the court below. Its terms and purposes, we think, seeni quite plain. 
Every corporation formed to supply any city or town of the state with 
water is thereby prohibited from doing so unless previously authorized 
by an ordinance of the authorities thereof, or unless done in eon- 
formity with a contract entered into between such city or town and 
the corporation. Such contracts are authorized by the statute, subject 
to the express provision that they shall not take from the city or town 
the right to regulate the rates for water, nor, further expressly dé- 
clares the statute, shall any exclusive right be granted, nor shall any 
such contract or grant be made for a term exceeding 50 years. 

This is very far from saying that no such contract or grant shall 
be made for a shorter period than 50 years. It fixes a maximum be- 
yond which no contract or grant is permitted to extend, but leaves the 
matter of time, within that limit, to be fixed by contract or by grant of 
the municipality. 

In the case of Water Co. v. Knoxville, 200 U. S. 22, 33, 2G Sup. Ct. 
224, 227 (50 L. Ed. 353), the Suprême Court said: 

" 'Grants of franchises and spécial privilèges are always to be construed 
niost strongly against the donee, and in favor of the public' Such were the 
words of this court in Turnpike Co. v. Illinois, 96 U. S. G3, 68 [24 L. Ed. 651]. 
The universal rule in doubtful cases— this court said in Oregon Kailway Co. 
V. Oregonian Ry. Co., 130 U. S. 1, 26 [9 Sup. Ct. 409, 32 L. Ed. 837]— is that 
'the construction shall be against the grantee and in favor of the govern- 
luent' As late as Coosaw Mining Co. v. South Carolina, 144 U. S. .550, 562 
[12 Sup. Ct. 689, 36 L. Ed. 537], this court said: 'ïhe doctrine is tirmly es- 
tablished that only that which is granted in clear and expllcit ternis passes 
by a grant of property, franchises, or privilèges in which the goverument or 
the public has an interest. Statutory grants of that character are to be con- 
strued strictly in favor of the public, and wliatever is not unequlvocally 
granted is withheld ; nothlng passes by uiere inii)lication. ïhis principle, it 
has been said, is a wise one, as it serves to defent any purpose coucealed by 
the skillful use of terms to aceonipJish somethlng not apparent on the face 
of the act, and thus sanctions on) y open dealing with législative bodies.' Sli- 
dell V. Grandjean, 111 U. S. 412, 438 [4 Sup. Ct. 475, 28 L. Ed. 321]. We hâve 
never departed from or modifled thèse principles, but hâve reafflrnied them 
in many cases. It is true that the cases to which we hâve referred involved 
in the main the construction of législative enactments. But the principles 
they announce apply with full force to ordinances and contracts by municipal 
corporations in respect of matters that concern the public. The authorities 
are ail agreed that a municipal corporation, when exerting its functions for 
the gênerai good, Is not to be shorn of its powers by mère implicHtion. If by 
contract or otherwise it may. in particular circumstances, restrict tlie exer- 
cise of its publie powers, the intention to do so must be manifested liy words 
so clear as not to admit of two différent or inconsistent nieaniugs." 

Turning to the ordinance of July 10, 1890, it is seen that it only 
granted to the Artesian Water & Éand Improvement Company, one 
of the predecessors in interest of the défendant in error, the privilège 
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of laying down and maintaining water pipes in the streets and alleys 
then laid out in Boise City or thereaf ter to be laid eut and dedicated, 
with provisions for the proper performance of the work with rea- 
sonable diligence. In effect the provisions of that ordinance were pre- 
cisely similar to those of the previous ordinance of October 3, 1889, 
granting to the Eastman Bros., also predecessors in interest of the de- 
fendant in error, similar rights, which were held by this court in the 
case o£ Boise City Artesian Hot & Cold Water Co. v. Boise City, 123 
Fed. 233, 59 C. C. A. 236, to hâve conferred on the Eastmans a hcense 
merely, revocable at the pleasure of the city ; we there saying : 

"The ordinance of October, 1889, granted permission to the Eastmans and 
to their successors in interest to lay and repair their pipes in the streets of 
the city, and to furnish water to the inhabitants thereof. No term was fixed 
for the duration of the privilège, and no contract was In terms made between 
the city and the grantees of the privilège. It is plain that the ordinance was 
either the grant of a license revocable at the will of the grantor, or, by Its 
acceptance on the part of the grantee, it became an irrévocable and perpétuai 
contract. No middle groiind Is tenable between thèse two constructions. In 
the Constitutions of nearly ail the states it is provided that no exclusive or 
perpétuai franchises shall be granted, and, irrespective of sueh constitutlonal 
limitation, it is clear, both upon reason and authority, that no municipal cor- 
poration, in the absence of express législative authority, has power to grant 
a perpétuai franchise for the use of its streets. The city of Boise was incor- 
porated by the territorial Législature of Idaho on January 11, 1866. It was 
given power 'to provide the city with good and wholesome water,' and to 
erect or construct 'such waterworks and réservoirs within the established 
llmits of the city as may be necessary or convenient therefor.' There can 
be no doubt that under this provision of its charter the city had the power 
to graut the use of its streets for a fixed reasonable period of time, either to 
an indîvidual or to a corporation, for the purpose of furnishing a water sup- 
ply to the inhabltants. It had no authority, however, to make a perpétuai 
contract. A municipal corporation intrusted with the power of control over 
Its public streets cannot, by contract or otherwise, irrevocably surrender any 
part of such power without the explirit consent of the Législature. Oooley's 
Constitutlonal Limitations (2d Ed.) 205, 210; Dillon on Municipal Corpora- 
tions, §1 715, 716 ; Barnett v. Denison. 145 TJ. S. 135, 1S9, 12 Sup. Ct 819, 36 
L. Ed. 652. And législative grants of powers to municipal corporations are 
to be so strictly construed as to opéra te as a surrender of the sovereignty of 
the State no further than is expressly declared by the language thereof. 
Charles River Bridge Co. v. Warren Bridge, 11 Pet. 426. 9 L. lîd. 773, 938 ; 
Syracuse Water Co. v. City of Syracuse, 116 N. Y. 167, 22 N. E. 381, 5 L. R. 
A. 646; T.K)ng Island Water Sunnly Co. v. Brooklyn, 166 U. S. 685, 696, 17 
Sup. Cf. 718, 41 L. Ed. 1165; Ptein v. Blenville Water Supply Co., 141 U. S. 
67, 11 Sup. Ct. 802, 35 L. Ed. 622. From thèse principles and aiithorities it 
follows that the Eastmans were given no exclusive or perpétuai right, and 
that the ordinance operated to grant them a license only. and left the city 
free at any time'to revoke the privilège granted. or to put in its own water- 
works, or to grant a franchise to another Company. The most that the 11- 
censees could clalm under it was that it legallzed their use of the streets for 
snpplylng water, and gave them permission to occupy the same until such 
tkne as the city might see fit to terniinate the privilège." 

If a revocable license only, it does not seem to be questioned that 
the city might either terminale the license, or impose a license fee as 
a condition of its continuée! enjoyment. 

It results from v^'hat has been said that the judgment must be and 
is reversed, with directions for further proceedings in accordance 
with the views hère expressed. 
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HANLET V. UNTTÎDD STATES, t 
(Circuit Court of Appeals, Nlnth Circuit February 6, 1911.) 
No. 1,814. 

t. Public Lands ,Î \9*) — TJnlawful Inclosure— Feosecutioit. 

Wbether defeiidont, wbo was gênerai manager of a large stock rancli 
owned by a corporation, on wblcli there was a fence wbicli, together 
with natural barrlers, inclosed a large quantity of government land, 
was personally chargeai/le with tbe offense of maintainlng sucb inclosure 
lu violation of Act Feb. 18S5, c. 140, § 1, 23 Stat. 321 (U. S. Comp. St 
1901, p. 1524), helû, under tbe évidence, a question for tbe jury. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 19.*] 

2. Public Lands (§ 19*) — Pbosecuiion fob Unlawful Inclosuee— Instruc- 

tions. 

The charge of the court In a prosecution for maintainlng an unlawful 
Inclosure of public lands In relation to évidence of the intention and pur- 
pose wIth which the fences complained of vvere bullt and maintalned con- 
sidered, and h^ld wlthout error. 

[Ed. Note. — For other cases, see Publie Lands, Dec. DIg. § 19.*] 

3. PtJBLic Lands (§ 19*) — Piîosecution tob Unlawful Inclosure— Instruc- 

tions. 

Act Feb. 25. 1885, c. 149. § 1, 23 Stat 321 (U. S. Comp. St. 1901, p. 
1524), prohibits the construction or maintenance of any Inclosure of pub- 
lic land by one having no claim or color of title thereto. Section 4 pro- 
vides that any person violating the act "whether as owner, part owner, 
asent, or wbo shall aid, abet. counsel, advise or assist in any violation 
thereof," shall be deemed guilty of a misdenieanor. Beld that under an 
indictment charging only the maintenance of si^ch an inclosure, tlie de- 
fendant could not be convicted of having aided, abetted, eounseled, ad- 
vised, or assisted In Its maintenance. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 19.*] 

In Error to the District Court of the United States for the District 
of Oregon. 

William Hanley was convicted of a criminal offense, and brings er- 
ror. Reversed. 

C. E. S. Wood and John M. Gearin, for plaintiff in error. 
John McCourt, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, Dis- 
trict Judge. 

ROSS, Circuit Juds:e. The plaintiff in error was défendant in the 
court below to an indictment containing two counts, the first of which 
charged him with unlawfully maintaining and controlling certain 
fences, which, together with natural barriers and cross-fences, inclosed 
a large body of public Isind of the United States situated in Harney 
county, State of Oregon, and the second of which counts charged him 
with unlawfully preventing and obstructing persons from pcaceably 
entering upon or establishing a settlement or résidence on the tracts of 
public land within the inclosure, and preventing and obstructing their 
passage over and through the public lands so inclosed by means of the 
fences described in the first count, contrary to the provisions of Act 

*For oUier cases see same toplc & i httmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearlng deoled March 10, 1911. 
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Cong. Feb. 25, 1885, c. 149, 23 Stat. 321 (U. S. Comp. St. 1901, p. 
1524). Upon the trial of the issues made by the defendant's plea of 
not guilty, a verdict was rendered in his favor upon the second count 
of the indictment and of guilty under the first count. 

The inclosure complained of was constructed many years prier to 
the times in question hère by one Peter French, who was the owner 
of a large amount of land called the "P Ranch," upon which he had 
a great many head of stock, and consisted of a wire fence fastened to 
posts set about 30 feet apart which was erected upon a string of 40- 
acre tracts of land owned by French, and extending many miles to 
where it connected with natural barriers consisting of précipitons rim 
rock several hundred feet in height. The ranch consisted of about 
140,000 acres, and witliin the inclosure were also many thousand acres 
of public land of the United States. Several public roads pass through 
the lands over which the government mails are carried, and which arç 
also used as common highways by the traveling public. At some at 
least of the points where the roads were crossed by the fence g'ates 
were placed by the builder of the fence. After the death of French, 
which occurred in 1897, the administrator of his estate operated the 
property and made use of the inclosure as French had done until the 
fall of 1906, when it was acquired by other parties, for whom the de- 
fendant Hanley in April, 1907, became gênerai manager of the ranch 
as well as the stock thereon. 

It is insisted on his behalf that the trial court should hâve directed 
a verdict in his favor upon the ground that the évidence failed to show 
that he ever maintained or controlled the inclosure including the gov- 
ernment land. An attentive considération of the record, however, sat- 
isfies us that the facts and circumstances of the case as disclosed by 
the évidence were such that the jury might properly conclude that 
Hanley knew that the fence was originally constructed upon the ranch 
lands, in connection with natural barriers, so as to include within such 
inclosure a large amount of government lands, thereby giving the 
ranch owners practically exclusive possession and control of those pub- 
lic lands ; that, when he became gênerai manager of the ranch and of 
the stock upon it for the new owners, he came into control of the 
f ences, which control he exercised by means of a gênerai foreman and 
subordinate ones ; and that the property under his management was 
operated as though the fences were maintained for the purposes for 
which they were originally constructed. Indeed, there was direct tes- 
timony to the efïect that the inclosure was repaired by a foreman 
appointed by the défendant after he became manager. In respect to 
that, however, the court instructed the jury: ■ 

"Tlie défendant can only be held responsible for his own acts and his owa 
knowledge, and not for the ludopendent acts of his foreman or subordinates 
not done pursuant to his instructions or with his linowledge or approval. So 
that if thèse fences were repaired or maintained by those in immédiate charge 
of the property as a part of tlieir gênerai care and without orders from the 
défendant, and without the Ivnowledge or approval of the défendant, he would 
not be guilty. And so the défendant cannot be found guilty under the in- 
dictment, no matter what the condition of the fences was In fact, if, as an 
agent for the property, he had no knowledge of the condition of the fence in 
its actual location and construction, so as to constitute an inclosure or bar- 
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rler, but understood that the fence was down and no obstruction, and after 
assuming charge of the property he ûiâ nothing personally, or by his instruc- 
tions or counsel or wità his approval or assent, to keep up the fence as such 
inclosure or obstruction. In arriving at your verdict, however, you will talie 
into considération the defendant's relation as a manager of the Harney Val- 
ley Development Company, his prier acciuaintance with and knowledge, what- 
evpr it was, of the lands and the preuiises owned by that company, of the 
topograpby and lay of the country, of the mauner in which the deeded lands 
or iiarts of them were inclosed, of his authovity over the otber agents and 
eiui)loyés about the ranches concerned, and of ail facts and circumstances aj)- 
pearlng in évidence that hâve a tendency to throvc light upon the subject ; 
and. if from ail this It appears that he aided or assisted, counseled, or ad- 
viscd the maintenance or control of said alleged inclosure in any way, then 
you sbould find him guilty. Otherwise, net." 

It is true that there is uncontradicted évidence to the effect that 
the défendant told the agent sent by the Land Department of the gov- 
ernment to examine the inclosure in question, that he thought the 
fences were down and open in places, and that, if they were not in a 
condition satisfactory to the government, he would make them so, and 
would willingly go with the agent in person for that purpose; still, 
if the fences under the defendant's control did in fact unlawfully in- 
close land of the government, we do not think it can be properly held 
that the defendant's ofifer to the land agent would render the offense 
nugatory. We are of the opinion that the évidence was such as to make 
proper the action of the trial court in refusing to direct a verdict foi 
the défendant. 

The remaining question relates to the instructions given and ref used 
by the court. Any person may lawfully fence or otherwise inclose his 
myn land, and may connect his fence or inclosure with that of an ad- 
joining landowner, provided he does so in good faith. When, how- 
ever, under the guise of inclosing his own land, he constructs or main- 
tains such a fence or inclosure for the purpose and with the intention 
of inclosing public lands of the government, the act is unlawful. Cam- 
field v. United States, 167 U. S. 528, 17 Sup. Ct 8(i4, 42 L- Ed. 260; 
Potts V. United States, 114 Fed. 52, 51 C. C. A. 678. The court be- 
low so instructed the jury, in effect, in the following language: 

"It is sufficient wlthin the Intendnient of the statute that the inclosure 
comprising any of such public lands was designated and intended by the per- 
son or individua] constructing or niaintaining the same to hinder or Impede 
the ordiuary ranging of stock, or its natural and free ingress from without, 
or egress from within, or is reasonably calculated in the manner of its con- 
struction or maintenance to arcomplish a like resuit, or which serves to ex- 
clude or to hinder or impede other persons or the publie from free and un- 
restrained access to and upon tbe lands so Inclosed for the purposes for 
which any individual bas the right of access to public lands. Nor is it es- 
sential that the person so constructing or niaintaining the inclosure shall do 
so by fencing entirely bis own, but he may aceomplish the resuit by joiiiing 
his fencing to that of others so as to make the barrier complète, or he uiay 
conioin his fencing to natural barriers, such as ledges of rock, précipitons 
bluffs, steep decllvities, or mountain ranges, or other natural obstructions 
not readily passable, or which in their practical effect would impede or inter- 
rupt the ordinary ranging of stock, or which, together with the fencing, would 
prevent, obstruet, or impede In some measure the more natural and free pas- 
sage of persons and individuals to and upon the public lands so inclosed. 
There is no controversy hère as to the lands described In the indictment be^ 
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Ing a part of the publie domain, and the défendant lays no claim to any of 
such lands, by entry or otherwise, wlth a view to thelr acqulrement from the 
gênerai government, se that thèse two éléments of the offense charged may 
be taken as proven. The ease, therefore, tums whoUy upon the question 
whether the défendant malntained or controlled fences whieh, being joined 
onto tfie rim rock, constltuted an Inclosure as deflned of such publie lands. 
The government has described what fencing and rim rock or other natural 
barrlers constituté the inclosure complalned of by setting forth the beginnlng 
and ending point, and the courses and distances thereof, and it is thereby 
eonfiued in its proof to the establishment of such an inclosure as is alleged. 
* * * The intent or purpose with which fencing or an inclosure was con- 
structed or maintained, if so constructed or malntained, may be gathered 
from ail the testlmony showing the local conditions and envlroument, the 
ownership or want of ownership of the lands afïected by the Inclosure, their 
occupancy, and the use of which fhey are susceptible, ilen do not build 
fences or construct or maintain inclosures except for a purpose. That pur- 
pose is usually manifest. It is to control in some degree at least the use or 
the manner of use and occupancy of the lands or premises inclosed. Indeed. 
an inclosure is the assertion of a claim of someright or title to the premises 
Inclosed, and it opérâtes as a notice to others of such claim. Nor does it af- 
fect such assertion of claim and notice that gâtes and bars that may be 
opened and closed are provided at convenlent intervais in such fencing. 
Thèse are primarily constructed for the use and convenienee of the propri- 
etor of the fencing, and usually only l'or others and the public when plaeed 
upon private easements or publie hlghways. So that ordinarily any person 
breaking the close, or going upon the lands and premises Inclosed for occu- 
pancy, or taking bis stock thereon for pasturage, would be accounted a tres- 
passer, a violator of private rights, or even a wrongdoer in a criminal sensé ; 
and thus is demonstrated the déterrent effect the maintenance of an Inclosure 
about public lands will hâve upon those desirous of entering thereon for any 
purpose. 

"A person bas a right, under the law, to erect fences wholly upon his own 
land, and to maintain them if he so desires, and if incldeutally such fences 
may obstruct or impede the ingress or egress of stock ranging upon the pub- 
lic lands, or the free passage of perscns upon or over such lands, no one ean 
complaln, because a man has a right to do what he pleases with his own, so 
long as he does no wUlful injury to anotlier. But he cannot make the con- 
struction of fencing upon his own lards a subterfuge for Inclosing or pre- 
veiïting free passage upon the public lands. To make plain to you what I 
mean, I will allude to some of the facts as they appear in tins case. The 
Harney Valley Development Company owns the narrow strip of land, con- 
sistlng of 40-acre tracts, by légal subdivisions jolning one upon another in 
continuons succession, running from Fish creek north 12% miles to the vicin- 
ity of the North fork of Little Krumbo creek; thence east about 2% miles; 
thenee north 2% miles; and thence east 2 miles, more or less, to a junction 
vith the rim rock at McCoy creek, and another strip of like character run- 
ning from Blitzen river west about 7% miles to a little beyond the road to 
Koaring Springs. Upon thèse narrow strips of land has been constructed but 
a single line of fencing for their entire length, which if conjolned upon the 
rim rock described, with barriers constructed in the draws of the rim rock, 
serves, with other fencing upon the north, to inclose 80,000 acres of the pub- 
lic lands. The lands comprised by the narrow strips are in very large pro- 
portion practically valueless for any purpose except for grazing. Now, if 
title to thèse strips of land was acquired and the fences were constructed 
thereon as a subterfuge or prete-rt, so that it could be said that the fences 
were constructed entirely upon private lands, the device could not avail the 
owner. The inclosure yet would be an inclosure of public lands within the 
inhibition of the statute. So a maintenance of such fence is likewlse inhib- 
Ited by the statute. 

"You are the judges of the purpose for whieh this fencing was constructed 
in the first place, whether to inclose public lands or not; and, if so, whether 
it was malntained by the défendant as alleged in the indictment, and, if so, 
for what purpose.'* 
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This seems to us to state the law f airly in respect to the point there 
referred to. The difficulty, however, in the case is this: The court 
refused to give this requested instruction: 

"The indlctment déclares the acts of the défendant coniplained of to hâve 
been cotamitted prior to June 22, 1908, and it is uncontradlcted in the évi- 
dence that the défendant assnmed charge of this property in April, 1907, and 
that prior to that Unie he had no association or connection with it. You will 
therefore limit your considération and détermination to the défendants own 
Personal conduct from the time he assumed charge of the property up to 
June 22, 1908/' 

— and, instead, gave to the jury this instruction, in respect to each 
of which actions of the court the plaintiff in error reserved an ex- 
ception : 

"It is not essentlal that the offense or offenses charged shall be shown to 
hâve lieen commltted upon the exact date as alleged, but it is sufficient If it 
be established that the défendant connnitted the acts constituting the otîenses 
charged at any time witbin three years prior to the flnding of the indlctment, 
which was March 20, 1909. You will therefore, under thèse instructions, dé- 
termine whether the alleged inclosure complained of bas been malntained by 
the défendant, William Hanley, either as manager or agent of the Ilarney 
Valley Development Company, or whether he bas aided, abetted, counseled, 
advised, or assisted in its maintenance in any way and at any tirûe within 
the three years prior to March 20, 1909." 

Section 1 of the act of Congress of February 25, 1885, makes un- 
lawful the acts charged against the défendant in the first count of the 
indictment, and section 3 of the act makes unlawful the acts charged 
against him in the second count. By the fourth section of the act it 
is declared: 

"That any person violating any of the provisions hereof, whether as ovnier, 
part'owner, agent, or who shall aid, abet, counsel, advise or assist in any vio- 
lation hereof, shall be deemed guilty of a misdemeanor, and flned in a sum 
not éxceeding one thousand dollars, and be Iraprisoned not exeeeding one 
year for each offense." 

While the fourth section thus makes it unlawful for any one to aid, 
abet, counsel, advise, or assist in any violation of the act, the indict- 
ment does not charge that offense against the défendant. But the 
court in the instruction last quoted told the jury to consider and déter- 
mine, among other things, whether Hanley aided, abetted, counseled, 
advised, or assisted in the maintenance of the alleged inclosure in any 
way at any time within the three years prior to March 20, 1909. The 
évidence is without conflict to the effect that Hanley's connection with 
the management of the ranch only commenced in April, 1907, although 
there was évidence to the effect that he had resided in Harney county 
since 1879, and had from time to time visited the ranch during that 
period. 

It is, of course, true that the proof is not to be limited to the exact 
date alleged in the indictment, but it is quite as true that an offense 
for which one stands indicted cannot be established in whole or in 
part by proof of his commission of an offense not included in the in- 
dictment. Whether or not Hanley aided, abetted, counseled, advised, 
or assisted the administrator of the estate of French or anybody else 
within three years next preceding the indictment in the maintenance 
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of the alleged inclosure was beside the charge upon whidi the de- 
fendant was on trial. It was his own alleged acts in unlawfuUy main- 
taining the fence, and in unlawfully excluding others from the gov- 
ernment lands specified in the indictment, for which he was being 
tried, and it was prejudicial error on the part of the trial court to 
direct the jury to consider and détermine whether the défendant aided^ 
abetted, counseled, advised, or assisted somebody else to violate the 
provisions of section 4. of the act of Congress of February 25, 1885. 
For this error, the jugment must be, and is hereby reversed, and 
the cause remanded to the court below for a new trial. 



PORT BLAKELT MIDI, 00. v. ROTAL INS. 00. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,805. 

L INSUBANCE (§ 334*) — PoLicT— Construction— Warbanties. 

Where a flre policy authorized additions, altérations, and repairs with- 
out limit of time, and also provided that insured warranted that due 
diligence should be used that the autoraatic sprinkler System should at 
ail times be made In good order, Insured was only bound during the mak- 
ing of repairs to Its mill and sprinkler System to use due diligence to 
maintaln the System in good working order. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. U 84T-855; Dec. 
Dig. § 334.*] 

2. Tbial (§ 139*) — DiEBCTiON OF Verdict— Evidence. 

In an action at law on a flre policy, the court was not authorized to 
withdraw an issue as to whether plaintiff had used due diligence to 
keep its sprinkler System in good order from the jury, and direct a ver- 
dict for défendant, uuless plaintlfC's évidence considered in its most fa- 
vorable light was such that ail reasonable men must draw therefrom the 
conclusion that plaintifE had not used due care. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 3.33, 338-341, 
365; Dec. Dig. § 139.*] 

3. Insurance (§ 668*) — Spbinkleb System— Maintenance— Question for 

Jury. 

In an action on a fire policy, évidence held to require submission of 
the question of plalntlff's due care In maintaining its sprinkler System 
in working order to the jury. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § C68.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action by the Port Blakely Mill Company and another against the 
Royal Insurance Company. Judgment for défendant, and plaintiff 
Mill Company brings error. Reversed and remanded. 

Titus & Creed, Walter S. Fulton, and Hastings & Stedman, for 
plaintiff in error. 

H. T. Granger and E. C. Hughes, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

•For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ROSS, Circuit Judge. This was an action tipon a policy of fire 
insurance to recover for a loss sustained by the plaintiff in errer, the 
Port Blakely Mill Company, a corporation, which was plaintiff below, 
by the burning of a portion of the sawmill plant owned and operated 
by it at Port Blakely, in the state of Washington. Upon the conclusion 
of the plaintiff mill company's évidence, the trial court, on motion of 
the défendant company, directed a verdict in its favor, which was ac- 
cordingly returned. Judgment f ollowed against the plaintiff mill com- 
pany, wiiich brings the case hère upon writ of error. 

The printed portion of the policy contained a provision to the ef- 
fect that it should be void if the plaintiff 's plant should be operated at 
night later than 10 o'clock, or if its opération should be suspended for 
more than 10 consécutive days, or if mechanics should be employed in 
altering or repairing the plant for more than 15 consécutive days, or if 
certain prohibited materials should be kept upon the premises ; but 
those provisions of the printed portion of the poHcy were modified 
by the following provision, prepared by the plaintiff's insurance broker, 
and inserted in the policy by mutual con.sent of the respective parties 
thereto, to wit : 

"Privilège to make additions, altérations, and repairs, and to deplete with- 
«ut lirait of tiiue * * * to work overtime and at niglits, to do such work 
and keep and use such materials and produets as may be Incidental to the 
business, any proliibitlon of the same contained in the printed conditions of 
this policy being waived." 

It is not disputed that by virtue of the clause just quoted the assured 
was entitled to make additions to the plant, altérations therein, and 
repairs thereto, without regard to the printed portions of the policy, 
and could operate the plant throughout the night and employ such 
mechanics and do such work and keep such materials upon the prem- 
ises as it desired, and as were incidental to the prosecution of the busi- 
ness in which it was engaged ; and, as its sprinkler equipment was by 
the policy expressly made a part of the machinery insured, it is con- 
ceded that the assured was entitled, under the policy, to make any 
additions to the sprinkler equipment, and such extensions and altéra- 
tions thereof and repairs thereto as it might désire, ail of which con- 
cessions, however, are coupled with this other provision of the policy: 

"Warranted by the assured that due diligence be used that the automatic 
sprinkler System shall at ail times be maintalned in good working order." 

As a matter of course, if in making additions to or extensions of 
the plant or altérations therein permitted by the policy it became neces- 
sary to move or disconnect the sprinkler System or any part thereof, 
it could not in the nature of things be kept in good working order 
during the time of temporary suspensions for those purposes, and 
therefore in the nature of things it could not be maintained in good- 
working order "at ail times." The clear meaning of the clause relied 
upon by the défendant in error therefore is in our opinion this : War- 
ranted by the assured that it will use due diligence to maintain its 
automatic sprinkler System in good working order. 

Did the assured use that required diligence was the real question in 
the case. The trial court refused to submit it to the jury; itself de- 
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ciding the question as a matter of law against the plaintiff. To test 
the correctness of the court's action, we hâve therefore to consider the 
évidence introduced by the plaintiff. 

The évidence showed that the mill in question is 450 feet long by 
about 100 feet in width. The sprinkler system was installed by the 
Company for the purpose of extinguishing fire, should it occur. Water 
therefor was supplied by réservoirs owned by the company. The Sys- 
tem was divided into divisions, those numbered 3, 4, and 5 covering 
that portion of the mill plant comprising the mill building, in the east- 
ern part of which was the lath mill. Each division was connected vvith 
the supply pipes leading from the réservoirs by a large vertical pipe, 
called a "riser." Latéral pipes containing sprinkler heads were ex- 
tended from each riser over the area intended to be covered by its di- 
vision of the sprinkler system. Until a fire occurred, the water supply 
was usually kept out of the latéral pipes by means of the air pressure, 
which closed and held down the gâte in an automatic air valve placed 
in the riser ; the opération of the System being that, upon the happen- 
ing of a fire, such fire would fuse and melt the sprinkler heads, thus 
releasing the air pressure and opening the air valve, thereby permit- 
ting the Water to flow from the riser into the latéral pipes and out 
upon the fire through the sprinkler heads. In each riser immediately 
below the air valve there was a gâte, operated by hand, by means of 
which the water supply in any division could be shut off. 

In its answer to the plaintiff's complaint the défendant company set 
up afïîrmatively that on or about April 1, 1907, the plaintiff caused the 
gâte valve in division No. 3 of the sprinkler system to be closed and 
the Connecting pipes to be removed, thereby wholly cutting off the 
water from that division, and that the plaintiff "carelessly and negli- 
gently and without the exercise of due diligence" caused and permitted 
division 3 of the sprinkler system to remain in the condition last above 
indicated without water, and useless as a means of fire protection, from 
April 1, 1907, continuously until after the fire on April 23, 1907. The 
record shows that the fire occurred in the night of the day last men- 
tioned, which was Monday, in that portion of the plant covered by 
division 3 of the sprinkler system. In its reply filed to this affirmative 
défense the plaintiff' mill company put in issue the averments of nég- 
ligence and lack of due diligence on its part, and also denied that divi- 
sion 3 of its sprinkler system was without a supply of water at the 
time the fire occurred. It further set up that on or about April 1, 
1907, its business required that additions, altérations, and repairs be 
made to that portion of its mill building known as the lath mill, and 
also to division 3 of its sprinkler system, in order to make it more ef- 
fective and to extend it to the lath mill, and that accordingly, and in 
conformity with the conditions and provisions of the policy in suit, 
the plaintiff proceeded with the exécution of that work, and as expedi- 
tiously and rapidly as possible; that it could not be performed with- 
out turning off the water from division 3 of the sprinkler system; that 
on April 31, 1907, the work had been so far completed that the water 
could be and was on that day turned into division 3, which was the 
earliest time possible, and that at the time of and during the fire in 
question. division 3, as well as ail other divisions of the sprinkler sys- 
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tem, was in good and thorough workîng order ; and that the plaintiff 
mill Company had at ail times used due diligence to maintain the whole 
of its said sprinkler system in good working order at ail times. 

There was évidence on the part of the plaintifif mill company to the 
effect that one Ford, a man experienced in the construction and opéra- 
tion of sawmills and sprinkler Systems connected therewith, was ap- 
pointed superintendent of the plaintiff mill company 's sprinkler system 
in March, 1903, and was such superintendent continuously to the time 
of the fire in question. His testimony is to the effect that he was in- 
structed by the gênerai manager of the mill company, who appointed 
him, to make a thorough investigation of the system, and order ail 
necessary supplies to keep it in good working order, ail of which he 
did. He explained in his testimony the détails of the system, its dif- 
férent supplies of water, its varions connections and laterals and its 
opération, and testified, in substance, that the company had a full 
crew of properly qualified men with which to keep the system in good 
order, who worked upon it continuously, and kept the system in good 
order; that the company kept in stock everything necessary to keep 
the System in good working order, and that he personally made an 
examination of some part of the system each day; and that he had 
a daily conférence vi^ith the gênerai manager in respect to the sprinkler 
System and its condition. The gênerai manager, Mr. Eddy, testified to 
the same gênerai effect, saying, among other things: 

"When I became gênerai manager of the Port Blakely Mill Company, I 
placed Mr. Ford In charge of the sprinkler system, and from the time be 
arrlved at Port Blakely in lOOÎi until the time of the flre he was continu- 
ously during that time in charge. My instructions to him, when I placed 
him in charge of the sprinkler equipment, were that he should spare no ex- 
pense and use every care in keeping the sprinkler system in good working 
order. Thèse instructions were given almost daily. For maintaining the 
sprinkler equipment from January 1, 1907, down to and including the night 
of the lire, we had the dams and the pipes, and we had a machine shop there, 
and a large aniount of pipe flttings and sprinkler heads, nnd ail the neces- 
sary material for the usual repairs and up-keep of a sprinkler system. Ail 
the time we hâve been there we hâve maintained such a supply of pipes for 
the sprinkler equipment. I had four or flve différent ways of checking to 
détermine whether or not my instructions regarding the maintenance of the 
sprinkler System were carried ont. I made daily trips through the plant 
myself, Personal Inspection of them. I had daily conférences with Mr. Ford, 
both at our regular meeting time at 6 o'clock, and also when I went into his 
office. The foreman and superintendent met me in my office at 6 o'clock. 
Then the Insurance companies sent men there to examine before they took 
our risks. I présume thèse men were experienced sprinkler men, and they 
gênera lly came into my office and asked permission to go through. I would 
talk with them, and either go with them myself, or ask some man to go 
with them and show them the location of thèse différent valves and parts 
of the System, and asked them to see me before they left, beeause I wanted 
to talk with them and get their ideas. Then the Washington Insurance Sur- 
vey, or Company, of Seattle, hâve a man that is supposed to corne there two 
or three times a month, and they send you regular reports after the exam- 
ination. Besides, I would talk with them before they would go away. They 
came over to Port Blakely. I thlnk that is about ail of the varions ways I 
hâve of ascertaining whether the work was kept up." 

The évidence showed that in the early part of 1907 the lath mill 
had to be and was rebuilt, and that division 3 of the sprinkler system 
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had to be and was extended into the new lath mill. The superin- 
tendent, Ford, testified that he superintended the moving of it, and that 
at the time he had ail the equipment he had referred to in his testi- 
mony. 

"The flre oacurred," sald the witness, "a little hefore 11 p. m., April 22, 
1907. Mr. Baird, from the Washington Insurance Association, and Mr. Mil- 
ler made inspections of the sprinkler System iust a short time before the 
fire. They are not connected with the mill couipany. ïheir Itispeetions were 
made in January, or possibly in February. The plant was praetically in tbe 
same condition at the time they made their inspections as it was at the 
time of the flre. Previous to the fire we rebuilt the lath mill. It was nec- 
essary to alniost rebulld the plant. We put in new sills, spliced out the posts, 
took two sections of the northerly end of the building out, put in new shaft- 
ing, and moderuized the mill ail the way through. System No. 3 of the 
sprinkler System, in the east end of the mill, covered the lath mill. The lath 
mill was in the northeast end of the mill, and was a substantial building, 
12 by 12 by 16 timbers. We rebuilt the lath mill. In making the sprinkler 
repairs, the crew consisted of two men. At différent times, when I could 
use theni, I had as high as flve or six. When we worked on the lead work, 
or changlng the cast iron pipes, or when I could use lead men, I used them. 
I used from flve to six men In changing the System. The changes in the 
sprinkler System commenced in the fore part of April, and were completed 
the Sunday before the fire. That would be the 21st. The fire oecurred on 
INIonday night. In making the change, while we worked lead work and 
changing the cast iron pipes, I think I had six men at one time and flve part 
ot the time. We had to change the location of the water main. As it came 
into the mill it formerly turned to the south, and the air valve stood inside 
of the main mill, and, after we had changea the lath mill, our main driving 
belts that were on the lath mill ran so close to the air-valve that we were 
forced to move it. We moved it north there about nine feet, a short distance 
into the lath mill. We were not able to work in making thèse changes and 
repairs when the mill was running on account of the belts, shafting, and pul- 
ley running in sueh close quarters there. The lives of the laborers would 
hâve been in danger, so that the only time we could work was when the mill 
was closed down. I examined the work on Sunday afternoon before the fire, 
and again on Monday mornlng. From my Personal observation it was com- 
pleted. I am able to say that. • » * i was présent at the time the gâte 
valve was removed from System No. 3. The valve at that time in the ruins 
was nearly open. It laid at an angle. It was not laying at what I would 
call flat. I should say an angle of about 30 — I don't know — as much of an 
angle as 45. It lay on an angle leadlng toward the south. I recognized it 
as the air valve in No. 3. It laid in the niins there for some time, until we 
commenced to take it apart. It was not disjointed at the time I flrst saw it, 
but I was présent when It was disjointed. It was disjointed by a man by 
the name of Vatten, and he had another man there helping. I don't know 
the other ma:n's name. Oison was there, three or four of those. Vatten was 
the man that finished it, taklng the flanges ai^art. I told the men to move 
the gâte valve west toward what remained standing of the flreroom. We 
moved it west of the lath mill towards the flreroom. It was disjointed 
right where it fell. I was présent at the opération of disjointing and sep- 
arating that valve, and saw them take it out. I found the valve nearly open, 
the gâtes lacked about an inch and a half of being wide open. The width Is 
six inehes. With the valve open, the water would be on. From my exam- 
ination of this valve, made when It was disjointed, I could tell it was open 
at the time of the fire from the condition of the valve. The top seat of the 
valve Is dropped down over a quartér of an inch. It Is a gâte valve ; a 
Scott valve. If the valve had been closed, It would hâve been Impossible for 
that top seat to hâve left Its position, because a valve is made wedging. 
When they are closed, they wedge In there solid. It would ha vô been Impos- 
sible for the seat to hâve left its position with the gâte valve closed." 
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The witness Ford also gave this further testimoiiy: 

"I could not Bay Just how many days It was after I started to make the 
changes In the lath mill that the water was turned off from the sprlnkler 
System. It was after the work had been pretty well In progress. To dis- 
connect It we had to shut off the water at the gâte valves and dlsconnect a 
pipe that screwed Into this main pipe that you spoke of that paralleled the 
niili, dlsconnect that pipe, and screw in a plug in place hère, put an air 
pressure on, open the valve agaln, and then the water was on the east end 
of the mill, everythlng excepting the lath mill. We dlsconnected tire two- 
Inch pipe, put in a two-inch plug, that dlsconnected the sprinkler System from 
the Inth mill, which we were rebuilding. We screwed in a two-inch plug 
into Umt pipe and proceeded to put the water on. This pipe came eut in the 
' old mill at that part of the riser which was close to the floor. The two-inch 
pipe extended from there up to the upper floor, and also along benenth tlie 
upper floor so as to communicate with the lower floor, and from tlie saine 
opening. One wlth a connection we call a tee — a short nlpple and a tee go- 
Ing up into the upper floor of the lath mill, and the other extending ont be- 
tween them. 

"Q. How long after that was It until you had occasion to change the loca- 
tion of the dry-pipe valve, this valve we are speaklng of hère, whicli is 
known, as you located it, at No. 3 on this diagram 'H'? A. We conniienced 
the work on that after we had started the lath mlU, which we started up 
the Ist day of April, or about the fl^st of April. 

"Q. Didn't you do that on the Sunday before it occurred, just before that? 
A. The changing of the pipe? 

"Q. Yes, A. No; we did that before — well, we ran the lath mill for sev- 
eral days, wearing the bearings down before putting In a crevv to do a day's 
work. Before we put In a crew to run full time we made them changes. I 
don't think we made that change on a Sunday. I would not be positive 
what day that was done on. We did that the very first oL April — fore part of 
April. We didn't shut down the sawmill to do that. We could move that 
lower pipe with the lath mill shut down without shuttlng the sawmill down. 
There was nothing with the sawmill part to interfère with the woi-k, uniess 
you came below the sawmill floor, and that part was below the slU of the 
sawmill floor. The machinery of the sawmill was overhead. 

"Q. The dry pipe was not overhead? A. You are speaking of the main 
leading to the dry pipe? 

"Q. You moved the riser and the dry pipe Itself about nine feet, didn't yonî 
A. Yes, sir; and we just had to move the water main that the dry pipe is 
connected to, that the riser rises up to. 

"Q. But you had to take out the connection from beneath the gâte valve — 
took out the gâte valve and the dry pipe valve, and took the riser above — 
took that out and moved them ail over about nine feet? A. No. 

"Q. What did you do? A. We just dlsconnected the air valve where It 
stood, hammered the lead out of the cast-iron pipe that was In the ground, 
turned the elbow — the elbow was origlnally facing south — turned thé elbow 
over headed northward, took a pièce of pipe out, and moved the air valve 
over and set it on there. 

"Q. You dlsconnected the riser that came up from the elbow below? A. 
Tes, sir. 

"Q. You had to disconnect the gâte valve, and disconnect the dry-pipe 
valve. You would hâve to dlsconnect that to set It on top of the dry-fplpe 
valve that went up to the pipe above? A. Not necessarily. 

"Q. You did do it? A. We did It later on. 

"Q. You did that when you moved it over? That Is, what I am trying to 
get at? A. We didn't do ail of it when we moved it over. We just moved to 
the top of the air valve, onto the top of this hère, is what we inoved flist. 

"Q. You didn't put ail the risers back on top of the dry-pipe valve? A. 
No, sir. 

"Q. But, before you could move the dry pipe valve, you had to take the 
riser off and disconnect itî A. We dlsconnected it; yes, sir. 
186 F.— 46 
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"Q. So you took off the riser before Connecting the dry-pipe valve wlth the 
pipe overhead? You took ofï that and had to plug it up above? A. Yes, sir. 

"Q. Then you separated the dry-pipe valve from the gâte valve, and then 
you separated the gâte valve from the riser pipe below? A. Yes, sir. 

"Q. And took off that riser pipe, and then turned the elbow and that 
brought it around to that, and over the other way? A, Yes, sir. 

"Q. And put a pièce of pipe on the end ot It? A. Yes, sir. 

"Q. You put on that riser pipe to bring it above the floor, then you put 
your gâte valve on top of that agaln, then you put your dry pipe valve on top 
of that? A. Yes, sir. 

"Q. ïhat was ail you did on that Sunday? A. Yes, sir. 

"Q. That was along about the Ist of April? A. Yes, sir; the very fore 
part of April. ' 

"Q. How long did it take you to do that work? A. We did the lead work 
— we slmt off tlie water In the morning, and had it on that evening agnin. 

"Q. That would be. according to Mr. Tobin's statement, about half past 2 
that afternoon? A. Some tlnie during the day. 

"Q. From 10 o'clock untll half past 2. Why didn't you go on and put the 
riser on top of it. and eonnect it biick so that it would supply tlie east end 
of the uiill? A. We didn't hâve the time that day, and we had to prépare 
the fittings. 

"Q. AVhat? A. The connections for Connecting it up. 

"Q. What were they? A. They eousisted of cutting the pipe, fitting the 
elbows, 45 tee. The day followlng the nioving of that pipe, or the night fol- 
lowing the movlng of that pipe, the Une broke. It broke three times before 
we got it up. 

"Q. You had, to fix that the following nlght? A. Yes. sir. 

"Q. But that had nothing to do wlth working on this? A. It had every- 
thing to do wlth working on that. It was part of that pipe. 

"Q. You had to repair that? A. Yes, sir. 

"Q. You could not work on this whlle you were working on that. Of 
course, that would not furnlsh water untll it was fixed? A. Oh, no. 

"Q. What I am trying to get at, in puttlng some other pipe onto this pipe, 
you hâve shown what you dlscoiinected when you moved it from the place 
inside of the mill on the north side of the mlll, nine feet north to a place in- 
slde of the lath mill. It is shown that you disconnected ail tliese pipes that 
connected with the pipe, then turned the elfcow over, and added the neces- 
sary pièce or two to bring it over tlie proper distance into the lath mill, put 
on the riser, put on your gâte valve and then put on your dry-pipe vab'e. 
There remained to be done what to complète the connection back agani with 
the pipe from whieli yon disconnected it to supply water to that System — 
tell us what? A. It needed to be tal-en the measure of it — maklng a sketch 
of it, having the flttings eut and put to place — put in and connected up. 

"Q. We will suppose this pipe bas been nioved from this point? À. Yes, 
sir. 

"Q. When it stood at this point, there was a riser that carried it up and 
connected it with the main east and west pipe that ran below? A. Parallel- 
ing the mill. 

"Q. Just below the second floor? A. Directly over It. 

"Q. Now, when you changea the connections below and carried it over nine 
feet above, you had to hâve the top of this dry-pipe valve that stood over 
thèse pipes, how high? A. I should say six feet. 

"Q. Then you would hâve to hâve elbows? A. Then hâve to hâve a tee. 

"Q. A tee? What for? A. To take ont the main for sprinkling the lath 
mlll. A tee is a 6 by 6 by 6. It Is a cast-iron connection ; a round pièce of 
pipe with three openings. A pipe can be taken off from it. Above that is a 
short nipple— that is, a short straight pièce of pipe about flve or six inches 
long, for the purpose of getting the requisite height. On top of that Is another 
short pièce of pipe carried over from there, and then a 90-degree elbow. 
Then, on the end of that pipe, It was carried from this location back to a 
point undérneath the overhead pipe. We had to drop down. We put It in 
above that and dropped down to the pipe parallellng the mill. The pipe that 
was carried from the new location, when it was finally put onto the dry-pipe 
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valve, ran up and ran Mgh enough so as to cross over up above the main 
east and weat top of the mill proper, and had to be dropped back down. 
Atter niovlng this dry-iplpe valve on the Ist of Aprll over into the lath mil], 
the dry-pipe valve vvas left in that location without Connecting it up. In 
order to make that connection complète and supply water to the No. 3 Sys- 
tem, it was necessary to put on the pipe and fittings and elbows \ve hâve 
.iust described, and that generally wouid hâve conipleted the sytem so as to 
carry water to the No. 3 System. It was some two or three weeks before 
moving this dry-pipe valve from the sawmill proper to the lath mill proper 
that it was deterulined that the change would hâve to be made. The change 
had to be made for the reason that the belt ran so close — the main driving 
belt for the lath mill — ran so close it ran almost under the cone-shaped part 
of the dry valve. The belt shown on Exhibit H don't eut any figure. That 
was on the old lath mill. For the new lath mill it was altogether différent. 
New Power and new belting liad to be put in for running the additional ma- 
chinery that was put into the new lath mill. When we installed and com- 
menced trying the lath mill, two or three weeks earlier, we found that the 
belts ran too close to the dry -pipe valve as it was originally located to make 
it work safely or eonveniently. It would hâve remained there, but, in order 
to protect it from the frost, we had to hâve a house around it. We could 
not hâve a house around it in that location. We knew it would hâve to be 
done, and we allowed it to remain Intact just as long as; we possibly could, 
in order to leave the sprlnkler System intact as long as we possibly could. 
That was one of the reasons why we delayed it. 

"Q. (Mr. Hughes.) I asked you what you gave as a reason why you didn't 
go on and finish it on this Suûday, or that night, or the next dayV A. We 
possibly did ail It was possible to do at that time ; that is, that day. 

"Q. Why didn't you do it that night, or the next day? A. We went to 
sleep that night. 

"Q. Why didn't you do it that next day? A. We worked ail the next day, 
ail we could. The next day the lath mill was running. 

"Q. Why didn't you go on and do It? A. Why didn't we do it? 

"Q. Tes. A. Mon, lilœ everybody else, get tired, I suppose. If they do 
a day's work, they want rest. 

"Q. When you commenced to do this again, was it on Sunday, the 21st of 
April? A. bh, no, no; we commenced working on it the next morning. 

"Q. You mean you commenced — A. Tes, sir ; commenced moving the 
pipes, and making préparations and repairing the other breaks. 

"Q. That was an entirely différent matter, separate from this. That was 
not connected with the removal of this. A. They were connected with that 
valve there. 

"Q. I am talking about this particular work of changing back. When did 
you first get out that pipe to see what pipes and elbows you had that would 
be sufflcient to connect this back again with the main No. 3 System? A. The 
very next morning after I got it located — after I got It in its permanent 
place, the very next niorning I commenced. 

"Q. Assuming this was on the Ist and 2d, you say you worked the next 
morning? A. Yes, sir. 

"Q. What did you do then? A. I took my measurements, made a sketch 
of it, went and looked the fittings over to see if we had ample fittings. 

"Q. What did you flnd out? A. ï found out that we had. 

"Q. Kound out that you had? A. Yes, sir. 

"Q. What did you do after that? A. We kept after It every tima we 
could work at It. 

"Q. Tell us what you did. A. I am trylng to tell it to you. If you can tell 
It faster than I can, go ahead. We kept at it when we got working at it. We 
went and took our measurements, got the pipe together, and assembled theni. 
When I put on a 45, I found a llttle latent defect. That was when I put it 
together, possibly the fore part of the week, maybe Tuesday or Wednesday. 
I then ordered from Orane & Co., some time in the fore part of April. I think 
the day that we got around to put it together was reported to me on the 
llth or 12th. I made the order on either Thursday or Friday morning, and 
wrote riglit across the face of the order, 'Please rush this order.' I don't 
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thlnk I sent the order on the 14th. I think my order was dated on the 12th. 
I ordered by téléphone, and confimied it the day following with a written 
order. [Witness was hère showu a carbon copy of the order.] I ordered by 
téléphone and conflrmed It with a written order on the day following, Aprll 
13th. The order came back in the fore part of the week following. I don't 
think It was Monday, the lôth, but that it was Wednesday, we got it. It 
was some time during the fore part of the week. We had ail of those docu- 
ments some place showlng when It was recelved, I hâve the blU recelved 
f rom Crâne & Oo. ïhe shipping blll is in the exhibits somewhere. We didn't 
recelve it until some time during the fore part of the week. 1 couldn't tell 
as to dates, whether Sunday was the 13th or 14th. but it seems to me — I 
am almost positive I ordered on Thursday, and followed it with a written 
order on Friday. If, as a matter of fact the written order beats date the 
13th, which was Saturday, I don't know whether the order was made on 
Saturday. I would not say it was. ïhe work of setting up the riser in the 
dry-pipe valve, and puttlng on the tee and the nipple and the elbows, and 
making the connection back to the No. 3 System, was done by Mr. Oison and 
Mr. Casperson. Mr. Oison was not in charge of the sprinkler department. 
He was boss of the crew. I looked to him for to complète the work — to do 
the work — and Mr. Casperson was his assistant. They went to work put- 
ting it up on Sunday morning, the 21st, and worked at it ail day Sunday un- 
til 5:30. Oison and Casperson did the work. I helped them. I gave them a 
hand to pull the pipes over the tlmbers. The long pipes had to be assembled 
and put in position, and flanged on each end, as there was no chance to 
screw pipes In thèse tlmbers. Consequently they had to be assembled where 
we could work at them, pulled together and In through the tlmbers. We 
could not set them up when the mill was golng. ïhat was the reason why 
we did not set them up earller because the mill was runniug day and night 
except Sunday. That was why we waited until Sunday. On Monday morn- 
ing I noticed that the pipes had been set up and counected, Connecting up 
the dry-pipe valve from its new location over to the pipes in the old location 
In the mill. I didn't try the valve, or make any test to see whether the Sys- 
tem was in opération at any time after the Ist of Aprll and before the fire. 
It was just connected up the Sunday before the fire. I passed through ou 
Monday morning. I did not go and open the valve and try the valve. I 
saw that everything, as far as I could see, was intact. The pipes were on 
and bolted together. I saw the valve in the No. S System, the gate-plpe 
valve, possibly the day following tlie fire. I made an examinatlon of it pos- 
sibly two or three weeks after. I never made an examinatlon of it until it 
was disconnected. In the next place, no man could make an examinatlon of 
it until it was disconnected." 

We think enough of the testimony has been set forth to show that 
the question as to whether the mill company nsed due diligence to keep 
its sprinkler System in good working order was for the détermination 
of the jury, and that the trial court was in error in directing a verdict 
for the défendant Insurance company. In such cases that course is 
justified only when the plaintiff's évidence is such that it can be fairly 
said that ail reasonable men must draw the same conclusion from it. 
The authorities to this efïect are so numerous that it is unnecessary 
to cite them. The law also is that in passing upon a motion to take 
a case from the jury it is the duty of the court to take that view of 
the évidence most favorable to the party against whom a directed ver- 
dict is asked. Janoski v. Northwestern Impr. Co., 176 Fed. 31.5, 99 
C. C. A. 569, and cases there cited. 

That reasonable men may differ as to whether the facts testified to 
in the présent case show that the mill company used due diligence to 
maintain its sprinkler System in good working order as required by 
the policy in suit is well illustrated by the case of the same mill corn- 
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pany against the Springfield F. & M. Insurance Co., reported in 56 
Wash. 681, 106 Pac. 194, 38 L. R. A. (N. S.) 593, and in (Wash.) 
110 Pac. 36, in which case the policy in suit, in so far as the question 
hère involved is concerned, was identical in terms, in which the same 
fire was in question, and in which the plaintifï's évidence in respect 
to the question of diligence seems to hâve been substantially the same 
as that presented in the présent case, and where it was held by at leaft 
some of the judges of the state of Washington that it showed the 
exercise of due dihgence in the matter in question on the part of the 
mill Company. 

The judgment is reversed and cause remanded to the court below 
for a new triaL 
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(Circuit Court of Appeals, Nlnth Circuit. November 21, 1910. On Motion 
for Eehearing, March 11, 1911.) 

Nos. 1,850, 1,851. 

PiLOTS (§ 7*) — Power of States to Contbol and RbmîuI/ATE— Fedebal Stat- 

The fédéral statutes (Eev. St. §| 3126, 4401, 4444 [U. S. Comp. St. 
1901, pp. 2036, 3016, 3037]) respectlvely autliorlze (section 3126) réKistered 
vessels of the United States to engage in the coastwise trade, viith the 
privilège of toiichlng at one or more foreign ports during the vojase; 
provide (section 4401) that ail coastwise seagoing vessels shall he subjcct 
to the navigation laws of the United States, and every coastwise sea- 
going steam vessel subject to. siich laws "not salling under register" 
shall when under way, except on the high seas, be under the control 
and direction of pilots licensed by the inspectors of steamboats ; and pro- 
hibit (section 4444) any state or municipal government from requiring 
pilots of steam vessels to procure a state or other lieense in addition 
to that Issued by the United States, and from Jevying pilot charges upon 
any steamer piloted as provided therein, provided that "nothing in thls 
title shall be construed to annul or afCect any régulation established by 
the laws of any state requiring vessels entering or leaving any port of 
such state, other than coastwise steam vessels, to take a pilot duty 
licensed or authorized by the laws of such state or of a state situate 
upon the waters of such state." Held, that the exception in section 4401 
from those vessels thereby made subject to the pilotage laws and régu- 
lations of the United States of vessels "sailing under register" Includes 
only such vessels engagea in foreign commerce, and that under such 
provisions, construed together, the state of Californla is without power 
to levy pilotage charges on registered vessels, entering or leaving the 
port of the San Francisco, which are engased In maklng voyages be- 
tween that port and Washington ports on Puget Sound in charge of pilots 
licensed under tbe laws of the United States, although on each of such 
voyages tUey maUe a brief call at the port of Victoria, B. 0., for pas- 
sengers, freight, and mails. 

[Ed. Note. — For other cases, see Pilots, Dec. Dlg. § 7.*] 

Gilbert, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the North- 
ern District of California. 

Vor other cases see same toplc & i ntjmbib In Dec. A Am. Dlss. 1907 to date, & Rep'r Indexes 
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Suits in admiralty by M. Andersen .against the steamship Queen, and 
by N. Jordan against the steamship Umatilla ; the Pacific Coast Steam- 
ship Company claimant. Decrees for respondent, and libelants ap- 
peal. Affirmed. 

William Denman, for appellants. 
Geo. W. Towle, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. Thèse cases were argued and submitted to- 
gether. They are libels against the respective sbips mentioned for 
alleged pilotage services, Both cases are alike, except that in that 
against the ship Umatilla a question is raised as to the sufficiency of 
the tender of the services sued for. 

The cases were submitted upon an agreed statement of f acts, f rom 
which it appears that the libelant in each case was, at ail the times 
mentioned in the libel, a duly licénsêd pilot of the port of San Fran- 
cisco, holding a license from the United States local inspectors of 
steamships, and also one from thè California. State Board of Pilot 
Commissioners, of the port of San Francisco ; that the libelant in the 
case of the Queen tendered to the master of that steamship, as she 
was entering the port of San Francisco on the 14th day of August, 
1905, bis services, as a pilot, which services were refused; that the 
steamer Queen was at the time a duly regîstered American vessel, and 
was then completing a voyage from an American port on Puget Sound 
to the port of San Francisco, via Victoria, British Columbia, and: for 
some time prior therpto had been engâged in making voyages bef\^een 
the port of San Francisco and American ports on Puget Sound, and 
that on each and every of such voyages the port of Victoria, British 
Columbia-, was a; regular port of call, being the first port of call on 
each voyage outward frpni San Francisco, and the last port of call 
on each voyage toward San Francisco from the American ports on 
Puget Sound ; that the steamship Umatilla was, at ail of the times 
mentioned in the libel against that ship, a duly registered American 
vessel, engàged in making similar vpyages, and, being about to sail on 
her regular voyage from San Francisco to the ports of Puget Sound, 
the libelant iii that case tendered to the master of the ship — 

"Us, sald Jordan's, services as a pilot so llcensed, to pUot said Umatilla on 
her then voyage out of sald port of San Francisco, by golng on board said 
vessel alongside the wharf to whleh said steamship was then made fast, 
and not more thàn one hour hefore she was to and dld sali on her voyage 
therefrom, and then and there orally statlng to said master that he, said Jor- 
dan, was then and there ready and able and willing to so pilot sald vessel, 
and that he, sald Jordan, then desired that he be so employed." 

The agreed statement shows thèse further facts: 

"(4) That eaehof sald vessels In said several libels mentioned was, at ail 
of the times In said libels and schedules referred to or mentioned, a duly 
registered American steam vessel, and was at ail sald times sailing under 
'register' ; - and each of , said vessels at each of the several times In said 
several libels and schedules referred ta was elther on a voyage from the port 
oï San Francisco in the state of California to a United States port on Puget 
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Sound, or from a United States port on Puget Sound to sald port of San 
Francisco, but in eltlier sucli case said vessel did, wliile en route between 
said ports in the United States, stop at the port of Victoria, B. 0., to and 
from whicii said port of Victoria she did then carry, and did tlien and there 
deliver and reeeive, both passengers, mail, and freight; and on each and 
every sucli voyage the port of Victoria, B. C, was a regular port of call, be- 
ing tlie flrst port of call or stop on each voyage outward from San Francisco, 
California, and the last port of call or stop on each voyage toward San 
Francisco, California. Each and every one of the ships In this agreement 
mentioned, on sailing outward bound from the port of San Francisco on her 
said voyage above described, displayed at her foremastf head the English 
î'iag, which indicated, according to the usage and custom of vessels and their 
navigators, that she was destined to a port under the dominion of Great 
Britaln, whose merchant flag was so as aforesaid displayed at her foremast 
head ; and similarly on each and every sald inward voyage above described, 
each and every one of the vessels in this agreement mentioned displayed the 
English flag on her foremast head, to indîcate that she had corne direct from 
a port under the dominion of that country. 

"(5) That each of the masters and first ofiicers of each of said vessels, at 
ail of the tlmes in sald several libels and schedules referred to, was duly 
licensed under the laws of the United States of America to act as and serve 
as master and as pilot of any American steam vessel in eutering and in de- 
parting from the said port of San Francisco, and ail of the englneers and 
other ofiicers of each of said vessels, who under the laws of the United 
States, needed then to be licensed, were then duly licensed ofiicers thereof ; 
and each of said masters, duriug the two years next prier to any of the 
times In said libels referred to, had many tlmes safely, and witliout the as- 
sistance of any pilot licensed under authority of thé state of California, navi- 
gated and piloted vessels under his command, then sailing under 'register,' and 
of the class of those in said libels and said schedules referred to, ont of and 
Into said port of San Francisco. 

"(6) That no master of any vessel owned or employed by either of said 
claimants, and sailing under 'register,' had ever, during the twenty (20) and 
more years next prior to any of tlie times in said libels referred to, aecepted 
the services of any of said libelants, nor of any state licensed pilot, to pilot 
any such vessel ont of or into said port of San Francisco ; and during ail 
of the tlmes herein last referred to each of said libelants and ail state li- 
censed pilots well knew that their services as pilots licensed by the state of 
California to so pilot any such vessel would not, if tendered, be availed of 
or aecepted by either or any of the masters of such vessel, nor by either 
or by any of sald claimants. 

"(7) That each and every and ail of the said vessels, in said several libels 
or in any schedule hereto attaehed referred to, was, long prior to any of the 
times in said several libels or schedules referred to, well known to each and 
every and ail of said libelants, and to ail state licensed jrilots of the said 
port of San Francisco ; that said several vessels sailed from and arrived 
at San Francisco on a regular schedule, and could be and were by each and 
ail of said libelants, and ail state licensed pilots, identified and known in 
approaching the port of San Francisco, long before he or any pilot needed 
or, in the ordinary course of his business, would make any effort to 'speak* 
the same, if such vessel were by him thought to be in need of a pilot. 

"(8) That when the présent state pilotage régulations of the port of San 
Francisco were under considération by the Législature of the state of Cali- 
fornia, the state licensed pilots of said port appeared before each of the com- 
mittees of said I^^gislature having such matters in charge, and then by 
themselves and by their représentatives were heard in connection with such 
régulations, and were likewise so heard by the Governor of said state before 
the act of the Législature fixing such régulations, as now embodied in certain 
sections of the Political Code, was approved by him ; and the f act long be- 
fore then had been, and then was, and since then bas been, and still is, that 
the only steam vessels that had been or were engaged in the coasting trade, 
touching en route at a foreign port, and sailing under 'register' out of or 
into the sald port of San Francisco, were such of the vessels of said claimants, 
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to wlt, l'aeiflc Ooast Steamship Company, or the Pacific Company, as had 
been and were so employed." 

The answer in each case set up that the steamship referred to in 
it, during ail the times mentioned, was a duly registered steam vessel 
of the United States, and then was and during many months prior 
thereto had been continuously employed in the carriage of persons and 
property between the port of San Francisco, Cal., and the ports of 
Port Townsend, Seattle, Tacoma, Everett, Anacortes, South Belling- 
ham, and Bellingham, ail in the state df Washington, and in like busi- 
ness when returning to San Francisco; that during ail of said times 
the said ship was a coastwise steam vessel of the United States then 
engaged in Interstate coastwise commerce and transportation, and dur- 
ing ail of said times was under the command of a master who then 
held a pilot's license or certificate that had been theretofore duly and 
regularly issued to him by the proper and compétent authorities of 
the United States, and which said pilot's license authorized the said 
master under the pilot laws of the United States to pilot any and ail 
enroUed or registered steam vessels of the United States, including the 
steamship in question, into and out of the port of San Francisco, and 
that the chief officer of the said steamship also held, during ail of the 
said times, a similar pilot's license, which said licenses were then in 
full force, and that ail the engineers of the said steamship were duly 
and regularly licensed by the proper United States authorities as re- 
quired by the United States statutes, which licenses were in full force, 
and that each of the several officers of said ship had taken the oath of 
office prescribed by statute; that the said ship on its regular voyages 
between the port of San Francisco and the Puget Sound ports of the 
United States touched en Toute at the port of Victoria, British Co- 
lumbia, and there received on board passengers and freight for car- 
riage thereon, the stop and stay of the ship at Victoria for such pur- 
pose being about one hour only, which stop the ship was authorized 
to make by the clearances granted at the United States custom house ; 
that the numbej of passengers and the amount of freight taken on 
board at Victoria were insignificant as compared with the number of 
passengers and amount of freight taken on board at the American 
ports mentioned and transported by the steamship to and from the 
said American ports. 

The record in each case shows that the services sued for were never 
in fact rendered, and that the acceptance of the profïered services was 
expressly refused by the respective steamships, and that the real ques- 
tion in each case is whether thèse registered steamships of the United 
States, plying between the American ports mentioned and making a 
brief incidental stop at the British port of Victoria, were compelled to 
accept the services at the port of San Francisco of a state pilot of Cal- 
ifornia. 

, We are of opinion that the court below rightiy held that they were 
not. On behalf of the appellants it is suggested that the alleged e^ cii,\ 
on the part of that court arose because it failed to remember that the 
existing statutes of the United States upon the subject were enacted 
for the "better protection of the lives of passengers." The learned 



THE QUEEN 729 

judge of the court below could hardly hâve been unmindful of the fact 
tliat the primary purpose of ail pilotage laws is the safety of persons 
on board the vessels to be piloted. Nor is it true, as contended onbe- 
half of the appellants, that unless the existing statutes of the United 
States be so construed as to make coastwise vessels sailing under 
'"register" subject to the compulsory pilot laws of the state, such coast- 
wise seagoing vessels will necessarily be exempt from the requirements 
of any pilot law. The authority of a state to provide for and regulate 
pilot charges at ports within its territorial limits, in so far as such 
provisions and régulations do not conflict with the législation of Con- 
gress, is unquestioned. But it is just as true that to the extent of 
any such conflict state législation is invalid. 

In title 53 of the Revised Statutes of the United States, for the 
régulation of steam vessels, it is provided, among other things, that 
every vessel propelled in whole or in part by steam, shall be deemed 
a steam vessel within its meaning, and that ail steam vessels navigat- 
ing any waters of the United States which are common highways of 
commerce, or open to gênerai or compétitive navigation, excepting pub- 
lic vessels of the United States, vessels of other countries, and boats 
propelled in whole or in part by steam for navigating canals, shall be 
subject to the provisions of that title. Spécifie provisions are therein 
made for the licensing of masters and pilots of domestic steam vessels, 
and against the navigation of such vessels by any one not so licensed, 
and a supervising gênerai inspecter, supervising inspectors, and local 
inspectors are provided for to sec that none but compétent persons are 
granted such licenses. 

"Wheuever any persoii elaiming to be a skillful pilot for steam vessels of- 
fers himself for a license." déclares section 4442 of tlie Revised Statutes (U. 
S. Comp. St. 1901, p. 3037), "the Inspectors shall make diligent inquiry as to 
his eharacter and merits. and if satisfled from Personal examination of the 
applicant, with the proof that he offers, that he possesses the requisite knowl- 
edse and sklll, and is trustworthy and faithful, they shall grant him a li- 
cense for the term of one year to pilot any such vessel within the limits pre- 
scribed in the license ; l)ut such license shall be suspended or revoked upon 
satisfactory évidence of négligence, unskillfulness, inattention to the duties 
of his station, or intempérance, or the willful violation of any provision o£ 
this title." 

And section 4443 of the same statutes (page 3037) provides that: 

"Where the master or mate is also pilot of the vessel, he shall not be re- 
Ouired to hold two licenses to perform such duties, but the license issued 
shall state on its face that he is authorized to act in such double capacity." 

By section 4438 (page 3034) it is provided as follows : 

"Sec. 4438. The boards of local inspectors shall license and classlfy the 
masters, chief mates, engineers, and pilots of ail steam vessels. It shall be 
unlawful to employ any person, or for any person to serve, as a master, 
chief mate, englneer, or pilot on any steamer, who is not licensed by the in- 
spectors ; and anyone violating this section shall be liable to a penalty of 
one hundred dollars for each offense." 

Merchant vessels are, under the commercial and navigation laws of 
the United States, divisible into two classes — registered vessels, and 
vessels enrolled and licensed for the coasting trade or fisheries. But 
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by virtue of sections 3136 and 4361 of the Revised Statutes (U. S. 
Comp. St. 1901, pp. 2036, 2980) registered vessels may also engage in 
the coastwise trade — those sections providing: 

"Sec. 3126. Any vessel, on being duly registered In pursuance of the laws 
of the United States, may engage in trade between one port in the United 
States and one or more ports within the same, with the privilège of touching 
at one or more foreign ports during the voyage, and land and talî;e iu thereat 
merchandise, passengers and their baggage, and letters, and mails. Ail such 
vessels shall be furnished by the collectors of the ports at whieh they sliall 
take in their cargoes in the United States, with certified nianifests, settiiig 
forth the particulars of the cargoes, the marks, uumber of packages, by whom 
shipped, to whom cousigned, at what port to be delivered, designating siich 
merchandise as is entitled to drawback, or to the privilège of being placed in 
warehouse ; and the masters of ail such vessels shall, on their arrivai at 
any port of the United States from any foreign port at which such vessel 
may hâve touched, as herein provided, conform to the laws providing for the 
delivery of manifests of cargo and passengers taken on board at such foreign 
port, and ail other laws regulating thé report and entry of vessels from for- 
eign ports, and be subject to ail the pénal ties therein preseribed." 

"Soc. 4361. Whenever any vessel of the TJnited States, registered according 
to law. is employed in going from any one district in the United States to 
any other district, such vessel, and the master thereof, with the goods she 
may hâve on board previous to her departure from the district where she 
may be, and also upon her arrivai in any other district, shall be subject, ex- 
cept as to the payment of fées, to the same régulations, provisions, penalties, 
and forfeitures, and the like duties are Imposed on like ofïicers, as are pro- 
vided for vessels licensed for carrylbg on the coasting trade. Nothing herein 
conta in ed shall be construed to extend to registered vessels of the United 
States having on board merchandise of foreign growth or manufacture, 
brought Into the United States, in such vessel, from a foreign port, and on 
whicla the duties hâve not been pald according to law." 

There is in the two sections last qnnted express stattitory authority 
for engaging in the coastwise trade by registered vessels ; and the 
agreed statement of facts in the présent cases leaves no rooni to doubt 
that the steamships hère in question were mainly engaged in that traf- 
fic, stopping only incidentally, and for a very brief period, at the for- 
eign port of Victoria, at which port they take on a very small portion 
of their passengers and cargo. 

The provisions of the United States statutes show that provision is 
made by the gênerai government for proper pilots for ail domestic 
vessels, whether registered or licensed, engaged in the coastwise trade, 
and that no such vessels can engage therein without such a pilot 
aboard. It is, therefore, a mistake to say, as does the proctor for the 
appellant, that unless registered vessels engaged in the coastwise trade 
be subjected to the compulsory law of the state, such vessels are not 
subject to any pilotage law. 

"By Eev. St. S 4235 [U. S. Comp. St. 1301, p. 2S03]," said the Suprême Court 
in the case of Huus v. New York & Porto Rico Steamship Company, 182 U. 
S. 392, 393, 394, 21 Sup. Ct. 82?, 828 (45 L. Ed. 1140), "it is expressly enacted 
that 'until further provision IS' made by Congress, ail pilots in the bays, in- 
lets, rivers, harbors, and ports of the United States shall continue to be regu- 
lated in confOrmity with the existing laws of the states respectively wherein 
such pilots may be,' subject, however, to a prohibition (section 4237 [page 
2903]) agalnst 'any discrimination in the rate of pilotage or half-pilotage be- 
tween vessels saillng between the ports of one state and vessels sailing be- 
tween the ports of différent states, or any discrimination agalnst vessels 
propelled.in whole pr.in part by steam,' and to a further restriction (section 
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4401 Ipage 3016]) that 'ail coastwise seagoing vessels ♦ • ♦ shall be sub- 
Ject to the navigation laws of the United States, * * * and that every 
coastwise seagoing steam vessel subject to tlie navigation laws of the Unit- 
ed States, and to the rules and régulations aforesaid, not sailing uuder legis- 
ter, shall, when under way, except on the high seas, be uiider the coutrol 
and direction of pllots llcensed by the inspectors of steamboats.' To fur- 
ther effeetuate its eontrol over coastwise seagoing vessels, it is provided by 
section 4444 [page 3037] that 'no state or municipal governnient shall impose 
upon pllots of steam vessels any obligation to procure a state or other license 
In addition to that issued by the United States, * * * nor shall any pilot 
charges be levled by any such anthority upon any steamer piloted as pro- 
vided by this title,' * ♦ * although 'nothing in this title shall be con- 
strued to annul or afifect any régulation established by the laws of any state 
requiring vessels entering or leaviug a port in any such state, olher thftn 
coastwise steam vessels, to take a pilot duly licensed or autborized by the 
laws of such state, or of a state situated upon the waters of such state.' 
The gênerai object of thèse provisions seems to be to license pilots upon steam 
vessels engaged in the coastwise or interior commerce of the couisti'v. and at 
the sanie time to leave to the states the régulation of pilots upon ail vessels 
engaged in foreign commerce." 

See, also, OIsen v. Smith, 195 U. S. 332, 25 Sup. Ct. 52, 49 L. Ed. 
224; Spraigue v. Tliompson, 118 U. S. 95, 6 Sup. Ct. 988, 30 L. Ed. 
115. 

Since the foregoing opinion was prepared, otir attention has been 
called by the appellants' proctors to three rulings of the Treasury De- 
partment, the first made October 24, 1879, the second February 12, 
1884, and the third November 39, 1884, which, it is claimed, sustain 
the appellants' contention. The first was in response to a letter from 
a pilot holding a license from the United States local inspectors asking 
■whether bis right to pilot certain steamers in and out of Narragansett 
Bay could be interfered with by state pilots — such steamers plying 
between Boston and Philadelphia, and touching at Providence, a purel}^ 
coastwise service, so far as appears from the inquiry. The answer 
was that no state pilot could interfère with the pilot holding a United 
States license, "if said steamers are exclusively conlïned to the coast- 
wise trade and are not sailing under register." 

The second letter of the Department referred to was evidently in 
answer to an inquiry of one holding a license under the gênerai gov- 
ernment, and reads : 

"You are informed that a United States pilot's license gives you authority 
to pilot any river or coastwise steamer upon the waters for which it is 
granted, but it does not confer any rights to pilot a sail vessel or rogistered 
steamer, namely, 'one bound to or from a foreign port' ; the pilotage of tbe 
latter class of vessels being regulated by the state laws. If there are any." 

The third and last letter of the Department referred to announces 
the same ruling, and in thèse words : 

"A United States license gives you authority to pilot any river or coastwise 
steamer upon the waters for which it IS' granted, but it does not confer any 
rigbts to pilot a sail vessel, or registered steamer, namely, one bound to or 
from a foreign port ; the pilotage of the latter class of vessels being regulated 
by the state laws, if there be any." 

The meaning of "registered" vessels, as used by the Department, 
was expressly stated in its last two letters mentioned to be "one bound 
to or from a foreign port." It is hardly to be supposed that it meant 
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anything else in -the first letter referred to by the use of the same 
Word "register." Now it is obvions tbat a vess€l Sâiling from one 
American port on the Pacific Coast to another American port on the 
same coast is not "bound to or from a foreign port," althoiigh it makes 
an incidental stop en route at a foreign port. The agreed statement of 
facts in the présent cases shows that each of the vessels in question 
was, at the several times in the several libels and schedules referred 
to, either on a voyage from the port of San Francisco, in the state of 
Cahfornia, to a United States port on Puget Sound, or from a United 
States port on Puget Sound bound to the port of San Francisco. In 
each case the voyage was between those domestic ports, with an inci- 
dental brief stop en route at the British port of Victoria, such inci- 
dental touching being expressly authorized by section 3126 of the 
Revised Statutes of the United States, referred to in the foregoing 
opinion, and which we repeat, so far as pertinent: 

"Any vesse], on being duly registered in pursuauce of the laws of the Unit- 
ed States, may engage in trade between one port in the United States an4 
one or more ports, within the same, witli the priviiege of touching at one or 
more foreign ports during the voyage. * * * " 

In each of the cases above entitled the jtidgment is affirmed. 

WOLVERTON, District Judge. I concur in the opinion of Judge 
ROSS, rendered herein, and will state briefly my reasons therefor. 
The question in the case is one purely of construction, and relates to 
the fédéral statutes regulating pilotage; the controversy being wheth- 
er pilotage upon libelee's steamships in entering and departing from 
the Bay of San Francisco is controlled by fédéral or. state régulations. 

The statute of California (section 3468, Pol. Code) provides that ail 
foreign vessels and ail vessels from a foreign port or bound thereto, 
and ail vessels sailing under a register between the port of San Fran- 
cisco and any other port of the United States, shall be liable for 
pilotage as provided in section 2466 of the Code. Section 4401 of the 
Revised Statutes of the United States, after setting forth that ail 
coastwise seagoing vessels shall be subject to the navigation laws of 
the United States, when navigating within the jurisdiction thereof, 
and ail vessels, propelled in whole or in part by steam, and navigating 
as aforesaid, shall be subject to ail the rules and régulations estab- 
lished in pursuance of law for the government of steam vessels in 
passing, provides that: 

"Every coastwise seagoing steam vessel subject to the navigation laws of 
the United States, and to the rules and régulations aforesaid, not sailing un- 
der register, shall, when under way, except on the high seas, be under the con- 
trol and direction of pilots llcensed by the inspectors of steamboats." 

Section 4444 provides that: 

"No state or municipal government shall impose upon pilots of steam ves- 
sels any obligation to procure a state or other liceuse in addition to that 
issued by the United States, or any other régulation which will inipede such 
pilots in the performance of the duties required by thls title ; nor shall any 
pilot charges be levled by any such authority upon any steamer piloted. as 
provided by this title ; and in no case shall the fées charged for the pilotage 
of any steam vessel exceed the customary or legally established rates in the 
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State wtLere the same Is perfornied. Nothing in this title shall be eonstrued 
to aminl or effect any régulation established by the laws of any state requir- 
Ing vpssels entering or leavlng a port in any isueh state, other than coastwise 
steam vessels, to take a pilot duly licenSed or authorized by the laws of such 
Btate, or of a state situate upon the waters of sueh state." 

The controversy dépends upon the meaning and signification to be 
given the words "not saiHng under register," as employed in section 
4401. Prehminarily, it may be stated that Congress, having the power 
to regulate commerce between the states, is vested with authority as 
an instrument of that power to regulate the pilotage service upon the 
rivers and harbors and bays wherever the jurisdiction of Congress ex- 
tends ; but the state was originally possessed of authority to regulate 
pilotage service, and may lawfully do so until Congress has assumed 
to legislate upon the subject, and to inaugurate its own régulations per- 
taining thereto. Prior, therefore, to the enactment of any fédéral 
statutes upon the subject, pilotage upon the bays and harbors and in- 
land waters of the country was regulated solely by state authority, 
and it is only as the fédéral statutes hâve encroached upon state 
authority that the latter has been curtailed or superseded. Further- 
more, it is a canon of statutory interprétation that every word and 
phrase of a statute shall be given a meaning, if it can be done in rea- 
son, that where différent régulations are imposed by the same act, the 
entire statute shall be eonstrued in pari materia, and that, where ap- 
parently inconsistent provisions are found, they must be harmonized 
if possible. 

Under this rule, we must give a meaning to the clause in question, 
and that meaning must be determined by the intendment of Congress 
in adopting the law if it can be ascertained. It is my firm impression 
that the words "not sailing under register" were not intended to mod- 
ify or qualify the words "every coastwise seagoing steam vessel," but 
that they were employed rather as descriptive of such vessel ; their 
purpose being to distinguish such coastwise seagoing steam vessel 
from one that is engaged in foreign trade. This idea is borne out 
when we take into considération the provision of section 4444 whereby 
the intendment is shown not to annul any régulation established by 
the laws of the state requiring vessels entering or leaving a port in any 
such state, other than coastwise steam vessels, to take a pilot duly 
licensed by the laws of the state. The words "not sailing under regis- 
ter" are wholly omitted from this section ; vvhereas, if it was intended 
that such vessels sailing under register should be subject to state rég- 
ulation, it is more than probable that Congress would hâve reiterated 
the words. This section, it will be observed, deals directly with a 
restriction upon state législation; the former (section 4401) is for the 
régulation of the navigation of certain craft or vessels. 

It is difficult to harmonize thèse two sections upon any other basis 
than the one which I hâve suggested, and the meaning of section 4401 
is simply this : That ail coastwise steam vessels not engaged in foreign 
commerce and trade shall be subject to the pilotage laws and régula- 
tions enacted by Congress. Other vessels engaged in foreign trade 
would still be subject to the local laws and régulations pertaining 
thereto. This idea is borne out by the opinion of Mr. Justice Brown 
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in Huus V. New York & Porto Rico Steamship Company, 182 TJ- S. 
392, 21 Sup. et. 827, 45 L. Ed. 1146. Tliis was the case of the navi- 
gation of a steamship, enrolled and licensed, plying between the port 
of New York and that of San Juan in the island of Porto Rico. Prior, 
however, to a discussion of that case, it should be further observed 
that vessels registered in pursuance of the laws of the United States 
"may engage in trade between one port in the United States and one 
or more ports within the same, with the privilège of touching at one 
or more foreign ports during the voyage, and land and take in thereat 
merchandise, passengers and their baggage, and letters, and mails." 
Section 3126, Rev. St. So that a registered vessel, it would appear, is 
entitled to engage in the coastwise trade. 

In the case alluded to it is stated that, under the commercial and 
navigation laws of the United States, merchant vessels are divided 
into two classes: First, vessels- registered pursuant to Rev. St. § 4131 
(U. S. Comp. St. 1901, p. 2803), being those wholly owned, com- 
manded, and officered by citizens of the United States, which are 
alone entitled to engage in foreign trade ; and, second, vessels enrolled 
and licensed for the coasting trade or fisheries. The latter may net 
engage in foreign trade upon penalty of forfeiture. Section 4337 
(page 2969). After referring to the several sections of the Revised 
Statutes, namely, 4235, 4237, 4401, and 4444, the distinguished jus- 
tice makes this significant déduction, namely: 

"The gênerai object of thèse provisions seems to he to license pilota upon 
steam vessels engaged in the coastwise or Interior commerce of the oountry, 
and at the same time to leave to the states the régulation of pilots upon ail 
vessels engaged in foreign commerce." 

It is significant, also, that in quoting from section 4444 the words 
"other than coastwise steam vessels" are italicized, thus emphasizing- 
the déductions that the jurist has drawn from thèse statutes. 

Following this case is another, bearing the title of 01sen v. Smith, 
195 U. S. 332, 25 Sup. Ct. 52, 49 L. Ed. 224, in which it was cleter- 
mined that: 

"The efPect of R«v. St. §§ 4237, 4444, Is not to interfère with or abrogate 
State laws regulating pilotage, but to withdraw coastwise steam vessels from 
the pilotage charges imposed by such state laws." 

I have quoted from the headnote in this décision. 

In a préviens case, Spraigue v. Thompson, 118 U. S. 90, 6 Sup. Ct. 
988, 30 ly. Ed. 115, which it should be stated involves the question of 
a licensed steamship plying between the ports of Philadelphia, Fa., and 
Savannah, Ga., it was held that she was not subject to the local 
pilotage régulations. The court, in discussing the case, says, among 
other things, that: 

"The section [being section 4444] cxpressly excepts coastwise steam vessels 
from the régulations established by the laws of any state requiring vessels 
enterlng or leaving a port in any such state to take a pilot duly licensed or 
authorized by the laws o£ any such state, or of a state situate upon the 
waters of such state." 

While thèse cases do not expressly décide the question in issue, and 
while it might be said that in the first case what the court observed was 
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obiter, as not necessary for the décision of that case, yet the obser- 
vation of the learned justice was made in view of a considération of 
the very statutes in question hère, and is entitled to very great weight. 
In the case of Bigley v. New York & P. R. S. S. Co. (D. C.) 105 Fed. 
74, after quoting the last clause of section 4M4, the court says: 

"The effect of the above acts of Congress Is to exempt ail steam vessels 
salling under a license and employed in the coastwise trade f rom the pilotage 
lâws of the States, while other vessels renialn subject to the state laws." 

This case is one of three, including the case of Huus against the 
same party, which was appealed to the Suprême Court of the United 
States, being first cited herein. While the language used does not 
include coastwise vessels not sailing under register, yet it seems to be 
gênerai in its import, as comprising a!l coastwise steam vessels, and 
is not in conflict with the observations of the Suprême Court on the 
same subject. 

In the case of Joslyn v. Nickerson (C. C.) 1 Fed. 133, the steam- 
ship was registered, but was plying between Boston and Havana, being 
thus engaged in foreign trade, and it was held that the state régulations 
of Massachusetts as to pilotage applied. The case is not inconsistent, 
therefore, with the views herein entertained. 

The case of Murray v. Clark, 4 Daly (N. Y.) 468, affirmed by the 
Court of Appeals of New York, 58 N. Y. 684, supports the opposite 
doctrine; but it does not appeal to me as controlling. 

Sections 4401 and 4444 of the Revised Statutes were enacted into 
law in 1871, and it does not seem to hâve occurred to any one in the 
port of San Francisco to contest the right of the United States author- 
ities to regulate the pilotage as it respects steam vessels plying in the 
coastwise trade until a récent statute was enacted by the state of Cali- 
fornia in 1905 (St. 1905, c. 611). In ail the time preceding that we 
must assume that the pilots upon such vessels were such as were li- 
censed by United States authority, and not by state authority. And 
where a statute has continued so long under one construction, it is 
persuasive of its rightful interprétation. 

For thèse reasons, I am of the opinion that the cause should be af- 
firmed. 

GILBERT, Circuit Judge (dissenting). The question involved in 
this case dépends wholly upon the construction of sections 4401 and 
4444 of the Revised Statutes. In those two sections is to be found 
the full measure of congressional législation on the subject of pilotage, 
and the full extent of the fédéral délimitation of state power. Section 
4361, which appears under a différent title, and which subjects regis- 
tered vessels engaged in the coasting trade to the same régulations, 
provisions, penalties, forfeitures, and duties as are imposed on licensed 
vessels in the coasting trade, has no référence whatever to pilotage 
régulations. This is made plain by referring to the original act of 
February 18, 179-3 (IStat. 313,_c. 8, § 20), in which it specifically ap- 
pears that the régulations, provisions, duties, etc., so referred to, con- 
cern only the carriage of goods and more particularly distilled liq- 
uors, and the duty of masters to make manifests thereof. No new 
meaning was given to that statute by carrying its provisions into the 
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Revised Statutes as section 4361. "It will not be inferred that the 
Législature, in revising and consolidating the laws, intended to change 
their policy, unless such intention be clearly expressed" (United States 
V. Ryder, 110 U. S. 729, 4 Sup. Ct. 196, 28 L. Ed. 308), and "upon a 
revision of statutes, a différent interprétation is not to be given to 
them without some substantial change of phraseology" (McDonald v. 
Hovey, 110 U. S. 619, 4 Sup. Ct. 142, 28 L. Ed. 269). And it is an 
established canon of construction that, in finding the meaning of a 
statute in the revision, the courts are permitted to refer to the orig- 
inal statute from which the section was taken to ascertain from its 
language and context to what class of cases the provision was intended 
to apply. The Conqueror, 166 U. S. 122, 17 Sup. Ct. 510, 41 L. Ed. 
937. 

It is to be borne in mind that, while fédéral authority over pilotage 
is paramount to that of the state, the state power does not act by au- 
thority delegated by Congress, and the question is, not what has Con- 
gress authorized the states to do, but what has Congress taken from 
the States by its own régulation of pilotage? In Gibbons v. Odgen, 9 
Wheat. 207, 6 L. Ed. 23, it was said : 

"Althoush Congress caiinot enable a state to legislate, Congress may adopt 
tlae provisions of a state on any suliject. When tlie governuient of the Union 
was brought Into existence, it found a System for the régulations of its pilota 
in fn!l force in every state. The aet which has been nientioned (Act Aug. 7, 
1780. c. 0, § 4, 1 Stat. 54, re-euacted in section 4235, Rev. St.) adopts this 
System and gives it the same valldity as if its provisions had been specially 
made by Congress. ♦ * * l'he act miquestionably manifests an intention 
to leave this subject entirely to the states until Congress should think prop- 
er to interpose." 

In Cooley v. Board of Wardens of Philadelphia, 12 How. 399, 319, 
13 L. Ed. 996, the court said : 

"The act of 1789 contains a clear and authorltative déclaration by the 
First Congress that the nature of this subject is such that, until Congress 
should flnd it necessary to exert its powers, it should be left to the législa- 
tion of the states ; that it is local, and not national ; that it is likely to be the 
best provided for, not by one System or plan of régulations, but by as many 
as the législative discrétion of the several states should deem applicable to 
the local pecularities of the ports within their limits." 

Approaching the question in issue with thèse principles in mind, it 
seems clear to me that section 4401 places under the protection of féd- 
éral licensed pilots, except when on the high seas, ail coastwise steam 
vessels, "not sailing under register," and that while section 4444 recog- 
nizes the power of the state to regulate pilotage, when entering or leav- 
ing its ports, of ail vessels other than "coastwise steam vessels," the 
coastwise steam vessels so excluded from state législation are those 
and those only which are placed under fédéral régulation under sec- 
tion 4401, namely, coastwise steam vessels, "not sailing under reg- 
ister." Section 4401 is the only fédéral statute placing vessels under 
the control of fédéral pilots while entering or leaving ports, and sec- 
tion 4444, being part of the same statute, is to be construed with it. 
Both thèse sections originally appeared as a single section in the act 
of 1871, entitled "An act for the better protection of life, etc." Act 
Feb. 38, 1871, c. 100, § 51, 16 Stat. 455. The field of législation which 
Congress might hâve covered by pilotage régulations comprised three 
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classes of vessels: First, licensed and enrolled vessels engaged in the 
coasting trade ; second, registered vessels engaged partly in coasting 
trade and partly in foreign commerce ; and, third, registered vessels 
engaged wholly in foreign trade. Congress saw fît to regulate vessels 
of the first class only, and lias never made any spécifie provision for 
vessels of the other two classes. It has left them to state régulation. 
This was the view taken by Judge Lowell in 1880, in Joslyn v. Nick- 
erson (C. C.) 1 Fed. 133, when he said, referring to Act July 25, 1866, 
c. 234, § 9, 14 Stat. 228: 

"This statute has been modifled, and the employment of siich a pilot is 
now conipulsory only upon coasting steam vessels net sailing undei" a register. 
Rev. St. § 4401." 

And the learned judge cited Murray v. Clark, 4 Daly, 468, affirmed 
in 58 N. Y. 684, a case in vi'hich the meaning of sections 4401 and 4444 
was discussed at length, and in which it was held that the state might 
impose a pilotage charge on registered vessels which are also engaged 
in the coasting trade, and that the rules and régulations established by 
the United States refer only to coastwise steamgoing vessels, not sail- 
ing under register. In Bigley v. New York P. R. S. S. Co. (D. C.) 
105 Fed. 74, Judge Brown said that the effect of sections 4401 and 
4444 was — ■ 

"to exempt ail steam vessels salllng under a llcense and employed in the 
coastwise trade from the pilotage laws of the states, while other vessels re- 
mained subject to the state laws." 

This seems to be the view which was taken in Spraigue v. Thomp- 
son, 118 U. S. 90, 6 Sup. Ct. 988, 30 L. Ed. 115; and'the later cases 
of Huus V. New York, etc., S. S. Co., 182 U. S. 395, 21 Sup. Ct. 827, 
45 L. Ed. 1146, and Olsen v. Smith, 195 U. S. 332, 25 Sup. Ct. 52, 49 
Iv. Ed. 224, are not in conflict with it. 

On Motion for Rehearing. 

PER CURIAM. It is ordered that the pétition, filed January 26, 
1911, on behalf of the appellant, for a rehearing of the above-entitled 
cause be and hereby is granted. It is further ordered that certain 
questions involved in the above-entitled cause be certified to the Su- 
prême Court of the United States for décision, and that the counsel 
for the respective parties to the above-entitled cause may each pro- 
pose a certificate accordingly. 



SOUTHERN PAC. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,578. 

1. AprEAt ANn Eeror (§ 103.5*) — Revievv— Harmless Erhor— Waivee. 

TJnder the rule that an appellate court vvill not reverse the décision of 
a trial court for error, unless the error has prejudiced the party who 
com]ilains of it or has deprived him of a substuntlal rigbt, the .action 
of a fédéral court in overruling an objection to Its jurisdicrion in e(}uity, 

•For other cases see same topic & § numbjsu in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
186 F.— 47 
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based on the ground of an adéquate remedy at law, although erroneous, 
Is not réversible error, wliere there was no issue which could hâve been 
Bubmitted to a jury, but the case was heard and determined on the bill, 
answer, and admissions of the défendant, involvlng solely questions of 
law, and défendant was not therefore deprived of hls constltutional right 
to a jury trial, which was in efCect waived by his admission of the facts 
on which complalnant's right of recovery depcnded. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4031 ; 
Dec. Dig. § 1035.*] 

2. JUDGMENT (§ 590*) JTJDGMENT AS Bar— Matteks Concltided. 

The decree, in a suit by the United States arçainst a railroad Company 
to détermine its right to certain lauds under a graut, in which the ojily 
question determined was that the lands did not pass to défendant under 
the grant, but were erroneously patented to it. is not a bar to a second 
suit brought under Act March 3, 1S8T, c. 370, 24 Stat. 556 (U. S, Comp. 
St. 1001, p. 1595), and Act March 2, 185)0, c. 39, 29 Stat. 42 (U. S. Comp. 
St. 1001, p. 1G03), to recover from the Company the priée of the Innds on 
an allégation that they had been sold by défendant to bona fide pur- 
chasers whose tltle hnd been couflrmed under the provisions of such acts. 

[Ed. Note. — For other cases, see Judgmeut, Cent. Dig. §§ 1102-1106; 
Dec. Dlg. § 590.*] 

3. AcTiOK (§ 53*) — SrLiTTiKG Causes of Action — Waiveb of Objection. 

A défendant niay either expressly or implledly cousent to the Institu- 
tion of separate actions or a single demand, and such consent will be 
presumed iinless he pleads the former action in bar or otherwlse objects 
In the trial court. 

[Ed. Note.— For other cases, see Action, Dec. Dlg. § 53.*] 

4. INTEKEST (§ 46*) — MONEY EbCEIVED ET RaILROAD COMPANT FOR IiANDS 

Erroneously Patented. 

On a recovery by the United States against a ralIroad comijany under 
Act March 2, 1896, c. 39, 29 Stat. 42 (U. 'S. Comp. St. 1901, p. 1603), for 
land erroneously patented to défendant under a grant and sold by it 
to bona fide purchasers, the allowance of interest from the date of the 
act was not erroneous, vi'here it was undlsputed that défendant recelved 
the prlce of the land prlor to that time, and where also a suit had been 
previously instituted by the United States ni part to recover such money, 
which was a sufflclent demand to start the ruminig of Interest, although 
the right to recover the money was not determined thereln. 

[Ed. Note. — For other cases, see Interest, Dec. Dlg. § 46.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Suit in equity by the United States against the Southern Pacific 
Railway Company. Decree for complainant (157 Fed. 9C), and de- 
fendant appeals. Affirmed. 

The appellee in its bill allesed that by the act of Congress approved .Tuly 
27, 1860 (Act .Tuly 27, 18G6, c. 278, 14 Stat. 292), the Atlantic & Pacific Railroad 
Company was incorporated and granted lands in California, and that the 
grant was declared, forfeited by act of ,Tuly 6, 1886 (chapter 637, 24 Stat. 
123), for failure to construct the road In aid of which It was made ; that 
section 18 of said' act of July 27, 1866, authorized the Southern Pacific Rail- 
road Company to construct a railroad from Needles via Mojave to San Fran- 
cisco, and made that company a grant of lands to aid in the construction 
thereof ; that by the .ioint resolution of June 28, 187Q (No. 87, IG Stat. 382), 
Congress eonflrmed the authority of the grant; that by section 23 of the 
Texas-Pacific Act of March 3, 1871 (chapter 122, 16 Stat. 579), Congress 
authorized the Southern Pacific Railroad Company to construct a railroad 
from Yuma via Los Angeles to Mojave, and made a grant of lands to aid In 
the construction thereof; that the lands described In Exhibit A and Exhlblt 

•For other oases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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B to the Mil were granted to the Atlantic & Pacific Rallroad Company, and 
were not granted to the Southern Pacific Rallroad Company ; that it bas been 
flnally adjudged and determined by certain décisions referred to in the bill 
that ail the lands described in those exhibits were restored to the United 
States by the aforesaid forfeiture act of July 6, 1886; that the Southern 
Pacific Company never acquired any interest therein; that ail said lands so 
described in Exhibits A and B to the bill were, prior to March 2, 1896, er- 
roneously patented by the United States to the Southern Pacific Company as 
lands granted to it by the act of March 3, 1871 ; that the patents thereto were 
accepted and received by said company under the same error and mistake ; 
that by the act approved March S, 1887 (Act March 3, 1887, c. 376, 24 Stat. 
556 [U. S. Comp. St. 1901, p. 1595]), Congress authorized the Secretary of the 
Interior to issue new patents to purchasers In good faith from railroad com- 
panies, of lands erroneously patented to them ; that, in case such companies 
refused to pay the United States $1.25 per acre for such erroneously patented 
lands within 90 days after demand thereof, the Attomey General should bring 
suits to recover on such demanded amounts ; that by the act approved Feb- 
ruary 12, 1896, Congress provided that the amount to be demanded and pald 
in cases where the railroad company had received from its purchasers less 
than $1.25 per acre should be the amount paid to it by such purchaser; that 
by the act approved March 2, 1896, Congress confirmed the title of ail such 
bona fide purchasers, and provided that, upon a proper showing before the 
Secretary of the Interior, the title of such bona fide purchasers should stand 
confirmed without suit; that the Secretary should procure suit ta be brought 
to recover $1.25 per acre from the railroad company for the quantity of land 
thus Confirmed; that, upon proper showing in the court, a decree should be 
entered confirming the title of bona fide purchasers, and against the rail- 
road company for the value of such land at $1.25 per acre ; that prior to 
March 3, 1887, the Southern Pacific Railroad Company sold ail lands de- 
scribed In said Exhibits A and B to bona fide purchasers; that the pur- 
chaser's title was confirmed by said Act of March 2, 1896 : that the value of 
said lands exceeds $2.50 per acre; that to the extent of $1.25 per acre the 
Southern Pacific Rallroad Company holds the proceeds of said sales in trust 
for the complainant, the appellee herein ; that Exhibit A correctly describes 
the lands, the acreage thereof, and sets forth the names of the bona fide 
purchasers thereof, and the dates when their title was confirmed by the Sec- 
retary of the Interior under the act of March 2. 1896 (chapter 39, 29 Stat. 42 
[U. S. Comp. St. 1901, p. 1603]) ; that more tban 90 days prior to the com- 
mencement of the suit the Secretary of the Interior notified the appellant 
of said confirmations and demanded the proceeds received from such sales 
not exceeding $1.25 per acre; that on August 5, 1898, by a decree in suit 
No. 184 between the parties to this suit, it was finally and conelusively ad- 
judared by the United States Circuit Court that the persons named as pur- 
chasers in said Exhibit B were bona fide purchasers from the appellant of 
the lands therein described, and their title thereto was confirmed ; that the 
said confirmation by the Secretary of the Interior of the titles pf bona fide 
purchasers named in Exhibit A and the confirmation by final decree of the 
Circuit Court of the title of bona fide purchasers named in Exhibit B were 
made In faith of and pursuant to proof of such sales made and introduced by 
the appellant in former suits in the United States Circuit Court between 
the parties to this suit; that therefore the appellant Is estopped in this suit 
from denying said sales and from denying that it holds the proceeds thereof 
in trust for the appellee to tbe extent of $1.25 per acre. The bill further al- 
leged that the détermination of the rights of the complainant in the premises 
Involves the construction and interprétation of said acts of Congress and of 
numerous contracts in writing executed by the appellant to numerous persons, 
and further involves the establishment and enforcement of a trust in favor 
of the complainant in the proceeds of said sales and of a lien, "and, in secur- 
Ing thereon to your orator an accountlng from défendant Southern Pacific 
Railroad Company, there is great complexity involved in determining what 
tracts of land hâve been sold or contracted to be sold by said company, and 
at what price, aid to whom, and what amount bas been paid by way of prin- 
cipal and interest on each of said tracts to said company, and the good 
faith of the purchasers of such numerous tracts." 
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The prayer of the blïl was that the court détermine the true construction 
of said acts and defiue the rlglits and obligations of the parties to the 1)111, 
and decree that the défendant thereln "holds in trust for your orator the pro- 
ceeds of ail sales of said tracts of land set forth in sald Exhibits A. and B 
to the blll, to the extent and amount of $1.25 per acre for ail thereof ; that 
such Indebtedness be declared a lien upon ail funds in the hands of sald 
défendant reallzed from the sale of sald lands ; and that the défendant be 
required to account to and pay over sald sums to your orator." And the 
Mil prayed that the défendant thereln be required to answor certain inter- 
rogatories as to the sales or çontracts to sell It had made of tracts of the 
land descrlbed in said Exhibits A and B and the nanies of tUe purcUasers of 
each tract, the date of sale or contract, form and character of the instru- 
ment, givlng the agreed price, dates, and amounts of paymeuts of principal 
and interest. The appellant filed its answer to so niuch of the blll as sought 
discovery, and àt the same time demurred to the remain der and residue of 
the bill for want of equlty. The demurrer was overruled, and thereafter 
the appellant filed its answer to the bill, to which the appellee filed its replica- 
tion, and upon tlie pleadings and the adniitted facts a decree was rendered 
adjudglng that the appellant pay the appellee !f40.124.30 wlth interest there- 
on at 7 per cent, per annum^ from March 2. ]8!K1, amounting to $;i2,86].80, 
and $38.80, the costs of suit. From that decree the appeal is taken. 

Wm. Singer, Jr., D. V. Cowden, E. E. Hull, and Wm. E. Herrin, 
for appellant. 

Robt. T. Devlin, U. S. Atty., and Geo. Clark, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question principally discussed in the briefs and argument of counsel 
is that of the jurisdiction of the Circuit Court to entertain the biU; 
the appellant contending that the appellee had a complète and adéquate 
remedy at law. In the bill, jurisdiction in equity is invoked on the 
grounds of discovery, accounting, the establishment of a trust, and 
the enforcement of a hen. The bill fails to show, however, that there 
is a trust or a lien involved. Notwithstanding the allégations of the 
bill, it is apparent that the appellant is not in the possession of a 
trust fund realized from the sale of government lands which may be 
identified and pursued by the appellee and subjected to the payment 
of the price fixed by Congress as the compensation to be paid there- 
for. It is apparent also, that no lien exists in favor of the appellee 
enforceable against property held by the appellant. The jurisdiction 
in equity must be sustained, if at ail, upon the ground of the discov- 
ery and accounting prayed for. The bill set forth two exhibits where- 
in were described the tracts of lànd which were alleged to hâve béen 
restored to the United States by the forfeiture act of July 6, 1886, 
and which lands were alleged to hâve been sold to bona fide purchas- 
ers, and it set forth the names of the purchasers. The discovery 
which it sought was the enumeration of the sales and çontracts of 
sale made by the appellant of each of the tracts of land described in 
said exhibits, the name of the purchaser of each tract, the dates of the 
sales or the çontracts of sale, the form and character of the instru- 
ments in writing, the price of each tract, and the date and amount of 
each payment of principal and interest thereon. The appellant an- 
swered the bill so far as the discovery was concerned, and disclosed 
fully ail the information so sought. At the same time, it demurred to 
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the remainder of the bill for want of equity, and it now contends that 
the suit for discovery came to an end upon the filing of a sworn an- 
swer to the discovery wliich was souglit. It is doubtful whether, in 
view of the demurrer, the bill was sustainable in equity on the ground 
that it involved an accounting. The account does not seem to be so 
complicated as to require a resort to equity. 

In view of the rulings of the Suprême Court in Southern Pacific 
V. United States, 200 U. S. 341, 351, 26 Sup. Ct. 296, 50 L. Eùl. 507, 
and United States v. Bitter Root Co., 200 U. S. 451, 478, 26 Sup. Ct. 
318, 50 L,. Ed. 550, we should feel compelled to reverse the decree 
and direct the dismissal of the bill were it not for the following con- 
sidérations : The case is not of the class of those of which equity 
cannot take jurisdiction. Where the subject of the suit is embraced 
under any of the heads of équitable jurisdiction, the court will take 
cognizance of it, notwithstanding there may be a remedy at law, un- 
less the défendant raises the objection by demurrer or claims the ad- 
vantage of it in his answer. Southern Pacific v. United States, supra. 
In the présent case the appellant did by demurrer and answer object 
to the jurisdiction. But, if the Circuit Court erroneously overruled 
the objection, the question arises whether the appellant was injured 
thereby. 

An appellate court will not reverse the décision of a trial court for 
error unless the error has prejudiced the party who complains of it 
or has deprived him of a substantial rigtît. Lancaster v. Collins, 115 
U. S. 222, 6 Sup. Ct. 33, 29 U. Ed. 373; Stuart v. Gav. 127 U. S. 
518, 526, 8 Sup. Ct. 1279, 32 L. Ed. 191. The sole ground upon which 
équitable jurisdiction is denied when there is an adéquate remedy at 
law is that the party défendant is thereby deprived of his right to a 
trial by jury which is guaranteed by the seventh amendment. In 
Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, it was 
said: 

"The Constitution In its seventh amendment déclares that 'in suits at coni- 
mon law, where the value in eontroversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved.' In the fédéral courts thls right cannot 
be dispensed wlth, except by the assent of the parties entitled to it, nor can 
it be impaired by any Wending with a clalm properly Cognizable at law, of 
a demaud for équitable relief in aid of the légal action or duriug Its penden- 
cy. Such aid in the fédéral courts must be souglit in separate proceedings, 
to the end that the right to a trial by a jury in the légal action luay be pre- 
served intact." 

The appellant was not, by the ruling of the court below, deprived 
of a jury trial in this case. There was no issue which could hâve been 
submitted to a jury. The decree was rendered upon the bill, the an- 
swer, and the admissions of the appellant. There were no questions 
before the court except questions of law. It is évident that there 
were, and could be, no controverted questions of fact. It is clear from 
the authorities that the défendant, in a case such as that which is 
hère presented, may consent to the jurisdiction in equity, and thereby 
waive his right to a jury trial. We see no substantial reason why, after 
the défendant has answered admitting, as in this case, the facts on 
which the complainant's cause dépends, leaving only questions of law to 
be determined by the court, it should not be held that he thereby waives 
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his right to a jury trial. That was v/hat was clone in the présent case, 
and we cannot see that the trial court committed réversible errer in 
rendering the appropriate judgment upon the pleadings. Substantial 
justice- has been donc between the parties. It would be an unneces- 
sary burden upon them to require that the decree be reversed, the bill 
dismissed, and new issues framed in an action at law, in which there 
could be no issue for a jury, and that the cause be prosecuted to a 
judgment which could in no respect be différent from that which was 
rendered in the présent case. 

Error is assigned to the decree in that it requires the appellant to 
pay for ail the lands described in Exhibit A; whereas, it is claimed 
that the price of 1,920 acres thereof should hâve been deducted, for 
the reason that those lànds were the subject of the suit between the 
United States and the Southern Pacific Company, finally decided in 
146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091, in which suit the 
United States did not pray for a judgment or a decree for the value 
of the lands, nor for a money judgment other than the costs of suit, 
and that by that final decree ail rights of the United States in and to 
said lands were finally adjudicated and set at rest more than 10 years 
before the présent suit was brought, and that the doctrine which for- 
bids the splitting of demands bars the recovery hère sought as to those 
lands. It is pointed out that by the final decree in suit No. 184, re- 
ferred to in the bill (Southern Pacific Co. v. United States, 168 U, 
S. 1, 18 Sup. Ct. 18, 43 L. Ed. 355), the complainant was authorized 
to bring an action to recover the value of the lands involved ; whereas, 
in the décision in 146 U. S, 570, 13 Sup. Ct. 152, 36 L. Ed. 1091, 
no such authority was given. We find no merit in the contention. 
The suit in which those 1,920 acres were involved was brought to test 
the claim of the Southern Pacific Company to the lands in controversy 
and to restrain trespasses thereon by that company and by those 
claiming under it. No question of the rights of innocent purchasers 
was involved, and it does not appear that the purchasers of the 1,920 
acres hère under discussion were made parties to the suit. The only 
question involved and determined was the right of the railroad com- 
pany and those claiming under it to the lands described in the bill. 
There was no prayer for an accounting, and no accounting was had. 
The decree determined only that, by virtue of patents issued to the rail- 
road companies, the défendants to the suit had no rights whatever. 
So far as the right and duty of the United States to recover the debt 
of the appellant for lands erroneously patented to it, which it sold 
to bona fide purchasers, are concerned, the 1,920 acres of land so re- 
ferred to now stand in the same attitude as ail the other lands in- 
volved in the présent suit. But, aside from thèse considérations, a 
sufficient answer to the contention is f ound in the f act that the appel- 
lant interposed no plea in bar and made no objection in the court be- 
low on the gi'ound that there was a splitting of the cause of action. 
The défendant may, either expressly or impliedly, consent to the in- 
stitution of separate actions ou a single demand. Claflin & Kimball 
V. Mather Electric Co., 98 Fed. 699, 39 C. C. A. 241. And it is hekl 
that his conse:tit will be presumed unless he pleads the former action 
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m bar or otherwise objects in the trial court. Fox v. Althorp, 40 
Ohio St. 343 ; McDonald v. Tison, 94 Ga. 549, 20 S- E. 427 ; Gardner 
V. Patten (Com. PL) 1-5 N. Y. Supp. 324. 

It is contended that the court erred in charging interest against the 
appellant from March 2, 1896, the date of the approval of the last 
adjustment act, instead of from January 27, 1902, the date when, by 
the décision in case No. 184, it was finally ascertained who were bona 
fîde purchasers of the land. The bill in case No. 184 was filed in 
1891. It was brought against the Southern Pacific Company and nu- 
merous persons, who, it was alleged, claimed to be bona fîde pur- 
chasers for value. It alleged that the United States was the owner 
of the lands, and that they had been erroneously patented to the rail- 
road Company, and it prayed that the patent be set aside, that the ti- 
tle of the United States be quieted, that an accounting be taken of 
thé moneys received by the company from the sale of the lands, that, 
if it should be found that any of the défendants were bona fîde pur- 
chasers for value, their title be protected by the decree, and that judg- 
ment be rendered against the company for the sum of $3.50 per acre 
for ail of such lands. The company answered denying the right of 
the United States to the lands, and thereby denying its right to re- 
cover any of the proceeds of such lands as had been sold to purchas- 
ers. Neither the décision of the Circuit Court nor that of the Su- 
prême Court on appeal (168 U. S. 1, 18 Sup. 18, 42 L. Ed. 355) dis- 
posed of the whole case. Ail that was decided in either court was 
that the company had no interest in any of the lands involved in the 
suit. The question of the right of those who claimed to be bona fide 
purchasers having been left undetermined, the case was remanded for 
further adjudication. On January 7, 1898, the Circuit Court rendered 
a decree adjudicating the rights of those who claimed to be bona fide 
purchasers, but rendered no judgment against the company for the 
proceeds of lands sold to such purchasers. An appeal was taken by 
the United States, and on January 27, 1902, the decree of the Circuit 
Court was affirmed. 

It is not disputed that prior to March 2, 1896, the appellant had re- 
ceived from the purchasers the money for the recovery of which the 
présent suit was brought. At that date it had in its possession money 
which ex aequo et bono belonged to the United States, and it has had 
the use of that money ever since. Its right to retain it had been chal- 
Icnged in 1891 by the institution of the suit in case No. 184. The 
institution of that suit was a demand for the money. Kaufman v. 
Tredway, 195 U. S. 271, 25 Sup. Ct. 33, 49 L. Ed. 190. The présent 
case is therefore unlike United States v. Sanborn, 135 U. S. 271, 10 
Sup. Ct. 812, 34 E. Ed. 112, where the déniai of interest was placed 
upon the ground that more than 10 years elapsed after the payment 
to the défendant before his right to retain the money was questioned 
by suit or otherwise. 

"The institution of légal proceedings to collect a debt is a sufficient de- 
mand t'or its payment to start tlie running of interest tliereon from tlie tinie 
suit is begun, and this lias been lield to be true even thougli tbe suit is dls- 
missed, If, in a subséquent suit, a recovery be had." 22 Cyc. 1550, and cases 
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there dted; Kaufman v. Tredway, 195 U. S. 271, 25 Sup. Ct. 33, 49 !>. Ed. 
190. 

"Tàe pendency of lltigation between the parties to an existing debt concern- 
Ing the same will not of itself suspend interest on such debt during such 
litigatlon where the money is not paid Into court. It has been held that 
where there is a légal contest between persons other than the debtor, render- 
Ing It doubtful to whom the debt should be paid, the debtor Is not generally 
chargeable with interest during such contest, although if the fund in such 
cases has been used by the debtor, and has earned interest, the court will 
allow interest thereon notwithstanding the pendency of the litlgation." 22 
Cyc. 155S; Potter v. Gardner, 5 Pet. 718, 8 U Eâ. 285; Spring v. South 
Carolina Ins. Co., 6 Wheat. 268, 5 I/. Ed. 614 ; Crescent Mining Co. v. Wasatch 
Mining Co., 151 U. S. 317, 323, 14 Sup. Ct. 348, 38 L. Ed. 177. 

In Spalding v. Mason, 161 U. S. 375, 396, 16 Sup. Ct. 592, 600 
(40 L. Ed. 738) the court said: 

"It is no hardship for one who has had the use of money ovving to another 
to be required to pay interest thereon from the time when the payment 
should hâve been made." 

We find no errer in the allowance of interest, and, finding no error 
for which the decree should be reversed, it is, accordingly, affirmed. 

ROSS, Circuit Judge (concurring). I concur in the judgment, but 
am unable to agrée that the suit was not properly brought on the 
equity side of the court. An action at law in assumpsit to recover the 
amount claimed by the government to be due it for the land errone- 
ously patented to and sold by the railroad company to bona fide pur- 
chasers would not h^ve afforded the complainant the relief to which 
it was entitled; for discovery was an essential prerequisite to the re- 
covery of the money to which the government was entitled by virtue 
of the provisions of the acts of Congress referred to in the opinion, 
since the government could not know the varions amounts due it un- 
der those acts from the railroad company by reason of the various 
sales and contracts for sales made by the company to and with the 
various bona fide purchasers. For that reason, therefore, if for no 
other, the suit was, in my opinion, properly brought on the equity side 
of the court, and the court having acquired jurisdiction of it for the 
essential purpose of finding out for what lands the railroad company 
owed it money, and how much, the complainant, on the coming in 
of the company's answer, surely was not driven to the necessity of 
dismissing its bill and then commencing an action at law to recover 
the various sums of money shown by the discovery disclosed by the 
answer to be due the complainant. The équitable jurisdiction of the 
court having been properly invoked and having attached, the court 
below, I think, on well-settled principles, proceeded to the final déci- 
sion of the entire case. United States v. Union Pacific R. Co., 
160 U. S. 52, 16 Sup. Ct. 190, 40 L. Ed. 319 ; City of Walla Walla 
V. Walla Walla Water Co., 172 U. S. 12, 19 Sup. Ct. 77, 43 L. Ed. 
341; Hopkins v. Grimshaw, 165 U. S. 342, 17 Sup. Ct. 401, 41 h. 
Ed. 739 ; Williamson v. Monroe (C. C) 101 Fed. 332. 

Moreover, I think the sales and contracts were so numerous and 
of such a nature as to make the required and demanded accounting 
properly cognizable in a court of equity, where the complainant's rights 
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in the premises could be more plainly, more adequately, and more 
completelv afforded than in any action at law. See Soutliern Pacific 
R. Co. V.' United States, 200 U. S. 341, 26 Sup. Ct. 290. m L. Ed. 
507; Southern Pacifîc R. Co. v. United States. 133 Fed. G51, 66 C. 
C. A. 581; United States v. Soutliern Pacific Co. (C. C.) 117 Fed. 
544, and the numerous cases there cited. 



SXOW STORM MINING CO. (NICHOLLS, Intervener) v. JOHNSON. 

(Circuit Court of Appeals, Niiitli Circuit. February 6, 1911.) 

No. 1,854. 

Fbauds, Statute or (§ 84*) — Conteact for Sale or Mining Stock— Pass- 

INO OF TiTLE. 

Complalnant was the owuer of 1,.")00 sliare.s of stoclc of défendant min- 
ing Company, the certiflcate for wliJch was destroyed by tire. Sbortly 
afterward he niade an agreenient witb inter^■ener to sell liini tbe stock 
for a stated priée and gave a bond conditioned for its delivery within 70 
days. It was further orally agreed that coniplainaut should obtain a 
letter from the secretai'y of the coniiiaiiy showing that be was tbe owner 
of the stock, and tliat a new certiflcate would be is.sued to hlni on com- 
■pliance with the requireuieut of tlie by-lnws in that regard, and that on 
delivery of such letter intervener sbould pay for the stock. Complaln- 
ant procured and dellvered such Jetter, wlien Intervener re(pilred, as a 
further condition to payment, that conjplainant sbould exécute to the 
Company an indemnity bond requlred befcre Issuance of a new certificate 
wbich complainant refused to do. J/chl that. since certain tlilngs were 
requlred to be done by botb seller and purchaser before paynient for or 
deliver.v of tbe stock, tbe contraet was clearly e.xecutor.v. and title to the 
stock did not pass : and that, as an essential part of the contraet was 
in paroi, It was void under lîev. Codes Idabo. S C009. declaring sucb con- 
tracts invalid imless in writing or unless tbere was a delivery of some 
part of the property or payment of some part of the purchase priée. 

TEd. Note. — For other cases, see Frauds, Statute of. Cent. Plg. §§ 154- 
ICl; Dec. Dig. § 84.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

Suit in equity by Andrew Johnson against the Snow Storm Min- 
ing Company; W. A. Nicholls, intervener. Decree for complainant, 
and défendant and intervener appeal. Afiirmed. 

The appellee flled in tlie court below a bill against tbe Snow Storni Jliiiiug 
Company, a corporation of the state of Idabo, in which be alleged, aniong oth- 
er tbings, that he was the owner of 1,500 sbiu-es of the capital stock of the 
corporation, the certiflcate for which was theretofore, to wit, on tbe 28th 
day of November, 1904, destroyed by flre, at tbe city of Colfax, state of 
Washington ; that he had complied with ail the requirements of tbe cori)ora- 
tion — which requirements the bill set fortli — prescribed for the reissuance of 
lost or destroyed certifieates, and, notwithstanding his demand upon tbe cor- 
poration for tbe reissue of a new certificate in place of the certificate so lost, 
the corporation refused to issue to him a new certiflcate, but had jiaid various 
divlderids on hls sald stock to some person or persons other than the com- 
plainant, and had falled and refused to pay such dlvldends to hhn. lie 
prayed that the corporation be requlred to account to bim for such dlvldends 
and to issue to him a new certiflcate. 

•for otlier cases see same topic & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The mlning Company answered the bill, admittlng the ownership of the 
complalnant on the 28th day of November, 1904, of 1,500 shares of its stock. 
evideneed by its certiflcate No. 1,062, and that on that day sueh stock stood 
upon its books in the name of the complalnant It also admitted that prlor 
to the commencement of the suit the complalnant secured and filed witb the 
secretary of the company an affldavit of the publication of the notice re(iulred 
by the by-laws of the company, accompanied by a copy of the notice so pub- 
llshed, and the affldavit of the complalnant, and It admitted its refusai to 
issue to the complalnant a new certiflcate of stock. In other respects it 
Interposed a déniai of the averments of the bill. 

■ The appellant Nicholls was, upon his pétition, allowed to intervene in the 
cause, and thereafter filed an answer to the bill, and also a cross-bill in wlilch 
he alleged that on or about the 19th day of December, 1905, the complalnant 
entered into a contract >vith hlm, whereby the complalnant agreed with the 
cross-complainant "to sell, and dld sell," to the cross-complainant the 1,500 
shares of the capital stock of the appellant company referred to in the bill, 
at the agreed prlce of 20% cents a share, and further agreed with the cross- 
complainant that, in view of the lost and destroyed certiflcate for such shares, 
he (the complalnant) "would do ail things necessary to procure from the sald 
Snow Storm Mining Company a new certiflcate of said stock, and would de- 
liver the same to your orator, and especially that he would procure from the 
said Snow Storm Mining Company a statement that it would so issue the 
said certiflcate for the said 1,500 shares of stock, and that it was further 
agreed by and between the said parties to said agreement that the purchase 
priée of the said 1,500 shares of stock, amounting in ail to the sum of ifSO'T.ôO, 
should be paid by your orator to the said Andrew Johnson upon the procure- 
ment by the said Andrew Johnson of the said statement from the said Snow 
Storm Mining Company, or upon the delivery of said new certiflcate" ; that 
thereafter the complalnant failed and refused to procure such statement from 
the mining company and "refused to do those things necessary to procure 
said statement from the said Snow Storm Mining Company, or to procure 
the said certiflcate, to wit, he refused to exécute the indemnity bond pre- 
scribed by the by-laws of the said corporation for the issuance of a new 
certiflcate in lieu of lost or destroyed certiflcates ; and that your orator there- 
after himself gave to the Snow Storm Mining Company the indemnity re- 
quired by said company as security, and thereupon, and on the 20th day of 
February, 1906, the said Snow Storm Mining Company issued to your orator 
a new certiflcate, being No. 1,705, for the said 1,.500 shares referred to in the 
bill of complaint herein, and thereupon, and forthwith, your orator waived 
the default of the sald Andrew Johnson above set forth, and tendered to him 
the agreed priée for said stock, to wit, the sum of $397.50, whieh the said 
Andrew Johnson refused to accept. And your orator thereafter, and upon 
the Ist day of March, 1906, again tendered the sald amount to the said An- 
drew Johnson, who again refused to receive or accept the same." 

The cross-bill then allèges that the cross-complainant is, and at ail times 
has been, able and willing to comply with ail the terms and conditions of the 
contract as alleged by him, and that the complalnant refuses to accept the 
money tendered, or to perform any of the conditions of the contract; that 
the stock has no regular market prlce, but fluctuâtes daily, and cannot easily 
be estimated. The prayer of the cross-bill asks that the cross-complainant 
be adjudged the owner of the stock, and, in the event that relief be not 
awarded, that the complalnant, Johnson, "be compelled to speciflcally convey 
said property to your orator upon the payment by your orator of the contract 
prlce therefor, at such time and in the manner that.may be prescribed by 
the order of this court," and for général relief. 

The complalnant answered the cross-bill, putting in issue its averments. 

The record shows that the facts of the case were practicallv stipulated to 
by the counsel of the respective parties, subject to ob.iections" to the compe- 
tency of certain of the facts, s^nd to certain of the oral testimony. 

It showed the ownership by the appellee on the 28th day of November, 
1904, of the 1,500 shares of stock of the appellant mining company, evidenced 
by its certiflcate of stock, and that the certiflcate was destroved by flre as 
alleged In the bill. The by-laws of the company prescribed that any person 
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claiming to hâve lost a certificate might hâve a new certificate issued in its 
place upon producing évidence of liavlng given notice of hîs loss for 60 days 
in a deslgn'ated newspaper, and filing vv'ith the secretary of the Company au 
affidavit setting forth the facts aud circunistances of the loss, and executing 
a bond of indemnlty in an amount to he flxed by the couipany. 

The appellee testifled that on the 19th day of I>ecenil)€r, 1905, at Colfax, 
Wash., he called the appellant Nicholls, who resided at Spokane, to the télé- 
phone, and told him that he (the appellee) had 1,500 shares of stock of the 
appellant company which he wanted to sell, but that, as the certificate for 
the shares had been burned, he was unable to deliver such certificate at once, 
and asked Nicholls if there was any way in which they could arrange for the 
sale so that the appellee could make the sale at once and deliver the stock 
afterwards, and that Nicholls replied that he thought there was, and sug- 
gested that the appellee give him a bond in the suni of $500 to insure de- 
livery of the certificate wlthin 70 days, or in such time as a new certificate 
could be obtained under the by-laws of the company ; that Nicholls said he 
could use the stock if such an arrangement could be made, at the priée of 
261/^ cents a share. 

On the next day the appellee wrote to Nicholls as follows: 

"Mr. Wm. A. Nicholls, Spokane, Wash. — Dear Sir: As per our talk over 
phone yesterday, I send you a bond in the suni of flve hundred dollar to se- 
cure delivery of 1,500 shares of Snow Storm stock in seventy days I prefer 
that the bond be given to you in person rather than some stranger If you 
ean arrange it that way I can deliver in that time but suppose a contingency 
such as delay in mail or neglect of the officers of the company to do their duty 
and I should be delayed a few days I know that you would not take ad- 
vantage of that and stick me for $500.00 however I leave It to your own good 
judgment. 

"Respt. Andrew Johnson." 

The letter contained the bond referred to, executed by the appellee and 
two sureties, condilioned as follows: 

"The condition of this obligation is such that whereas, said Andrew John- 
son claims to be the owlier of fifteen hundred shares of the capital stock 
of the Snow Storm Mining Company of Mullan, Idaho, now, in considération 
of the payment of thè sum of three hundred ninety-seven & !>i>/ioo dollars 

to the said Andrew Johnson by the said — , we, the rtndersigned, hereby 

agrée to furnish to the said , wlthin seventy days from date hereof, 

a certificate of stock for 1,500 shares of the capital stock of the said Snow 
Storm Mining Company ; now, if the said Andrew Johnson shall well and 
truly furnish the said 1,500 shares of the capital stock of the said Snow 

Storm Mining Company to the said wlthin the time hereln specified, 

then this obligation is to be void and of no effect ; otherwise to remain and 
be in fuU force and virtue." 

The appellee also testifled in effect that, needing the money, and fearing 
there might be some trouble in efCectlng the sale, he went the next day to 
Spokane to see Nicholls. "I went in when I got to Spokane and called on 
Mr. Nicholls," said the witness, "and he had the bond there and seemed to 
be satisfied wlth it, and we talked matters over a little bit, and I gave him 
to understand that I was expecting my money. Mr. Nicholls then stated to 
me that he hadn't so understood it from the conversation we had over the 
téléphone the day before, and he said that he was unable to get hls client 
to come through ; that his client, on that proposition, wouldn't pay him the 
money. Then I told Mr. Nicholls, 'If that is the case, we can't do any busi- 
ness, because the only purpose I hâve m selling this property Is because I 
need the money at the présent time, and that is ail there is to it.' We went 
on and talked a little while along that Une, and I asked him if he could sug- 
gest anything that I could do that would induce his client to take the mat- 
ter up and give me my money, and he said he dldn't know of anything. And 
finally I suggested this to him, 'Now, if your client has any doubts as to 
whether or not I am the owner of this property, I think I can satisfy him 
that I really am, and he Is protected by this bond as to the delivery, and I 
can show him that I am able and can do It when I hâve complied with thèse 
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certain things^ and I will get a statement from the secretary of the Snow 
Storm Company, over the seal and signature of the eompany, that the books 
show me to be the owner of this stock, and that they wiU Issue the same 
to me In sixty days, and I will then be in a position to dellver the stock.' 
And he says: 'I will tell you what I will do. I will see my client and pré- 
sent the matter to him, and you come in later on.' So I went out and had 
an appointment with him along in the afternoon — I couldn't name the exact 
hour, but probably about 2 o'clock — and I came in again, and Mr. Nlcholls 
told me he had seen his client, and his client was satisfled to do business 
on that basis ; and so I says : 'Ail rlght ; that settles it.' And so I lef t the 
bond with him there, and I went down home with the understanding that 
when I got home I was to write and get this statement from the Snow Storm 
Company ; and I done so. I wrote to the eompany and asked them for this 
statement, and got it in due course of time, and forwarded it to Mr. Nicholls, 
and Mr. Nicholls, when he got the letter, Instead of sending me my check, 
as I expected, came back with a counter proposition, which I refused to ac- 
cède to." 

The letter of the appellee to the mining eompany thus referred to in his 
testimony was wrltten December 29, 1906 (1905), was addressed to the secre- 
tary of the 8now Storm Mining Company, and is as foUows: 

"I send you under separate cover copy of the 'Colfax Gazette' in which is 
a notice that explalns itself. A similar notice running in your MuUan paper. 
Thèse notices will continue for sixty days. 

"You will greatly favor me if you will send me a statement over the seal 
and signature of the Snow Storm Co. to the efCect that I am the owner of 
1,500 shares of Snow Storm stock and that a certiflcate of same will be is- 
sued to me soon as thèse notices bave run the agreed length of time — sixty 
days. 

"I hâve sold this stock and hâve given a bond to the purchaser to dellver 
same in sixty days. Now he wants a statement from you that I own this 
stock and that you will issue this certiflcate soon as I hâve complied with 
the law In the case. Please let me hear from you soon as possible." 

On the 2d of January, 1905 (1906), the secretary of the eompany replied to 
the appellee as follows: 

"Mr. Andrew Johnson, Colfax, Wash. — Dear Sir: Replying to yours of 
Dec. 29th, will say that after examining our records we flnd that you are the 
holder of 1,500 shares of Snow Storm stock, and will, after notices hâve run 
60 days, and upon receipt of your affldavit stating the facts and circumstances 
as near as possible, together with bond for 1 year of indemnity to the eom- 
pany of 25^ per share ($375.00) properly exeeuted, issue issue to you a new 
certiflcate for 1,500 shares." 

Two days thereafter, to wit, January 4, 1906, the appellee wrote to the 
appellant Nicholls as follows: 

"I Inclose you letter from the secretary of the Snow Storm Co. that I think 
ought to satisfy your client the notices are now running in papers at Mullan 
and Colfax." 

The appellant Nicholls refused payment for the stock upon receipt of such 
statement from the secretary of the mining eompany, iiisistlng that one of 
the conditions of the con tract was that the appellee should also furnlsh an 
indemnity bond to the mining eompany as a condition précèdent to payment 
for the stock. 

ïhe record discloses this further correspondence in respect to the matter: 

On the 24th of February, 1906, the appellant Nicholls wrote two letter.s 
upon the subject — one to the appellee, and the other to the secretary of the 
mining eompany. That to the appellee is as follows: 

"Mr. Andrew Johnson, Colfax, Wash. — Dear Sir: The seventy days which 
y Ou bave under the terms of the bond given me to make delivery of 1,500 
shares of Snow Storm at 26% cents, will expire on the 27th of this montli. 
The party to whom I sold the stock wlshes to know if you will be alile to 
make delivery on that date. Please advise me at once, as I am obliged to 
give him an answer. 

"Respectfully, W. A. Nicholls." 
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The letter of tbe same date to the secretary of tlie mining company is as 
follows: 

"Mr. C. D. Miller, Secty. Snow Storm Mining Co., Mullan, Idaho — Dear 
Sir: I liave a letter written to Andrew Jobnson by yourself on January 2d 
inforniing (Iiim) that tlie l.uOO shares of stock wliich was lost would be rels- 
sued providlng a bond for JfSTô.r» was properly executed after due notice 
[lad beeu given for 60 days in the newspapers. I bave purcliased tbis stock 
and Mr. Johnson bas given me bond for delivery of same. Are you ready 
to reissue tbe shares upon the exécution of the bond? I believe tbis notice 
has been publlshed for at least 60 days. 

"Kespectfully, W. A. NiehoUs." 

On the 26th of February, 190G, the président of the mining company wrote 
to the appellaut Mcholls as follows: 

"Ileplying to yours of the 24th inst. If you will write us a Personal letter 
guarauteeing thèse 1.500 sbares of stock it will not be necessary to furnish 
bond. We are inclosiiig you hei'ewith certlflcate 1,70."> for 1,500 shares. Trust- 
ing that tliis will be niuch easier for you, we remain, 

"Yours truly, W. D. Greenough." 

To tbis letter the appellant NlchoUs replied on the Ist day of March, 1906, 
as follows: 

"Mr. W. D. Greenough, % Snow Storm Mining Co., MuUan, Idaho — Dear 
Sir: I beg to thank you for your favor of the 2(ith ulto., inclosing certiflcate 
No. 1,705 for 1,500 shares Snow Storm Mining Co. stock. 

"I appreciate thls accommodation, dispensiug with ail red tape, and I wlU 
agrée to protect the Snow Storm Mining Co. lii case anyone should turn up 
later, claiming to own thèse shares. 

"By way of explanation I wish to add that I purchased this block of 1,500 
shares from Andrew Johnson on December 19th, 1905. as I remember it. He 
executed an indemnifying bond in the sum of ffSOO.OO to protect me against 
loss in case of failure to deliver tbe stock within 70 days from date. He 
wanted the money at that time and I agreed to pay bim, providlng he would 
get a note from the secretary of the company to the effect that the stock 
would be delivered to me within 70 days from date. Johnson then wrote to 
Mr. Miller and I bave the latters' reply advising that he would issue the 
stock after notice had run for 60 days, providlng the bond of indemnity were 
given to the company of $375.00, to remain in force for one year. I then 
wrote to Mr. Johnson, requesting that he exécute this bond when I would be 
perfectly willing to pay him for tbe sbares. He did not respond to my let- 
ter and I again wrote him on January 29th, making request that he arrange 
to deliver the stock promptly, but received no an.swer. Aceordingly I made 
him a légal tender for the stock within the 70 days, at Colfax, supposing, 
of course, that he was prepared to make delivery. and was willing to do so, 
since he had never Indicated a désire to repudiate. I received a letter from 
him last night, Informing that he did not Intend to make delivery of the 
stock, but that he would do anything which he considered reasonable to make 
me whole in the transaction. 

"It is a plain case of a man's trying to welch on trade because the stock 
had advanced in priée in the meantime. I bave cousulted my attorneys. 
Messrs. Happy & Hindman, in ail the steps taken, and am advised that John- 
son has no possible clalm to this stock ; that my bond is perfectly regular and 
that had he failed to deliver the stock, I could bave coHected .$500.00 damages 
at once. 

"I will hold thls certlflcate of Snow Storm just issued, until this matter 
is entlrely eleaned up to your satisfaction. When I wrote you advising that 
I had purchased the shares, it never occurred to me for a moment that John- 
son would try to avoid the obligation. 

"I will protect you in every respect, but there is no question as regards the 
validity of my elaim, for I bave proofs, and any statements from Mr. John- 
son to the contrary are false. 

"Kespectfully, W. A. NichoUs." 
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February 27, 1906, the appellant NichoUs tendered to the appellee, througb 
the Colfax National Bank, $397.50, as payment for the stock In question, up- 
on the tender of which the appellee wrote to the appellant Nicholls, as fol- 
lows: 

"Mr. W. A. Nicholls, Spokane, Wash. — Dear Sir: Mr. Coman of the Colfax 
Nat. Bank tendered me nioney to day for 1,500 shares of Snow Storm which 
I refused to axcept for this reason, your client has failed to nieet any of the 
conditions provided in the bond which I gave to you you will remember 
when I was in Spokane. I agreed to get a statement from the secretary -of 
the Snow Storm to the effect that the books showed me to be the owner of 
1,600 shares upon this statement and the bond I gave you — ^you were to pay 
me 26%ç( for my stock. You refuséd to do this but submitted a counter 
proposition namely that I should give to the Snow Storm Co. a bond. This 
I hâve never agreed to do, and I hâve considered the trade off since your 
client's refusai to pay me my money after I had complied with ail the con- 
ditions to which I agreed when in Spokane now the publication has run the 
required length of time but owing to the fact this bond which I must give 
to the Co. Is of an unusual nature it must be submitted to the home office of 
the bonding Co. which will require some time however I will soon be in posi- 
tion to deliver the stock and when I am I shall be glad to do business with 
you at what ever price the market may be at that time. 

"You will understand the escence of the contraot I made with you was 
the payment to me of the purchase price you having failed to do this makes 
the bond void and of none effect. I hope I hâve made my position clear in 
this matter and I désire to assure you that I will do anything in reason, to 
adjust this difficulty so that no one shall be the looser, that is in my power. 
"Respt. Yours, Andrew Johnson." 

To the letter last above set out the appellant Nicholls replled as follows: 

"Mar. 1, 1906. 

"Mr. Andrew Johnson, Colfax, Wash.^ — Dear Sir: Your favor of the 27th 
ulto. at han^. I cannot agrée with you in mauy of your statements. When 
you were in Spokane, I informed you that providing you could secure an 
agreement from the secretary of the company to issue me the 1,500 shares of 
Snow Storm after notice had run in the papers for 60 days, advising the 
public of the loss of the stock, that I would pay you the stipulated price of 
26% cents per share. You agreed to do this and later sent me a letter from 
the secretary In which he states that the stock would be issued in due time 
If you would file an indemnity bond at the rate of 25 cents per share, or 
$275.00. I wrote, requesting you to attend to this, but received no reply. 
Then on January 29th, I again wrote, requesting that you make arrange- 
ments to deliver promptly, further stating that I had closed the trade and 
had never received any advise from you calllng it off. When you left hère 
in It was agreed that if the trade dld not stand, you were to write me to 
that effect at once and ask for the retnrn of the bond. I hâve consnlted my 
attorneys Messrs. Happy & Hindman in every step taken by niyself. They 
hâve examined the bond carefully and state that it is valid absolutely, and 
can be enforced. 

"It would bave been unreasonable to ask me to put up 26% cents per share, 
amountlng to $397.50, and further, to flle a bond with the secretary at 25 
cents per share, or $375.00 more, since your bond only protected me in the 
sum of $509.00, whereas I would be out $772.50, in case anyone else con- 
tested my right to the shares. 

"I wrote to the secretary several days ago and informed him that I had 
purchased the stock from you, and he promptly issued a certiflcate in my 
name and sent it to me. You acknowledged in your letter that the money was 
tendered to you by the Bank at Colfax, which you refused. I now inclose 
my cheok for ,$397.50, In fuU payment for the 1,500 shares which you sold 
me at 20% cents. 

"Respectfully, W. A. Nicholls." 

The check for $397.50 inclosed in the letter last above set out was retiimed 
by the appellee to the appellant Nicholls, in a letter of date March 2, 1906. 
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Happy & Hindman, for appellants. 
Reese H. Voorhees, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges: 

V 

ROSS, Circuit Judge (after stating the facts as above). Section 
(5009 of the Revised Codes of Idaho, in which state the suit was 
brought, déclares various agreements invahd unless in writing, among 
them the following: 

"An agreement for the sale of goods, chattels, or thlngs in action, at a 
prlce not less than tvvo hundred dollars, unless the buyer accept aud receive 
part of such goods and chattels, or the évidences, or some of them, of such 
things in action, or pay at the time some part of the purchase mouey." 

The statute of Washington upon the subject is substantially the 
same. Section 4577, BalHnger's Annotated Codes & Statutes. 

Stock in corporations is embraced by such statutes. Franklin v. 
Matoa Gold Min. Co., 158 Fed. 941, 944, 86 C. C. A. 145, 16 L. R. 
A. (N. S.) 381, and cases there cited. 

It is conceded by the appellants that the oral understanding had 
between the appellee and the appellant Nicholls over the téléphone, 
falls within the statute; but they insist that the appellee's letter to 
Nicholls of date December 20. 1905, together with the bond contained 
therein, and his letter of date December 29, 1906 (1905), to the sec- 
retary of the Snow Storm Mining Company, constitute an executed 
sale, thereby passing title to the stock in question to the appellant 
Nicholls. 

In the Elgee Cotton Cases, 23 Wall. 180, 187, 22 L. Ed. 863, the 
Suprême Court said: 

"It must be admitted there Is often great difflculty In determining whether 
a contract is itself a sale of Personal property so as to pass the ovvnership 
to the vendee, or whether it is a sale on condition, to tal^e effect or lie con- 
sumated only when the condition shall be peiformed, or whether it is a niere 
agreement to sell. It is doubtless true that whether the property passes or 
not is dépendent upon the Intention of the parties to the contract, and that 
intention must be gathered from the language of the Instrument. There are, 
however, certain rules for the construction of such contracts, which are well 
settled in England, and. we think, also in this country. Mr. Justice Blaclc- 
burn, in his work on Sales, States two of them, and Mr. Benjamin, In his 
treatise, adds a third. They are as follows: 

"First. 'When, by the agreement, the vendor is to do anything to the goods 
for the purpose of putting them into that state in which the purchaser Is 
bound to accept them, or, as it is sometlmes worded, into a deliverable state, 
the performance of those thlngs shall, in the absence of circumstances in- 
dicating a contrary Intention, be taken to be a condition précèdent to the 
vesting of the property.' 

"Second. 'Where anything remains to be done to the goods for the purpose 
of ascertaining the price, as by weighing, measuring, or testing the goods, 
where the price is to dépend on the quantity or quality of the goods, the 
performance of thèse things shall also be a condition précèdent to the trans- 
fer of the property, although the individual goods be ascertalned and they are 
In the state In which they ought to be accepted.' 

"Third. 'Where the buyer is by the contract bound to do anything as a 
considération, either précèdent or concurrent, on which the passing of the 
property dépends, the property will not pass until the condition be fulfllled, 
«yen tbough the goods may bave beeu actu%lly aellvered into the possession 
of the bujer.' 
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"Thèse may be regarded as ruies for ascertaining the intention of the par- 
ties. They are in most cases held to be conclusive tests. Though not sup- 
ported by ail the décisions, they certainly are generally accepted in Eiigland, 
and by most of the courts in this country." 

The second of the above-stated rules of interprétation is not ap- 
plicable to the présent case, but the first and third are. Tested by 
them, we think it very clear that the letters and bond relied upon 
by the appellants do not show an executed sale of the stock in ques- 
tion. It is true that in the letter of the appellee to the secretary of 
the Company, he says, "I hâve sold this stock" ; but that is by no 
means ail that he says therein. He commences the letter by saying 
that he inclosed certain newspaper notices which were self-explana- 
tory, and which manifestly were the published notices required by 
the by-laws of the corporation of the holders of its stock who had 
lost their stock certificates and desired a new issue in place of those 
lost or destroyed. The writer of the letter proceeds : 

"Tou will greatly favor me if you will send me a statement over the seal 
and signature of the Snow Storm Co. to the effect that I (not the appellant 
Nic-holls) am the owner of 1,500 shares of Snow Storm stock and that a cer- 
tifieute of same will be issued to me soon as thèse notices hâve van the agreed 
length of time — sixty days." 

And it concludes with thèse wo'rds: 

"I bave sold this stock and hâve given a bond to the purchaser to deliver 
same in sixty days. Now he wants a statement from you that I own this 
stock and that you will issue this certiflcate soon as I hâve complied with 
the law in the case. Please let me hear from you soon as possible," 

As a matter of course, to ascertain the true meaning of the letter, 
the wliole of it must be considered. The case hère is altogether un- 
hke that of Beardsley v. Beardsley, 138 U. S. 263, 266, 11 Sup. Ct. 
318, 34 L. Ed. 928, relied on by the appellants. There the words 
of the contract involved implied nothing executory, but something 
executed. Hère the letter under considération plainly implied that 
everything was executory and nothing executed. Neither in this let- 
ter nor in the one of the appellee to the appellant Nicholls of Decem- 
ber 20, 1905, inclosing the indemnity bond to him, was there any 
mention of the payment of the considération for the stock, either as 
to time of payment or amount thereof, nor was there any statement 
or intimation as to the time or place for the delivery of the stock. 
The letter containing the words, "I hâve sold this stock," so much 
relied upon by the appellants, expressly requested that the company 
issue to the appellee a new certificate in place of the one destroyed, 
and also a statement to the efifect that he (the appellee) was then 
the owner of the 1,500 shares, which statement the letter further 
expressly declared the purchaser wanted. Why? If the sale had 
been consummated and the title to the stock had passed to the pur- 
chaser, why should the certificate be issued to the seller as owner? 
The reason, we think, is obvions enough from the letters relied upon 
by the appellants. Itis still more obvions when the pétition for in- 
tervention and the cross-complaint filed by the appellant Nicholls, as 
Well as his testimony and other évidence in the cause, is considered. 
It is that the sale had not been consummated, no part of the purchase 
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price of the stock had been paid, nor had the time arrived under the 
contract between the parties for the delivery of the property agreed 
to be sold. 

If anything more be needed to show that the contract rehed on 
by the appellants was not a completed sale thereby passing title to 
the stock, it is shown by the letter of the appellant Nicholls to the 
appellee of March 1, 1906, in which, among other things, he says: 

"Wlien you left bere in Deceniber it was agreed that if the trade did not 
stand you were to write me to that effect at once, and ask for the return of 
the liond." 

Turning to the pétition filed by the appellant Nicholls for leave to 
intervene in the cause, we find thèse allégations : 

"That on or about December 19, 1905, the complainant in the said sxilt 
entered iiito a contract with your petitloner herein, vvhereby your complain- 
ant agreed with your petitioner to sell, and did sell, to your petitioner tlie 
1,500 shares of the capital stock of the Snow Storni Mining Company referred 
to in the said bill of complaint, at the agreed price of 26% cents per share;. 
and further agreed with your petitioner that in view of the loss and destruc- 
tion of the certlfleate for said 1,5(X) shares of stock, as set out In the said 
bill of complaint, he, the said complainant, would do ail things necessary to 
procure from the said Snow Storm Mining Company a new certificate for 
said stock, and would deliver the same to your petitioner ; and especially 
that he would procure from the said Snow Storm Mining Company a state- 
nient that it would so issue said new certificate for said 1,500 shares of 
stock. That it was further agreed by and between the parties to said agree- 
ment that the purchase price for the said 1,500 shares of stock, amounting 
in ail to the sum of §397.50, should be paid by your petitioner to the com- 
plainant herein, upon the procurenient by the said complainant of the said 
statement from the said Snow Storm Jlining Company, or upon the delivery 
of the said new certlfleate. 

"That thereafter the complainant herein refused and falled to procure such 
statement from the said Snow Storm Mining Company, and refused to do 
those things necessary to procure said statement from the said Snow Storm 
Mining Company, or to procure the said new certificate, to wit: He refused 
to exécute the indemnity bond prescribed by the by-laws of the said corpora- 
tion for the issuance of new certificates in lieu of lost or destroyed certifi- 
cates, and that your petitioner thereafter himself gave to the Snow Storm 
Mining Company the indeumity required by the said Company as security, 
and thereupon, on the 2Cth day of February, 1906, the said Snow Storm Min- 
ing Company issued to your petitioner a new certificate, being No. 1,705, for 
the said 1,500 shares of stock referred to in the bill of complaint herein, and 
thereupon and forthwith your petitioner, walving the default of the complain- 
ant above set forth, tendered to the complainant herein the agreed price for 
the said stock, to wit, the sum of $397.50, which the said complainant refused 
to accepl, and that your petitioner thereafter, and upon the Ist day of March, 
1906, again tendered the said amount to the complainant herein, who again 
refused to receive or accept the same, and that your petitioner ever since 
has kept the said tender good, and has been able, ready, and willing to pay 
to the said complainant the said amount, and still is ready, able. and willing 
to pay said amount and perform any and ail conditions of said contract as 
are and were by him to be kept and performed, and hereby tenders and of- 
fers to perform ail the conditions of said contract." 

The cross-bill contained similar allégations. 

That an essential part of the contract between the appellee and 
the appellant Nicholls rested in paroi is not only plainly shown by 
the pleadings of the latter above referred to, but also from the tes- 
timony given by him to the effect: 
186 F.— 48 
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"That on the 19th day of December, 1905, the complalnânt herein, Andrew 
Johnson, had a conversation with the Intervener, W. A. NichoUs, in the course 
of which he stated that he was the owner of 1,500 shares of the stock of the 
Snow Storm Mining Company, for which he had lost the certilicate, and 
which he offered to sell to the said Nicholls at 20y2 cents per share. The 
said Nicholls stated that he would take the stock at that priée, as he had 
a client who would take it ofC his ha^ds. The said Johnson at that time 
stated that he would take whatever steps were necessary to procure a certifl- 
cate for the said 1,500 shares from the Snow Storm Mining Company ; but 
that it would be about 70 days before he could procure a new certificate in 
lieu of the one he had lost. The said Johnson further stated that he would 
procure from the secretary of the Snow Storm Mining Company a statement 
that he was the owner of 1,500 shares of the company's stock, and that a 
certificate would be issued to him or his order at the end of 70 days. And 
the said Nicholls agreed to pay the purchase priée for the stock upon the 
receipt of such statement from the secretary of the company ; it being agreed 
that Johnson was to give a bond for the sum of $500 for the delivery of the 
certificate within 70 days. At that time the said Nicholls had no knowledge 
or information as to the conditions which would be required, or the terms 
which would be Imposed by the Snow Storm Mining Company or its by-laws 
as a condition of the issuance of a new certificate of stock in lieu of the lost 
certificate. Tliat this was the only transaction ever had between the com- 
plainant and the intervener, W. A. Nicholls, in référence to 1,500 shares of 
the capital stock of the Snow Storm Mining Company, and that ail the letters 
covered by the stipulation filed in this case refer to that transaction alone." 

It thus cleariy appearing that an essential part of the contract iu 
question rested in paroi only, the contract was void by reason of the 
statute cited. Mentz v. New^witter, 123 N. Y. 491, 25 N. E. 1044, 11 
h. R. A. ,97, 19 Am. St. Rep. 514; Gault v. Stormont, 51 Mich. 
636, 17 N. W. 214; Bogigian v. Booklovers' Library, 193 Mass. 444, 
79 N. E. 769 ; Porter v. Patterson, 42 Ind. App. 404, 85 N. E. 797 ; 
Turner v. Eorillard Co., 100 Ga. 645, 28 S. E. 383, 62 Am. St. Rep. 
345 ; Catterlin v. Bush, 39 Or. 496, 65 Pac. 1065 ; Waterman v. Meigs, 
4 Cush. (Mass.) 497 ; Bacon v. Ecoles, 43 Wis. 227. 

The judgment is affirmed. 



DWINNELL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit, February 6, 1911. Dissenting 
Opinion, February 14, 1911.) 

No. 1,865. 

1, CONSPIBACY (§ 43*) INDICTMENT— STATDTES— OVERT ACT. 

Rev. St. § 5440 (U. , S. Comp. St. 1901, p. 3076), provides that If two or 
more persons conspire either to commit any offense agaiust the United 
States or to defraud the United States in any manner or for any purpose, 
and one or more of them do any act to efflect the object of the conspiracy, 
ail shall be liable to a penalty and to iniprisonment, etc. Held that, 
while the conspiracy denounced by such section Is not punishable until 
the commission of some overt act in pursuance thereof, the offense con- 
sists of the conspiracy alone, so that the validity of an indlctment under 
suoh section must be tested by averments concerniug the conspiracy un- 
aided by those in respect to the overt acts conimitted thereunder. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 89, 97; Dec. 
Dig. §43.*] , 

•For otlier cases see same toplc &. § ncmbbe In Dec. &-Àiû. Diga. 1907 to date, & Rep'r Indexes 
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2. CONSPIBACT (§ 43*) INDICTMENT— SUBOENATION. 

An indictment charged that défendants willfully, etc., conspired at a 
particular tinie and place within the district to suborn certain named 
persons at a stated time, before one alleged to be the duly appointed, 
qualified, and acting reglster of tlie land office at R., by applylng pur- 
suant to Tlmber and Stone Act June 3, 1878, c. 151, 20 Stat. 89 (U. S. 
Comp. St. 1S)01, p. 1545), for certain of the public lands of the United 
States by swearing to and flling with such land offlcer a statement re- 
qulred by the act and régulations of the Land Department alleging that 
the applicant did not apply to purcbase for spéculation but in good faith 
and to approprlate to his own exclusive use and beneflt, etc. ; whereas, 
in truth the statement was willfully false and intended to be so by each 
of them, in that it was intended that each should hâve a distinct agree- 
ment with the défendants that the land should be for defendaiit's beneflt. 
Beld, that the indictment was not fatally détective for failure to show 
that the précise pièce or pièces of land to be accjuired had been agreed 
on by the alleged conspirators at the time the conspiracy was formed or 
for failure to allège the persons to be suborned or the particular time and 
place of such subornation, but that the indictment sufliciently stated the 
offense of conspiracy to defraud the United States denounced by Rev. 
St. § 5440 (U. S. Comp. St. 1901, p. 3G70). 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 97 ; Dec. Dig. 
§ 43.*] 

3. Conspiracy (§ 45*) — Evidence— Acts Subséquent to Completion of Con- 

SrlEACY. 

In a prosecution for conspiracy to defraud the United States by sub- 
orning certain named persons to commit perjury in mailing entries under 
Timler and Stone Act June 3, 1878, c. 151, 20 Stat. 89 (U. S. Comp. St. 
1901, p. 1.545), évidence of acts of the alleged perjurers committed loug 
after they had sworn to and filed their statements, and that subséquent 
to such flling they had agreed with défendant D. for a money considéra- 
tion to flle a rellnquishment of thelr applications at such a time as he 
could manage to talie It up with script, together with a rellnquishment 
so filed, was inadmissible to show motive. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 100^104 ; 
Dec- Dig. § 45.*] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of CaHfornia. 

George W. Dwinnell and another were convicted of conspiracy to 
suborn, and they bring error. Reversed and remanded. 

S. C. Denâon, Bert Schlesinger, and R. S. Taylor, for plaintiffs in 
error. 

Robert T. Devlin, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HANDFORD, 
District Judge. 

ROSS, Circuit Judge. The indictment in this case, the vaHdity of 
which is strenuously contested by the plaintiffs in error, allèges, in 
substance, that at a certain stated time and place in the Northern 
district of California, to wit, in the county of Siskiyou in that state, 
the défendants to the indictment willfully and unlawfully conspired 
and agreed together and with varions other persons to commit the 
crime of subornation of perjury, by instigating and procuring James 
Frederick French, Benjamin F. French, Frederick M. French, Samuel 

•For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date. & Hep'r ludexea 
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L. French, Clarence M. Prather, and Arthur W. Jacquette, to commit 
the crime of perjury in the state and district stated, by appearing be- 
fore Clarence W. Leininger, the diïly appointed, qualified, and act- 
ing register of the United States Land Office at Redding, Cal., at a 
certain stated time, and "respectively take an oath to a sworn state- 
ment under the timber and stone lands acts of the United States, 
in which sworn statements each of the affiants so named should 
swear that he 'did not apply to purchase the land described in said 
sworn statement on spéculation but in good faith to appropriate it to 
his own ejcclusive use and benefit, and that he had not directly or in- 
directly made an agreement or contract, or in any way or manner, 
with any person or persons whomsoever, by which the title he might 
acquire from the government of the United States would inure in 
whole or in part to the benefit of any person except himself,' which 
said sworn statements, after being so sworn to before the said Clar- 
ence W. Leininger, register as aforesaid, were to be filed in the 
said United States Land Office at Redding, Cal., by each of the 
persons so subscribing and swearing to the said sworn statement 
respectively, and which sworn statements, so to be sworn to and 
filed with the register of the United States Land Office as aforesaid, 
should be known by each of the said appHcants to be false in a mate- 
terial matter therein to be sworn to, in this : That each of the per- 
sons at the time of so subscribing and swearing to his respective 
sworn statement had an agreement beforehand and an express under- 
standing that the title he was to secure and the land he was to ap- 
ply for in his sworn statement was for the benefit of the said de- 
fendants; and the défendants, and each of them, then and there, at 
the time of so conspiring as aforesaid, well knew that the said 
sworn statements aforesaid, so to be filed, would be false in the 
said material matter just above stated." 

The indictment then allèges that the défendants thereto, to carry 
into effect the said unlawful conspiracy, procured a number of 
blank timber and stone land sworn statements under the rules pre- 
scribed in pursuance of the aforesaid act of Congress, and filled 
out such sworn statements for land of the United States, describ- 
ing therein the spécifie tracts applied for by James Frederick French, 
Benjamin F. French, Frederick M. French, Samuel L- French, 
Clarence M. Prather, and Arthur W. Jacquette, respectively, and set- 
ting forth various other alleged acts of those parties and of the de- 
fendants, committed in pursuance of the alleged conspiracy, and 
further alleged that, notwithstanding the allégations contained in the 
sworn statements referred to, in truth "said applicant did not apply 
to purchase the land described in his application in good faith to 
appropriate it to his own exclusive use and benefit," but in truth that 
each of the said applicants well knew that he "had directly made an 
agreement and contract with the said George W. Dwinnell that the ap- 
pHcation should be made for the benefit of the said George W. Dwin- 
nell, and each of the applicants so swearing to his sworn statement had 
so made the contract as aforesaid, whereby the title to the land 
should be transferred to the said George W. Dwinnell, and each 
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of the défendants then and there well knew that each of the applicants 
so swearing to the sworn statements was committing the crime of 
perjury in so swearing." 

Section 1 of the Timber and Stone Act of June 3, 1878, c. 151, 
20 Stat. 89 (U. S. Comp. Stat. 1901, p. 1545), provides : 

"That surveyed public lands * * * valuable chlefly for timber, but un- 
flt for cultlvatloii, and which hâve not been offered at public sale aceording 
to law, may be sold * * * in quantlties not exceedlng 160 acres to any 
one * * * at the minimum price of two dollars and flf ty cents per acre ; 
and lands valuable ehiefly for stone may be sold on slmilar terms as timber 
lands." 

Section 3 of the act, so far as it is appHcable to the présent case, is as 
f ollows : 

"Sec. 2. That any person desiring to avall himself of the provisions of 
this act shall file with the reglster of the proper district a wrltten statement 
in duplicate. one of which Is to be transmltted to the General Land Office, 
designating by légal subdivisions the particular tract of land he desires to 
purchase, settiiig forth that the same is unfit for cultivatlon and valuable 
ehiefly for its timber or stone; * * * that déponent has made no other 
application under this act ; that he does not apply to purchase the same on 
spéculation, but in good faith to appropriate it to his own exclusive use and 
benefit ; and that he has not directly or Indlrectly made any agreement or 
contract in any way or manner vvltli any person or persons whatsoever, by 
which the tltle which he might acquire from the government of the United 
States should inure in whole or in part to the benefit of any person except 
himself; which statement must be verifled by the oath of the applicant be- 
fore the register or the recel ver of the Land Oflflce withln the district where 
the land is sltuated ; and if any person taking such oath shall swear falsely 
in the premises, he shall be subject to ail the pains and penaltles of perjury 
and shall forfelt the money which he may hâve paid for said lands and 
ail rlght and title to the same, and any grant or conveyance which he may 
hâve made, except In the hands of bona flde purchasers, shall be nuU and 
void." 

The third section of the act, so far as hère appHcable, is as follows : 

"Sec. 3. That upon the flling of said statement • * * the register of 
the Land Office shall post a notice of such application, embracing a descrip- 
tion of the land by légal subdivisions, in his office, for a perlod of sixty days, 
and shall furnish the applicant a copy of the same for publication at the 
expense of such applicant, in the newspaper publlshed nearest the location 
of the premises, for a llke ijeriod of time and after the expiration of said 
sixty days, If no adverse clalm shall hâve been flled, the person desiring to 
purchase shall furnish to the register of the Land Office satisfactory évi- 
dence, first, that said notice of the application prepared by the register as 
aforesald was duly publlshed in a newspaper as herelnbefore required; see- 
ondly, that the land is of the character contemplated in this act * * * 
and, upon payment to the proper offlcer of the purchase money of said land, 
together with the fées of the register and the receiver, as provided for In 
case of mining claims in the tvvelfth section of the act approved May tenth, 
1872, the applicant may be permltted to enter said tract, and on the transmis- 
sion to the General Land Office of the papers and testimony in the case, a 
patent shall issue thereon." 

By act of August 4, 1893, c. 375, § 2, 27 Stat. 348 (U. S. Comp. 
St. 1901, p. 1547), the provisions of the above-mentioned act were ex- 
tended to ail the public-land states. 

The indictment in question was based on section 5440 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3676), which provides: 
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"If two or more persons conspire elther to commit any offense against tbe 
United States or to defraud tbe United States in any manner or for any 
purpose, and one or more of such i)arties do any act to effect the objeet of 
the conspiracy, ail the parties to sucti conspiracy shall be liable to a penalty 
of not less than one thousaud dollars and not more tban ten thousand dol- 
lars, and to imprisonment not more tban two years." 

While the conspiracy denounced by the section quoted is not pnn- 
ishable until the commission of some overt act in pursuance of it, the 
offense consists of the conspiracy alone. United States v. Britton, 
108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698. And as a resuit, the 
validity of the indictment must be tested by the averments concern- 
ing the conspiracy, unaided by those in respect to overt acts committed 
thereunder. 

Reading the allégations of the indictment in connection with the 
statute, and the rules and régulations adopted by the Land Department 
pursuant thereto, it is seen that it in effect charges that the défendants 
willfully and unlawfully entered into a conspiracy, at a time and place 
named, within the district where the indictment was found, to suborn 
certain named persons to go at a certain stated time before a named 
person, alleged to be the duly appointed, qualified, and acting register 
of the Land Office at Redding, Cal., and respectively make appli- 
cation, under and in pursuance of the above-mentioned act of Con- 
gress, for some of the public land of the United, States, by swearing 
to and fîling with such land officer of the goverhment the statement 
expressly required by the act of Congress and the rules and régula- 
tions of the Land Department, setting forth, among other things, 
that the applicant does "not apply to purchase the land described in 
said sworri statement on spéculation, but in good faith to appropriate 
it to his own exclusive^ use and' benefit, and that he had not directly 
or indirectly made any agreement or contract or in any way or man- 
ner with any person or, persons whomsoever, by which the title he 
might acquire f rom the government of the United States would inure 
in whole or in part to the benefit of any person except himself " ; where- 
as, in truth and f act, the said statement of the said applicants would 
be willfully false, and intended so to be by each of them and by the 
said défendants in that each case of the said applicants should hâve a 
distinct agreement with the défendants that the land he should so 
apply for and secure from the government under its act of Congress, 
should be for the benefit of the défendants. 

The subject of the alleged conspiracy was necessarily public land of 
the United States, for none other was embraced by the act of Con- 
gress under which the alleged contemplated proceedings were to be 
had, and in respect to which the register of the Land Ofifiee is by stat- 
ute authorized to administer oaths to applicants therefor. It is imma- 
terial that the précise pièce or pièces of land to be acquired should 
hâve been agreed upon by the alleged conspirators at the time of the 
formation of such conspiracy, nor, indeed, was it essential that the 
identity of the persons t:o be suborned or the particular time and place 
of such subornation be alleged. Williamson v. United States, 207 
U. S. 425, 447, 448, 449, 28 Sup. Ct. 163, 52 L. Ed. 278 ; Van Gesner 
V. United States, 153 Fed. 46, 52, 53, 54, 82 C. C. A. 180. 
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We are of the opinion that the indictment was sufficient. 

The crime ciiarg-ed therein was, however, as has been shown, the 
subornation of certain named persons to commit perjury in mak- 
ing certain sworn statements under the timber and stone act wherein 
they, in pursuance of the alleged conspiracy, should willfidly swear 
falsely that they had made no agreement, directly or indirectly, by 
which the title they might acquire from the government should inure 
in whole or in part to the benefit of any person or persons other 
than the applicant; whereas, in fact each of said applicants at the 
time of so swearing would hâve an express agreement that the land he 
was so to apply for and the title thereto he should so secure was for 
the benefit of the said défendants. If the proof sustained that charge, 
the alleged conspiracy was thereby established, and (if the necessary 
overt act was committéd) properly punishable. And there was évi- 
dence on the part of the government tending to sustain it, which may 
or may not hâve satisfied the jury. But to further sustain the charge 
so made the government was permitted on the trial of the case, over 
the objections and exceptions of the défendants, to put in évidence acts 
of the alleged perjurors committéd long after the swearing to and 
filing of their statements under and in pursuance of the timber and 
stone act, as well as conversations between them and the défendant 
Dwinnell concerning those acts, to wit, testimony to the effect that, 
subséquent to the filing of the sworn statements of the applicants for 
the land in question, they, or at least some of them, agreed with the de- 
fendant Dwinnell, for a money considération, to file a relinquishment 
of their applications for the land at such time as Dwinnell could man- 
age to take it with scrip, which relinquishments were subsequently 
oflfered in évidence by the government and admitted over the objec- 
tions and exceptions of the défendants. 

Under the rulings of the Suprême Court in the Williamson Case, 
supra, and in the later case of United States v. Biggs, 211 U. S. 507, 
89 Sup. Ct. 181, 53 ly. Ed. 305, we think that testimony and évidence 
of conversations and acts had and donc by the parties subséquent to 
the time when under the law the alleged conspiracy was consummated 
were clearly inadmissible. In the Williamson Case, in which a similar 
subornation of perjury was charged, the court held that the crime, if 
committéd, was consummated when the false swearing was done in 
the applications filed for the land under the timber and stone act; 
that the prohibition of the statute applied only to the condition of 
things existing at that time; and that consequently affidavits subse- 
quently filed in the Land Department, even though willfully false, 
were not admissible to show motive at the time of the application. 
The décision in the Williamson Case was approved and followed in 
the subsequest one of Biggs, already cited. 

However fraudulent the acts of the parties in respect to the re- 
linquishment referred to, they do not constitute the crime alleged in 
the indictment. 

The judgment is reversed, and the cause remanded to the court 
below for a new trial. 
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GILBERT, Circuit Judge (dissenting). The indictments charged 
Dwinnell, Gilpin, Gagnon, and Deter with entering into a conspiracy 
to commit the crime of subornation of perjury by procuring J. F. 
Frencli, F. M. French, B. F. Frencli, Samuel M. French, Clarence 
M. Pratlier, and Arthur W. Jacquette each to take an oath to a sworn 
statement under the timber and stone land acts of the United States, in 
which each should swear that he did not apply to purchase the land 
described in his sworn statement on spéculation, but in good faith to 
appropriate it to his own exclusive use and benefit ; and that he had not 
directly or indirectly made any agreement or contract or in any way 
or manner with any person or persons whomsoever, by which the title 
he might acquire f rom the government of the United States would in- 
ure in whole or in part to the benefit of any person except himself, 
said oaths to be false and known by the affiants to be false, in that each 
of said persons had an agreement beforehand and an express under- 
standing with the défendants that the title so procured was to be for 
the benefit of the défendants. The indictment then allèges the mak- 
ing and filing of the sworn statements, describes the lands to which 
they applied, and allèges that the conspirators on October 27, 1906, 
and October 31, 1906, the days on which the applications were filed, 
furnished the applicants money to pay their expenses while standing 
in line awaiting their turn to file their statements, and procured them 
to take and file their false oaths, setting forth the oaths, and alleging 
their falsity and the knowledge of the affiants of their falsity. The 
indictment then charges that, to carry out the said unlawful conspir- 
acy, Dwinnell at divers days mentioned between November 12, 1906, 
and December 1, 1906, did prépare relinquishments of the land so filed 
upon by the applicants and procured them to sign the same, and at the 
same time paid them the spécifie sums which had been agreed upon 
prior to the time of making their applications as the price for which 
each applicant had agreed to make entry of the land for him, which 
sum was $200 for each applicant excepting that one was alleged to 
hâve been paid $157 on account of $1-00, the agreed price. 

On the trial the government introduced testimony to show that J. 
F. French, B. F. French, F. M. French, Samuel M. French, Jacquette, 
and Prather made their entries at the instance of Dwinnell and- under 
an agreement with him whereby they were subsequently to sign re- 
linquishments for his benefit upon his paying them certain sums agreed 
upon, which was $300 for each, except that in the case of Jacquette it 
was to be $400, and the testimony of the entrymen, except that of J. 
F. French, was received without objection, that in pursuance of the 
agreement Dwinnell presented to them at difl^erent dates from two to 
four weeks after the entries were made relinquishments in his hand- 
writing, and that he obtained their signatures thereto and paid them 
the money agreed upon. Ail their relinquishments except those of 
Prather and B. F. French were ofïered and received in évidence with- 
out objection, and as' to the relinquishment of James F. French coun- 
sel for plaintiffs in error expressly waived objection. The objection 
taken to the admission of the two relinquishments signed by Prather 
was in tliese words: 
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"I simply wish to interpose a very formai obiection to thèse, If the court 
please. Yoiir honor will see from an inspection of thèse papers that they 
appear to be dated long after thèse locations — one bears date December 
1, 1906, and the other bears the date November 26, 1906. If they are évi- 
dence at ail, they are évidence in our favor." 

The objection was overruled and an exception allowed. Tlie objec- 
tion made to the relinquishment of B. F. French was that the évidence 
failed to show that it was made in pursuance of a prior agreement 
with Dwinnell ; but error is not assigned to the admission of the re- 
linquishment or the testimony in regard thereto. F. M. French, one 
of the entrymen, was asked: 

"Q. Did you bave any dealing with Dr. G. \V. Dwinnell in référence to 
gettlng your relinquishment for that iand?" 

The question was objected to as immaterial, irrelevant, and incom- 
pétent, and occurring at a time subséquent to the taking up of the Iand 
by the witness. The objection was overruled, and an exception was al- 
lowed. The witness answered: 

"We were in Gagnou's saloon, and Dwinnell said to me, 'Now, If you are 
ready, we will go down and fix up that business.' 

"Q. Go on and tell what occurred then? A. We went down to hls offiice. 
I beiieve Gagnon went with us. When we got down there they gave me 
$180— Gagnon's checli for $180 — and then we went bacli up to the saloon, 
Gagnon and I, and he gave me $20 in curreney for my relinquishment." 

The witness further testified that after making the entry he had no 
transaction with Dwinnell until the time of signing the relinquishment. 

On account of the admission of this testimony of French and the 
reHnquishments of Prather, it is held by the majority of the court that 
the judgment must be reversed under the authority of the décisions 
in Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 
L. Ed. 278, and United States v. Biggs, 211 U. S. 507, 29 Sup. Ct. 
181, 53 L. Ed. 305. If it were conceded that the doctrine of those dé- 
cisions were appHcable to the présent case, I submit that upon a rec- 
ord which thus shows the admission of the reHnquishments of four 
of the entrymen and the testimony as to the exécution of the same and 
the receipt of the agreed compensation by each, ail without objection, 
it was harmiess error to overrule an objection as to one other of the 
reHnquishments, even if the évidence so received had been incompé- 
tent. But in my opinion the rulings in the two cases cited haye no 
application whatever to the case at bar. The purport of what was de- 
cided in the Williamson Case is best epitomized in the language of Mr. 
Justice White as it is found in his opinion in the Biggs Case, page 
520 of 211 U. S., page 184 of 29 Sup. Ct. (53 L. Ed. 305). He said: 

"The government insisted that the papers (the false oaths taken on final 
proof) were admissible because the indictment charged a conspiraey to suboru 
perjury, not only at the time of the application to purchase, but also in the 
subséquent stage of making the final entry, and that, even if this were not 
the case, the affldavits made after application were admissible for the pur- 
pose of showing the motive whlch existed at the time the application was 
made. It was decided that the indictment only charged subornation of 
perjury at the time of the application. Passing on the alleged contention 
as to motive, it was held that. In view of the requirements as to an affldavit 
«xacted by the statute to be made at the time of the application as to the 
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bona fldes of the applicant and his Intention to buy for himself alone and 
the abseïice of any such requlrement In the statiite as to the final entry, thé 
prohibition of the statute applied only to the condition of thlngs exlstlug at 
the tlme of the application to purchase, and did not restrict an eutrymaii, 
after said application was made, from agreeing to convey to another and 
perfectlng his entry for the purpose after patent or transferrlng the innd 
in order to perform his contract. It was therefore held that the affldavits 
made at the final stage of the transaction were not admissible to show mo- 
tive at the time of tlie applications to purchase, and that any requlremeuts 
coiitained in the rules and régulations of the Land Department maklng an 
aflidavit essential to show bona fldes, etc., at the final stage, were ultra vires 
and void." 

In the Biggs Case the indictment charged that the purpose of the 
conspiracy was to hire, and, under agreements with entrymen hâve 
them pay for, the lands with money of the corporation and hâve them 
niake entries. It did not charge the date on which said hiring and 
agreement to make entries were to be made, nor that tlie entrymen 
were hired to make apphcations, nor that said hiring and agreement 
were prior to any applications. The indictment did not charge that 
when the applicants made appUcation they had outstanding contracts 
to sell or were acting under agreement or hire for the défendants. 
The indictment did not charge noncompHance with the timber and stone 
act by the entrymen in either its letter or spirit prior to or at the time 
of the appHcation. The question before the court was whether the 
indictment charged an offense against the United States. The court 
held that no indictment for conspiracy to defraud the United States 
by improperly obtaining title to public lands would lie where the only 
acts charged were permissible under the land laws, and that the timber 
and stone acts, whiléprohibiting the entryman from entering ostensi- 
bly for himself but in reality for another, did not prohibit him from 
selling the claim to another after application and before final action. 

It would almost seem unnecessary to point out the f eatures which dis- 
tinguish the présent case from both those cases. The Williamson Case 
goes no further than to hold that the falsity of the oath of the entrv- 
man made under the ruling of the Land Department as part of his 
final proof to the eftect that he seeks title to the land for his own ben- 
efit, and not for another, cannot be taken as proof of his motive in mak- 
ing the entry, aiid this for the reason, and for the sole reason, that 
after the entry has been made the land laws leave him free to transfer 
his right to another. That ruling is in no way irivolved in the case 
at bar. The Biggs Case charged no unlawful agreement between the 
conspirator and the entryman prior to the enti-y, and the court held 
that the tirhber and stone acts did not prohibit an entryman from sell- 
ing his claim to another after the application and before final décision, 
and that no indictment for conspiracy to defraud the United States 
by improperly obtaining title to public land would lie where the only 
acts charged were permissible ujider the land laws. But the acts 
charged against the eonspirators in the case at bar were "not permis- 
sible," and the évidence shows clearly that no negotiations were had 
between the eonspirators and the entryman after the entries were made. 
Ail that was proven to hâve been donc after the date of the entries 
was shown to hâve been done in pursuance of agreements made prior 
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thereto and for no other purpose than to carry out those agreements. 
Each applicant had an agreement with Dwinnell that he was to enter 
the land solely for the latter's benefit, and was thereafter to exécute 
a relinquishment and to receive his pay from Dwinnell. The govern- 
ment submitted évidence to prove that this was done. The évidence 
so offered and received proved the commission of the overt acts ex- 
pressly charged in the indictment, namely, that the agreement between 
the conspirators and entrymen included not only the making of false 
oaths in the application, but the exécution of relinquishments and the 
payment of an agreed price therefor. The indictment charges a con- 
spiracy to suborn perjury to be committed by applicants in entering 
land for the benefit of Dwinnell, one of the conspirators. The testi- 
mony which is the subject of the assignments of error was admitted 
for the purpose of proving this allégation of the indictment and as 
proof of the acts of Dwinnell in carrying out the agreement with the 
entrymen and his purpose in procuring them to make the false en- 
tries as well as proof to establish the overt acts charged in the indict- 
ment. The court admitted it expressly for those purposes. The facts 
that Dwinnell prepared the relinquishments very shortly after the en- 
tries were made and without further negotiations with the entrymen 
than those which he had with them prior to the time of making the 
entries, obtained their signatures to the relinquishments, and paid them 
the sums which he had originally promised to pay them, tended strongly 
to prove the conspiracy to suborn perjury charged in the indictment. 

"It is compétent and proper to prove such overt acts because of their bear- 
ing upon the évidence of the conspiracy Itself and for the furtlier reason that 
such évidence is proper in considering the punishment to be infllcted." El- 
liott on Evidence, § 2946. 

I submit that it ought not to be held that the effect of the décisions 
of the Suprême Court in the Williamson Case and the Biggs Case is 
to deprive the prosecution of the right to prove acts such as thèse acts, 
which were shown to bave been done in pursuance of the original con- 
spiracy and were so charged in the indictment, but were done after 
the date of the commission of the perjury suborned by the conspirators, 
and that from and after the date of the suborned perjury the field 
of investigation is closed to the government, and no further act of a 
conspirator may be ofifered in évidence to show the existence and the 
intent of the conspiracy. Such, however, is the effect of the opinion 
of the majority of the court in this case. 
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OCEANIC s. s. CO. V. SIMPSON LUMBER CO. 
(Circuit Court o£ Appeals, Niuth Circuit March 6, 1911.) 

No. 1,820. 

1. Collision (§ 43*) — Steam and Sailing Vessels— Duty or CA;iE ox tiib 

PaET OF STEAjrEE. 

It is the duty of a steamer slghting a sailing vessel ahead at sea to 
watch with the lilghest diligence lier course and movements so as to be 
abîe to adopt sueh tiniely nieasures of précaution as may be necessary to 
prevent a collision. 

[Ed. Note. — For otlier cases, see Collision, Cent. Dig. §§ 43^7; Dec. 
Dlg. § 43.*] 

2. Collision (§ 45*) — Steam and Sailing Vessels— Négligent Navigation 

OF Steamer. 

A steamer hcld solely in Tault for a collision at sea witli a scUooner at 
nigUt for not paying proper attention and taklug proper précautions to 
avoid collision after the schooner was sigbted ; it appearing froui the 
testlmony of her own witnesses that although the llghts of the schooner 
were seen about twelve minutes hefore collision, when the vessels were 
four miles apart in such position as to involve danger of meeting, no or- 
der was given looking to keeping the steamer out o£ the way until the 
collision was imminent, and when it was too late to avoid it. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § 51; Dec. Dig. 
§ 45.*] 

Appeal from the District Court of the United States for the North- 
ern District of CaHfornia. 

Suit in admiralty by the Simpson Lumber Company as owner of 
the schooner Advent against the steamer Sonoriia, the Oceanic Steam- 
ship Company, claimant. Decree for libelant, and claimant appeals. 
Affirmed. 

Nathan H. Frank, for appellant. 
George H. Whipple, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The schooner Advent, while making a voy- 
age from Coos Bay, Or., to San Francisco, with a cargo of himber, 
was struck on her port bow just forward of the port cathead by the 
steamer Sonoma on one of her voyages from San Francisco to Seattle, 
inflicting damage for which the libelant was given judgment by the 
court below. At the time of the collision, which occurred about 2 
o'clock in the morning, the weather was good and the sea smooth. 
The schooner, which was of 399 registered tonnage, was making from 
5 to 7 knots an hour, and the steamer about I3I/2 knots. The record 
shows that the steamer discovered the green light of the schooner 
about 12 minutes before the collision, when the two were about four 
miles apart. In such circumstances the established rule is : 

"That the steamship, from the moment the sailing vessel is seen, shall 
watch with the hlghest diligence her course and movements, so as to be able 
to adopt such timely measures of précaution as will neeessarlly prevent th& 
two boats comlng in contact." The Oarroll, 8 Wall. 302-306, 19 L. Ed. 392. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r iQâexea 
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A careful examination of the record satisfies us that the court be- 
low was right in its conclusion that the collision in question was 
brought about by the failure of the steamer to perform its duty in 
that regard. There is much conflicting évidence in the cause, a de- 
tailed review of which is not necessary, since it would serve no useful 
purpose. It will be enough to refer briefly to some of the testimony 
of the appellant's chief witnesses and to the steamer's log containing 
cntries in respect to the collision, made immediately thereafter. 

In the pilot house logbook the entry is : 

"2:06 (of the niorning of the collision) sighted vessel on port bow showing 
green light. • 

"2:16 Vessel showed a red light cloi::e ahoard stopped port engiiie and re- 
versed it but could not clear vessel striking her forward bringiug ail her top 
hamper down on Sonoma deck." 

The entry in the mate's log of the same date is as follows: 

"2:06 Sighted vessel port bow showing green It. 

"2:]6 Vessel taeked showing redlight; stopiied port engine and reversed 
full speed ; 2:18 struck vessel forw'd taking jib boom & top hamper In our 
stb'd f\v"d rigging." 

The log of the steamer, therefore, shows that from the time the 
green light of the schooner was sighted until she was struck by the 
ship 12 minutes elapsed. Now during that time what, according to 
the testimony of those in charge of the steamer's movements, did the 
steamer do to keep out of the way of the approaching schooner? 
Take the man at the wheel at the time in question — Henry Casson. 
We extract from his testimony as follows ; 

"Q. Were you on board the Sonoma at the time of the collision with the 
schooner Advent? A. Yes. 

"Q. In what capacity were you on board? A. Quartermaster. 

"Q. Where were you at the time of the collision? A. At the wheel, sir. 

"Q. You were at the wheel? A. Yes. 

"Q. How long had you been at the wheel? A. I was at the wheel. I re- 
lieved the man at the wheel at 2 o'elook, a llttle after 2, sir. The collision 
occurred about 2:20. • * * 

"Q. Do you reniember the course you were steering this night before the 
collision? A. Yes, sir. 

"Q. What was it? A. North 45 degrees west. 

"Q. Did you get any orders before the collision to change that? A. Yes, sir. 

"Q. What orders did you get? A. Hard-a-starboard. 

"Q. Did you exécute that order? A. Yes, sir. 

"Q. How long after yovi executed it was it before you got another order? 
A. Well, that is one thlng I can't swear to. I won't testify to anything ex- 
cept wliat I ean swear ta. 

"Q. Did you get another order? A. Yes, sir. 

"Q. What was the other order? A. Hard-a-port. 

"Q. Now. before you got this order of hard-a-port had the vessel begun to 
swing at ail on her hard-a-starboard course? A. No. sir. 

"Q. She had not? A. No, sir. 

"Q. Did you exécute the hard-a-port order? A. Yes, sir. 

"Q. Did you complète that before you got another order? A. Hard-a-star- 
board ; yes. 

"Q. Had you completed a hard-a-port order? A. Yes, sir. 

"Q. You got a hard-a-starboard again? A. Yes, sir. 

"Q. Had she begun to swing on her hard-a-port course? A. No, sir; I think 
the ship steadied up. 

"Q. Steadied up? A. Yes, sir. 
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"Q. Now, after thls second hard-a-starboard order, what happened? A. 
After the second time? 

"Q. Yes. A. After the second, as far as I can remember, It is quite a wbile 
ago, I think the captaln told me to steady her up. 

"Q. 1 mean with référence to the collision, how far dld you get over on 
hard-a-starboard? A. Abolit half way. 

"Q. Then what happened? A. Then the crash came. 

"Q. The crash came then? A. Yes, sir. 

"Q. By that you mean the collision? A. Tes; the collision. 

"Q. When you say the captain told you to steady her, when was that, with 
référence to the collision? A. I can't give you any deOnit.e time at ail. 

"Q. I am not asking for the time, but I ani asking wbether it was before 
or after the collision? A. That was after the collision, sir. 

"Q. From your expérience on board of the Sonoma, what wbuld you say 
with référence to her being slow or quick to answer her helm? A. Well, gen- 
tlemen, the ship was slow to answer her wheel, but, when she starts to go, 
she goes quick. 

"Q. That is, she Is slow to start? A. She Is slow to start, but, when she 
does go, she goes quick. 

"Q. Now, upon thèse occasions, when you threw your helm to stnrboard, 
and to port and to starboard again, you say that she (had) not begun to an- 
swer her helm? A. No, sir. 

"Q. How could you tell that? Where were you? A. My compass was rlght 
before me, sir. 

"Q. That would show the moment that she started? A. The moment she 
started, sir. 

"Q. How were thèse orders given, hard-a-starboard, and then hard-a-port 
and then hard-a-starboard again, whether quick, one right after the other, or 
some time between tbem? A. Well, it was quick, but still there was some 
delay, too, at the sanie time, from hard-a-port to hard-a-starboard and steady 
her. I want to explain to you, gentlemen, before you write it down. 

"Q. Make your explanation, anythlng you hâve got to say go on and tell it. 
Whatever you bave got, let us bave it. A. When putting the helm from 
hard-a-port to hard-a-starboard, it takes some time for the helm to get over to 
hard-a-starboard from hard-ia-port, or from even amidships. That would 
cause, perhaps, a moment of delay. 

"Q. Is that ail? A. That is ail. 

"Q. But, outside of that, they were given one right after the other? A. One 
rlght after the other ; yes. 

"Q. And then the crash came, as I understand you? A. Tes, sir. 

"Q. And then after that you got the order to steady? A. To steady, yes; 
that Is by Capt. Cousins. 

"Q. That is, he was on the bridge by that time and gave you the order to 
steady? A. Yes, sir." 

The foregoing was on direct examination. 

On cross-examination the witness was questioned and aiiswered, 
among other things, as follows: 

"Q. I asked you this: Dld the vessel swing or did not the vessel swing at 
any time after thèse orders were executed, according to the compass? A. Ac- 
coi'ding to the compass, she might hâve swung and she might not. A ship's 
liead ma y swing, and the compass might not move. 

"Q. According to the compass, I am asking you. A. According to the com- 
pass, I do not thlnk she swung any, because by the time that the helm was 
hard over she was hard over the other way. It steadied her by going ou the 
other side. By the time she was going over quarter way, she steadied, too. 
The ship must bave been on her course. 

"Q. Then It Is your opinion — A. My opinion is that the ship was steering 
north 45 west. 

"Q. Your opinion is that even though the compass did not show any swing 
of the vessel, still the vessel might hâve swung on her course? 

"Mr. Frank: He dld not say that. 
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"Mr. Whipple: Q. 1 am asking for your opinion, A. No, sir; that ain't 
my opinion at ail. 

"Q. In other words, you believe that the vessel Icept a strai.«ht Une? A. I 
believe that the shlp never swung any. 

"Q. You believe she did not? A. No; beeause sbe was slow in ansvvering. 
She did not hâve tlme to swing. 

"Q. Is your testimony which you gave before the inspectors that on the 
second order to starboard she was icept that way some time, is that correct? 
A. That is correct. 

"Q. Then vou do believe she did swing on tliat order? A. She must hâve 
swung on that order, beeause I did not get the order to steady her from Capt. 
Cousins until after the collision. 

"Q. When he told you to steady her, how was the helm? A. Hard over to 
starboard. 

"Q. How long had it been that way? A. Well, now, I wouldn't swear to 
that. I don't know how long it was, sir. 

"Q. You would not swear to it. What do you thinlt? A. I would not say 
nothing about it I won't say nothing about it. I don't know how long it 
was over. 

"Q. Would you say what your best recollection Is as to the intervais be- 
tween those orders? A. Well, I don't want to get caught in anything if I pos- 
sibly can help it. 

"Mr, Frank: Q. What do yen mean by getting caught? A. I don't want to 
try and say 2 or 3 minutes or 20 minutes. I don't know how long it was, be- 
eause you know when you corne to a collision — I don't suppose you gentlemen 
iave ever been in one — when you corne to a collision, a minute seems a long 
time, a long time. 

"Mr. Whipple: Q. You don't know anything about this collision? A. I 
know when we hit her. 

"Q. You didn't know it till then? A. I knew it then. I thought we were 
up alongside of a warehouse, bnniping up against one. 

"Q. Then you won't state how long the intervais were between thèse vari- 
ons orders? A. No ; I will not, sir. 

"Q. You will not deny then that the last order to put the helm to starboard 
was tw'o minutes before the collision? A. Two minutes? Well, I didn't bave 
no clock. I didn't Iiave no time there. 

"Q. So far as you know, it might bave been two minutes before the colli- 
sion? A. It might bave been two minutes." 

Redirect examination : 

"Mr. Frank: Q. Now, Casson, when you answered this last question, that 
was put iuto your mouth by the attorney that the last order — 

"Mr. Gregory: We object to that statement by counsel, and we furtherniore 
reiterate our objection to any leading questions asked by Mr. Frank. 

"Mr. Frank: Q. (continuing) To starboard the helm might bave been two 
minutes before the collision; what did you mean by that? Do you mean to 
say you don't know how long it was or do you mean to say that that time 
elapsed? A. I don't know. 

"Q. Now, as a matter of fact, were you taking any note of time at ail at 
that time? A. No,, sir. 

"Q. And how would you judge time, if you iudged it at ail? With référ- 
ence to what? A. Well, now, i can't swear to that, beeause, as I told you, 
when a thing cornes like that, and when you come to a crash, certainly a min- 
ute seems a long, long time. 

"Q. Well, now, let me ask you another question. Am I correct when I say 
that on your direct examination you testified that you got your order to 
hard-a-starboard, and as soon as you executed that you got it to hard-a-port, 
that you Immediately started to hard^-port and got ha If way to port when 
you got another order to hard-a-starboard, and you got half way to starboard 
when the crash came? Is that right? 

"Mr. Gregorj': We object to that as leading. A. I swear to that 
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"Mr. Gregory: And, furtliermore, upon the ground that the witness him- 
self stated upon direct examlnation exnctly what took place, according to his 
recollection, and this is putting words in his mouth whicli he bas not testi- 
fied. 

"Mr. Frank: He lias alreadj* so testifled. 

"Mr. firegory: That is iiiy oli.iection to It. 

"Mr. Fi-ank: ïlmt Is your objection, but it is not well founded, because 
that is exaetly wliat lie testifled to, and I am trying to get the witness to 
state the thiug exaetly as It lies iu his iiiemory. 

"Mr. Gregory: As you wav.t it. 

"Mr. Frank: Not as you want it, tben. 

"Mr. Gregory: ïhat is right. I agrée to that. 

"Mr. Frank: Q. When counsel askcd you whether or not it was a long 
tiuie al'ter you got the second order to starlioard the helin before the collision, 
what did you understand by that? A. Starhoard tlie helm, sir? I would llke 
you to explain. I ain"t got a very good éducation, and I don't understand 
wh.at you are talking about unless .von explaiii it to me. 

"Q. Very well. Now, theii, , state for your,celf how the orders vvere given 
and when the collision occurred. A. Well, it wns just like a flash, sir. Of 
course, tliere was a delay lu tinie betweeii hard-a-port and hard-a-starboard 
and stcady lier, but I guess the tinie I got the word or orders was just like a 
flu.^h. Fi-oni that tinio till the time that we struck l thiuk it ought to hâve 
taken three minutes, I guess. 

"Q. Wlien you say you guess-it onght to hâve taken three minutes, what do 
you base that on? Were you paying any attention to time? A, No, sir; I 
was not paying any attention to the time. 

"Q. Then how do you conie to fix it at three minutes; is that a guess? 
A. ïes ; just guesswork, sir." 

Taking this testimony of the appellant's ovvii witness as construed 
by its own proctor, it appears that, although the steamer sighted the 
green light of the schooner abotit 12 minutes before the collision and 
when they were aboiit four miles apart, the first order given looking 
to keeping the steamer out of the way was given almost immediately 
before the colHsion, when the three orders that were given came in 
such rapid succession that they were characterized by the witness as 
coming in "a flash." 

We also extract from the testimony of Keneally, the third officer of 
the Sonoma, who was in charge of the deck at the time in question : 

"Mr. Frank: Q. Mr. Keneally, you were the mate on board of the Sononui 
— the third officer on board of the Sonoma at the time of the collision? A. 
Yes, sir. 

"Q. In charge of the deck? A. Yes, sir, 

"Q. How long before the collision was it that you flrst saw any lights? A. 
About seven minutes. 

"Q. How was your attention attracted to the light? A. I piclced it up 
myself first, about a half a point ou the port bow. 

"Q. On the port bow ? ■ A, Jes, sir. 

"Q. Did anybody report it to you? A, No— the night watchman after- 
wards. 

"Q, He reported It to you afterwards? A. Yes, sir. 

"Q. What did you do when you saw the light? A, I got a pair of glasses, 
and was on top of the house looking at it. I was expecting it to come down 
wing and wing. I was afrald of it coming down that way. 

"Q. How long did you watch her? A. Well, I could not say. I think about 
two minutes. 

"Q. What did you do? A. After watching it, I thought she was across my 
bow, and I hollered down to my wheelman 'Hard-a-starboard.' I told the 
quarterinaster to put it hard-a-starboard. 

"Q. It ^vas a green light that you saw? A. Yes, sir. 
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"Q. ITow (lid tbat briiig lier gveeii light? A. About anywhere from a point 
to a point and a half on the starboard bow. 

"Q. IIow Ions did you continue on that course? A. Now, I could not say, 
sir. It was not very Ions;. 

"Q. What happened uext? A. Well, ail o£ a sudden I saw the green light 
went ont altosether. 

"Q. Wliat hapi>ened? A. Tben a red llght flared up. 

"Q. What happened then? A. After seeing her, I told the quartermaster to 
put the wheel hard-a-port. 

"Q. How long was it from the time the red light flared up until the time ot 
the collision? A. AVell, a minute at the outside. She was right close aboard 
of us then, sir. 

"Q. Uight close aboard? A. Right close aboard. 

"Q. What order did you then give? Did I understand you to say that you 
told the quartermaster to put the wheel hard-a-port? A. When I seen bis red 
light first, I told the quartermaster to put the wheel hard-a-port, flguring it 
would clear him that way, but, then I could not clear him that vvay. I would 
hâve eut him right in two, and I told the quartermaster to put the wheel 
hard-a-port. 

"Q. You say 'Hard-a-port' You mean 'hard-a-starboard'? A. Hard-a-star- 
board the last time. 

"Q. lïow rapirt, if at ail, did those orders follow each other? A. Well, the 
first order. there niight hâve been a minute's interval between hard-a-star- 
board and hard-a-port. 

"Mr. Whipple: Q. Ilard-a-starboard and hard-a-port, what do you mean 
by that? 

"Mr. Frank: Just a minute. You bave a right to cross-examlne the wit- 
ness. 

"Q. Between hard-a-port and the second hard-a-starboard? A. No, sir; the 
first. 

"Q. Well, I mean between the second? A. Well, the wheel was not hard-a- 
port before I shifte<l it to hard-a-starboard. 

"Q. You shifted the wheel hard-a-starboard? A. Yes, sir. 

"Q. How long was that before the collision? A. That was almost at the 
collision. 

"Q. Then when thèse orders were given, as I understand you, you were in 
such a position that you did not know how you could avoid her and you were 
trying to avoid her in some way? A. Yes, sir. 

"Q. And were doing the best you could? A. Yes. sir. 

"Q. What did you do with the engines? A. I backed the port engine fuU 
speed and slowed the starboard engine. 

"Q. How long was that before the collision? A. That was when we were 
almost at the collision point. The ships had almost corne together. 

"Q. Did you notice whether she swung in or swuug out? A. No, sir ; I did 
not." 

It is apparent, we think, from this testimony of the appellant's own 
witnesses, as well as from other évidence in the record, that the steam- 
er, although aware of the approach of the schooner in ample time to 
hâve gotten out of her way, did absolutely nothing to do so until a 
collision vi'as imminent, when one order after another order was giv- 
en in such rapid succession as to be ineffective. 

In respect to the lights upon the schooner, there was positive te:i- 
timony to the effect that both her green and red lights were bright 
and in place, and, although there was évidence on the part of the ap- 
pellant tending to the contrary, the fînding of the trial court was 
against the appellant. 

The judgment is aiifîrmed. 
186 P.— 49 
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NORTHROP V. COLUMBIAN LUMBER CO. 

(Circuit Court of Appeals, Fifth Olrcuit. February 7, 1911.) 

No. 2,114. 

1. Evidence (§§ .34.3, 353*) — Competency — Unbecorded Deed. 

The failure to record a deed to lands in Georgla, iu that state, does 
not make tlie original deed inadmissible as primary évidence, nor a copy 
thereof, under proper circunistances, inadmissible as secondary évidence, 
nor does the fact of its registration in a foreign state afCect the admis- 
sibility of eitlier tlie original or a copy. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1324-1330, 
1420-1431; Dec. Dig. §§ 343, 353.*] 

2. Evidence (§ 374*) — Peoof or Execution of Deed — Admissibility of 

Secondaby Evidence. 

Wlien tlie suliscrlbing vpltnesses to a deed deny or forget tbeir attesta- 
tion, otber évidence, direct or cireumstantial, may be resorted to for 
proving Its exécution. 

[Ed. Note. — For otlier cases, see Evidence, Cent. Dig. §§ 1583, 1584, 
1587-1612; Dec. Dig. § 374.*] 

3. Acknowledgment (§ 0*) — Defective Acknowledoment — Effkct. 

Under the law of Georgla, a deed signed and delivered Is effective 
to convey title, although not se acknowledged as to be entitled to record 
under Code Ga. 1863, § 2668. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. § 46; 
Dec. Dig. § 6.*] 

4. Evidence (§ 343*) — I*koof of Lost Deed — Copy of Old Record. 

An owner of land in Georgla in 1857.conveyed it with other property 
for the benefit of creditors iy an asslgnment which gave the assignée 
power to sell and convey. In 1874 the assignée made a deed to the 
lar.d under which défendant claimed, whlle plaintiff, who is a son of 
the assigner and brought action to recover the land in 1902, claimed 
under the will of his father, made a few days before hls death in 1865, 
vt'hich devised the land. Among the papers of the testator was found 
after hls death a deed, shown by the testimony of witnesses familiar 
with his handwrlting to hâve been signed by the assignée, purporting 
to hâve been executed In 1864, and to reconvey the land to the assigner. 
Such deed was recorded in the office of the register of deeds of Charles- 
ton county, S. C, in 1868. but was afterwards lost or destroyed, never 
having been recorded in Georgla. The persons whose names purported 
to hâve been signed as attesting witnesses were produced, but, in the 
absence of the original deed and after such lapse of tlme, were unable 
to remember that they signed as witnesses, although their place of rési- 
dence and other facts showed that they might bave done so. Held, that 
under the rule relating to ancient documents and copies of old records, 
recognized by the courts of Georgla, and which would bave rendered 
the deed itself admissible after 30 years, a duly certifled copy of the 
South Carolina record was admissible, in connection with other évidence 
as tending to prove the exécution and delivery of such deed. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §S 1315-1330; 
Dec. Dig. § 343.*] 

5. Evidence (§ 230*) — Admissions by Grantob of Land. 

Statements made by a grantor of land before he executed the deed 
and wliile the title was in hlm are admissible against his subséquent 
grantee, but statements or déclarations made after his exécution of the 
deed are not so admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. J| 835-851; 
Dec. Dig. § 230.*] 

•For otiier cases eee same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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& WrLLS (|§ 487, 490*) — CoNSTBtrcTiON — Evidence in Aid ot Consteuction. 
ïhe rule Is now unquestioned that extrinsic évidence In ald of the 
Interprétation of wills Is admissible for the purpose of showing the 
object of the testator's bounty, the property devised, and the quality of 
Interest Intended to be given, and évidence may be received as to every 
materlal fact relating to the person who claims under the will, to the 
property devised, and as to the circnmstances of the testator and bis 
family and affairs. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 1023, 1026-1032, 
1047-1057; Dec. Dig. §§ 487, 490.*] 

7. Wills (§ 487*) — Construction — Extbinsio Evidence to Show Estent or 

Interest of Devisee. 

A provision of a will requesting the executors to hâve the property 
of the estate, and of another estate in which some of the children of 
the testator had an interest valued by compétent persons appointed by 
them, the extent of the interests of the other children in land devised 
to be determined by such valuation was dlrectory only, and the fallure 
of the executors to bave the valuation made does not defeat the rights 
of the latter children under such devise, but the value of the respec- 
tive propertles may be shown by any other compétent évidence. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1023, 1026-1032; 
Dec. Dig. § 487.*J 

8. EJECTMENT (I 115*) — TiTLE TO SUTPOET ACTION INTEBEST IN UNDIVIDED 

Tbact. 

A plaintiff in ejectment, clalming under a will, Is entltled to recover 
to the extent of his interest in the land, although it Is less than the 
whole which he sues for. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 373; Dec. 
Dig. § 115.*] 

9. Executors and Administbatoes (§ 291*) — Title to Support Action— 

Devisee— Geokgia Statuts. 

The provision of the Georgla statute (Civ. Code 1895, § 3319 et seq.) 
that a devise of land does not pass title untU the devise bas been as- 
sented to by the executors is for the purpose of keeping the property sub- 
ject to the testator's debts, and, if from the lapse of time there is a pre- 
Bumption that there were no debts, the consent of the executors may be 
presumed, and the devisee may maintain ejectment to recover the land 
from an adverse claimant without proof of formai consent. 

[Ed. Note. — For other cases, see Executors and Administrators, Dec. 
Dig. § 291.*] 

10. Vendob and Pubchaseb (I 245*) — Bona Fide Purchasees — Notice. 

A debtor made a gênerai assignment of ail his property for the beneflt 
of creditors in 1857 ; the deed containing power of sale, and expressly 
providing that, after payment of the debts, the assignée should hold the 
remalning property in trust for reconveyance to the assignor. The 
schedules attached showed the value of the property to be several thou- 
sand dollars in excess of the debts. In 1874 the assignée sold and eon- 
veyed certain land covered by the assignment. Held, that the purchaser 
and his grantees were charged wlth notice of the terms of the assign- 
ment and put on Inquiry as to the right of the assignée to make the 
sale; that in an action of ejectment against a grantee by a devisee 
of the assignor, clalming under a prior unrecorded deed of the assignée 
reconveylng the property, it was a question for the jury whether the 
lapse of time before the conveyance under which défendant claimed in 
connection wlth the other facts shown was sufficient to raise a presump- 
tion that the debts secured had been paid, and that, if such fact was 
found, défendant was not protected as a bona fide purchaser without 
notice. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
f 612 ; Dec. Dig. § 245.*] 

*For other cases see same topic & S ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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11. Wir.M (§§ 733, 747*) — Title to Support Action— Action bt Devisee— 
Necessity of Prior Pbobatb of Will. 

Both at common law and under Oiv. Code Ga. 1895, § 3357, a devise of 
real estate takes effect, upon the death of the testator, and the passing of 
tîtle is not dépendent upon the probating of the wlll. As the vesting of 
. tfflejn the devisee Is aot delayed until the probate of the will. the fact 
,that the will was not.prohated till after suit vi'as brought does not make 
the plaintiff's action subject to the objection that it is based on a title 
acquij-ed subséquent to the brlnging of the suit. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 1819-1846, 1918- 
1933 ; Dec. Dig. §§ 733, 747.*] 

12. Courts (§ 368*) — Fédéral Courts— Following State Décisions. 

While the law of the state in which land is situated, either statutory 
or by décision, governs as to its aliénation and trausfer by deed or 
will, where there is an inconsistency In the décisions of the highest 
court of the state, and an action has been brought in a fédéral court 
to recover land in reliance on the law of the state as it was then estab- 
lished by décision, the court is not bound to follow a later décision whleh 
would deprive the plalntiff of his right of action. 

f Ed. Note.— For other cases, see Courts, Cent. Dig. § 951 ; Dec. Dlg. 
§ 368.*] 

13. Wills (§§ 733, 747*) — Title to Support Action— Probate op Will After 

Suit Brought. 

TJnder the law of Georgia, established by décision and as It had ex- 
Isted for many years, a devisee of land in that state, by a will executed 
In conformity with its laws and probated In a sister state, could main- 
tain ejeetment to recover such land, although the will had not been pro- 
bated in Georgia. PlalntifC brought such an action In a fédéral court, 
claiming as devisee under a will duly executed and probated in South 
Carolina, pending which action the Suprême Court of the state overruled 
Its former décision, and held that such an action could not be main- 
tained until the will had been probated in Georgia. Thereupon, and 
before trial, plalntiff had the will probated in Georgia, and Its probate 
was ofCered and recelved in évidence. Held, that such probate related 
back and conflrmed plalntifPs title as of the date of the testator's death, 
and was suiîicient to support the action. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. 5§ 1819-1846, 1918- 
1933 ; Dec. Dig. §§ 733, 747.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Georgia. 

Action at law by George P. Northrop against the Columbian Il,um- 
ber Company. Judgment for défendant, and plaintiflf brings error. 
Reversed. 

James N. Talley and Eldridge Cutts (Jolm W. Haygood, Andrew 
H. Heyward, and R. J. Bacon, on the brief), for plaintiff in error. 
George W. Owens and Samuel B. Adams, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

SHELBY, Circuit Judge. This is an action of ejeetment for 
land situated in Georgia brought by George P. Northrop against the 
Columbian Lumber Company. The Circuit Court sustained objections 
to évidence offered by the plaintiff, and directed a verdict for the 
défendant. Thèse ruhngs présent the questions for décision hère. 

Both parties deraign title from Claudian B. Northrop, who was 

*For other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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seised in fee of the land long before 1857. On January S, 1857, he 
conveyed the land by deed of assignment to Edward P. Milliken, in 
trust, to secure debts. This deed conferred full power on Milliken to 
sell and convey the land. On May 19, 1874, Milliken, as assignée, con- 
veyed the land to Groover, Stubbs & Co., and their title passed to the 
défendant, the Columbian Lumber Company, by mesne conveyances. 
If Milliken, when he conveyed the land on May 19, 1874, had not pre- 
viously parted with or been shorn of the right to convey, then the ti- 
tle has unquestionably passed to the défendant. 

The plaintiff claims that on August 6, 1864, Milliken reconveyed the 
land to Claudian B. Northrop. If this is true, Milliken had no title to 
convey in May, 1874, and the défendant has acquired none. Claudian 
B. Northrop died on February 26, 1865, having a few days before 
made his last will devising the land. The plaintiff claims as devisee 
under the will. Unless Milliken did reconvey the land to Claudian B. 
Northrop, the latter's will could not vest title to it in the plaintiff. It 
is clear, therefore, that the trial court rightly directed a verdict for the 
défendant if no légal évidence was produced from which the jury 
might reasonably hâve found that Milliken did reconvey the land to 
Claudian B. Northrop. The question of the exécution and delivery of 
the reconveyance is the centra! and controlling question of fact upon 
which the case will ultimately be determined. 

When the plaintiff offered a certified transcript of the reconveyance 
in évidence, the défendant objected to it because it was not a tran- 
script from the proper Georgia court, and because it "is not attested 
as required by the Georgia law, not being either attested by or ac- 
knowledged before a commissioner of deeds from the state of Georgia, 
or a consul or vice consul, or the judge and clerk of a court of rec- 
ord." The plaintiff stated that the transcript was offered in connec- 
tion with the other évidence, direct and circumstantial. The court 
sustained the objection, and the transcript of the reconveyance was 
rejected as évidence. 

This ruling raises the fîrst question to be considered. 

[1] 1. The reconveyance by Milliken to Claudian B. Northrop was 
dated and purported to hâve been executed on August 6, 1864. It 
was recorded in the office of the register of mesne conveyances in 
Charleston county, S. C, February 22, 1868. It was never recorded 
in Georgia in the county where the land was situated. If the deed 
had been so executed as to authorize its recordation in Georgia and 
had been duly recorded there in the proper county, its loss being 
shown, a copy from the registry would hâve been admissible in évi- 
dence. Georgia Code 1895, § 3630. Not having been recorded as 
required by the Georgia laws, it gains nothing as an item of évidence 
or as a muniment of title from the registration laws of that state. Its 
being recorded in another state does not make the deed a muniment of 
title in Georgia ; nor does the fact of its registration in a f oreign state, 
unaided by other évidence or circumstances, make it admissible in 
évidence. But the failure to record it in Georgia does not make the 
original deed inadmissible as primary évidence, nor a copy thereof, 
under proper circumstances, inadmissible as secondary évidence. 
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[2] The two witnesses to the exécution of the deed by Milliken 
were produced ; but, in the absence of the original deed which, appar- 
ently, they had signed as witnesses, and after the lapse of so many 
years, they could not remember the fact that they had signed as wit- 
nesses. The place of their résidence and other f acts showed that 
they might hâve so signed. When the subscribing witnesses deny or 
forget their attestation, other évidence, direct or circumstantial, may, 
of course, be resorted to to prove its exécution. Reinhart v. Miller, 
22 Ga. 402, 416, 68 Am. Dec. 506; Buchanan v. Simpson Grocery Co., 
105 Ga. 393, 31 S. E. 105; Standback v. Thornton, 106 Ga. 81, 31 S. 
E. 805. This rule is recognized by statute. Georgia Code 1895, §§ 
5245, 5246. 

The existence of the original reconveyance was proved by several 
witnesses who were acquainted with the handwriting of Milliken, and 
who swore it was signed by him. The évidence shows that the deed 
was among the papers of Claudian B. Northrop after his death, and 
that it came into the hands of one of his executors, and was delivered 
by the executor to a nephew of the deceased. That it cannot be found 
or produced is well proven by the executor, the nephew and others. 
The paroi évidence is such, therefore, as would fuUy justify the find- 
ing that an original deed was executed by Milliken to Claudian B. 
Northrop, that it was delivered to him, and that it bas been lost or 
destroyed and cannot be produced. This évidence on the issues in 
the case would be for the jury. It is inconsistent with the right of 
Milliken to make the subséquent conveyance as assignée. Can it be 
denied that any évidence of the existence of such a deed of recon- 
veyance, after its date, would tend to support and confirm the évidence 
cited ? The certified copy offered shows that such a deed was record- 
ed and examined in the South Carolina office in 1868. It could not 
bave been copied in the records there unless a writing purporting to 
be such deed was produced and placed in that office. If the plaintifï 
had produced the apparent original deed, it never having been record- 
ed or copied, it would not bave been so conclusive as to the existence 
of such a paper in 1868 as is this record. The apparent original deed 
could be more easily fabricated than this record, and, while now there 
might be a motive for the fabrication, apparently there could bave 
been none when the record was made. Discussing the admissibility of 
a copy of an old record, made inadmissible as such by the charge of 
forgery under the Texas statute, the court said: 

"The record made In 1843 évidences with more certainty than the original 
deed would, If produced, that the deed was more than 30 years old ; for skill- 
ful, Indeed, would be the spoliation of a record book which could not be de- 
tected." Holmes v. Coryell, 58 Tex. 680, 688. 

And the copy was held admissible under the gênera! rules of évi- 
dence notwithstanding the statute. 

A copy of a lost deed not recorded in the proper county was received 
in évidence in Van Gunden v. Virginia Coal & Iron Co., 52 Fed. 838, 
3 C. C. A. 294, in connection with other évidence, as tending to prove 
an issue in the case. In Webster v. Harris, 16 Ohio, 490, a certified 
copy from the office of the county recorder of an instrument not re- 
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quired to be recorded was received in évidence to prove its contents ; 
it being shown that the original was lest. It bas been held that a cer- 
tified or examined copy of an instrument is the "next best" évidence 
wben the instrument is lost. 2 Elhott on Evidence, § 1266. Various 
circumstances and facts reasonably tending to show the existence, ex- 
eci tion, or dehvery of a deed, its loss having been proved, bave been 
held admissible in évidence. Sicard v. Davis, 6 Pet. 124, 8 L. Ed. 342 ; 
Payne v. Ormond, 44 Ga. 514; Terry v. Rodahan, 79 Ga. 278, 5 S. E. 
38, 11 Am. St. Rep. 420; Emanuel v. Gates, 53 Fed. 772, 3 C. C. A. 
663 ; Burdick v. Peterson (C. C.) 72 Eed. 864. 

But there is another and a stronger reason why this record is admis- 
sible. The deed purports to bave been executed more than 40 years 
ago, more than 38 years before this suit was brought, and was re- 
corded 34 years before the suit. If the original deed had been pro- 
duced by the plaintifï — it being more than 30 years old — in connec- 
tion with the other évidence in this case tending to show its exécu- 
tion and delivery, it would haVe been admissible, under the familiar 
rule relating to ancient documents, without further proof, regardless 
of the question of its record. King v. Sears, 91 Ga. 577, 18 S. E. 830. 
When the alleged ancient original is lost, and an ancient purported 
copy is offered, made by private hand, the copyist being unknown or 
dead, it seems to bave been long accepted that the copy may be re- 
ceived under the ancient document rule. 3 Wigmore on Evidence, § 
2143, p. 2910. The record in the South Carolina office, which, in 
effect, was offered, is an ancient copy. The reason for its admission 
is stronger than the reasons for admitting a copy made by private 
hand, because it is entitled to some considération as an officiai state- 
ment, and the long publicity of it has given opportunity for correc- 
tion and opposition. "Accordingly, there has been a gênerai disposi- 
tion, on one ground or another, to accept such an ancient record, 
though otherwise inadmissible, as sufficient, after the lapse of time." 3 
Wigmore on Evidence, § 2143, p. 2911. In Baeder v. Jennings (C. C.) 
40 Fed. 199, 215, Mr. Justice Bradley held that a deed, although re- 
corded in the wrong office, was admissible under the rule as to ancient 
documents. 

[3] As to the objection that the reconveyance was not shown by 
the paroi évidence to hâve been duly acknowledged : If it was signed 
and delivered, it was eiïective ; for, conceding that it was not so exe- 
cuted as to entitle it to record under the Georgia statute (Georgia Code 
1863, § 2668), it may hâve been sufficient, if attested by one witness, 
two witnesses, or even without a witness, to bave transferred the ti- 
tle from Milliken to Claudian B. Northrop. Johnson v. Jones, 87 Ga. 
85, 13 S. E. 261 ; Lowe v. Allen, 68 Ga. 225; King v. Sears, 91 Ga. 
577, 18 S. E. 830; Howard v. Russell, 104 Ga. 230, 30 S. E. 802. 

We are of opinion that the objections to the transcript sliould bave 
been overruled. 

[4] 2. The record shows the exclusion of a letter written by Mil- 
liken that tended to prove that he had knowledge of the existence of 
the release or reconveyance, and also the exclusion of some admis- 
sions or statements made by him on the subject. Since we hold that 
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the certified copy of the release itself is admissible in évidence, the 
évidence of the admissions may not be offered again, or, if oflfered, 
may meet with no objections. [5] It is sufficient, tlierefore, to say 
that the rule is well estabhshed that the statements of a grantor of 
land, made before he executed the deed and while title was by hypothe- 
sis in him, are receivable in évidence against any grantee claiming un- 
der him. 2 Wigmore on Evidence, § 1082. His admissions or déclara- 
tions after he had executed the deed would not be received against 
his grantee. Thèse familiar rules are adopted by the statute. Geor- 
gia Code 1895, § 5193. 

[6] 3. Formerly, we might now say anciently, it was the rule that 
the law should fix the meaning of the vvill and of other written docu- 
ments without référence to the circumstances of the testator or mak- 
ers of the document. The history of the évolution of the law resulting 
in the modem rule is well stated in 4 Wigmore on Evidence, § 2470. 
The rule now is unquestioned that extrinsic évidence in aid of the 
interprétation of wills is admissible for the purpose of showing the 
object of the testator's bounty, the property devised, and the quality 
of interest intended to be given. Evidence may be received as to ev- 
ery material fact relating to the person who claims under the will, and 
to the property devised, as to the circumstances of the testator and his 
family and afifairs, so as to lead to a correct décision of the quantity 
of interest the claimant is entitled to by the will. This is true as to 
every disputed point respecting which it can be shown that a knowl- 
edge of extrinsic facts can aid in the right interprétation of the will. 
4 Wigmore on Evidence, § 2470; 2 Underhill on Wills, § 909. 

The third item of the will is as f oUows : 

"I give, devise and bequeath ail of my laiids in the state of Georgia to 
my wife and children, to be distributed among them aecording to law for 
the distribution of an intestate's estate in the state of Georgia ; provided, 
however, that in case the children by my flrst marriage should ever re- 
celve their shares of the real estate sltuated in the state of New York to 
which they are entitled upon my deatli, then I direct that the portion of 
my Georgia lands which would descend to my children shall be so distributed 
or divided that the shares of my children by niy second marriage shall be 
eqnal in value to the shares of uiy other children together with tlieir shares 
m the New York estate, so far at lenst as the Georgia land may be adéquate 
to effect this equalization of their estate among my children ; and in order 
to this end I désire as soon as may lie convenient that the New York estate 
and the Georgia lands be valued by proper and compétent persons to be ap- 
iwinted by my executrix and executors, or such of them as may qualify 
within one year of my death. If the children's portion of the Georgia lands 
was not of equal or greater value than two shares of the New York estate, 
It would then ail belong to the children by my second marriage." 

The plaintiff proved, or ofïered to prove, that the testator was twice 
married. By his fîrst marriage there were surviving him seven chil- 
dren; by his second marriage two children. His first wife died the 
owner of valuable real estate situated in New York. The testator had 
a life estate as tenant by the curtesy in this property, and at his death 
it would become the property of his seven children by his first mar- 
riage. At the date of the will the Civil War was in progress. The 
testator was a citizen of South Carolina, and at that time — 1864 — he 
could not be sure that tlie New York property would be received at 
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his death by those entitled to it as the heirs of his first wife. It is at 
least indicated by the values placed on the Georgia lands and by the 
estimated value of the rentals of the New York real estate found in 
the schedule of assets attacked to the deed of assignment that the 
New York real estate greatly exceeded in value the Georgia lands. 
Thèse are facts showing the situation of the testator and the condition 
of his estate, and they were admissible in évidence in aid of the inter- 
prétation of his will and as showing the share of the plaintifif. If the 
seven children of the first marriage received the New York property, 
by the terms of the will they were not to share equally in the Georgia 
lands with the two children of the second marriage; and, if the New 
York property was of certain value in excess of the Georgia property, 
ail of the latt'er was to belong to the children of the second marriage. 
This is shown by the last lines of the third item : 

"If the cliildreirs portion of the Georgia lands was not of equal or greater 
value than two shares of the Kew York estate, it would then ail belong to 
the children by my second marriage." 

There were only two children of the second marriage. One died 
in infancy. The plaintiff is the other. 

[7] We cannot sustain the defendant's contention that the failure 
of the executors to appoint "proper and compétent persons" to value 
the property is fatal to the plaintifif's right of recovery. The execu- 
tors could not defeat the will by such failure. The provision is merely 
directory, and, if the values were so well known as to make the formai 
valuation unnecessary, it might be dispensed with, the devisees con- 
senting by acquiescence. 

The fact that no such persons were appointed by the executors, and 
that no formai valuation was made, could be shown by paroi. Cowan 
V. Corbett, 68 Ga. 66, 70; Vizard v. Mpody, 117 Ga. 67, 43 S.E. 426. 

If there is record proof that the children of the first marriage re- 
ceived the New York property, it would be the best évidence; other- 
wise, the fact may be proved by paroi. 

If it be true that the New York property was of such value in com- 
parison with the value of the Georgia property that, by the terms of 
the will, the two children of the second marriage would be given ail 
the Georgia property, we see no reason why that fact cannot be 
proved by any compétent évidence. It is a fact susceptible of proof 
by paroi. 

The question of the inheritance of the share of the deceased child 
of the second marriage nced not now be considered. That is, of 
course, controlled by the Georgia statutes. 

[8] In any view of the case, without regard to the value of the 
New York property, there is no construction that could be placed on 
the will that wotild show that the plaintiff was not entitled to some 
interest in the land. If on the full development of ail the facts it 
shoukl appear that he was not entitled to the whole estate sued for, 
he could at least recover such share as was shown to be vested in him. 
Lewis V. McFarland, 9 Cranch, 151, 153, 3 h. Ed. 687; Note to Bal- 
lance V. Rankin, 54 Am. Dec. 415, 416; Warvelle on Ejectment, § 124. 
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[9] 4. It is contended that the direction of the verdict should be 
sustained because it is not shown that the executors of the will as- 
sented to the devise before the suit. Georgia Code 1895, § 3357. It 
is true that ail property, both real and personal, by statute, being as- 
sets to pay debts, no devise passes title until the assent of the exécu- 
ter is given to such devise (Id. § 3319) ; but the assent of the executor 
may be presumed from his conduct (Id. § 3320). The purpose of 
witliholding the vesting of the devise in the devisee is to make it sub- 
ject to the testator's debts. If, from the lapse of time, a presumption 
was created that there were no debts, no reason would exist for with- 
holding the vesting of the devise, nor for refusing to permit the dev- 
isee to sue, and the consent of the executor might be presumed. 
Flemister v. Flemister, 83 Ga. 79, 81, 9 S. E. 724. The devisee plain- 
tif? would, of course, be entitled to prove the assent of the executor by 
any légal évidence. 

[10] S. The défendant claims that it is an innocent purchaser with- 
out notice, and that, therefore, the direction of the verdict was right. 
It is true that the record of the deed in South Carolina afforded no 
notice to subséquent purchasers of the land in Georgia. Failing to 
record the deed in the proper office in Georgia would make it lose 
its priority over a subséquent duly "recorded deed from the same 
vendor, taken without notice of the existence of the first." Georgia 
Code 1895, § 3618. The essential éléments that constitute a bona 
tlde purchase are a valuable considération, the présence of good faith, 
and the absence of notice. If the défendant is chargeable with notice 
of the prior conveyance, the fact that it was not recorded is immate- 
rial. If it is chargeable with notice that Milliken as assignée had no 
right to make the sale under the assignment at the time he did make 
it, the défendant could not défend as an innocent bona fide purchaser. 
If it appears that a party is chargeable with knowledge or information 
of sUch facts as are sufficient to put a prudent man upon inquiry, 
and which are of such a nature that the inquiry, if prosecuted with 
reasonable diligence, would lead to a discovery of the conflicting 
claim, or would lead to a discovery that the proposed vendor had no 
right to sell, then the inference arises that he acquired the information 
constituting actual notice. 2 Pomeroy's Eq. Jur. (3d Ed.) § 597. It 
, is sufficient to charge him with notice of the infirmity in the title he 
is about to acquire. The deed of assiçnment from Northrop to Mil- 
liken and the deed from Milliken to Groover, Stubbs & Co. are links 
in the defendant's chain of title, and tbe défendant is, of course, 
chargeable with notice of their contents. The deed of assignment 
made in 1857 embraced not only the Georgia lands, but ail of North- 
rop's property, which consisted of real estate situated in South Caro- 
lina, Personal property, and the income arising from real estate in 
New York. The estimated value of the property, as shown by the 
schedules attached to the assignment, was $93,000; the amount of 
the debts secured, $62,920.84. In the schedules the Georgia lands 
were estimated at $10,000. The estimated value of the assets ex- 
ceeded the amount of the debts $30,079.16, and, if the slaves are 
omitted, the excess would still be $14,129.16. An assigner may, of 
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course, overvalue his property and underestimate his debts, but on 
the face of this assignment it does not appear improbable that the 
property assigned, excluding the Georgia lands, would be sufficient 
to pay the debts secured. The assignment conferred on MilHken the 
authority to sell ail the property at public or private sale to pay the 
debts, and then we find this express provision: 

"After ail the sald debts shall hâve been paid in full then In Trust to re- 
convey to the said Claudian B. Northrop the surplus if any shall remain of 
the estate hereby assigned." 

The deed of assignment itself gives notice that it is the duty of the 
assignée to reconvey the remaining property after the debts are paid. 
Milliken, as assignée, did not sell the Georgia land till May 19, 1874; 
that is, 17 years, 4 months, and 14 days after the exécution of the 
assignment to him. The long delay is at least significant. Would it 
not, in connection with the ternis of the assignment, naturall'y suggest 
inquiry? If 20 years had elapsed, there would hâve arisen a presump- 
tion that the debts had been paid. A like presumption may arise in 
a shorter time when connected with other circumstances. Each case 
must rest upon its own circumstances. The question of the presump- 
tion of payment within a less time than 20 years should be left to the 
jury. 2 Jones on Mortgages, § 916; 2 Wharton on Evidence, § 1360; 
Angell on Limitations, § 11; 3 EHiott on Evidence, § 2577. If the 
facts are such as to charge the défendant with notice that the debts 
were paid when the assignée sold the land to pay them, he could not 
be held to be a purchaser in good faith. 

In view of the f act that this case will be remanded for a new trial, 
it is inexpedient to comment further on the évidence relating to this 
point. We hâve ref erred to it sufficiently to indicate on what our 
opinion is founded that the court was not justified in directing the 
verdict on the theory that the défendant was to be protected as an 
innocent purchaser without notice. 

[11] 6. It is contended that the direction of a verdict for the de- 
fendant should be sustained because the will had not been probated 
in Georgia prior to the bringing of the suit. 

This contention, it is urged, is sustained by the well-settled princi- 
ples that a plaintifF in ejectment must recover on the strength of his 
own title, and cannot rely on the weakness of that of his adversary. 
And that the plaintifï must recover, if at ail, upon the state of title 
that existed at the beginning of the suit ; that évidence of any after- 
acquired title is wholly inadmissible, as was correctly held in Deas 
V. Sammons, 126 Ga. 431, 55 S. E. 170; following Johnston v. Jones, 
66 U. S. 209, 224, 17 L- Ed. 117. In this connection the défendant 
relies on Chidsey v. Brookes, 130 Ga. 218, 60 S. E. 529, where it is 
held that a devisee under a will executed and probated in another 
state cannot maintain a suit to recover land adversely held in Georgia 
until the will has been probated in Georgia. 

[12, 13] To détermine whether or not thèse contentions are con- 
clusive against the plaintifï's right to recover, we must inquire (a) 
whether plaintiff's title under the will accrued before or after he 
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brought his suit; and (b) whether this case is controUed by Chidsey 
V. Brookes, supra. 

(a) The testator died before the suit was brought and the will was 
probated in South Carolina, but it was not probated in Georgia till 
after the action was begun. To sustain the view that the plaintifï 
rehes on an after-acquired title, it must be held that the title did not 
pass by the will until it was probated in Georgia. 

At common law, which prevails in Georgia except where changed 
by statute, the probate of a will devising real estate was unknown. 
Just as a deed vested title on delivery, a will vested title at the testa- 
tor's death. The title which passed by the will was, of course, not 
dépendent upon or delayed for the probate of the will when there 
was no provision for its probate. As to the vesting of title, the will 
was effective from the date of the testator's death. And, in the ab- 
sence of statutes requiring probate, a will was proved like other 
written instruments by calling the witnesses to it, or by secondary 
évidence when primary évidence could not be had. 

It has already been held in this circuit, Pardee, Circuit Judge, speak- 
ing for the court, that a devise of real estate takes effect upon the 
death of the testator, and its opération is not postponed to the time 
of proving the will in the state where the land lies. White v. Keller, 
68 Fed. 796, 15 C. C. A. 683. The Georgia statute is to the same 
effect : 

"A will takes effect instantly upon the death of the testator, however long 
the probate may be postponed." Georgia Code 1895, § 325T. 

This is merely confirmatory of the common law as to titles. Hill 
V. Hill, 88 Ga. 612, 616, 15 S. E. 674. The statutory requirement that 
a will should be probated does not relate to the vesting of title. It is 
a means of authenticating the instrument as évidence. It dispenses 
in many cases with other proof of the instrument that would be re- 
quired at common law. The probate is not the source or f oundation 
of title. The title is derived from the will. The probate, therefore, 
has relation to the time of the testator's death — the time when the 
right under the will accrued. Hall's Lessee v. Ashby, 9 Ohio, 96, 34 
Am. Dec. 424; Crusoe v. Butler, 36 Miss. 150; Whitehead v. Taylor, 
10 A. & E. 210, 37 Eng. C. E- R. 95 ; Smith v. Milles, 1 T. R. 475. 
In Sutphen v. Ellis, 35 Mich. 446, 448, Cooley, Chief Justice, said: 

" On the second point there îs no dlfficulty. When the will was probated, it 
affirmed the title of the beneficiary under it from the time of the death 
(Blamire v. Geldart, 16 Yes. 314; Sweet v. Chase, 2 N. Y. 73; Terrill v. 
Public Admr., 4 Bradf. Sur. [N. Y.] 245) ; and the probate would relate baek 
so as to make valid whatever she had done previously, and which, under the 
will after probate, she would hâve had the right to do." 

We conclude, therefore, that whatever title was conferred on the 
plaintiff by the will relates to the date of the testator's death, and not 
to the date of the probate of his will. It follows that the rule as to 
after-acquired title is not applicable. 

(b) We bave now to inquire whether the instant case is controlled 
by Chidsey v. Brookes, supra, and whether that décision justified the 
Circuit Court in directing a verdict for the défendant. 
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There is no doubt about the correctness of the defendant's con- 
tention, as lias been often held by this court, that we must look to 
the law of the state in which the land is situated for the rules which 
govern its aliénation and transfer by deed or will. It is not questioned 
in this case that the will is in proper form and was executed before 
the requisite number of witnesses to comply Avith the Georgia statutes 
as to devises of real estate. The controversy bears on the question of 
the probate of the will. 

After the death of the testator in South Carolina, the will was duly 
probated in that state on September 12, 1865, and this action was 
brought on July 10, 1902, before the probate of the will in Georgia. 
The will was duly probated in Georgia in March, 1909, befoi^e the 
trial, which occurred in July of that year. The contention is that the 
failure to probate the will in Georgia before bringing the suit is fatal 
to the plaintiff's right to recover. The statutes of Georgia relating to 
foreign wills are quoted in Knight v. Wheedon, 104 Ga. 309, 30 S- E. 
794. It is sufficient to say that since 1886 (Acts Ga. 1886, p. 32) pro- 
vision has been made for the probate of wills made by résidents and 
citizens of other states devising real estate situated in Georgia. Since 
1886 the Législature has made several changes in the law, but they 
are referred to in the case last cited as simply changing "the law of 
évidence on the subject." As we hâve indicated, no déniai is made 
that the will was executed and probated in conformity to the Georgia 
statutes. It is useless therefore to quote them. 

In 1860 the Suprême Court of Georgia, in Doe v. Roe, 31 Ga. 593, 
held that a will probated in the state of Maryland may be a good mu- 
niment of title to real estate in Georgia, even though the will was nei- 
ther probated nor recorded in the latter state. In Kerr v. White, 52 
Ga. 362, 370, decided in 1874, the court said: 

"To make out the case, It is to be shown that the will is executed accordiiig 
to the laws of Georgia. This is admitted. Its probate in Tennessee makes 
it a good muniment o( title in this state." 

Thèse décisions were concurred in by ail the judges, and were in 
full force and recognized as the law of the land at the time the plain- 
tifif brought his suit. Under thèse décisions, the probate of the will 
in South Carolina was ail that was necessary. This condition of law 
was not peculiar to Georgia, but existed in other states. In Long v. 
Patton, 154 U. S. 573, 14 Sup. Ct. 1167, 19 L. Ed. 881, the court held 
that in Illinois a will probated in Virginia is as available in proof as if 
probated in Illinois. We, of course, recognize the rule that the probate 
of a will in one state does not establish its validity as a will devising 
real estate in another state, unless the laws of the latter state permit it 
Robertson v. Pickrell, 109 U. S. 608, 3 Sup. Ct. 407, 27 L. Ed. 1049. 
When the plaintiff brought his suit before probate in Georgia but after 
probate in South Carolina, the law, as declared by the court of last re- 
sort in Georgia, was that a foreign will probated and recorded in a sis- 
ter state was a good muniment of title to real estate in Georgia, "even 
though the will was neither probated nor recorded in this state." The 
plaintiff, relying on thèse cases; brought his suit, and afterwards, in 
1907, the décision in Chidsey v. Brookes, supra, was rendered, ex- 
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pressly ôverruling Doe v. Roe, supra. If the last décision was in direct 
conflict with the plaintiff's right to recover, this court would be requir- 
ed to décide which of the conflicting décisions should control this case. 
Ordinarily we would follow the last ruling. When there is inconsist- 
ency in the opinions of the state court, the gênerai rule is that the féd- 
éral courts will follow the latest settled adjudications in préférence to 
the earlier ones. 4 Fed. Stât. Anno. p. 519, and cases there cited. But, 
when rights are acquired under existing state law and décisions of the 
state's highest court, the fédéral courts are not required to follow 
later décisions in conflict with such rights. Loeb v. Columbia Town- 
ship Trustées, 179 U. S. 472, 493, 21 Sup. Ct. 174, 45 L. Ed. 280. 
And the Suprême Court has declined to follow a single décision of a 
state Suprême Court, it "being opposed to the entire course of pre- 
vious décisions in that state." Hardin v. Jordan, 140 U. S. 371, 11 
Sup. Ct. 808, 838, 35 L. Ed. 428. We are not considering the question 
whether Chidsey v. Brookes announces a correct rule. We assume 
that it does. But it clearly changes an existing rule established by the 
Georgia Suprême Court, on which the plaintiff rehed when he brought 
his suit. If the rule announced in the last case presented a barrier to 
the rights which thé plaintifï had previously asserted, we would, under 
the circumstances, be reluctant to hold that it should be held applicable 
to this case. 

There are distinctions, however, between the instant case and that 
of Chidsey v. Brookes. It is there held that a devisee under a will 
executed and probated in another state cannot maintain a suit for land 
in Georgia until the will has been probated in Georgia. The will in 
that case had never been probated in Georgia either before or after 
suit was brought. Hère, the plaintifï, relying on the existing law of 
the state, brought the suit before probating the will in Geoi-gia, but, 
after a différent rule was announced, the will was probated in Georgia 
before the trial and its probate oflfered and received in évidence. 

Bleidorn v. Pilot Mt. M. & C. Co., 89 Tenn. 166, 172, 15 S. W. 737, 
was an ejectment suit where the plaintifï claimed under a will that had 
been probated in New York. The objection urged by défendants was 
that it was never probated in Tennessee "until some years after the 
institution of this action." Referring to this objection, which raised 
the exact question presented in the instant case, Lurton, J., speaking 
for the court, said : 

"Pending this litigation this will was duly proven and recorded lu this 
state, and a copy of the record adniitted as évidence wlthout objection. The 
effeet of this registration was to confirm and perfect the title of complain- 
ants, and this confirmation relates to the date of Ihe exécution of the will. 
It was not the acquirement of a new title after s\ilt brovight, but the con- 
firmation o( a def ective title. The efCect of the reeordiug of the will was 
not to confer a title as of the date of the registration or probate, but to vest 
and coniirm title as of the date of the testator's death." 

There is nothing in Chidsey v. Brookes in conflict with this ruling 
that the probate of the foreign will is effective although made after the 
beginning of the action. 

The plaintifï proceeded under the law as it existed, which author- 
ized him to sue and to rely on the foreign probate; and when a new 
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rule was adopted, requiring probate within the state where the land 
lies, he had the will probated in the state. The new décision should 
not deprive him of the benefit of his action brought lawfully under the 
rule that existed at the time he sued. He should at least be permitted 
to comply vvith the new rule announced. If it be conceded that ordi- 
narily a will should be probated in the state where the land lies before 
suit is brought to assert title conferred by the will, yet, when a rule 
exists allowing suit and recovery by virtue of the foreign probate, and 
plaintifï acts under such rule, his suit should not be defeated by the 
announcement of another rule, or, at least, he should be allowed to 
comply with the new rule after it is announced, although his compli- 
ance is subséquent to his action, but before the trial. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 



SUTHERIjAND et al. v. PEARCE. 
(Circuit Court of Appeals, Ninth Circuit. April 10, 1911.) 

No. 1,932. 

1. Courts (§ 405*) — Circuit Court of Appeals— Docketing of Case— Rules 

OF Court. 

Tbe purpose of Circuit Court of Appesxls rule 16 (150 Fed. xxix, 79 
C. C. A. xxix), requiring plaintiff in error or appellant to file the record 
with the clerk before the return day, and authorizing défendant in error 
or appellee to hâve the cause dismissed for the failure so to do, is to 
enable appellee or défendant in error to secure the disniissal of an appeal 
or writ of error where It becomes apparent that appellant or plaintiff in 
error is not prosecuting his appeal, or writ of error, diligently, under the 
rules of the court, or that the appeal or writ of error bas not been taken 
or sued out in good faith. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 405.*] 

2. Courts (§ 4()5*) — Circuit Court of Appeals— Docketing of Case— Rules 

OF Court. 

An appellant granted an appeal on June ISth from an adverse decree 
rendered June Ist, preceding, gave on June 6th a supersedeas conditioned 
on his prosecuting the appeal to efCect and answering the diuiiages that 
niight be awarded against him. A citation returnable July 20th was is- 
sued June 20th. The time for the return of the citation was extended 
to September 20th. The time within which to prépare a bill of excep- 
tions was extended to November 20th. Appellant obtained an order giv- 
Ing him 40 days from October Ist in which to perfeet his appeal. A bill 
of exceptions was signed September 15th and flled on October 17th. On 
October 26th appellant flled a pra^eipe with the clerk directing the for- 
warding of the transcript of the record, and he assisted the clerk in the 
préparation thereof. The court granted a motion for a new citation 
made returnable January 27th following. The record was flled Jauuary 
24th. Held to justify the refusai to dismiss the cause under court rule 
16 (150 Fed. xxix, 79 C. C. A.). 

[Ed. Note. — ^For other cases, see Courts, Dec. Dig. § 405.*] 

3. Exceptions, Bill of (§ 39*) — Time for Allowance. 

An order of the trial court allowing appellant four months from June 
Ist within which to prépare and file for allowance his bill of exceptions 
on appeal is complled with where he flled with the court for allowance a 

*For other cases see same topic £ ji numseb m Dec. & Am. Digs. 19U7 to date, & Rep'r Indexes 
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blll of exceptions which was signed by tlie judge on September 15th fol- 
low-ing, and wliich was flled with the elerk on October 17tb. 

[Ed. Note. — For otber cases, see Exceptions, Bill of, Cent. Dlg. §§ 54- 
56; Dec. Dig. § 39.*] 

4. Appeal and Error (§ 536*) — Record— Bill of Exceptions. 

Under Code Clv. Proc. Alaslca, § 223, providing that tbe stntement of 
tbe bill of exceptions when settled and allowed sball be signed by tbe 
judge and flled with the clerk, and thereafter deenied a part of the rec- 
ord, a bill of exceptions allowed and signed by the judge, and flled witb 
the clerk, -Is a part of the record. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dig. §1 2402, 
2403 ; Dec. Dig. § 536.*] 

5. Courts (§ 405*) — Circuit Court of Appeals— Citation— Jurisdiction. 

A citation to the appellate court is not jurisdictional of the cause on 
appeal, but is jurisdictional of appellee, and its purpose is merely to give 
notice to appellee that an appeal will be prosecuted, so that he may ap- 
pear and be heard. 

[Ed. Note. — For otber cases, see Courts, Dec. Dig. | 405.*] 

6. Courts (S 405*) — Circuit Court of Appeals— Citation— Jurisdiction. 

Where the tiuie within which to return the record into the Circuit 
Court of Appeals as provided by the original citation had expired, the 
trial court could. on appellee having notice, grant a new citation as 
against tbe objection to an extension of tlie tinie for the return of the 
citation on the ground that the appeal was then pendiug in the Court 
of Appeals. 

[Ed. Note. — For otber cases, see Courts, Dec. Dlg. § 405.*] 

Appeal from the District Court of the United States for Division 
No. 1 of the District of Alaslta. 

Action by Charles H. Pearce against W. J. Sutherland and another. 
There was a judgment for plaintiiï, and défendants appealed to the 
Court of Appeals (183 Fed. 1023). Motion to vacate and set aside 
a decree of dismissal granted and cause set down for hearing. 

See, also, 186 Fed. 787. 

W. C. Sharpstein, for appellants. 

G. C. Israël, J. A. Hellenthal, and Grant H. Smith, for appellee. 

Before MORROW, Circuit Judge, and VAN FLEET and DIET- 
RICH, District Judges. 

MORROW, Circuit Judge. This cause was docketed in this court 
on January 3, 1911, by coun.sel for appellee under rule 16 (150 Fed. 
xxix, 79 C. C. A. xxix) of this court, and dismissed upon the produc- 
tion of a certificate from the clerk of the District Court for the Dis- 
trict of Alaska, Division No. 1, dated December 17, 1910, reciting the 
entry of a decree in fàvor of the appellee on June 1, 1910; the allow- 
ance of an appeal on June 18, 1910; the issuance of a citation on 
June 20, 1910, returnable July 20, 1910; the entry of an order ex- 
tending the time for the return of the citation to September 20, 1910; 
the entry of an order on September 8, 1910, extending the time withiu 
which to prépare and présent a bill of exceptions to November 20, 
1910. The certificate further set forth that no further order or orders 
enlarging or extending the time within which to transmit the record 
in the case to this court, or within which to docket the case in tlii.-; 

•For other cases see same tbpic & § numbek in Dec. & Am. Digs. 1807 to date, & Eep'r lDdfcAe"5 
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court, or extending the time within which to return the citation, or the 
transmission of the record and the docketing of the case in this court, 
had been filed or entered in the office of the clerk of the District 
Court for the District of Alaska, Division No. 1. The inference to 
be drawn from the facts recited in this certificate was that the appeal 
was not being prosecuted in good faith, but for delay, and that it had 
been abandoned by the appellants, and upon this showing the appeal 
was ordered dismissed by this court. 
Rule 16 is as f oUows : 

"1. It shall be tlie duty of the plaintiff in error ov appellaut to file tlie rec- 
ortl thereof and docket tlie case witli tlie clerk ol: this court at San Francisco, 
California, hy or before the return day, whether in vacation or In term time. 
But for good cause shown, the justice or judge who sifined the citation, or 
any judge of this court, may enlarge the tlnie by or before its expiration, the 
order of enlargeuient to be flled with the clerk of this court. If the plaintiff 
in error or appellant shall fall to comply with this rule. the défendant in er- 
ror or appellee may hâve the cause docketed and dismissed. upon produciiig 
a certificate, whether in term time or vacation, from the clerk of the court 
wherein the judgment or decree was rendered. statlng the case and certify- 
Ing that such writ of error or appeal has been duly sued out or allowed. And 
in no case shall the plaintiff in error or appellant be entltled to file the rec- 
ord and docket the case after the same shall bave been docketed and dis- 
missed under this rule, unless by order of the court." 

[1] The purpose of this rule is to enable the appellee or défend- 
ant in error to secure the dismissal of an appeal or writ of error 
where it becomes apparent by a proper showing that the appellant or 
plaintifï in error is not prosecuting his appeal or writ of error dili- 
gently under the rules of the court, or that the appeal or writ of er- 
ror has not been taken or sued out in good faith, but only for the 
purpose of delay. 

[2] In the présent case the certificate of the clerk omitted certain 
important proceedings which were had in the court below prior to 
December 17, 1910, the date of the certificate. Thèse proceedings 
appear in the record now on file and by affidavits on the présent mo- 
tion. The certificate omitted to recite that the appellants on June 6, 
1910, had given a supersedeas bond in the court below in the sum of 
$30,000, conditioned that they would prosecute the appeal to efïect and 
answer ail damages that might be awarded against them. It omitted 
to recite that an order was entered on September 26, 1910, "that de- 
fendants hâve forty days additional time from October the Ist, 1910. 
in which to perfect their appeal." It omitted to recite that a bill of 
exceptions in the case was signed on September 15, 1910, and that 
this bill of exceptions was filed with the clerk of the court on October 
17, 1910. The certificate further omitted to recite that the appellants 
on October 26, 1910, filed a pryscipe with the clerk of the court di- 
recting him to prépare and forward a transcript of the record to this 
court, and that the praecipe enumerated the documents of which this 
transcript was to consist. Had thèse récitals appeared in the clerk's 
certificate, this court would hâve been informed that appellants were 
prosecuting theif appeal, and that seven weeks prior to the date of the 
clerk's certificate he had been directed by the appellant's praecipe to 
prépare a transcript of the record for this court. It appears, further, 
186 F.— 50 
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that the appellants undertook to assist the clerk in the préparation of 
this transcript by supplying him with office copies of such papers as 
ihey had copies of, and, by reason of delay in preparing the ti^anscript, 
the appellants on December 23, 1910, gave the appellee notice of a 
motion that the clerk be allowed to withdraw a duplicate copy of the 
bill of exceptions from the files and incorporate the same in the tran- 
script. A motion was also made at the same time for the issuance of 
a new citation. It appears that thèse motions were heard on Decem- 
ber 24, 1910; attorneys for appellee being présent and opposing the 
same. 

The objection was made and urged against thèse motions that the 
time within which a bill of exceptions might be presented had expired 
on November 20, 1910; that the time for the return of the citation 
had expired on September 20, 1910; and that the court was without 
jurisdiction to make the orders mentioned in appellants' motions for 
the reason that the cause was then pending in this court on appeal. 
On December 28, 1910, the District Court made an order granting ap- 
pellants' motions for a new citation, and made it returnable January 
27, 1911, and made an order that the bill of exceptions be made part 
of the record on appeal. Upon the hearing of this motion no mention 
was made by attorneys for appellee that they had prior to that time 
procured a certiiicate from the clerk upon which they proposed to 
move this court for the dismissal of the appeal for a failure to file 
the record in time, and the clerk himself , who was in court at the time, 
made no mention of this certificate. It appears, further, that, while 
this motion was being presented to the court below, the attorneys for 
appellants had no intimation that a motion for the dismissal of the 
appeal in this court was contemplated by the appellee, and, when 
côunsel for appellee appeared in this court with the certificate of the 
clerk dated December 17, 1910, no mention was made of the subsé- 
quent proceedings in the court below wherein the time for the return 
of the citation had been extended to January 27, 1911, nor was there 
any intimation whatever that the court below had taken any action 
in the case subséquent to the date of the clerk's certificate. This was 
a suppression of information which this court was entitled to receive 
from the appellee when the motion for a dismissal was made; and, 
had thèse f acts been presented to this court at that time, it would hâve 
justified the court in refusing to dismiss the cause under rule 16. 
Hardeman v. Anderson, 4 How. 640, 11 L. Ed. 1138; Hogan v. Ross, 
1 1 How. 294, 13 L. Ed. 702. 

[3] The objection is renewed hère as made in the court below that 
the bill of exceptions was not made a part of the record in the case 
until December 28, 1910, and it is claimed that this was after the time 
for filing a bill of exceptions had expired. We do not consider this 
objection well taken. The court entered an order on June 1, 1910, 
that the défendants should hâve four mdnths within which to prépare 
and file for allowance their bill of exceptions on appeal. This time 
expired on October 1, 1910. The défendants complied with this order, 
and filed with the court for allowance a bill of exceptions which was 
signed by the judge on September 15, 1910, and this bill of exceptions 
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allovved by the court was filed with the clerk of the court on October 
17, 1910. We think this was a compliance with the order of the court. 
It was filed for allowance prior to October 1, 1910. 

[4] But it is further objected that the bill of exceptions was not 
made part of the record until December 28, 1910. Section 223 of the 
Alaska Code of Civil Procédure provides: 

"The statement of the blll of exceptions when settled and allowed sliall be 
slgned by the judge and filed with the clerlt, and thereafter it shall be deemed 
and talcen to be a part of the record of the cause." 

The statute made the bill of exceptions part of the record. 

It is further objected that the time for returning the record into 
this court as provided by the citation expired on September 20, 1910, 
and the court had no inrisdiction on December 28, 1910, to extend the 
time to January 27, 1911. 

[5J A citation to the appellate court is not jurisdictional of the 
cause. It is jurisdictional of the appellee or défendant in error, and 
its purpose is to give notice to the appellee or défendant in error that 
an appeal or writ of error will be prosecuted so that he may appear 
and hâve a hearing if he so desires. Martin v. Buford, 176 Fed. 554, 
100 C. C. A. 159; Lockman v. Lang,_ 132 Fed. 4, 65 C. C. A. 621. 

[6] The appellee had notice in this case that an appeal had been 
taken to this court for he appeared by counsel in the District Court on 
December 24, 1910, and objected to an extension of the time for the 
return of the citation on the ground that the appeal was then pending 
in this court. 

The record was filed in this court on January 24, 1911. This show- 
ing is clearly sufficient to justify this court in setting aside the order 
of dismissal, and setting the case down for a hearing on the May term 
calendar. 

And it is so ordered. 



SUTHERLAND et al. v. PEARCE. 

(Circuit Court of Appeals, Ninth Circuit. April 10, 191t.) 

No. 1,947. 

1. Appeal and Erbob (§ 351*) — Time to Appeal— Statute.?. 

Under Code Civ. Proc. Alaska § 506, requiring the takitig of an appeal 
within one year after entry of judsnient, a second appeal taken within 
the year to préserve appellant's rights on appeal, notwithstaiiding the 
dismissal of a prior appeal, is taken in time, and, where the prior appeal 
is lost, the second appeal becouies effective. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 351.*] 

2. Courts (§ 405*) — Circuit Court of Appeals— Order Granting Supeese- 

DEAS — StATUTES. 

Under Rev. St. §§ 1007, 1012 (U. S. Comp. St. 1901, pp. 714, 716), requir- 
Ing plaiutlff in error or appellant to give securlty within éo days after 
rendition of judgment, or afterwards with the permission of a justice of 
the appellate court, a justice of the Circuit Court of Appeals may, on the 
application of appellant taking a second appeal after the dismissal of his 
flrst appeal, permit him to give a supersedeas bond after the expiration. 

*For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the 60 days ; the dismlssal of the flrst appeal belng due to tlie failure 
of the clerk of tbe trial court to send up the record in due season. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 405.*] 

Appeal from the District Court of the United States for Division 
No. 1 of the District of Alaska. 

Action by Charles Pearce against W. J. Sutherland and another. 
There was a judgment for plaintiff, and défendants appeal. Motion 
to set aside an order granting supersedeas denied. 

See, also, 186 Fed. 783. 

W. C. Sharpstein, for appellants. 

G. C. Israël, J. A. Hellenthal, and Grant H. Smith, for appellee. 

Before MORROW, Circuit Judge, and VAN FLEET and DIET- 
RICH, Disitrict Judges. 

MORROW, Circuit Judge. The appeal in this case docketed as 
No. 1,932 having been docketed by counsel for appellee and dismissed 
on January 5, 1911, upon the production of the certificate of the clerk 
of the District Court of Alaska reciting certain proceedings in that 
court, and this court having adjourned to the first Monday in Feb- 
ruary, the appellants filed a pétition in the District Court of Alaska 
for a second appeal on January 24, 1911, and the appeal was on that 
day allowed. A cost bond in the sum of $500 was thereafter given 
and filed by the appellants. On the same day application was made to 
Judge Morrow of this court in San Francisco to lix the amount of a 
supersedeas bond on the second appeal. An order was accordingly 
made fixing such bond in the sum of $30,000. Under this order a 
supersedeas bond was filed February 7, 1911, in the District Court of 
Alaska, approved by Judge Lyons of that court. 

[1] Under section 506 of the Alaska Code of Civil Procédure, the 
time for taking an appeal from the decree of June 1, 1910, will not 
expire until June 1, 1911. The second appeal was therefore taken in 
time, and, if it should turn out that the first appeal was lost, such sec- 
ond appeal would become effective. This second appeal appears to 
hâve been taken for the purpose of preserving whatever rights appel- 
lants might hâve on proceedings on appeal notwithstanding the dis- 
missal of the first appeal. An order having now been made by this 
court setting aside the dismissal of the first appeal and restoring that 
appeal with its supersedeas bond, it is not necessary to make any 
final order at this time with respect to the order granting supersedeas 
on the second appeal. The order will be allowed to stand until the 
appeal in the first case is heard on the merits. 

[2] But as the motion is made by the appellee to set aside the order 
granting the supersedeas on the second appeal upon the grounds, 
among others, that more than 60 days had expired after the entry of 
the final judgment and decree in the said action in the court below 
before this supersedeas bond was made, the court will indicate its 
views with respect to that feature of the motion. Section 1007 of the 
Revised Statutes (page 714, U. S. Comp. St. 1901) provides that, in 
any case where a writ of error may be a supersedeas, the défendant 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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may obtain such supersedeas by serving the writ of error by lodging 
a copy thereof for the adverse party in the clerk's office where the 
record remains within 60 days, Sundays exclusive, after the render- 
ing of the judgment complained of, and giving the security required 
by law on the issuing of a citation. It is further provided that, if he 
desires to stay process on the judgment, he may, having served his 
writ of error, give the security required by law within 60 days after 
the rendition of the judgment, or afterwards with the permission of a 
justice or judge of the appellate court. By section 1012 (page 716) 
the provisions of this section were made applicable to appeals. It 
was under the last provision of section 1007 that the supersedeas order 
now complained of was made by a judge of this court on January 24, 
1911, on the ground that it appeared from the showing made that an 
appeal had been taken from the decree within 60 days after the en- 
try of the decree in the District Court and the clerk of the District 
Court had failed to send up a record in due season upon the first 
appeal. 

In Slaughterhouse Cases, 10 Wall. 273, 291, 19 L. Ed. 915, the 
court said: 

"Power to Issue a supersedeas to a judgment rendered In a subordinate 
court does not exist in this court where the writ of error Is not sued eut and 
served within 10 days (extended to 60 days by section 11, Act of June 1, 1872, 
c. 255, 17 Stat. 198) from the date of the judgment, except where the ag- 
grieved party is obliged to sue out a second writ of error in conséquence of 
the neglect of the clerk below to send up the record in season, or where the 
granting of such a writ is necessary to the exercise of the appellate jurisdlc- 
tion of the court, as where the subordinate court improperly rejected the 
sureties to the bond because they were not résidents of the district." 

We think the facts in this case bring it squarely within the statute 
and within the rule stated in the foregoing case. The motion to set 
aside the order granting the supersedeas is therefore denied. 

This case, however, wiU be set for a hearing with the first appeal 
on the May calendar without préjudice to the right of the appellee to 
make such motion at that time as he may be advised with respect to 
this appeal, and the orders herein made. 

It is so ordered. 



BLISS V. WASHOE COPPER CO. et al. 
(Circuit Court of Appeals, Ninth Circuit. March 6, 1911.) 

No. 1,733. 

1. Appeal and Errob (§ 1022*) — Rkview — Findings of Fact by Masteb Ap- 
PBOVBD BT Trial Court. 

Findings of a trial court, made on conflicting évidence, and affirming 
those of a master before whom the wltnesses testifled as to tlie damage 
done to farmers by smoke and fumes from a smelter, especlally where 
both the judge and the master had the beneflt of a Personal inspèctiou of 
the promises, are to be taken as presumptlvely correct, aud will not be 
reversed by an appellate court, unless sonie serions or important mistake 
bas clearly been made In the considération of the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4015- 
4018; Dec. Dig. § 1022.*] 

*)rer etliw rases se* ume topic & % nttmbes la Dec. ft Am. Dlga, 190T to date, & Rep'r Indexa 
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2. Nuisance (§ 23*) — Bnjoining Lawful Business— Comparative Injustes. 
Complalnant, the owner of a farm, wliich he rented, gltuated in Deer 
Lodge Valley, Mont., brought suit to eujoin the maintenance and opéra- 
tion by défendants of the Washoe Copper Suielter, on the edge of the val- 
ley, on the ground that the fumes and the sulphur and arsenic précipi- 
ta ted from the smoke from the stnelter injured the crops and forafçe on 
, the farm and polsoned the stock thereon, as well as on the other farnis 
in the valley within what was called the "Smoke Zone," and niade it a 
public nuisiuice. The suit was really brought in behalf of a large number 
of farmers who were joined in an association. The trial court fouud, a£- 
firmiiig flndings of a master, that some injury had resulted to complain- 
ant's and other farms in the valley prier to 1903 for whlch défendants 
had pald, but that In sueh year they had reconstructed the plant at large 
expense adoptiiig the best knovvn methods for the purpose, and with the 
effect, of lessening such injury, and that slnee that tiuie the property of 
complalnant and of the other farmers within the Smoke Zone had heen 
afCected ûnly in a very slight degree; that the smelter had heen built at 
a eost of nearly ,flO,000,000 and treated 7.000 tons of ore per day, being 
two-thirds or more of that produced in the Butte district ; that its out- 
put of eopper was from 17 to 20 per cent, of ail that produced in the 
TJnited States ; that the opération of the smelter and the mines trihutary 
thereto constituted one of the chlef industries of the state on which a 
large part of the population of Butte and Anaconda depended, direçtly or 
indirectly, for a livelihood and the farmers of the valley for a m'arket ; 
that no better location, if as good, could be found elsewhere in the state 
for the smelter ; and that its elosing or removal to a distance would ne- 
cessitate the closlng of most of the mines, owing to the low grade of the 
ore. Beld, that on such facts, and under the rule that in such cases it is 
prqper to consider ail the facts and circumstances to détermine the equi- 
ties, including comparative damages, the granting of the injunction would 
necessarlly operate contrary to the real justice of the case, and that it 
was properly refused. 

[Ed. Note. — For other cases, see Nuisance, Cent. Blg. §§ 55-59; Dec. 
Dig. § 23.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

Suit in equity by Fred J. BHss against the Washoe Copper Com- 
pany and the Anaconda Copper Mining Company. Decree ( 167 Fed. 
342) for défendants, and complainant appeals. Affirmed. 

The appellant, a citizen and résident of the state of Idaho, commenced this 
suit in the court below on the 4th day of May, 1903, against the appellees, 
each of which is a corporation of the state of Montana, to obtain an injunc- 
tion permauently restralning them from operating a large smelting plant 
known as the "Washoe Smelter," situated about a mile and a half southeast 
of the city of Anaconda, Mont., and from there treating certain ores con- 
taining poisonous substances. In his bill the complainant alleged: His own- 
ership of 320 acres of land situated in Deer Lodge Valley, Mont., and about 
5 miles In a northeasterly direction from the said smelter. That during the 
year 1902 the défendant eompanies eonstructed the smelting plant mentioned 
on the south slope of Deer Lodge Valley contiguous to a large farming neigh- 
borhood, consisting of over 100 square miles of improved farming lands, ail 
of which is in that portion of Deer Lodge Valley affected by the smoke and 
fumes from the said smelter, and which portion is in the bill desiguated as 
the "Smoke Zone." That at ail times prior to the construction of the Washoe 
Smelting Plant the portion of the valley desiguated as the "Smoke Zone" 
was a rich and fertile farming country, well watered, and well adapted to 
raising sheep, cattle, horses, and other live stock, as well as produciug large 
and valuable yields of wheat, timothy, clover, alfalfa, wild hay. and such 
other grains and cereals as ean be profltably grown in that latitude, and was 

*For other cases see same toplc & S number In Dec. & Am. Diga. 1907 to date. & Rep'r lodexég 
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also well adapted to the raising of profitable crops of berries, garden truck, 
vegetables, and other farm products, for ail of wbich there was a ready sale 
at profitable priées. That a large number of the farmers referred to settled 
In the Valley as early as 1865, and proceeded to cultivate, fence, and improve 
thelr lands, and to bulld many good substantial homes there, and It became 
a rich and prospérons neighborhood, and would continue to be such but for 
the acts of the défendants complained of. That the farmers residing in the 
"Smoke Zone" number over 100, and own and possess over 50,000 acres of 
improved tracts, keeping thereon a large amount of stock, horses, cattle, and 
swine, pursuing the business of farniing as a means of livelihood. That ail 
of said farmers are siniilarly sltuated as the complainant and are similarly 
affected by the snioke and fumes from the said smeltlng plant. That during 
the summer of the year 1903 the défendants remodeled thelr said smelting 
plant, completing such remodeling about >September Ist of that year by con- 
structing a large brick stack and Connecting it by large flues with the smelt- 
lng plant, since which time they hâve been and are now engiiged in mining 
and producing large quantities of ore, amouiiting to about 7,000 tons a day, 
which ores eontain large quantities of arsenic, sulphur, antimony, copper, 
and other noxious and poisonous substances, and which ores the défendants 
there treat, reduce, and refîne, thereby causing large quantities of sulphur, 
sulphurie acid, sulphurous aeid, arsenic, copper. and other noxious and poi- 
sonous substances to be freed and to be carried through the flues eonnected 
with the smelter to the snielter stack and there discharged into the atmos- 
phère, which noxious and poisonous substances are carried by the winds and 
air currents over, above, and upon that portion of the Deer Lodge Valley 
known as the "Smoke Zone," and upon the land of the complainant, deposit- 
Ing large quantities of sulphurous acid. sulphurie acid, sulphur dioxide, ar- 
senic, antimony, copper poisons, and other noxious and poisonous substances 
over the said "Smoke Zone," and more espeeially upon the coniplainant's said 
land, poisoning, burning. and dwarflng the crops growing on the land during 
the summer season of 1904, and poisoning ail the soil in the "Smoke Zone" 
and the hay, grasses, and grain growing thereon, poisoning ail the live stock 
In the said valley, causing large numbers of horses, sheep, and eattle and 
swine so poisoned to sicken and a great many to die from the elïect of the 
poisoning. to the extent that the land in the said "Smoke Zone" is rendered 
wholly worthless for stock raising or farming purposes, so long as the de- 
fendants continue to operate thelr said smelter in the treatment of said ores. 
That the said précipitations of said poisonous and noxious substances from 
the said smelter fumes and smoke are insidious and cumulative, and great 
damage is done before the farmers are aware of the présence of the said 
poisonous and noxious substances so precipitated, as its présence is only 
shown by gênerai sickness of live stock, and the gênerai burnt, stunted, and 
dwarfed condition of the crops and végétation. That each year, if the smelt- 
er continues to be operated, the soil of the said "Smoke Zone" would become 
more highly Impregnated with such poisonous substances, and that flnally no 
erop or végétation can be produced there. That more than .$2.000,000 worth 
of real and Personal property, owned by the farmers, is situated in the "Smoke 
Zone," and is now being damaged by the smelter fumes and the poisonous 
ingrédients contalned therein, and will ultimately be entirely destroyed by 
the continued opération of the said smelter. That the homes of the said 
farmers will be destroyed, and that they will be compelled to migrate. That 
the poisonous ingrédients contalned in the fumes of the said smelter hâve 
killed nearly ail the trees in the "Snioke Zone," and hâve killed and iujured 
the trees and tlniber for many miles around the plant, rendering Deer Lodge 
Valley and the country adjacent to the smelter "barren and désert like." 
That the rental value of the complainant's land prier to the construction and 
opération of the said Washoe Smelter was $1,000 per annum, and that its 
présent value will not exceed .$300 per annum, because of the said noxious 
and poisonous substances precipitated thereon from the smoke and fumes of 
the said smelter. That the complainant's land prior to the acts complained 
of was of the value of $12,000 and was capable of producing large quantities 
of hay, grain, and other farming products of good quality, and will continue 
to do so but for the alleged wrongful acts of the défendants, which hâve al- 
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ready damaged his lancl to the extent of $20 an acre. Tliat tlie erop season 
of Deer Lodge Valley commences about the Ist ot May and continues uutil 
about October Ist, and that if the sald smelting plant continues in opération 
during the summer season ail the crops in the "Smoke Zone" will either be 
(lestroyed or be so injured in quality that they caunot be consunied or sold, 
and that the damages which will be eaused by its continued opération are of 
such a nature that it would be incapable of correct computation, and that 
neither the complainant nor the other faruiers referred to hâve any adéquate 
means of arriving at the damages which may be hereafter sustained by the 
lands and the crops growing thereon. That, in order to prépare damage suits 
for trial, It is necessary to procure chemical tests of the lands and grasses, 
as well as the smoke emitted from the smelter, and to procure the services 
of veterinary surgeons to examine the live stock afCected and dying from the 
minerai poisons emitted from the smelter, and to procure chemical analysis 
of portions of animais infeeted by said poisons, and which hâve died as a 
resuit thereof. That it requires several thousand dollars to prépare a suit 
for trial on the part of any one farmer, and that, as such actions at law 
would greatly mnltlply, it would be diffleult to obtain qualified jurors to try 
them, and the expense thereof would be so great that the complainant would 
be unable to instltute or maintain such actions. That each crop season will 
bring new causes of action in favor of the complainant, with the other farm- 
ers mentioned, against the défendants, growing ont of the continued opéra- 
tion of said smelter, and that the défendants will continue its opération and 
alleged wrongful acts complalned of uuless restralued from so donig. 

In an amendment to his blll, the complainant alleged, among other thiugs: 
That the défendants prétend that the business of smelting and reducing the 
ores of the character of those being treated at the Waslioe Smelter has been 
carried on at substantially the point where that smelter Is located for a pe- 
riod of more than 20 years ; whereas, the complainant charges the truth to 
be that no smelting has been carried on at or near the point where the said 
Washoe Smelter is constructed at any time prier to its construction there, and 
that the smelting plant operated by the Anaconda Mining Company and the 
Anaconda Copper Mining Company, designated as the "Old Works," was con- 
structed at a point north of and one mile distant from the said Washoe Smelt- 
er, on the north side of Warm Springs Creek Canyon, where the prevaillng 
■winds during the opération of the smelting plant constructed by the Ana- 
conda Mining Company was westerly nnd northerly over the mountalns and 
foothills lying adjacent to the aforesaid "Smoke Zone ," and precipitated the 
sulphur, sulphuric aeid, sulphurous acid, arsenic, copper, and other noxious 
and poisonous substances, which were freed from the ores being treated at 
the said Old Works, upon the foothills and mountalns lying northerly and 
westerly, and adjacent to that portion of Deer Lodge Valley termed the 
"Smoke Zone," and that no known damage was eaused by the opération of the 
smelting plant known as the Old W^orks. That the site of the Old Works is 
and was a fit and convenient place for the construction and opération of the 
sald Washoe Smelting Plant for the reason that the prevaillng winds are 
northerly and westerly over the foothills and mountalns, and cause no damage 
to the complainant or to any property situated in that portion of Deer Lodge 
Valley referred to as the "Smoke Zone." That the défendants further pré- 
tend that no protest or objection was made to the construction of said Washoe 
Smelter, but that the truth is that the complainant and tlie other farmers 
residing in the "Smoke Zone" had no knowledge or notice that the prevalling 
winds would carry the smoke and fumes from the said Washoe Smelter over 
the lands situated in the "Smoke Zone," but belleved that they would carry 
the said smoke and fumes from said smelter In the aforesaid northerly and 
westerly direction over the mountalns and foothills, as had been done during 
the opération of the Old Works. That the défendants prétend that the city 
of Anaconda is the most suitable and appropriate place for the opération of 
their said smelting plant ; whereas, the complainant allèges that several large 
copper smelting plants are being operated in the state of Montana, treating 
the same kinds and classes of ore as are now being treated in the sald Washoe 
Smelter, without objection or lltigation, and where little or no damage can 
be done, as the said smelting plants are not situated contiguous to or near 
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any farmîng country — that is to say, at the oity of Butte, at the eity of Great 
Falls, and at the city oï Helena — and that there are numerous places in the 
State of Montana where smeltlng plants could be operated similar to the said 
Washoe Smelter, for the treatnient of sueh ores, without damage or injury 
to the adjacent country. That the défendants allège that they hâve used ail 
reasonable nieans to prevent the damage eomplalned of ; whereas, the com- 
plainant allèges the faet to be that the poisonous substances complained of 
can be precipitated and impounded at the said Washoe Smelter, with very 
little extra cost to the défendants in the treatnient of their ores. 

The défendants by their answer admit the construction of the Washoe 
Smelter in the year 1902, at the place mentioned in the bill, and its subsé- 
quent continuons opération, except during a period of several months in the 
sunmier of 1903, during which its opération was dlscontiuued while the plant 
was being remodeled and connected with certain large, newly constructed 
fines, and the new smokestaclc thereinafter referred to. Défendants admit the 
remodeling of the plant as stated in the bill, which they allège cost many mil- 
lions of dollars; the reason for such remodeling and expenditure being al- 
leged substantially as follows: That after the Anaconda Copper Mining Com- 
pany had abandoned its old works, hereinafter referred to, and transferred 
its opérations to the Washoe Smelter, complaint was made by nearly ail ot 
the farmers %vithin the territory referred to in the bill as the "Snioke Zone" 
that such large quantifies of sulphur, arsenic, copper, and other obnoxious 
substances were discharged in the air through the several smokestacks with 
which said gmelting plant was then operating that the crops and llve stock 
within such territory were being poisoned and injuriously afCected, to the 
great damage of their owners, and that claims for damage, on account there- 
of, to the amount of several hundred thousands of dollars, were presented by 
such ranchnien to the Anaconda Copper Mining Company ; and that inas- 
much as the ores being treated were copper ores, and were known by the 
défendants to contain large quantifies of copper and some quantifies of sul- 
phur and arsenic, the défendant Anaconda Copper Mining Company investi- 
gated the eomplaints, and, although not satisfied that any considérable dam- 
age was being cansed as claimed, nevertheless compromised and settled sueli 
claims, paying out on such settlements an amount exceedlng ,$300,000. That 
in the course of such investigation the said company became satisfied that. 
by the construction of large fines with dust chambers and the érection of a 
new stack upon a high élévation at some distance from the smelting plant, 
a very large percentage of the substances theretofore escaping Info the air 
and by the farmers claimed to be damaging to their stock and crops could be 
retained and prevented from escaping and being carried over or upon the 
lands of the farmers, and that, for the purpose of effecting that resuit and of 
avoiding any damage to lands, animais, or crops within the territory referred 
to as the "Smoke Zone," the said remodeling of the plant was effected and 
the use of the old smokestacks diseontinued. That the effect of the remodel- 
ing and the use of the new fines, dust chambers, and the new smokestack was 
to discontinue and prevent the discharge info the atmosphère of a very large 
part and most of the dust and other substances complained of which had 
theretofore been discharged Into the air from the smokestacks. That some 
quantifies of the substances mentioned are still discharged into the air 
through the new smokestack, and that the smoke therefrom containing such 
substances is carried and disseminated by air currents over a very large area 
of country, including at tlmes the territory referred to in the' Mil as the 
"Snioke Zone" ; but the défendants deny that such substances are carried or 
disseminated over the said lands in quantifies sufflcient to injure in any de- 
gree whatever the lands, vegetables, live stock, or other property within any 
of the territory mentioned, and deny that the opération of the said Wiishoe 
Smelter, since its remodeling, has occasioned any inconvenience, discomfort, 
aunoyance, or loss of any kind to the complainant or to any other persons 
residing or owning property within the territory referred to as the "Smoke 
Zone," and deny that the continued opération of the said plant will or can 
injuriously affect in any manner such per.sons. That the défendants hâve, 
regardless of cost, adopted the best and most modem appllances and means 
and methods of treating and reducing the ores which are treated at their 
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smelting plant, not only for the purpose of effecting the gréa test possible sav- 
ing of the valuable contents of such ores, but also to prevent possible aunoy- 
ances and Injury to the inhabitants and property owners of the terrltory re- 
ferred to in the bill, and a ver their willlngness to continue to do ail wlthin 
thelr power to effect such results in the future. That there Is at the présent 
time no niethod known by which ores of the character now beiiig treated by 
the said smelting plant can be treated with less contamination of the air or 
less discharge into the air of the substances complained of, and they deny 
that there bas been any négligence in the construction or opération of their 
said plant. 

The défendants admit that the said Washoe Smelting Plant bas been and 
is being operated by the défendant Anaconda Copper Mining Company, and 
deny that it bas ever been operated, or that any ore bas ever been treated at 
it by the défendant Washoe Copper Company, and they admit that the de- 
fendant Anaconda Copper Mining Company bas treated, in addition to its 
own ores, the ores of other corporations and ores purchased by it. They deny 
that the Deer Lodge Valley, or any portion thereof, designated in the bill as 
the "Smoke Zone," was ever a rich or fertile farming country. They allège 
that the soil of the valley is for the most part thin and poor, and that it is 
in many places heavily charged vpith alkali, and they deny that it is well 
adapted to stock growing, but admit that some parts of the said valley are 
fairly adapted to the growth of hay, vegetables, and to the care of llve stock. 
The défendants admit that since the Ist day of September, 1903. the défend- 
ant Anaconda Copper Mining Company bas been treatiug and reducing at the 
Washoe Smelter large quantifies of ore, upon some days as nmch as 7,000 
tons, though not always so nrach, and that the ores so treated coiitain niuch 
copper and some quantities of arsenic and sulphur. They deny that any con- 
sidérable or injurious quantities of sulphuric acid, sulphurous acid, sulphur 
dioxide, arsenic, antimony, copper, or of any oue of such substances, or of 
any other noxious or poisonous substances, hâve been deposited upon the 
lands of the eomplainant, or upon any other lands witliin the territory de- 
scribed as the "Smoke Zone," or that any crops in the year 1904 were, on ac- 
count of any such deposit or the opération of the said smelting plant, poi- 
soned, dwarfed. burned, or in any nianner injured, or that any live stock died 
or was.made sick, or was to any extent injured by reason of any of the sub- 
stances aforesaid escaping from the said smelting plant, or that the Deer 
Lodge Valley, or any portion thereof, bas been rendered vs^orthless, or to any 
extent affected for stock raising or for farming purposes, or that the same. 
vsrill be to any extent affected for such uses by tbe opération of the said smelt- 
ing plant. They deny that $2,000,000 of real and Personal property are sit- 
uated within the said "Smoke Zone," and allège that the total value of ail 
Personal and real property wltbiu that territory is less than one quarter of 
that sum. They deny that the Deer Lodge Valley, or the country adjacent 
thereto, is barren or désert like as the resuit of the opération of the said 
smelter, or from any cause. They allège they do not know and cannot state 
what the rental value of the complainant's land was prior to the construction 
and opération of their smelter, or what it now is. They deny that the said 
land, or that any of the land mentioned, has been rendered less profitable or 
useful by reason of the descending thereon of the smoke or fumes from their 
smelter, and deny that the products of such lands hâve been rendered innu- 
tritious or uuwholesome for feeding purposes, or that the market value there- 
of has in any respect been Impaired or affected. They allège that during the 
time mentioned in the bill ail products of the lands within the territory de- 
scribed as the "Smoke Zone" bave found a ready market and bave been dis- 
posed of at high priées when offered for sale. They admit that unless re- 
strained by injunction the opération of their smelter will be continued as at 
^présent, and allège that each of the défendants is solvent and amply able to 
respond In damages to the full extent of many tlmes the total value of ail 
of the lands and of ail of the Personal property within tlie said "Smoke Zone." 
They deny that, in case any damage should at any time be sustalned by the 
owner of any property within that territory, it will be necessary for the per- 
son SQ damaged to expend any large amount of mouey or be at any great 
trouble or expense in making proof of such loss, even if lltigation should be 
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necessary ; and they further aver that the défendant Anaconda Copper Min- 
ing Company Is not only able, but vvilling without litigation, to pay ail dam- 
ages whlch hâve been or may be sustained to property, arislng from the opér- 
ation of the said smelter, when reasonably satlsfied that such damages hâve 
been caused. 

Further ansvrering, the défendants aver: That the business of smelting and 
reducing of ores of the character now being treated at the said Washoe Smelt- 
ing Plant bas been carried on extensively at Anaconda, in Deer Lodge county, 
and at substantially the point where the said Washoe Smelter is located, for 
a period of more than 20 years, and without any complalnt or objection upon 
the part of the complainant or of any farmers or property owners within the 
territory called the "Smoke Zone" prier to the year 1902. That the business 
now being carried on by the défendant Anaconda Copper Mining Company, 
as stated, has been carried on by it continuously since the year 1895 ; the 
same being copducted prior to the year 1895 at certain works erected about 
the year 1884 and in subséquent years, by a Montana corporation known as 
the Anaconda Mining Company. That a great majority of the résidents of 
Deer Lodge Valley and of the said "Smoke Zone" hâve become such since the 
construction of such works by the Anaconda Mining Company. That, prior 
to the construction of such works by that company, the résidents of Deer 
Lodge Valley were few in uumber, widely scattered, and practically without 
any market for tbelr farm or other products. or for their live stock. That 
about the year 1884 the Anaconda Mining Company was the owner of large 
and valuable mining claims in the vicinity of the city of Butte, in Silver Bow 
county. Mont., which claims were being extensively worked and were produc- 
ing large bodles of ore, and that it became necessary that extcnslve réduction 
Works be constructed for the treatment of such ores, and that tîie point where 
the city of Anaconda now stands was selected as a fit and api)ropriate place 
for the construction of such works because of the naturnl facilities ofCered 
for the conduct of the business of smelting ores, and without any objection 
or protest on the part of the complainant or bis predecessors in interest, or 
of any other persons residlng anywbere within the Deer Ix»dge Valley, the 
Anaconda Mining Company expended, with the knowledge upon the part of 
ail of such persons at the tinie of such e.tpenditure, the sum of several mil- 
lions of dollars in the construction of such works. That upon their comple- 
tion, and about the year 1884, the Anaconda Mining Company began to treat, 
and continuously thereafter and down to the year 1895, and the transfer of 
the said works to the défendant Anaconda Copper Mining Coni]iany, did treat, 
several thousands of tons of ore per day at said works. That said ores were 
of substantially the same character, containing the same substances as the 
ores now being treated, and that there was during the whole of such opéra- 
tion dlscharged into the atmosphère from the smokestacks of the said works 
sulphur, arsenic, copper, and the substances generally complained of by the 
complainant whlch, during ail of said tlme, were carried by the currents of 
air, as the same now are, over the land of the said valley and the lands of, 
the said "Smoke Zone" without objection, protest, or complalnt on the part 
of the owners thereof. That from tlme to time, from the year 1884, down to 
the time of the érection of the said Washoe Smelter, many repairs, additions, 
and improvements were made to the old works, many hundreds of thousands' 
of dollars being expended in the making thereof, ail with the knowledge of 
and without any objection upon the part of the owners of the land alleged in 
the complaint to belong to the complainant, or owners of other lands in the 
valley, and without any suggestion of damage on the part of an,y of such per- 
sons on acconnt of such smelting opérations. That, at the time of the com- 
mencement of the érection of such old smelting works, the présent site of the 
city of Anaconda was vacant, unoccupied land ; but that, in conséquence of 
such Works and the employment of many men in and about the same, a vil- 
lage was founded which grew into the présent city of Anaconda, wherein, 
according to the best information of the défendants, résides now a population 
of from 10,000 to 12,000 i>eople. That the growth of the city of Anaconda has 
been graduai, and the same has been mainly caused by the contlnued conduct 
of such smelting business. That nearly the whole of the population of the 
city of Anaconda is dépendent directly or indlrectly for meai^s of subsistence 
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upon the continued opération of the said Washoe Smelter. Tliat nine-tenths 
o£ the Inhabitants of said clty of Anaconda would be compelled to remove 
from the same in order to obtain a livelihood if said smelter should be per- 
manently closed. That the elty Is substaiitially built, and that many hun- 
dreds of thousands of dollars bave been expended in the construction of per- 
manent homes by résidents of the clty and in the érection of public buildings. 
That there Is no reason to believe that any of the inhabitants of that city 
would hâve established their homes there if the same had not been selected, 
as above stated, by the défendant Anaconda Mining Company for the conduct 
of its said smelting business. That the city of Anaconda bas furuished, siuce 
the year 1884, the principal market for the products of the Deer Lodge Val- 
ley. That nearly ail of the hay, alfalfa, grains, and vegetables produced 
since that date in said valley flnd a ready market, at high priées, in said city 
of Anaconda, and that the continuai enlargement of the market at Anaconda, 
as a resuit of the growth of the city and tlie increase of such smelting opéra- 
tions, has led to corresponding increase in the production of the crops lu the 
Deer Lodge Valley, and particularly in that part thereof called the "Smoke 
Zone," with a corresponding increase of revenue to the owners of such lands. 
That, asîde from the city of Anaconda, the only uear market for any of the 
products of the said valley is the city of Butte, in the county of Silver Bow, 
Mont. That in the year 1895 the défendant Anaconda Copper Mining Com- 
pany was organized for the purpose of acquiring the properties of the Ana- 
conda Mining Company aforesaid, and in said year ail of the properties and 
rights of the Anaconda Mining Company were, for a valuable considération, 
sold and conveyed to the Anaconda Copper Mining Company, which at once 
entered into the occupation and possession of the same, and continued the 
aforesaid business of mining and smelting ores. That the smelting of ores 
was continued, without substantial change, by the Anaconda Copper Mining 
Company at the old Works until the eompletion of the Washoe Smelter in the 
year 1902, when it leased of the Washoe Copper Company said smelting plant 
for the purpose of continuing its aforesaid business, and, after entering into 
the possession of the Washoe Smelter In that year, said Anaconda Copper 
Mining Company has continued the said business of conducting its smelting 
opérations at the Washoe Smelter. That, having transferred its smelting op- 
érations to the Washoe Smelter, the Anaconda Copper Mining Company took 
down and demolished the old works, and now has no other available means 
of smelting or reducing the ores mined by it or by the other companies after- 
wards referred to than by the use of the Washoe Smelter. ïhat the con- 
struction of the Washoe Smelter occupied several years of tinie and involved 
an expenditure of several millions of dollars. That the facts and transac- 
tions already stated were, as they occurred, well known to ail of the inhab- 
itants of the Deer Lodge Valley, to the complainant, and to hls predecessors 
in title. That the capital stock of the Anaconda Copper Mining Company is 
owned by many hundreds of persons residing in many states of the Union, 
and in foreign countries, who bave acquired and paid for the same with 
knowledge of the long and continued conduct of such smelting business at 
Anaconda, and of the fact that the same had been so long conducted without 
protest or objection on the part of the owners of lands in the vicinity, and 
,in the belief that the said business would be permitted to continue without 
protest or objection. That the ores treated at the Washoe Smelter are mined 
in the vicinity of the city of Butte, mainly from mines owned by the Ana- 
conda Copper Mining Company, the Trenton Mining & Development Company, 
which has succeeded to the properties formerly owned by the Colorado Smelt- 
ing & Mining Company, the Butte & Boston Consolidated Mining Company, 
the Parrot Silver & Copper Company, and the AVashoe Copper Company. 
That, in addition to the ores mined by thèse companies, some other ores and 
some custom ores are smelted. That the city of Butte has a population of 
60,000 people, or about one-flfth of the entire population of the state of Mon- 
tana, and has grown from a small mining' camp, having a population of a 
few hundred people, within the last 30 years, owing to the opening up and 
development of its copper mines. That the entire population of the city of 
Butte dépends directly or indirectly upon the continued opération and pro- 
duction of said mines for their meaus of livelihood. That the mines aforesaid 
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employ many thousands of persons, and In addition thereto a great number 
of persons bave established différent branches of business and industry in 
tlie said eity of Butte, ail of which said business is dépendent upon the con- 
tlnued opération of the mines. That the city is substantlally built, and many 
millions of dollars hâve been spent by the inhabitants of the city in tlie érec- 
tion of permanent business blocks and résidences in said city. That. since the 
érection of the réduction works by the Anaconda Mining Company at Âna- 
conda, the value of the product of the Butte mines bas exceeded the sum of 
IJôOO.OOO.OOO, and at the présent time the product of the said mines bas a 
value of about .$4.5,500,000 per annum. That about three-fourths of ail of the 
ores mined at Butte are treated and redueed at the Washoe Smelter, and that 
if the latter should be closed no présent means exists by which such ores 
could be treated, and their production would need to be discontinued. That 
ail of the country surroundinff the city of Butte and the city of Anaconda is 
mountainous in character, sparsely settled, offerinj; means of livelihood to but 
a comparalively few people. That the area of agrieultural land is very lim- 
ited, and the market for such products as are raised upon such agricultural 
lands is praetieally limited to the cities of Butte nnd Anaconda. That there 
are employed in the said réduction works, and in the mines of the companies 
above specially named, an average of about 8,000 men per month, ail of whom 
are absolutely dépendent for their livelihood and continued employment upon 
the continued opération of said nîines and smelter. That the said mining 
companies and the said smelting plant pay to the men employed therein more 
than $7,000.000 per annum, and that the said mining companies expend ap- 
proximately 11,500,000 per annum for coal, more than $1.000.000 per annum 
for coke, more than .$200,000 per annum for lime rock, approximately .$500,- 
000 a year for lumber. .$500,000 a ycnr for niachinery, and $350,000 a year for 
freight. That a large percentage of the said supplies are furnished from 
mines, factories, mills, and quarries located in the state of Montana, ail of 
which furnish employment to additional thousands of men residing in différ- 
ent parts of the state, and that to a very large extent the state of Montana 
outslde of the eitie.s of Butte and Anaconda is dépendent for its continued 
prosperity and industry upon the continued opération of said mines and said 
réduction works. That neither the said Anaconda Copper Mining Company 
nor any of the said companies, if prevented from reducing and smelting its 
ores at the said Washoe Plant, can flnd any more suitable place in the state 
of Montana to conduct the business of smelting or reducing ores, or any 
other place within the s.iid state where the said industry could be carried on 
with less injury to agricultural lands or to persons or property than where 
the same is now located, and that if it were necessary to remove the said 
ores from the state of Montana to reduce, or disjwse of the same, the cost of 
such removal would be so great that further mining of such ores would be- 
come impracticable, and that it would be necessary to discontinue such min- 
ing business. That the city of Anaconda is the county seat of the county of 
Deer Lodge. That the total assessed value of the real and Personal property 
of said county for the year 1904 was $8,120,826. That of such amouut the 
sum of $4,058,573 was assessed against the property of the défendants. That 
the granting of the injunetion prayed for would render ail of the property of 
the défendants within said county valueless and would cause such a dépréci- 
ation in other property now subject to assessnient that it would be imprac- 
tical)le to continue the county organization of the county of Deev Lodge with 
such sums as might be raised by the assessnient of the projierty therein. 
That the eity of Butte is the county seat of the county of Silver Bow. That. 
of the taxes annually collected in that county, about 40 per cent, is collected 
from the assessnient of the mines and the net proeeeds of the mines therein. 
That the county of Silver Bow furnishes about 25 per cent, of the total taxes 
collected by the state of Montana, and that, if the relief prayed for by the 
coniplainant be granted, ail the property within the county "of Silver Bow 
would be depreciated to such an extent as to seriously impair the revenue 
of the state and to render impracticable the continuance of the local county 
government. That the granting of the relief prayed for would work perma- 
nent and irréparable injury to the complainant and to ail others owning prop- 
erty within the territory called the "Smoke Zone," which injury would re- 
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suit dlrectly from the destruction of the market for the products of such 
lands and in loss of market value to the lands, and that the damages which 
would be sustained by the complainant and the ovvners of such lands would, 
wlth respect to each of said persons, be greatly in excess of any possible dam- 
age that they may sustain by reason of the continued opération of the said 
Washoe Smelter as it is now belng operated. That the complainant, his pred- 
ecessors in title, and ail other owners of land wlthln the territory designated 
as the "Smoke Zone," hâve for years stood by and watched the growth and 
development of the said smelting industry, the investment of millions of dol- 
lars by the said corporations in the development of the said mines and the 
construction of said smelters, the investment by citizens of Anaconda and 
Butte of millions of dollars In the development and permanent growth of 
those cities, with fuU knowledge thereof, and weïl knowing that the ores so 
being mined and treated contained copper, sulphur, arsenic, and other sub- 
stances complained of, and that the process of treatment necessarily caused 
élimination and discharge into the atmosphère of such substances, well know- 
ing what, if any, effect such discharge did and would hâve upon vegetables 
and animal life and the productiveness of the soil, and well knowing that said 
sums ^^■ere being continually invested, and that the amount so invested was 
continually increasing ; and yet they hâve f ailed and neglected during ail of 
said years, untU, as above stated, to complaln, protest, object, or in any man- 
ner notlfy such corporations or persons of any damage sustained, or any ob- 
jection upon their part to the conduet of such business, well knowing that 
said corporations and persons were constructing such works, developing such 
mines, erecting such buildings, making sueh Improvements, and investing their 
money thereln in the belief and in reliance upon the aequiescencé of any con- 
sent to the continued conduet of sueh mining and smelting business and upon 
the part of the complainant, his predecessors in title, and ail other owners of 
land or Personal property within the territory designated the "Smoke Zone." 
And that the complainant is and ought to be barred and estopped from claim- 
ing relief in equity by reasons of his lâches and delay in the premises. 

Further answering, the défendants deny that no smelting bas been car- 
ried on at or near the point where the said Washoe Smelter has been con- 
structed, prior to its construction. They deny that there has been any sub- 
stantial différence between the location of the old works of the Anaconda 
Mining Company and the Anaconda Copper Mining Company and the site 
of what is designated in the blU and the answer as the "Washoe Smelter," 
and allège the fact to be that the old works were situated upon the north- 
erly side of Warm Springs Canyon, and that the Washoe Smelter is on the 
southerly side of that canyon ; that the said site of the W^ashoe Smelter 
was seleeted by the défendants as a more suitable smelting site than that 
of the old site for the reason that the élévation of the ground was and is 
higher and the gases and smoke emitted by the défendants in the opération 
of the said smelter would be less likely to be disseminated in such manner 
as to cause injury to the complainant, or to any other farms within the 
territory designated in the bill as the "Smoke Zone." The défendants admit 
that no appréciable damage was done by the opération of the smelting 
plant constructed by the Anaconda Mining Company and known as the "Old 
Works," and allège that no known damage is caused by the opération of the 
said Washoe Smelter. They admit that the site of the old works is and 
was a fit place for the construction and opération of a smelting plant, but 
deny that the présent site is any more unsuited for the érection and opéra- 
tion of the smelter than was the site of the old works. The défendants deny 
that the complainant and the farmers reslding In the "Smoke Zone" had no 
knowledge or notice that the prevalling winds would carry the smoke and 
fumes over the lands situated in the "Smoke Zone," and allège the fact to 
be that the conditions of the opération of the said smelter were well known 
to the complainant and to ail the other farmers reslding in the "Smoke 
Zone" at the time when the défendant Washoe Copper Company began the 
construction of said smelter, and that, notwithstanding such knowledge of 
the conditions which would attend the opération of said smelter, no protest 
was ever made by the complainant or by any of the farmers reslding within 
the Deer Lodge Valley. The défendants deny that there has been any sub- 
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stantial change In the treatment ot ores since the completion of the Washoe 
Smelter from what there was in tlie smeltlng of ores by the Anaconda Mining 
Company and the Anaconda Copper Mining Company at the old works; 
aver the fact to be that, in so far as any change has been made, the changes 
hâve ail been for the purpose of improving the System of smelting so as to 
effect greater savings of the valuable contents of the ores treated at the said 
smelter, and for the purpose of relieving, in so far as it is possible to do so, 
the opération of the smeltlng plant from any annoyance or Injury to those 
who réside in the neighborhood of the said smelter, and particularly withln 
the area of what is known as the "Smoke Zone." 

The défendants admit that several copper smelting plants are being op- 
erated in the state of Montana, and that some of such plants are treating 
practieally the same kind of ores as are being treated in the Washoe Smelter. 
They deny that such treatment is attended without objection or litigation, 
and aver that nearly ail of the smelters of the state hâve been subject to 
annoyance, harassment, and unfounded litigation upon the part of persons 
similarly gituated as are the farmers in the "Smoke Zone." They deny 
that at the city of Butte, the clty of Helena, the city of Great Falls, or 
elsewhere in the state of Montana, the smelting opérations could be carrled 
on any more conveniently or with less damage to the adjacent eountry than 
at the site of the said Washoe Smelter. They deny that the natural con- 
ditions are such that a smelting plant of the capaeity of the Washoe Smelter 
could be operated at the city of Butte, or at the clty of Helena, or at the 
city of Great Falls, for the reason that there Is Insufflcient water supply in 
those places, and that the otlier conditions surrounding the locality are such 
as would preelude the opération of a smelting plant of the eharacter and 
slze of the Washoe Smelter. They deny that arsenic, sulphuric acid. sul- 
phurous acid. or any of the other deleterious substances mentioned in the bill 
can be precipitated or impounded at said smelting plant at any cost or with 
better results than the défendants are novF doing at the site of the said 
smeiter. The défendants deny that the suspension of opérations of the 
Washoe Smelter would not cause serlous interférence with the résidents of 
the state of Montana, or with the revenues of that state, or the counties of 
Deer Lodge or Silver Bow. They deny that, In the event of the granting of 
the injunction prayed for, the suspension of opérations would be temporary 
and of short duration. They deny that the moving of the said smelting plnnt 
to the site of the old works, or to any point in the state of Montana, could 
be done without damage to the Inhabitants of the state, and deny that it 
would be possible to move the said plant from one point to another, and 
aver that, by reason of the eharacter of its construction, the entire plant 
would be practieally destroyed, in the event of the défendants being com- 
pelled to move ; that only a small portion of the entire cost of the said plant 
consists of materials, machinery, etc., which is portable ; and that by far 
the greater percentage of the cost of constructing the said plimt consists 
of masonry work, érection of smelters, foundations, buildings, and other ap- 
purtenances necessary for carrying on and eonducting the said plant, the 
value of which would become totally lost if the défendants or either of 
them were obliged to move to some other place. 

Replication having been made by the complainant, the cause was referred 
by the court below to its standing master in ehancery, to take the évidence 
therein, and to report his findingâ of fact thereon as advisory to the court. 
This was done, resulting in the taking of the testimony of a vast number of 
■îvitnesses on behalf of the respective parties, the introduction in évidence of 
a vast number of exhibits on behalf of each party, the Personal inspection 
of the pi-emlses by both the master and the trial judge, accompanied by the 
counsel for the respective parties and by some of the expert witnesses on 
each side, and, flnally, af ter elaborate argument by the respective counsel, 
tlndings of fact were made by the master, which were, in the main, approved 
by the judge, and in the ultimate décision of the trial court in favor of the 
défendants. 

The jindings of the master were as follows: 

"At the time of the filing of the bill of complaint in this cause, the com- 
plainant, Fred J. Bliss, was, and now is, a citizen and résident of the state 
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of Idaho, and has been silice the 21st day ot March, 1003, and novv Is, tho 
owner in f ee simple, and in possession of the following descrlbed lands aud 
premises, situated in Deer I.ode:e Valley, couuty of Deer Lodge. slate oï 
Montana, to wit: Tlie west one-lialf of the northwest quarter of section 2'à, 
and the east one-half of the northeast quarter of section 27, and the east oue- 
half of the southeast quarter of section 22, and the west one-half of the South- 
west quarter of section 23 ; ail in township 5 north, range 10 west of the 
principal meridian of Montana ; containing in ail .",20 acres. 

"(2) The défendants, the Anaconda Copper Mining Company and the 
Washoe Copper Company, were at the time of the flling of the bill of com- 
plaiut In this cause, and now are, corporations created and existing under 
the laws of the state of Montana, with their domiciles in said state. During 
the year 1902, the défendant Washoe Copper Company constructed a large 
smelting plant on section 12, township 4 north, range 11 west, in Deer Lodge 
county, Mont., on the slope of the mountains west of the Deer Lodge Valley, 
al:ont 11/2 miles southeast of the city of Anaconda, and contlguous to a large 
l'arming and grazing région in said valley, which smelting plant is known as 
the 'Washoe Smelter,' and is situated about 5 miles in a southwesterly direc- 
tion from the before mentioned lands of the eomplainant. The Washoe Cop- 
per Company, défendant, ever since has been, and now Is, the owner of said 
smelter ; and the Anaconda Copper Mining Company, défendant, is and has 
lieen at ail of the times since the construction of said smelter engaged in 
opéra ting the same in the réduction and treatment of ores, 

"(,S) The business of smelting and reducing ores of the character now being 
ireated at the 'Washoe Smelter' has been carried on extenslvely at Anaconda, 
Deer Lodge county. Mont., for a period of more tlian 20 years, without any 
complalnt or objection whatever on the part of the résidents or property 
owners of the Deer Lodge Valley prior to the year 1902. 

"(4) The said business now being carried on by the Anaconda Copper 
Mining Company, défendant, has been carried on by it contiiiuously since the 
year 1895 ; the same having been eonducted and carried on prior to the year 
ISOâ at certain works, known as the 'Old Works,' erected in the years 1888 
and 1884 by a corporation organized under thé laws of tlie state of Montana, 
under the name 'Anaconda Mining Company.' Tn the year 1895 the défend- 
ant Anaconda Copper Mining Company acquired ail the properties and rights 
of the Anaconda Mining Company, and at once entered into the possession 
and occupation of the same, and since that time has continued the aforesaid 
business of mining and smelting ore. Brietly stated, the facts are as fol- 
lows: • 

"About the year 1884 the Anaconda Mining Company was the owner of 
large and valuable mining claims in the vicinity of the city of Butte, Silver 
Bow county, Mont., which claims were being extensively developed and 
worked, and producing large quantifies of low-grade ores, aud it became nec- 
essary that extenslve réduction works be constructed for the sucoessful treat- 
ment of the same. A large portion of said ores were and are low-grade in 
character, over 90 per cent, of said ores were aud are of such character that, 
in order to reduce the same and extract the métal contents thereof, it was 
aud is neeessary to first concentrate the same by the use of large qviantities 
of water, and that without such concentration of said ores it would be im- 
possible to operate said mines at a profit. Prior to the location of said 'Old 
Works' at Anaconda, Mont., extenslve investigations were carried on tlirough- 
out the state of Montana, for the purpose of locating points where sutlicient 
water could be obtaiued, and other uatural faellities ufCorded for the opersi- 
tiou of such Works, and thé point where the city of Anaconda now stands 
'lA-as selected as the most fit and appropriate place for the construction of 
such Works because of the faellities there afforded for thé treatment and réduc- 
tion of said ores. That without any objection or protest on the part of the 
eomplainant or his predecessors in interest, or any other persons, the Ana- 
conda Mining Company proceeded to construct said smelting works, and 
expended in connection therewith large sums of money aggregatlng several 
millions of dollars, and, upon the completion of said works in the year 1884, 
said Company began to treat and continuously thereafter, down to the year 
1895, and the transfer of said works to the défendant Anaconda Copper Min- 
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ing Company, did treat, several thousand tons of sald ores per day at said 
woi'ks, which sald works were located upon the north bank of Warm Springs 
creek at a point one mile northerly from the présent 'Washoe Smeltmg 
Plant.' ïliat from time to finie from the year 1884, down to the time of 
the érection of the 'Washoe Snieiter,' many repairs, additions, and improve- 
ments were made to the 'Old Works,' and many hundreds of thousands of 
dollars expended In making thereof, ail to the kuowledge of. and without 
objection on the part of, the owners of the land now owned by the com- 
plainant or other landowners in the Deer Lodge Valley, and without any 
suggestion or claim of damage on account of such opération of said smelter. 
At the time of the construction of said 'Washoe Smelter,' it was deemed nec- 
essary to construet a new smeltlng plant upon modem and more economical 
Unes thau said 'Old Works' had been constructed, for the purpose of reduc- 
ing said ores of the défendant eompanies and other mining companies, mined 
at the City of Butte, Mont., and investigation into available sites within 
the State of Montana was made, and after a thorough Investigation the 
présent site of the 'Washoe Smelter' was determined upon as being the most 
available and suitable site in the state of Montana for said purpose, and 
the 'Washoe Plant' was constructed by said Washoe Copper Company for 
tlie purpose of taking the place of the sald 'Old Works,' and to continue 
the réduction of sald ores in a modem and more economical raanner. Hav- 
ing transferred its smeltlng opérations to the 'Washoe Smelter.' the Anaconda 
Copper Mining Company took down and demolished the 'Old Works,' and 
now has no other available meaus of smeltlng or reducing the ores now being 
treated and smelted by it than the use of the 'Washoe Smelter.' The con- 
struction of the 'Washoe Smelter' occupied several years of time and in- 
volved the expenditure of about $9,500,000. 

"(5) The said ores treated and smelted as aforesaid since the year 1884 
at Anaconda, Mont., hâve been and are sulphide copper ores containing 
large quantifies of sulphur and arsenic, certain quantities of which sub- 
stances, in varions forms, during the processes of smeltlng said ores, hâve 
been, and now are being, released and dlscharged into the atmosphère and 
disseminated by the changing air currents over varlous and indetermlnate 
areas of territory. 

"(6) That ever since the construction of the said Washoe Smelter the 
défendants hâve been and now are engaged in inining large quantifies of 
said ores amounting to several thousand tons per day, ail of which said ores 
bave been treated and smelted in said Washoe Smelter for the purpose of 
obtaining the métal values therefrom. 

"(7) That during the period of time from between the Ist day of February, 
and about the Ist day of September, of the year lOO."?, the défendants re- 
modeled the said snielting plant and réduction works, kuown as the 'Washoe 
Smelter,' and completed such reniodeliug by the Ist of September, 190.3, by 
construction of a large brick stack and Connecting the same by means of 
flues wlth said smeltlng plant. That, at the said 'Washoe Plant,' prier to 
the said remodeling thereof. the said sulphur and arsenic fumes emanating 
therefrom were carried out into the atmosphère by means of four chimneys, 
each about 225 feet in height, and constructed on a level wlth said smeltlng 
plant approximately. so that the said émanations dlscharged into the air 
at a height very little above said smeltlng plant, and close to the buildings 
lu which they were produced. The said .stacks in use before said remodel- 
ing, as aforesaid, were of the same gênerai character and construction as 
those in use at any other smeltlng plant where similar ores were being re- 
duced at that time. 

"(8) That during the period between February 1, 1902, the date of the 
first opération of the Washoe Plant by the défendant Anaconda Copper Min- 
ing Company, and the Ist day of February, 190.3, when the construction of 
sald new flues and stack was commenced, coin])laint was made by many of 
the farniers and ranchmen within the said Deer Lodge Valley that such 
large quantifies of sulphur and arsenic were dlscharged into the air, through 
the several smokestacks with which said smeltlng plant wns then operated, 
that the crops and live stock within said valley were being iujuriously af- 
fected and poisoned to the great damage of the owners thereof, and cîalms 
186 F.— 51 
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for damages on account thereof, aggregatlng in aniount several hundreds of 
thousands of dollars, were presented by sald farmers and ranchmen to the 
défendant Anaeonda Copper Mining Company. That, as the said ores being 
treated in sald smelting plant were known to contain quantltles of sulphur 
and arsenic, the défendant Anaeonda Copper Mining Company investigated 
said matter, and, upon its investigators reporting that damage was being 
done to said farmers and ranchmen, the said Anaeonda Copper Mining Com- 
pany compromised and settled the sald claims, paying ont on sald settle- 
ment an amount exceedlng the sum of $330,000. That with the intent to 
prevent, if possible, any further damage being caused, or further claims for 
damage being made, the sald Anaeonda Copper Mining Company, at great 
expense, caused to be made, by the best and most compétent expert assist- 
ance obtainable. Investigations to détermine methods and means by which 
the said noxious substances could be caught and retalned from the said gases 
and smoke tb as large an extent as possible, and to so scatter and dissemin- 
ate the remainder that escaped that, if possible, no damage might be caused 
thereby. As a resuit of such investigations, it was determined that the best 
feasible method of accompUshlng such purpose was by the construction of 
large flues with dust chambers for the purpose of coUecting the solld partl- 
cles, as far as possible, from the sald smoke, and by the érection of a high 
stack upon an élévation at sonie distance from the smelting plant aforesald, 
in order that the said fumes eseaping into the atmosphère might be dis- 
charged at as high an élévation as possible, and thus become wldely dis- 
semiriated and diluted before coming in contact with any of the rauches In 
the valley. 

"In order to carry out the resuit arrlved at by virtue of the said investi- 
gations, the use of the old smoliiestacks at said smelting plant was diseon- 
tinued, and the défendant companies began the construction of the large 
stacU before ref erred to. and of enormous flues to connect said stack with 
the varions portions of the smelting plant, wherein gases and other émana- 
tions were created in the opération of redueiiig said ores. That, carrying out 
the plan aforesald, an élévation at some distance from the smelting plant 
was sel ected upon which the chlmney was erected; said chimney being of 
brick construction upon a concrète base,' and of the foUowing dimensions: 
Height of chimney above base, 300 feet; height of chimney above nearest 
point in the valley to smelter, about 1,100 feet; diameter of chimney at 
base, 31 feet and 6 inches ; diameter of chimney at top, 30 feet inside. This 
diinmey was connected with the smelting plant proper by a double System 
of flues running from the base of the chimney toward the smelting plant 
for a distance of about 1,000 feet. Thèse double flues connected with the 
chimney at opposite sides at the hase of the stack, and are constructed par- 
tially by excavating large cuts in the Mil, lining the same with brick, and 
by arched overhead construction, and are 60 feet in width and about 35 
feet each in height, inside measurement. At the end of the 1,000 feet of 
construction of double flues, and connected therewlth, is a single flue which 
is 60 feet in width, and about 35 feet in height. This single flue is about 
1,300 feet long, and at the end farthest from the stack is connected with 
separate flues and dust chambers running to what are known as the reverba- 
tory, the roaster building, the blast furnaces, and the converter plant, re- 
spectively ; thèse being the respective plants in which ail gases and émana- 
tions from the smelting opérations are produced. Beneath the main flue 
and the double flues there has been excavated tunnels through which cars 
are run, and the flue dust catching capacity of thèse large flues remains 
practically unimpaired. 

"The respective plants in which the gases and fumes are generated are 
connected, as aforesald, with this large dust flue by chambers, and separate 
flues which are of the foUowing dimensions: Blast furnace chamber is 250 
feet long by 40 feet In height, by 40 feet in width ; the roaster dust chamber is 
290 feet long, by 40 feet in height and 40 feet in width ; the converter dust 
chamber is 260 feet long by 40 feet in height, and 40 feet in width; the re- 
verbatory dust chamber has the same dimensions as the blast furnace flue. 
AU of the smoke and gases and other émanations from the sald smelting 
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plant pass through thèse varions dust ehambers and flues up to the main 
staclc, and go to the top of the stack and thence into the atmosphère. Thls 
System of flues and ehambers was constructed and put into opération at an 
expenditure by the défendant eompanies of approximately the sum of $T50,- 
000. In addition to the foregoing Improvements, the défendant eompanies 
also constructed, adjacent to the large flue heretofore described, an arsenic 
plant, contalning three furnaces for treatlng arsenic, for the purpose of 
separating the arsenic from a portion of the flue dust before the flue dust 
Is returned for treatment in the smelting plant, and this arsenic plant has 
been operating continuously ever since its érection. That as a resuit of the 
foregoing improvements, made for the purpose of rendering the smoke and 
other émanations from said smelting plant harmless in character, It is found 
that the Improvements thus made were constructed along the best Isnown 
Unes for accomplishing the purposes Intended, and that the défendant eom- 
panies hâve, regardless of expense, endeavored, by thèse improvements to 
render the smoke, fumes, and émanations from sald smelter harmless. That 
the steps thus taken by the défendants in this case are far greater and 
more extensive in character than has been done by any other smelter In 
existence, and that the effect of the remodeling of said plant and the use 
of the said flues, dust ehambers, and stack is to prevent and discontinue 
the discharge into the atmosphère of much of the dust containing the sub- 
stance complained of, which had theretofore been discharged into the air 
from the smokestacks of the plant, and to disseminate and scatter by air 
currents at a great height over a large area of country the fumes and what- 
ever dust the same stlll contalned which was not removed therefrom, and 
that thereby the said smoke, fumes, and émanations from said plant were 
and are rendered less harmful than was the case before sald improvements 
were made. 

"(9) That commencing on or about the Ist day of September, 1903, when 
said défendants completed the remodeling of said smelting plant, as afore- 
said, and ever since said time, the défendant Anaconda Copper Mining Com- 
Iiany has been, and now is, treatlng and reducing in said smelting plant 
large quantlties of said ores, to wit, about 7,000 tons of ore per day ; and 
that said ores so treated and smelted contaln much copper and quantifies of 
sulphur and arsenic; and that, as a resuit of the said smelting opérations 
in reducing the said ores, quantlties of sulphur and arsenic in varions fornis 
are set free from said ores and are carried ont through the flues connected 
wlth the said large smelter stack, and by the said stack discharged into the 
atmosphère. 

"(10) That the sulphur, in its varlous forms, so as aforesaid, set free and 
discharged into the atmosphère from said smelting plant, has caused no 
damage or injury, since the remodeling of the said smelter, to the complain- 
ant, and is now not causing any damage or injury to the complainant in 
this case. 

"(11) That the arsenic in its varlous forms, so as aforesaid set free and 
discharged into the atmosphère, from said smelting plant, has been, and is 
now being, carried by the winds and air currents over, above, and upon an 
indeterminate portion of the Deer Lodge Valley, adjacent to the said smelter, 
includlng the lands and premlses owned by the complainant, and hereinbe- 
fore described, depositing at times sufiicient quantifies of sald arsenic on 
the hay, grasses, and fodders growlng thereon to injuriously aftect and poi- 
son many of the live stock which eat of said hay, grasses, and fodder, and 
feed at large on the pastures and ranges thereof, causing a number of such 
live stock so poisoned to sicken from the effects of said poison, so that that 
portion of the Deer Lodge Valley thus affected is rendered thereby iess 
profitable and less valuable for stock raising and grazing purposes, and the 
hay, grasses, and other fodders grown thereon rendered less wholesome 
and less valuable for feeding to any animais than otherwlse would be, so 
long as the défendants continue in the opération of said smelter in their ré- 
duction and treatment of said ores, as aforesaid, to discharge into the at- 
mosphère Buch quantifies of arsenic as they bave been, and are now, so 
discharging from their said smelting plant. 
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"(12) Tliat by reason of the défendants opéra tiiig the said Waslioe Smelter 
since reinodeling the same, aud so as aforesaid caiising to be emltted from 
tbe smokestack of said smelter into the atmosphère such quantities of ar- 
senic in its varions forms, with the resuit therefrom as aforesaid, the com- 
plainant haS:SufCered spécial damage and injury in the sum of $350; the 
same being the actual loss suffered by him in the dépréciation of the rental 
value of said land and preœises, so caused by the said défendants, during 
the period mentioned. 

"(13) ïhat the said Washoe Smelter Is situate contiguous to an extensivo 
farming and grazing nelghborhood lying in said Deer Lodge Valley, whieh 
Is inhabited by a large nuniber of farmers and ranchmen who own or possess 
many thousands of acres of improved and nnimproved fanning and grazing 
lands, and who réside upon said lands as thelr homes and keep a large 
amount of live stock, horses. cattle and sheep, thereon, and follow and pur- 
sue, farming, dairying, and live stock raising as a means of livellhood. That 
said farmers and ranchmen eonstitute a large farming and grazlug nelgh- 
borhood, and the said arsenical fumes so as aforesaid emitted from said 
smelter more or less affect ln.1nriousIy ail hay, grass, and fodder crops of 
the said lands, and ail of said farmers and ranchmen are, more or less, 
similarly situated as said complainant, and are, more or less, similarly in- 
jurlously afCected by the said arsenical fumes emitted from said smelting 
plant. 

"(14) That, If the said défendants continue to operate the said Washoe 
Smelter as heretofore, the said noxious arsenical émanations therefrom will 
continue to be preeipiated and deposited at times upon the hay, grass, and 
fodder crops grown upon the section of the Deer Lodge Valley heretofore 
mentioned, including the premises of tlie complainant, thereby poisonlng 
more or less ail such future crops of said lands, and rendering the same 
more or less noxious and unwholesome food for live stock to the damage of 
said farmers and ranchmen. That each year and each crop season will 
bring new causes of action in favor of said farmers and ranchmen and 
agaînst the said défendants, by reason of loss due to the thereby lessened 
value of said crops, as forage for animais, and the sickness of live stock 
conséquent upon their grazing upon and eating and ingesting the same, ail 
of which will cause a multlplicity of suits in order to collect damages, which 
said damages will be difficult of proper computation. That, if said smelter 
closes opérations, the said farms and the farm of complainant, in the course 
of one year after said poisonous substance should cease to be precipitated 
thereon, would become free from ail noxious efïect of said précipitation, as 
the said arsenical émanations from said Washoe Smelter sluce September 
1, 1903, bave In no wise injured or affected the soll of any of said premises 
or caused any permanent injury thereto. 

"(15) That many of the said farmers and ranchmen hâve settled upon 
and own the lands, Injurlously afCected in manner as aforesaid by the said 
smelter fumes, in the Deer Lodge Valley prlor to the year 1870, and hâve 
continuously been résidents thereon up to and Including the présent time, 
and long prior to the conducting of any smelter plant in the said région. 

"(16) That there is, and bas been af times during the period of opérations 
of the said Washoe Smelter, an abnormal amount of sickness among many 
of the animais feeding and grazing upon the hay, grasses, végétation, and 
pasturage growing upon the said injurlously affected portion of the Deer 
Lodge Valley, to wit, hoi'ses, cattle and sheep ; said sickness being due to 
arsenical poisonlng caused by the arsenic in various forms in the fumes 
emitted from said Washoe Smelter and precipitated and deposited on said 
growing pasturage. 

"(17) That the said défendants or either of them hâve not paid any dam- 
age which the said farmers and ranchmen hâve sustalned, as aforesaid, by 
reason of the opération of said Washoe Smelting l'iaut since the remodelîng 
of same and the building of said large stack, aud the said défendants hâve 
at ail times and do ]iow refuse to pay any damage which has resulted from 
the opération of said WasJioe Smelting Plant since July, 1903. 

"(18) That, prior to the acquiring by complainant of title to the aforesaid 
premises owned by him, the same had been farmed by complainant's pred- 
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eeessors in interest ooiitinuously since about the year 1866 or 1867. That 
the lands maklng up the said farm of complalnant are not flrst-class farm- 
ing lands in said valley, but are for the greatest part low, nioist, and what 
is knowu as cold land, and are best adapted for raislng wild and redtop 
liays, stoelv raising. and dairy purposes. and are not adapted to the raising 
of timotliy or other cultivated hay or grain crops. And that the surface of 
said lands is irregular and rough, and a considérable portion thereof could 
not be irrigated, and crops could not be suçcessfuUy raised thereou without 
irrigation. That large portions of said preniises contain alkali in sulHcient 
quantifies to interfère with the successful growing of crops thereon. That 
said preniises ha-\-e been neglected and not properly farmed and cared for, 
and in part allowed to run down- and to go to waste. and that a considérable 
jiortion thereof was plowed up and left without being seeded, and foxtail 
and other weeds bave been pernn'rted to thrive on the said premises, whereby 
said premises hâve become greatly depreeiated in value. 

"(19) That durlîig and prior to the year 1901 the said preniises of coni- 
plainant were worth not to exceed the suni of .$S,000, and since the year 
1001. by reason of the neglect and failure to eare for the said place, "and 
Ijy reason of the improper farming done thereon, and by reason of the nox- 
ious arsenical émanations from said snielter being precipitated uiKin the hay, 
grass, and fodder crops grown on said land, the said premises bave depre- 
eiated in value, and are not now of a value to exceed the suiu of $4,000. 

"(20) That about the nionth of ilarch, 1903, and for a long tiine prior 
thereto, the eoniplainant in this case had been a résident of the city of 
Butte, county of Silver Bow. state of Montana, and had been eiigaged in 
the butchery and grocery business at said city. That, on account of the ill 
liealth of the said eoniplainant. he becanie désirons of seljing ail of the prop- 
erty which he owned in the city of Butte, in order that lie iiiight remove 
from the state of Jlontana, and that, as part of the transaction by vvhich 
the said complalnant disposed of bis property in the city of Butte, tlie eoni- 
plainant accepted the title to said premises in lieu of the sum of .$.'^.000, to 
be applled upon the gênerai transfer of his said property. That at tlie tinie 
when complainant purchased the said property a contract of sale had been 
made between the predecessor in interest of said complainant, to wit, one 
Daniel James, and one John Smith, who was at that time in possession of 
the premises, and under and by virtue of which said agreement the said 
John Smith was to purchase the said ranch property at a stipulated sum. 
The said complainant Bliss entered into an agreement with the said John 
Smith, by which the terms and conditions or the contract .of sale were 
changea so that the said Smith was to become the purchaser from the com- 
plainant of said property upon the payment to said complainant of the .sum 
of $5,(XX), and assuniing the burden of a certain mortgage which had there- 
tofore been glven by the predecessor in interest of the complainant. secured 
by the said premises, in the sum of .$."5,000. Tliat. at the tinie when said 
complainant purchased and acquired title to the said property as aforesaid, 
it was the belief of the said complainant that he would be al)le to sell and 
dispose of the said property in accordance witb the provisicnis of tiie con- 
tract of sale, which had been entered into with regard to the ])rpniises, and 
that in purchasing the said property the said complainant was luoved to 
do so by his désire to sell his property in the city of Butte. Tliat said com- 
plainant did not intend to live, and never bas lived. upon the said j)remises, 
and that said complainant never did intend to and has not ever atteiiipted 
to improve or cultivate or farm the saine, or to raise any live stock thereon. 
That, prior to the time when the said complainant purchased and acquired 
title to the said premises, the said complainant knew that the fariiiers of 
the Deer Lodge Valley, including the occupant in possession of the said preni- 
ises, had made complaints against tlie défendant companies because of the 
opération of said Washoe Snielting and Réduction Works. 

"(21) That, in the latter part of the year 1904, an association of certain 
of the farmers and résidents of the Deer Lodge Valley, aggregating about 
100 in number, was formed for the purpose of procuring évidence and prose- 
cutlng claims and snits against the défendants in this action on account of 
the maintenance and opération of the said AVashoe Smelter Plant, and that 
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one K. T>. Smith, the owner of a ranch adjolning the said Bliss ranch, was 
elected, and aeted as, and is still acting as, président of said association. 
That this action, whlle brought in the name of the complainant Bliss, was in 
fact brought by and mainly for the beneflt of said Farmers' Association and 
the members thereof, and that the said Bliss is not, and has not at any 
time been, a member of said association, and is, so far as Is shown by the 
évidence in thIs cause, the only person owning farming lands within the 
smoke affected portion of the Deer Lodge Valley, who was and is a non- 
résident of the state of Montana. That the said Farmers' Association has 
selected and presented the évidence in thls action, and through assessments 
levied upon Its différent members has paid the expenses thereof (which in 
the préparation and prosecutlon of thls action amounta to a sum in excess 
of $40,000), and has controlled through a committee, appolnted for that 
purpose, the action, and ail steps and proceedings had thereln. That the 
said Bliss, slnce the commencement of tîe action, has pald little or no at- 
tention thereto, has not procured or caused to be procured any of the évi- 
dence presented hereln, has not paid or contributed any portion of the ex- 
penses of the same, and has not been famlliar with and does not know the 
nature or character of the évidence presented on hls behalf in this said suit. 
That in the year 1905, prior to the brlnging of this action, the said com- 
plainant placed the eontrol of the said premlses in the hands of the said K. 
D. Smith, président of the said Farmers' Association, for rental purposes, 
and that the said premises bave been controlled and used by the said K. D. 
Smith, and permltted so to be controlled and used by complainant, in the 
Interest of said Farmers' Association In the prosecutlon of this action. That 
ta the month of June, 1906, an offer to purchase complainant's premises here- 
Inbefore descrlbed was made to him personally, and complainant asked to 
name a sum for whlch he would sell and convey the said premises ; but the 
. said complainant refused to name a price for his said property or negotiate 
in any manner for the sale thereof, glving as a reason for so doing the fact 
that this action was pending. 

"(22) That, at the time of the location and érection of said old smeltlng 
Works, the présent site of the clty of Anaconda was vacant and unoccupled 
land and used mainly for the purpose of grazing sheep and cattle. That in 
conséquence of the construction of such works, and the employment of many 
men in and about the same, a village was founded whlch grew into the présent 
clty of Anaconda, whlch at the time of the commencement of thls action 
had, and now has, a population of about 12,000. ïhe growth of the clty of 
Anaconda has -been graduai, and has been almost eutirely caused by the con- 
tlnued conduct of such smeltlng business. Practically the whole of the popu- 
lation oî the clty of Anaconda is dépendent, directly or indirectly, for sub- 
slstence upon the continued opération of the said Washoe Snielter, and more 
than nine-tenths of the citizens of said clty of Anaconda would be com- 
pelled to remove therefrom to ohtaln a livellbood If said .smelter should be 
closed. The clty of Anaconda 1s stibstautlally and permanently bullt. and many 
hundreds of thousands of dollars bave beau expended in tlie construction of 
permanent homes by résidents of said city, and in the érection of public and 
business buildings, and that the property owned by the résidents and property 
owners in said clty, exclusive of the défendants, in the year 1906, had an as- 
sessed valuation of $3,300.000. The said homes were established and the said 
property investments made because of the présence and opération of the 
said smeltlng works at Anaconda and in reliance upon the continued opéra- 
tion thereof. That the city of Anaconda has furnished, slnce the year 1884, 
the principal market for the products of the Deer Lodge Valley, the liay, 
alfalfa, grain, vegetables, garden truck, llve stock, dalry, and otber products 
of said farms flnding ready market slnce that time at good prlces in said 
city of Anaconda. That, aside from the city of Anaconda, the only near 
market for any of the products of the said valley is the city of Butte, Silver 
Bow county, Mont. 

"(23) That ail of the constiruetion in said Washoe Smeltlng Plant is of a 
permanent character, and consists largely in sultable excavations for tbe 
foundations of maohinery, furnaces, and otber appllauces used in and about 
tbe smeltlng plant. That, îf a more sultable or adaptable location could be 
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found for the building of said smelter, it vvould be necessary to construct 
thereto a rallroad sj'Stem for the purpose of conveying tlie ores from ttie 
mines at Butte, Mont., to tlie said smelter, and ail of the foundations, ma- 
sonry, construction, and 45 miles of railroad tracks in and about said smelt- 
ing plant, amounting to niany millions of dollars, would be absolutely worth- 
less and destroyed. That the total salvage from said works which could 
be rescued from a dismantling of the said works would not amount to more 
than one-tenth of the total construction cost or value of said works, and 
would not be of the value of more than $1,000,000. That, in addition to the 
financial loss which would be sustained, no site could be selected in the state 
of Montana which would présent the same natural advantages for a smelt- 
ing i)lant on account of the favorable grade from the mines at Butte to the 
point of smelting, the topographical features of the country at the works, 
which permits of the material being handled largely by gravity, and also 
on the account of the présence of large quantities of coal, water, and lime 
rock necessary in the economical and profitable opération of such a smelting 
plant. That, if the défendant companies were obliged to suspend opérations 
in said smelting plant, it would be necessary to sélect a site at some distant 
or remote place from the mines which furnish the ore supply for the said 
smelter, and, on account of the low-grade character of the said ores mined 
and the increased cost of transi)ortation and handling of such ores, the min- 
ing of a very large percentage of the ores now treated at the said smelting 
plant in the city of Anaconda could not be carried on. That, in the event 
of the sélection of a sultable site for the continuance of said smelting opéra- 
tions, it would require not less than a period of five years, after such site 
had been selected and transfwrtation facilities had been procured to convey 
the necessary construction material to such site, to construct such a plant 
and put the same in opération, and that In the me'intime the mines in the 
city of Butte, which furnished the supply of ore for such réduction vrorks, 
would hâve to suspend opérations, and would be practlcally destroyed by 
reason of such suspension of opération. That the metallurgical procepses by 
which the said ores are being reduced at the said Washoe Smelting l'iant is 
the best process known to science for the obtaining of the valuable contents 
thereof, and is the only practical process that could be followed in the ré- 
duction of such ores ; said process cannot be carried on without causing to 
be released and discharged into the atmosphère certain quantities of sulphur 
and arsenic; and that no known site exists in the state of Montana where 
such opération could be carried on with le;-s damage and incouvenience to 
surrounding property and inhabltants than the présent elte of said réduction 
plant ; and that, if it became necessary to remove and transport the said 
ores without the boundaries of the state of Montana, the increased cost of 
handling the said ores would be such that, hecause of their low grade char- 
acter, over 90 per cent, of the same could not be mined or smelted at ail. 

"(24) That the ores treated at the Washoe Smelter are mainly mined in 
the vicinity of the city of Butte, and almost wholly from mines owned by 
the Anaconda Copper Mining Company, the Trenton Mining & Development 
Company, the Butte & Boston Coiisolidated Mining Company, the Parrot Sil- 
ver & Copper Company, the Washoe Copper Company, the lied Jletal Min- 
ing Company, and the North Butte Mining Company, In addition to the ores 
mined by thèse companies, some other ores are smelted for small operators 
mining at and in the vicinity of said city of Butte. 

"(25) That the city of Butte has a population of over 70,000 people, or more 
than one-fifth of the en tire population of the state of Montana, and has grown 
from a small mining camp with a population of a few hundred people, within 
the last 30 years ; said growth being due almost entirely to the opening up 
and development of the copper mines of the above-named corporations. That 
practlcally the entire population of the city of Butte dépends very largely 
directly or indirectly upon the continued opération of the said mines as their 
means of livelihood. That, in addition to the many thousands of persons 
employed In the mines aforesaid, a large number of persons hâve adopted 
différent branches of industry in the city of Butte, practlcally ail of which 
said business is dépendent to a very large extent upon the continued opéra- 
tion of the said mines. That the said city of Butte is substantially built, and 
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about $50,000,000 hâve been spont by the iiihabitants of the city in the érec- 
tion of permanent business buildings, résidences, aud iniblic buildings in said 
city. That about two-thirds ci! ail of the ores uiined at Butte and vicinity 
are treated and reduced at the said AVashoe Snielter, and that none of the 
companies or persons above named and referred to, the ores of which are 
being. treated at said Washoe Plant, has any snielting or réduction plant 
where the sanie could be reduced other than at the Washoe Plant, and that. 
If the said plant should be closed. no means existe by which said ores could 
be treated, and the closing of said plant would neeessarily cause the cessa- 
tion of two-thirds of the mining opérations carried on at said Butte City and 
vicinity, with a more than proportionate disastrous efCeet upon the property 
owners and inhabitants of said city, of whom by far the greatest number 
vyould be obliged to leave the city of Butte, and state of Montana, to fiud 
employment in thelr vocations elsewhere. 

"(2G) That, in addition to the foregoing, there is used in mining and snielt- 
ing opérations of the défendants large quantifies of material, such as coal, 
coke, and lumber, which are snpplled from other points than Butte or Ana- 
conda, within the state of Montana, and the supplying of which furnishes em- 
ployment to a large pœceutage of the population of the state of Montana, 
residing in such conununities. That the average daily number of men em- 
ployed directly by the mines shipping their ores to the said réduction works, 
during the year 1906, was 4,548 men ; and the average number of men em- 
ployed in the réduction works at Anaeonda during the same time was 2,500 
to 2,600. That, in addition to the foregoing, the railroads operating within 
the state of Montana dérive a large proportion of their entire earnlngs from 
the freight handled directly in connection with the opérations of the défend- 
ant companies, and indirectly in handliug the freight shipped into and from 
the cities of Butte and Anaeonda. That during the six nionths of the year 
1906 ending June 30, 1906, the amount of money paid in wages to the men 
employed directly by the défendant companies aud the companies shipping 
ores for treatment to said réduction works was the sum of $5,045.582.57, or 
at the rate of about .'i;iO,000,000 per annuni. That the railroad freights paid 
during the six months of the year 1906 ending .June 30th was the sum of 
$1,415,890.35, or in an amount eqnal to approximately $2,800.000 per year, 
exclusive of ail freight paid upon the product of said réduction worïvs. That 
the amount paid by said companies in carrying on said opérations for mate- 
rial, such as coal, coke, and lunibev, largely furnisbed from différent points 
within the state of Montana, and elsewhere, amounts yearly to the sum of 
$4,000,000. That, In addition to the investnient of the défendant companies 
at Anaeonda, the défendant companies bave invested in necessary develop- 
ment and equipment of their mining properties in Butte the sum of approx- 
imately $50,000,000, which would be entirely lost and destroyed in the event 
of a cessation of the smeltiug opérations at Anaeonda, as would also the val- 
ues of the ores in reserve which hâve not as y et been mined, and which 
amount to an unestimated figure of many millions of dollars. 

"(27) The said réduction works since the beginning of opérations thereat in 
the year 1902 alone has expended in labor the sum of $7,007.304.06 ; for coal, 
the sum of $4.293,455.87 ; for coke, $4,012,086.82 ; for lime rock, $740,047.37 : 
for machlnery, $1,316,029.83 ; for lumber, $53,896.37. That from the time the 
said smélter began opérations up to and including opérations for the first 
six months of 1906 said réduction works has extracted from the ores treated 
there 590,947,365 pounds of copper, 25,898,554 ounces of silver, and 164,806 
ounces of gold. That the copper produced at said smelter is used prineipally 
in the manufacture of electrical appliances and machlnery and in the manu- 
facture of brass, bronze, and other metals ; and the said supply from said 
smelter has constituted during the varions years which said smelter has been 
operated from 8.2 to 11.5 per cent, of the entire world's supply of copper, and 
from 17 per oent. to more than 20 per cent, of the entire supply of copper of 
the United States. That at the présent time the demand for copper for use 
in manufaeturing, industrial, and commercial pursuits is extremely great, 
and there are not now any known sources of copper in the world from which 
the déficit which would be caused by a suspension of the smeltiug plant at 
Anaeonda could be supplied, as a resuit of which widespread distress and 
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inconvenience would follow (he cutting off of the supply of copper from such 
woi'ks, in addition to thè gênerai injury and damage which would be done 
the State of Montana in particular. 

"i'28) Tliat tlie city of Anaeonda is tlie county seat of the county of Deer 
Lcxltfe. and tlio total assessed vaUie of the real and personal property of tlie 
said county of Deer Lodge in the year 1904 was $8.120,826. That of sueh 
aniount tlie snm of $4,058,573 \vas assessed against the property of the 
Waslioe Copiier Company and the Anaeonda Copper Mining Company, de- 
fendants, within said county. ïhat during the years from i902 to 1906 the 
défendants in this action hâve paid upon their property in Deer L-odge county 
from 51.0 per cent, to 57.4 per cent, during each year of the total amount 
coHected in taxes by said county of Deer Lodge in the respective years. That 
an injunction against the opération of the said smelting Works as prayed for 
in the complaint herein -would render ail of said property so assessed, of the 
Anaeonda Copper Mining Company and Washoe Copper Company, practieally 
valueless, and would cause such a dépréciation in other property now subject 
to assessment, with a corresponding réduction in the revenues of said county, 
tliat it would he impracticable and impossible to continue the county organl- 
Kation and county government of the county of Deer Lodge with such sums 
as might be raised by assessments upon property therein, and would resuit in 
an abandonment and disorganization of tlie county government. That the 
city of Butte is the county seat of the county of Silver Bow. That, of the 
total taxes collected by the county of Silver Bow for the year 1906. about 30 
per cent, thereof was collected from the assessments levled uixin the mines 
and net proceeds of mines, the ores of which are treated at tlie said Washoe 
Smelter, and which would be closed down by the closiug of said smelter, and 
that the closing of said smelter would render practieally ail of said jiroperty 
valueless, and would cause such a dépréciation of other property in Silver 
Bow county now subject to assessment that it might be impracticable and 
impossible to continue the county organization of the county of Silver Bow 
with such revenues as said county would be able to obtain, and might cause 
the disorganlzation and abandonment of said county governnieut. That the 
county of Deer Ixidge, since 1902. has paid about 6 per cent, of the total 
taxes collected by the state of Montana for state purposes, and the county 
of Silver Bow, during said period, about 25 per cent, of the total taxes col- 
lected by the state of Montana for state purposes, and that, if the in.iuiiction 
were granted as prayed for in the complaint herein. there would be such a 
dépréciation in the amount of assessable property in said counties sub.iect 
to assessment for state purposes as to materially impair the revenues of the 
state of Montana. 

"(29) The closing down of the said smelting works at Anaeonda would, by 
the destruction of its principal market, the city of Anaeonda, work destruc- 
tion and irréparable in.iury to the coiuplaliiant. and to otliers owning prop- 
erty within the said Deer Lodge Valley and vicinity, which injury would re- 
suit directly in the loss of the market for such products of such lands, and 
that the said lands would be very serionsly depreciated in value by sucli 
closing. and that the dama.ges which would be so sustained by the complain- 
ant and the other owners of sueh land would. with respect to the closing. be 
greatly in excess of the damage they would sustain by reasou of tlie contin- 
uance of the said smelter as the same is now operated, and that the closing 
down of the Butte mines, which would be closed by the cessation of opéra- 
tions in said Washoe Smelter, would cause an irréparable injury to the 
farms of the Deer Lodge Valley by loss of their only remaining near market, 
and cause a conséquent further réduction In the value of said luuds. 

"(-S0) That it was stipulated by the parties eomplainai)t and défendants, 
during the présentation of défendants' évidence, and it is therefore found as 
a fact, that the défendants in this cause are each of them solvent and able to 
pay and respond for ail damages which hâve been or may be sustained to 
property from the opération of the said Washoe Smelter. 

"(31) That the value of the matter in dispute in this suit exceeds the suni 
of $2.000 exclusive of interest and costs." 

Most of the findingg of the master were approved by the court ; they being 
departed from only to some extent In a few instances, as will be seen from 
the following excerpt from the opinion of the trial judge: 
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"The most Important of the master's flndlngs are: That the sulphur In the 
smoke from the smelter stack has caused no damage or Injury to the crops 
on complainant's land slnce the remodeling of the Washoe Smelter in 1903 ; 
but that arsenic was deposited at times upon complainant's farm In a way 
to Injure the fodders grown thereon ; that live stock was poisoned from the 
effects thereof, and that a portion of the Deer Lodge Valley was less valuable 
for stock raising and grazing purposes than it otherwise would be, by reason 
of the opération of the smelter; that the complalnant, Bliss, has sufCered 
spécial damage in the sum of $350, in the dépréciation of the rental value of 
his land; that the farmers In the Deer Ix)dge Valley constltute a neighbor- 
hood: that arsenical fumes emitted by the smelter more or less injuriously 
affect ail hay, grass, and fodder in the neighborhood ; that, if the smelter 
continues as now operated, the future crops will be more or less poisoned, and 
the llve stock will be sickened ; but that, if the smelter should close, the ef- 
fect of the poisonous matter would cease; that there has been no injury to 
the soil of any permanent character ; that in 1901 complainant's land was 
worth not to exceed $8,000, and at the tlme of the suit it was worth net to 
exeeed $4,000, because of the improper farming done, and beeause of the in- 
jury from the arsenical émanations from the smelter. He flnds that in 1904 
the farmers of Deer Lodge Valley formed themselves into an association to 
procure évidence and prosecute claims and suits against the défendants on 
account of the maintenance and opération of the smelter ; that tliis suit was 
brought malnly for the beneflt of the Farmers' Association; that Bliss him- 
self was not a member thereof ; and that the control of thls action has been 
exercised by Smith, président of the Farmers' Association, in the Interest of 
the association. The flndlngs set forth that the présent processes used at the 
Washoe Smelter are the only practlcal ones that can be foUowed in the ré- 
duction of the ores treated ; that there is no site in Montana that could be 
selected where opérations could be carried on with less damage and incon- 
venlence; that the mines In Butte hâve their ores smelted princlpally at the 
Washoe Smelter ; that, if the smelter were to close, two-thirds of the mining 
opérations in Butte would stop; that Irréparable injury would be done to 
the complalnant and others owning land in Deer Lodge Valley, because of 
the loss of markets for the products of their lands ; that the value of their 
lands would be depreciated; and that the damage which would accrue to 
them would be greatly in excess of the damage they would sustain by reason 
of the continuance of the smelter as It Is now operated. 

"Thereafter counsel for complalnant and for défendants, respectively. flled 
exceptions and objections to the findings and report of the master. The ex- 
ceptions amounted, in substance, to this: That some of the findings of fact 
were against the weight of évidence ; that some were not supported by the 
évidence ; that the findings were defectlve in not covering certain issues ; 
and that some were upon immaterlal and irrelevant issues. 

"The case, having been referred to the master without the consent of the 
parties, is conceded to be one where the findings reported are merely advi- 
sory, and where the court may adopt the information communieated "by the 
master's flndlngs upon the évidence and may accept the same or disregard it, 
in whole or in part, according to its judgment, as to the welght of évidence. 
Sueh Is the rule as declared by the Suprême Court in Kimberly v. Arms, 129 
U. S. 512, 9 Sup. et. 355, 32 L. Ed. 764, and as recognized by this court when 
it denied this complainant's motion for an order to require the master to file 
his findings of fact without setting a tlme to reçoive exceptions to his report 
Bliss V. Anaconda Copper Mining Co. et al. (C. G.) 156 Fed. 309. 

"Having accepted the view, therefore, that the case is for final décision 
upon the pleadings and proofs, counsel for the respective parties in their elab- 
orate and able arguments bave addressed themselves to the whole record, re- 
terrlng, however, to many of the flndlngs of the master as correct and ac- 
ceptable to both sides, yet alluding to others as foundation alds only upon 
the issues involved, not casting the burden upon either of the parties in their 
exceptions, and not, like the flndlngs of an independent tribunal, to be taken 
as presumptively correct, only to be dlsturbed where clearly in conflict with 
the weight of the évidence upon whlch they were made. 
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"Thèse considérations are the law applicable to the method of approachlng 
the Investigation of the record. The learned master hlmself took this vlew of 
the effiect of the référence ; and It Is just to him to say that hls wOrk has been 
of such a helpful character that counsel, throughout thelr arguments, hâve 
recognized the vast amount of palnstaklng study whlch he has evidently 
glven to the testlmony, and hâve accorded to hls flndlngs the most respectful 
attention. 

"Two hundred and thlrty-seven wltnesses testlfled. The évidence covered 
a very wlde scope, reaching ont, not only to the substantive question vrhether 
the single complalnant, Bliss, has sulïered spécial injury because of the 
smelter fumes blowing over hls land, but whether, as a truth, because of the 
fumes blowing over the farms of others, in.iury has been done, and the 
Washoe Smelter Is a public nuisance, as defined by the law. 

"Farmers and stock raisers from withln the neighborhood of the Deer 
Lodge Valley gave évidence as to what they observed or knew, and scientlsts 
of the wldest expérience advanced thelr views In the gênerai and technlcal 
diseasfis of live stock, and in agriculture, chemlstry In its various technlcal 
branches, toxieology, patholbgy, pathological hlstology, anatomy, botany, bac- 
terlology, zoology, mlneralogy, metallurgy, and In forestry. 

"Exhaustive examinations of each technlcal expert foUowed eareful spécial 
study and préparation In the particular subject testified to, and nearlyevery 
assertion claimed to rest upon scientiflc learnlng and research was challenged 
by cross-examlnatlon and dlsputed by experts produced upon the opposite 
side. Under the circumstances, we can well understand that jealous regard 
which many of them observed for nlcety of distinction, and why, too, a num- 
ber of them were exceedingly cautious in declining to glve opinions which 
called for expert knowledge one whit outside the technique of their respec- 
tive specialtles. Among the expert wltnesses who testlfled may be mentioned: 
Prof. Joseph Blankenship, of the Âgricultural Collège of Montana ; Prof. 
Charles A. Doremus, of New York ; Prof. M. J. Elrod, of the University of 
Montana ; Dr. Robert J. Formad, of the United States Bureau of Animal Iç- 
dustry; Prof. W. D. Harklns. of the University of Montana; Dr. M. B. 
Knowles, State Veterinarian of Montana ; Dr. Duncan McNab McEachran, 
of the Canadian government veterinarian service ; Dr. V. A. Moore, of Cor- 
nell University; Dr. Léonard Pearson, of the University of Pennsylvanla and 
State Veterinarian of Pennsylvanla; Dr. D. E. Salmon, formerTy head of 
United States Bureau of Animal Industry; Dr. Harry Snyder, of the Uni- 
versity of Minnesota ; Dr. Ralph E. Smith, of the University of California ; 
Dr. Theobald Smith, of Harvard University; Dr. R. B. Swain, of Leland 
Stanford, Jr., University; and Prof. P. W. Traphagen, of the Colorado 
School of Mines. 

"Exhibits, more than 800 lu uumber accompany the record. There are 
numerous spécimens of bones, animal tissue, consistlng. In part, of stomachs, 
noses, sections of arteries, livers, kidneys, etc. ; flue dust ; or normal and 
abnormal plant llfe of the Deer Lodge Valley ; and of portions of trees and 
shrubs; while hundreds of photographs were used to lUustrate varletles of 
conditions relevant to the Issues. 

"To enter upon a detalled statement of the testlmony, whlch alone covers 
over 25,000 pages, would be to extend thIs opinion far beyond what Is neces- 
sary. It would requlre copions extracts from the direct and cross examina- 
tions of many wltnesses. Conflicts of reason would hâve to be set forth, ap- 
parent and real Inconslstencies would hâve to be polnted ont at length, ahd 
the train of reasonlng whlch formed the bases for the serlously conflicting 
conclusions, and sometlmes irreconcilable différence of opinion among scien- 
tiflc wltnesses, could only be well and falrly set forth by lengthy and exact 
quotatlons from the elaborate, technlcal explanatlons. Therefore, to reduce 
the facts dlrectly to as brief a statement as the record reasonably justifies, 
I hâve thought it proper to adopt the substance of those flndlngs of the mas- 
ter whlch hâve not been excepted to, and In a narrative way of my own slm- 
ply to State the case and to comment thereon as the welght of évidence 
warrants. 

"The Deer Lodge Valley in Montana, where complainant's lands are sltu- 
ated, lies north and west from Butte, and northerly and easterly from Ana- 
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conda. The valley Is high (over 5,000 feet in altitude), between two ranges 
of the Rocky Mountalns. It Is generally regarded as extending from tlie 
Northern Pacific Railroad, near Garrison, southerly toward Butte for a dis- 
tance of about 40 miles. Its average width is about 10 miles. The mountalns 
about the valley hâve been extenslvely explolted by prospectors and miners. 
Settlements were made as far bacli as 1864, and duriug the years thereafter 
ranches were taken up by stockmen and farmers, so that now the valley is 
quite well settled; many farmers ownlng lands and homes therein. In the 
earlier days stock raising was the principal occupation of the ranchmen, but 
from 1880 on, as settlement increased, the ranges became poorer, fences be- 
came more common, larger herds of range stock vs^ere drlven ont to more 
open ranges, and, in a great measure, since about 1881, diverslfied farming 
has superseded stock raising. The valley Is quite well watered, and is gen- 
erally adapted to dairying and stock farming, and to the growing of hay, 
grain, alfalfa, and such garden produce as grovs^s In the mountain valleys of 
this latitude. The city of Anaconda is in the southwesterly part of the val- 
ley upon Warm Springs creek, a mountain stream, that ilows into tlie Deer 
Lodge river. The Washoe Smelter, which is said to be the cause of in jury to 
complainant and others, stands on a slope of the mountalns west of the val- 
ley, a mile and a half southeast of the city of Anaconda. 

"In 1883 and 1884, a corporation styled the Anaconda Mining Company, not 
a défendant, operated a smelter near to the site of the Washoe Smelter. The 
Anaconda Mining Company owned valuable properties in the vicinlty of Butte, 
about 30 miles distant from Anaconda, and was working and developing min- 
ing clalms, whIch produeed large quantifies of low-grade ores, only capable 
of successful treatment by réduction works. Thèse ores were in large part 
of such a character that in order to reduce the same, and extract the métal 
contents thereof, it was necessary to concentrate the same by the use of large 
quantifies of water. It being deemed necessary for the Anaconda Mining 
Company to construct réduction works, extensive investigations were made by 
Its agents for the purpose of flxing points where suiHclent water could be ob- 
talned, and other natural faeilitles afforded for the opération of such pro- 
posed Works, and a place near where the city of Anaconda now stands was 
chosen as the best site. 

"The Anaconda Mining Company, wlthout objection on the part of any one, 
proceeded to construct Its smelting works, and expended in connection there- 
with several millions of dollars. In 1884, when the works were completed, 
the Company began to treat, and dld treat, down to the year 1895, thousands 
of tons of ore per day. The works of the said company were located upon 
the north bank of Warm Springs creek, at a point one mile in a northerly 
direction from the présent Washoe Smelter, and are spoken of throughout the 
testimony of the witnesses as the 'Old Works,' In contradistinction to the 
Washoe Smelter. Between 1884 and 1895, the Anaconda Mining Company 
operated the works, but in 1895 transfer of the property was made by the 
Anaconda Mining Company to the Anaconda Copper Mining Company, a de- 
fendant herein. 

"Thereafter it was determined by the défendants to construct a new smelt- 
mg plant upon more modem and economical Unes than the old works had 
been constructed upon, for the purpose of reduelng the ores mined by the 
défendant companles and other mining companles at Butte. Investigation 
was had, and the présent site of the Washoe Smelter was chosen as beiug the 
most avallable and sultable within Montana, and the Washoe Smelter was 
constructed by the Washoe Copper Company, défendant, for the purpose of 
taking the place of the old works, heretofore referred to. The Anaconda 
Copper Mining Company transferred its smelting opérations to the Washoe 
Smelter, and thereafter demolished the old works, and at the tlme of the 
hearing of the testimony in this suit had no other avallable means of smelt- 
ing or reduçing the ores then beIng treated and smelted by it than the Washoe 
Smelter. Several years were consumed in erecting the Washoe Smelter, and 
about $9,500,000 expended in Its construction. The ores treated and smelted 
at Anaconda since 1884 are sulphide copper ores, containlug large quantifies 
of sulphur and arsenic, quantlties of which substances, in. varions forms dnr- 
Ing the processes of smelting, hâve been and are being released and dis- 
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charged into tlie atniosijhere, and disseniinated by tlie ehanging air curreuts 
over varions and indeteniiinate areaK of territory. About 7,000 tons of sueb 
ores are being treated each day at the Washoe Smelter. 

"Between February aud iSepteuii.er. 190'î. the défendants remodeled the 
■Washoe i^uielting Plant. Before tUe remodeling, the sulphur and arsenic 
fumes had been carried ont hito the atmosphère by means of four chiumeys, 
each oT which vvas about 225 feet in heiglit, and constructed on a level ap- 
proxlmately with the smelting plant ; but, in the remodeled construction, 
défendants built a large brick stack, and connected the saïue by means o( 
flues with the smelting plant, l'rior to 1902 there never was any complaint 
by farmers or property owuers that there was any damage being done by the 
smelter fumes. . 

"Between February, 1002, and February, 1903, when the construction of 
the new flues and stack was eommeuced, mauy of the farmers of the Deer 
Lodge Valley complained that such quantifies of sulphvu' and arsenic were 
discharged into the air through the several smokestacks, with which the 
smelting plant was then being operated, tliat the erops and live stock in the 
valley were being poisoned and injuriously afl'ected. to the great damage of 
the owuers. Glaims for damages on account of such poisouing, aggregating 
several hundreds of thous.mds of dollars, were presented by the farmers to 
the défendant Anaconda Copper Mining Company. ïhe compauy's représent- 
atives investigated the matter, and rejiorted that damage was being done to 
the farmers. whereupon the défendant Anaconda Copper Mining Company 
made settlements and paid out to différent persons sums amounting in ail to 
more than .f3;î0,000. The cornpany, Intending, as far as possible, to prerent 
any further damage, and any further claims for damage, had investigations 
made to détermine methods and means by which the noxious substances em- 
anatlng froni the ores in smelting eould be caught and retained from the 
gases and smoke, and that the remalnder might be so scattered and dlssem- 
Inated as to cause no damage, if possible. As a resuit of such investigations, 
it was determined that the best way to aecomplish the purpose was to con- 
struct large flues with dust chamberg to collect the solid particles, so far as 
possible, from the smoke, and to erect a high stack upon an élévation at some 
distance from the smelting plant, in order that the fumes escaping into the 
atmosphère might be discharged at as high an élévation as possible, and thus 
become widely disseniinated and diluted before coming in contact with any 
of the soil in the valley. 

"In order to carry out the results reached through the investigations, the 
use of the old smokestacks at the smelting plant was discontinued, and the 
défendant companies began to build a large stack, and to coustruct enormous 
flues to connect the stack with the various portions of the smelting plant 
wherein gases and other émanations were created in the opération of reduc- 
Ing the ores treated. In the exécution of the plans, an elevated point was 
chosen as the site for the chimney, and a new chimney was ))ut uj), 300 feet 
above base, and at an élévation of about 1,100 feet above tlie Deer Lodge 
Valley proper. The diameter of the chimney at Its base is .'il feet and (! 
Inches, and its diameter at the top .30 feet Inside. The chimney is connected 
with the smelting plant proper by a double System of flues running from tho 
oase toward the smelting plant for a distance of about 1,000 feet. Thèse 
.double flues are connected with the chimney at opposite sidesi, at the base of 
the stack, and are constructed partly by excavating cuts in the hill, linlng 
the same with brick, and by arched overhead construction, and are 60 feet in 
width and about 35 feet in height. At the end of the 1,000 feet of construc- 
tion of double flues. and connected therewith. is a sin'de fine, wliich is 60 
feet in width and 35 feet in height. The single flue is aijout 1,.^00 feet long, 
and at the end farthest from the stack is connected with separate flues and 
dust chambers, running to what are known as the reverberatory, the roaster 
building, the blast furnaces, and the converter plant, respeetively ; thèse be- 
ing the several plants in which ail the gases and émanations from the smelt- 
ing opérations are produced. Under the main flue and tlie double flues, tun- 
nels hâve been excavated, through which cars run, and the flue dust cat'ching 
capacity of thèse large flues remains practically unimpaired. 

"The respective plants in which the gases and fumes are generated are 



814 186 FEDERAL KEPOETER 

connected with thls large flue by dust chambers and separate flues, which are 
of the foHowing dimensions: A blast furnace chamber 250 feet long by 40 
f eet in height, by 40 feet In wldth ; a roaster dust chamber 290 feet long, 40 
feet In helgbt, by 40 feet In wldth; a converter dust chamber 260 feet long 
by 40 feet in height and 40 feet in wldth ; a reverberatory dust chamber of 
the same dimensions as the blast furnace flue. Ail of the smoke and gases 
and other émanations from the smelting plant pass throifgh thèse varions dust 
chambers and flues up to the main stack, and go to the top of the stack, and 
thence into the atmosphère. 

"There is a dust catcher at the rear of the blast furnace building, the Mc- 
Dougall building, and the converter building, Its purpose being to remove the 
dust from the smoke, the dust being removed for its valuable métal contents, 
and to prevent its going out to do damage to land. 

"The Company also constructed an arsenic plant adjacent to the large flue, 
contalning three furnaces, with a capacity of about 10 tons each, for treating 
arsenic, for the purpose of separating the arsenic which collects and settles 
in the main part of the flue from a portion of the flue dust before the flue 
dust Is returned for treatment to the smelting plant. 

"Arsenic Is a by-product of the ores treated for commercial purposes. The 
portion of the dust which is high, about 90 per cent, in arsenic, goes to the 
arsenic plant, and as mueh as 2 tons a day is collected and sold for commer- 
cial purposes. The portion of the dust not treated for arsenic, approximately 
160 tons dally, goes directly back to the reverberatory smelting furnaces in 
the form of flue dust and is treated for the extraction of copper, silver, and 
gold. Some of the arsenic found in the ores treated in the blast furnaces 
and roasters goes out in slag, and part in volatile substances that is left in 
the smoke goes up the chimney and out into the air. 

"The only possible conclusion from the évidence is that, as a resuit of thèse 
brlefly described improvements, the défendants bullt their plant in accord- 
ance with the best-known methods and processes for accompllshing the pur- 
poses intended, and that the endeavor of the défendants has been, through 
thèse methods, to render the smoke, fumes, and émanations from the smelter 
harmless. Furthermore, as the case is submitted, the évidence diseloses that 
the steps taken by the défendants are far gréa ter and more extensive in 
eharacter than those taken by any other copper smelter, and that the effect 
of the remôdeling orf the plant and the use of the flues, dust chambers, and 
stack described has been to prevent and to discontinue, proportionally to 
the ore treated, the discharge into the atmosphère of much of the dust 
contalning tbe noxious substances complained of, which, before the improve- 
ments, had teen discharged into the air from the smokestacks of the plant; 
and that a resulting efifect has been that the fumes and whatever dust the 
same certains, which was not removed therefrom, hâve been disseminated 
and scattered by air currents at a great height over a large area of coun- 
trv, thus rendering less harmful in proportion to the ores treated the smoke, 
fumes, and émanations from the plant than was the case before the im- 
provements were made. 

"Profs. Swain and Harkins, expert chemists, made some experiments by 
Pltot tubes, Introduced for 10 hours Into the big stack 50 feet above the 
base, to ascertain the volume of smoke thrown out from the stack every 24 
hours, and the milligrams of arsenious oxide contained in one cubic foot 
of the smoke. But Prof. Swain stated, in substance, that it was impossible 
to carry out the experiments as attempted by him, without Introducing some 
errors, and that the slightest mistake in the chemical analyses in trying 
to arrive at the amount of arsenic would be multiplied by millions and mil- 
lions. ?o much depended, too, In the experiments, not only upon accuracy 
in obtaining velocity and the ratio of volume of the sample taken to the 
total volume going out of the stack, but also upon the eharacter of ore 
treated and upon the température and other conditions at the very time 
of the experiments, that the court is not warranted in saying what was the 
exact volume of gas, and what its correct analysis is; and, as the case de- 
velops, It does not becoihe of great Importance. 

"At thls point we niay well turn to the évidence concernlng complaln- 
ant's relation to the case. He owns 320 acres of land about flve miles east- 
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erly from the Washoe Smelter. Before be acquired his farm It had been 
occupied and cultivated by ils predecessors In interest since about the year 
1866 or 1867. The lands of complainant's farm are not of the best class of 
lands In the Deer Lodge Valley. They are known as cold lands; are in 
part low, and moist and partly contain alkali ; are best fitted for ralsing 
wild and redtop hays, for stock grazing and for dairy purposes; and are not 
very well adapted for erops of timothy or other cultivated hay or grain. 
Moreover, the complainant bas not taken good care of his premises, but 
bas permitted them to run down, and bas allowed a part of the land to 
remain without seeding, so that foxtail and other weeds hâve been allowed 
to grow, to the substantial dépréciation of the value of the land. 

"Mr. Bliss acquired his farm in this way: About March, 1903, while he 
was in business in Butte, his health was not good, and he desired to leave 
the State of Montana. In making business arrangements looking to that 
end, he accepted title to the farm in Deer I^odge county, in lieu of the suna 
of $8,000 to be applied upon the gênerai transfer of bis property. When 
he bought the farm, a contract of sale had been niade between his prede- 
cessor Ih interest and the complainant, a nian named Daniel Jauies and one 
John Smith, who was at that time in possession of the farm, and who had 
used it for pasture purposes, under and by virtue of wliich said contract 
the said Smith was to purchase the ranch at a stipulated sum. The com- 
plainant, Bliss, entered into an agreenient with Smith, by which the terms 
and conditions of the contract of sale were cbanged, so that Smith, instead 
of becoming a purchaser from James, was to become a purchaser from com- 
plainant, upon payment to the complainant of $5,000, and assuming the 
burden of a certain mortgage which had theretofore been given by the pred- 
ecessor in interest of the complainant, secured by the said premises, in the 
sum of $3,000. It was in this way that the valuation of .$8,000 was put 
upon complainant's farm. The valuation, however, was a fair one in 190.3, 
though since then the value bas fallen to about $4,2P0. The investment in 
the farm was made by complainant under the belief that he would be able 
to sell it in accordance with the provisions of the contract of sale which 
had been entered into with respect to the property. It was not Mr. Bliss' 
intention to live upon the place. He never has lived upon it, and never has 
attempted to improve or cultivate or farm it, or to raise any live stock 
upon it. Moreover, he knew when he bought that the farmers in the Deer 
Lodge Valley, including the occupant in possession of the farm, had made 
complaint against the défendant companies, on account of the Washoe Smelt- 
ing and Réduction Works. 

"Eeverting to the value of" the Bliss land: Inasmuch as complainant. In 
1904, rented the ranch to K. D. Smith for $750, and the making of sorae Im- 
provements worth about $200, the reniai value of that year was practically 
12 per cent, of the then value of the land. Estimating 12 per cent, of the 
value as a fair reniai, if it had not been damaged through any cause, com- 
plainant ought to bave received $950 rental in 1905; whereas, the best offer 
he had in that year was $500 a year for a two or three year lease. This offer 
represented 12 per cent, of approximately $4.200, which sum is therefore a 
just estimate of the value of the place in 1905 and 1906 and 1907. From 
thèse figures it is shown that the dépréciation in value of the land was 
$3,800, and in rental value $450 per annum, or a total of $900 for 1905 and 
1906. 

"It is very hard to reach a satisfactory conclusion as to the principal 
spécial causes for the dépréciation in value of complainant's land. Farmers 
who hâve known the land for 30 years differ radically; some ascribing the 
détérioration to poison of fodders by smelter fumes, and conséquent danger 
to live stock and to crops, while others say that the value is reduced because 
in 1902, 1903, and 1904 the natural hay meadow was plowed and never seeded 
thereafter; that the land has been neglected, has much alkali, is Injured 
by sunflowers, foxtail, and other weeds; and that there has been no in jury 
at ail to the pasture or to animal life thereon by the smelter smoke. The 
experts also disagree in most positive terms as to the condition of the fod- 
der and the soil. But, after considerlng the évidence concerning some of 
the live stock that fed upon the pastures of the ranches in the Immédiate 
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vicluity of the Bliss place, together with that bearing upon the condition 
of some of the animais that were npon tbe pasture in the Bliss ranch itself, 
my opinion coneurs with the master's in findins that hoth of tlie causes 
aserilied — lack of proper farming and smelter fumes — existed and contrib- 
uted more or less to the lessened value. 

"The fact is deducihle, though, that the lesser injiiry was doue by the 
smelter, and for thèse reasons: As heretofore stated, when Mr. Bliss 
bought his land, its principal value was for dairying purposes. It is en- 
tirely certaii), too, that thereafter, in 1905, while he owned the place, the 
ofCer to rent that he received was made by a maii who wanted it for a 
dairy. New if it were trne that the cattle and horses of the dairynien who 
might rent would be exposed to poison in eating the grass in the pastures, 
and to the conséquent sickness, falling oft of niilk production, loss of calves, 
and other efïects of ingesting grass or hay that bas been poisoned with 
arsenic, we naturally in<]uire wtiy it was that Boone. who knew ail the con- 
ditions that existed ahout the place in 1904. and wbose good faith in offer- 
ing to rent from Mr. Bliss was beyond question, wanted to rent tbe farni for 
dairying purposes and was willing to pay $300 a year rental for several 
years. The answer would seem to be a simple oiie, in the light of ordinary 
human expérience. Common knowledge tells us tbat tbe last place a dairy- 
man would seek would be a farui where cattle would be exposed daily to 
tbe jîeril of poison from arsenic in the pasture where tliey would feed ; while, 
on the other hand, tbere would be nothing unnsnal in his taking a farm 
adapted for pasture and dairy purposes if the oïdy objection was tbat it 
had been badly cultivated, or was unsuited for gênerai agriculture. Thus 
Ave are irresistlbly foreed to the conviction that as a fact, viewed from the 
standpoint of an experieneed dairyman, the injury to Mr. Bliss' pasture 
from arsenic was not of the most serions character; and hence It follows 
that the larger dépréciation must be attributed to some cause other than 
injury from poisoned fodders. 

"And in support of this there Is further évidence of telling force: A dairy- 
man named Sweeney, of years of expérience in Jlinnesota aud Jîontana, who 
also knew the Bliss ranch well, rented part of it, in 3905, from Mr. IC. D. 
Smith, président of the Farmers' Association, and agent of Jlr. Bliss. The 
dairyman testifled that he had 68 head of cattle on the Bliss ranch ; that 
they did well; that every milk cow had a calf; that the calves were the 
'finest' he had had since he had llved in the valley ; that his 60 milk cows 
gave a gênerai average of 2% gallons of milk a day, per covs'; that the cat- 
tle ran in the pasture ; that he had lived near the Bliss place since 1903, 
when the new stack was operated, and had not been lujured in any way 
by smoke; and that he had made money in his business until March, 1906, 
when he had sold his cattle at $40 a head to another dairyman named Ver- 
laine, who lived upon an adjoining ranch. 

"But, furthermore, Wolfe, a dairyman who was called by the complain- 
ant, and who had rented the northern part of tbe Bliss ranch from Smith, 
agent, in 1906, admitted that his 24 cows on the Bliss place gave an average 
quanti ty of 2% gallons of milk a day for each cow. He said that he took 
them up to the stables in the fall, and that he fed them meal and some 
alfalfa wbich was raised upon a ranch only a mile away from the Bliss 
ranch, and that he had lost one calf, wbich was sick when he went to the 
place, and one after he went there, and that two of his cows aborted after 
he went there. It Is In évidence that the calf that died after he was on 
the place had white scours caused by feeding upon sour milk. Still fur- 
ther: Another dairyman named Blaine, who, like the others, concerning 
whom mention has been made, was famlliar with tbe conditions aud local- 
ity, and be went to the Bliss rancb in June, 1006; that Wolfe's cattle looi^ed 
well; tbat Wolfe wanted $60 a head for them; that he (Blaine) agreed to 
buy the cattle from Wolfe at $55 per head, and tried to rent the Bliss place 
for dairying; but tbat Mr. Smith, président of the Farmers' iVssociation, or- 
dered him off the ranch and prevented the consunnnation of his plans. 

"In the light of this évidence, how can the court find that there was very 
serions injury done to tbe fodders on the plac-e by arsenic! Much less, too, 
can a conclusion be reached apportiojiing the damages. 
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"No summary of tlie facts would be complète without référence to the 
attitude of many of the farmers of Deer L.odge couiity. Some time during 
the latter part of 1904, about 100 (approximately one-half) of the farmers and 
résidents of that part of tlie Deer Lodge Valley, called by couiplaiiiaiit tbe 
'Smoke Zone,' adjacent to tbe city of Anaconda, representiug au ownership 
of over 50,000 acres of land, foruied an association for tbe pnrpose of pro- 
curing évidence and prosecuting daims and suits agalnst tbe défendants in 
this action, on account of the maintenance and opération of tbe Wasboe 
Smelter. Mr. K. D. Smitb, who owned the ranch adjoining complainanfs 
place, was elected président, and ever since 1904 bas acted as the head of 
said association. Bliss, this complainant, is not and never bas been a mem- 
ber of tbe said Farmers' Association, and appears to be the only nonresulent 
owning farming lauds in the so-called 'Smoke Zone.' Although be is the sole 
complainant herein, the suit bas been prosecuted mainly for tbe benefit of 
the niembers of the Farmers' Association, It appears that, before the prés- 
ent suit was instituted, the farmers, seeking settlement for dani-ige claiuis, 
wrote to the représentatives of the défendant Anaconda Copper Mining Com- 
pany, ïhe Company, through its agent, replied, asking the Farmers' Asso- 
ciation to specify by bill of particulars the damages claimed by each and 
every farmer who felt that his property had been injured by the smelter 
fumes. To this letter the Farmers' Association replied at length, demauding 
cash purchase of their lands before May 1, 1905, in the following language 
(italics mine): 

" 'Anaconda, Montana, Marcli 4, 1905. 

" 'Anaconda Copper Mining Company, Anaconda, Montana — Gentlemen : 
The Deer Ix)dge Valley Farmers' Association, consistlng of 107 menibers, rep- 
resenting over ninety per cent, of the lands and property of the Deer Lodge 
Valley, comprising practically ail of Deer Lodge county and the southerly 
portion of Powell county, did on February 21, 1905, call a meeting of said 
association to be held at the Willow Glen sehoolhouse in Deer Lodge county, 
at which nearly ail tbe niembers of tbe said association were présent. The 
undersigned committee, eonsisting of nine members, were duly elected by 
said meeting for tbe purpose of receiving ail clainis for damages resultlng 
from tbe opération of your smelting plant, known as tbe Wasboe Smelter. 

" 'At said mectinff it icas understood hy ail the memhers of said a.sxocia- 
tion that they would présent their daims for the lomest cash settlement 
wMcli they would lie iciUing to consider tiy ivav of compromise for ail of 
said damaqes and that said committee shmtld be empowered to xclude any 
luijust claim or daims for damages, as well as reduce the amunnt of any 
daims whieh would be considered too high after an investigation by said com- 
mittee. * * * 

" 'The claims which the committee approved are presented for settlement 
after a very carefnl investigation, and, as tbe committee was selected from ail 
portions of tbe valley, tbe committee were in a position to pass on most of 
thèse claims from i)ersonal knowledge of the property of the elaimants. In 
tixlng rlie damage, if any part or portion appeared un.iust or was in doubt, 
the conmiittee eliminated that part or portion of such claim. It -would therc- 
fore foUow that the committee teould not care to consider any coiinter prop- 
osition from your eompany on approved claims. 

" 'As to the claims which are presented witbont reeommendation, if your 
Company does not see its way clear to adjust them on the basis on which 
they are presented. you are at llberty to enter into Personal negotiations 
with thèse elaimants. Thèse Personal negotiations, however, and the dela.v 
arising therefrom, sball not in any manner interfère witb the association 
from filing suits in equity and bringing actions at law for damages, it being 
the sensé of the association, as expressed through the committee, that un- 
less an early settlement can be reached. that suits in equity will be flled and 
actions at law comnienced, which would not prevent a settlement unless the 
Company should consider sucb action on tbe part of tbe farmers to be a 
witbdrawal of tbe ofCer of compromise. No suits of any character will be 
âled before the 7tb day of April, 1905, but from tbat date it will be optional 
with the menibers of the association to institute légal proceedings unless the 
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Company hag signifled, through Us propc>r offlcers, accêpianoe of the settle- 
ments proposed. 

" 'Claims hâve been presented for damages aggregatlng $2,300.000.00 as 
the damages aetually sustained by members of thls association. Thcse claims 
hâve been reduced to about $1,750,000.00 and for this anwunt the committee 
has instructed suit to he hrought in the individual naines of the parties, 
unless a settlement is reached. 

" 'The cause of this réduction has been owing to the fact that the Com- 
pany settled with most of the farmers two years ago for Personal damages; 
that claims for damages to crops and Personal property hâve been elimlnated 
except for the past two years, excepting in three instances, which are N. J. 
Bielenberg, Quinlan Bros., and August De Rosier. Thèse claims hâve been 
included for a greater perlod than two years for the reason that no settle- 
ment was reached between thèse parties and the companles two years ago. 
The farmers, however, contend, after having been advised by counsel, that 
flve years is the statutory period in which actions for damages of thls char- 
acter ean be maintalned. Whether or not the company will accept thls con- 
tention wlU be immaterlal, for the reason that ail claims except the three 
mentioned bave been restricted to the two year perlod. 

" 'Ail unjust, inéquitable and slight claims for damages hâve been re.iected. 
This also accounts for the différence between $2,300,000.00 and $1,750,000.00. 

" 'When the farmers tcere called upon to place the lowcst cash vnluation 
of the damages tvhich they had sustained, they presented to your committee 
damages aggregating $1,536,876.00. Yoiir committee after careful and thor- 
ough investigation reduced thèse claims to $1,120,731.00 approved claims, 
and $127,979.50 claims to he siihmitted loithout recommendation. It is un- 
derstood and agreed that if the company makes settlement of thèse clainus 
as presented, this includes title to ail ot this property, including land, ww- 
ter rights and improvements. and that the farmers loiU surrender possession 
of thèse properties not later than Novemher 1, 1905, provided settlements 
are made and moncy paid on or hefore May 1, 1905. 

" 'The real property damage included in this settlement consists of 60,525 
acres of patented lands, together with ail water rights and improvements, ail 
being under fence, and generally ail improved farms, for which is denjanded 
the sum of $918,147.00, which insures the company title to ail of thèse lands, 
water rights and improvements for the sum of 17 cents per acre. The com- 
mittee also suggests that if a settlement can be reached, that the company 
shall be allowed in every instance to withhold whatever amount of money 
may be necessary to perfect title or remove liens or ineumbrances. That 
in a few instances, some of Me farmers hâve indicated that if the company 
would deed back the land and improvements, they would fie wilUng to allow 
a certain stated amount by toay of réduction in the amount presented, if al- 
lowed to keep the property. 

" 'Almost ail of the claims for Personal property damaged were ren'erted, 
as nearly ail the stock were settled for two years ago, and the committee 
refused to allow any damages except on new stock which has been brought 
Into the Deer Lodge Valley since the settlement. In place of any new stock 
having been brought in, nearly ail of the stock has been removed from the 
Valley, owlng to the gênerai sickness and death of the stock. 

" 'The committee also desires that no settlement he made ivith the indi- 
vidual members of the associati-on, and that in the event of a settlement that 
the same be made through the Daly Bank & Trust Company, of Anaconda, 
Montana, through the committee of farmers, as certain advances, attorney 
fées and expenses had been incurred which it would be Impracticable to 
collect if individual settlements were made in the absence of any member or 
members of the committee; • * • 

" 'The farmers are anxlous to hâve an early disposition of the matter 
on the part of the company, as they will attempt to protect the coming crop 
provided settlements eannot be made. 

" 'The committee by way of explanation, desires to call the attention of 
the company to the fact that the farmers hâve not presented their claims 
for damages since the settlement two years ago up to the présent time, for 
the reason that when said settlement was made, the company promised and 
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the farmers believed that the construction of a large stack would prevent 
further injury and the farmers deelded to wait until they became fully sat- 
isfled as to what would be the resuit of the opération of the smelter after 
the construction of a large stack. It has now become apparent to the farm- 
ers of Deer Lodge Valley that stock raislng and farming cannot exist there 
so long as the smelter is beliig operated on its présent large extensive scale, 
and treating the class and character of ores whlch are produced by the mines 
of Butte. The farmers also feel that, having settled in the valley long prior 
to the smelting plant, they hâve prior rights which the smelting interests are 
bound to respect, ànd which should be taken into careful considération by 
your company In attempting to reach an amicable settlement. 

" 'The members of the association and the conimittee hâve kept constantly 
In View the fact that tbe company, in operating its smelter, has at ail times 
used the latest and most Improved niethods for smelting, and that the dam- 
ages which hâve arisen hâve been the natural and usual resuit of the smelt- 
ing opérations. That the company two years ago made prompt settlement of 
the damages which had been oceasioned by the opération of the smelter ; that 
the company Immediately thereafter spent a large sum of money in good 
faith in attempting to avoid further damages to the farmers of Deer Lodge 
Valley. The farmers bave at ail times been anxious to remain on good 
terms with the smelting interests, fully realizing the importance of the min- 
Ing industry to the state of Montana, and that mlnlng cannot be conducted 
without smelting and the conducting of smeltii'g plants, and that there is not a 
single farmer who is a member of this association who is desirous of in 
any manner Interfering with the opérations by the company of its mining 
properties or its smelting plant, until it becomes apparent that the company 
Intends to continue its smelting opérations without regard to the total de- 
struction of the stock raising and farming interests of the Deer Lodge 
Valley. 

" 'Acting in view of thèse iihportant considérations, the comraittee has felt 
that the farmers should stand at least one-third of the entire loss accruing 
to them by reason of the opération of your smelting plant, in order that an 
amicable settlement between the farmirg interests and the smelting interests 
may be reached. It has therefore been the effort of the committee in ad- 
justing thèse clalms to présent them at approximately two-thirds of tbe 
damages sustained, and not to approve a claim where the individuals would 
not submit to the one-third réduction.' 

"This letter was signed by nine persons, as members of a committee of 
the Farmers' Association. 

"The défendants appear to bave made no reply at ail to this demand, 
and this suit was instituted on May 4, 1005. It does not appear that any 
action at law has ever been filed by complainant, or that any judgments for 
damages bave been obtained by any members of the Farmers' Association, 
though two or three suits are pending for damages elaimed to bave been 
done before the new stack was built. It is a circumstance that, although 
no member of the Farmers' Association is a party to this suit, yet tbe as- 
sociation has been directly responsible for the présentation of the évidence, 
and through assessments levied upon its différent members has raised funds 
through a committee. Bliss, the complainant, prior to liringing this suit, put 
bis farm in the hands of Mr. Smith, presiflent of the Farmers' Association. 
for rental purposes, appears to bave pald little attention to the matter, and 
has not contributed any portion of the expenses of conducting the same, 
except the rent of bis ranch which was turned over to bis counsel. He has 
really given control to the Farmers' Association, in the interest of prose- 
cuting this suit, and has allowed bis nanie to be used to try a 'test case,' 
admitting that he is the person through whom the other farmers are trying 
to establish their contentions. 

"Mr. Bliss hlmself refused to consider an offer of purchase made to him 
in June, 1906, by an agent of the défendant, having given as a reason for 
such action the pendency of this suit, and that be had ylelded management 
of bis place to Mr. K. D. Smith, and to Mr. Clinton, who was counsel for 
the Farmers' Association, 
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"Now, înasmuch as we hâve ascertalned that sonle damàgei the amount 
of which is not susceptible of correct ascertalnment from the évidence, has 
been done to the complaiiiant's farm by the opération of the Washoe Smelter, 
attention Is next appropriately addressed to what, If any, abnormal condi- 
tions exlsted In the Deer Lodge Valley before the évidence In the présent 
suit was submitted, whlch are due to acts of thèse défendants? It is estab- 
lished that there was more or less spottlng on the végétation, caused by the 
snioke from the stack. The spottlng is explained by one of the expert botan- 
ists as due to the dropping of substances In the snioke stream on the végéta- 
tion, whlch klll the immédiate section they fall upon. Technical botanists 
dlsagree radically as to the extent of the area so spotted; some called by 
défendants confinlng it to withln flve miles of the stack, while those called 
by complalnant say It was observable as far away as 13 miles northwest- 
erly. By the botanlcal évidence, Including the exhlblts, it is made apparent 
how very dlfficult to dlstlnguish between the spottlng of végétation by sul- 
phur and certain other injuries, for instance, alkali, sun scald, insect, hall, 
or fungus growth. To one unskllled In technical plant llfe, the only way to 
résolve the divergent vlews of the scientists is to form an opinion of the 
existing conditions, as they actually appeared to Intelligent, practlcal farmers 
and dalrymen, and as practlcal agrlcultural results may reflect upon the 
matter, and then to conslder and correlate the scientlfic évidence to such 
conditions. Thls I hâve done with great care, and my best judgment Is 
that there has been no substantial Injury done to Mr. Bliss' land, or to the 
crops thereon, by the sulphur dlscharged Into the atmosphère since the blg 
stack was built, and that there has been no gênerai, substantial, harmful 
efifect from the smoke upon the quantity of the crops produced upon the 
Bliss or other lands, and that no permanent Injury has been done to com- 
plalnant's or other lands In the valley. There was évidence showing past 
Injuries to coniferous timber on the hills back of the smelter, and It was 
made quite clear that damage is now being done In the hllls rlght back of 
the smelter along Mill creek, where the smoke spreads through a draw, the 
bottom of whlch approaches the level of the top of the chlmney. But, apart 
from thls spécial damage in thls immédiate vlclnity, the welght of the évi- 
dence is to the efïect that the principal damage to timber was done before 
the new stack was operated — some i.y the fumes, and some, whlch is attrib- 
uted to smoke, was done by Ares at différent times in years gone by. 

"Let us now briefly inqulre into the conditions of animal llfe upon the 
farms withln a few miles of the smelter. After the Washoe Smelter com- 
menced to operate, many horses, that were in pastures in the valley, suf- 
fered from sore noses. The sore noses were observed In some horses on the 
Bliss ranch. Stated in drdlnary language, the sore nose aliment consists 
of a sort of ulcer, from one to three inches in length, on the septum in the 
direction of the upper llp, and appears as if it were produced by a burn, or 
an irrltating médicinal blister, or acid; the ulcer often contalning a large 
pièce of dead skin tlssue, in a few instances Involvlng the lining membrane 
of the nose and penetrating the partition between the nostrils. The horses 
affected, generally speaklng, also had garllcky breaths, rough coats, and 
sufCered from diarrhea; some were thin; some were quite easily exhausted; 
and many appeared to be unthrlfty. The ulcers would heal with ordinary 
stable care, and the animal would nearly always recover if taken away from 
the valley pastures. Numbers of horses so affected were kllled for examlna- 
tion, and post mortem investigations disclosed lésions alïectlng the stomach, 
intestines, liver, kidueys, spleen, heart, resplratory organs, and membranes 
of the brain. Chemical analyses of certain animal tissues were also made 
by experts, and more or less arsenic trloxide fouud. Many eattle were af- 
fected. None of the eattle had sore noses; witnesses saylng that this was 
because eattle can elean thelr nostrils with their longues, while horses can- 
not. Some of the symptonis manifested In eattle were garllcky breaths, rough 
coats, coughs, tucked-up bellles, scouring and drooling. Ellminating the 
sore nose, the lésions found in the eattle examlned after death were gener- 
ally slmllar to those found in the horses. In one of a number of steérs that 
had been kept by défendants for expérimental purposes upon the Bliss pas- 
tures, which was killed for examinatlon by Dr. Formad, of the government 
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service, there were found vascular changes, epithelial changes, and connec- 
tive tissue changes which were evidently caused by irritant poison. 

"By again reasoning from facts seen and testifled to by plain witnesses, 
aud weighing what things were so actually seeu with what experts hâve 
said and with what experiments hâve been niade, ont of the mass of évidence 
I must conclude that ,tie lésions observed were caused by the irritant or cor- 
rosive poison arsenic. ïhis arsenic was deposited to a gréa ter or lesser 
estent upon the fodders of the pastures, aud when ingested by live stoclc 
caused ailment and sickness. The most rational view is that the volume of 
the snioke stream with its arsenic contents is at times carried by air cur- 
rents upon the lands adjacent to the smelter ; that sometinies the volume is 
much more dense than at other times, depending upon atmospheric conditions ; 
but that when the smoke is dense and low there is a précipitation of more 
or less arsenic upon the fields; that a sufîicient quantity is precipitated to 
poison the pastures; and that animais feeding thereon are poisoned. Nat- 
urally, owing to variable winds, there is no rule of distribution of the smoke, 
so that there is no uniform extent of the results of the smoke upon animal 
life. Hundreds of animais which grazed in the vicinity near to the smelter 
hâve never shown the slightest symptoms of poison ; cows in the city of 
Anaconda hâve thrived in the highest degree; perhaps but a few animais ont 
of a large number grazing in the same field hâve been afCected at ail. Yet, 
after ail, when the facts as well as expert opinions are assembled and har- 
monized, the strength of the whole proof is such that it practically exeluded 
any gênerai cause for animal unthriftiness other than arsenical poisoning. 

"But, while the conclusion just reached is the only accurate one under the 
évidence, still it must not be taken that it has been arrived at without over- 
ruling a strong challenge to every single issue pertaining to live stock condi- 
tions. To some of thèse matters it is proper to advert briefly. For instance, 
it is not to be inferred that the complainant has sustained his contention 
that the sickness in animais has been fatal, or that it has been so gênerai 
tbrough the Deer Lodge Valley as to make the raising of live stock either 
Impossible or unprofitable in ail parts thereof. Complainant called as wit- 
nesses less than half of the farmers in the Farniers' Association ; whereas, 
défendants iutroduced the testimony of a number of farmers, not members 
of the association, who hâve lived for years in the vicinity of the smelter, 
within the so-called 'Smoke Zone,' and who said that they had had no trouble 
with their stock or crops since 1903, and that their ranches were profitable. 
Nor can it be doubted that, upon the cross-examination of many of complain- 
ant's witnesses, it developed that there had been not a llttle confusion be- 
tween live stock conditions which existed prior to 1903 and those that hâve 
existed since. Thèse dates are most material, because without doubt great 
damage was done by the smoke before 1903 (partly to reraove the cause of 
which the smelter was remodeled, and the hlgh stack built), and because the 
gist of the présent suit is to close the smelter to prevent future damage 
reasonably certain to continue. 

"It would appear, too, as showing that the sickness is not fatal, that, not- 
withstanding the somewhat abnormal condition of animal life that has ex- 
isted since 1903, the percentage of death rate aniong live stock through the 
Valley in 1906 was normal, in that, out of about 9,384 head of cattle and 
1,632 horses accounted for, the total loss was 54 cattle and 38 horses. Ani- 
mais seeni to sicken slowly, and often fail to show their true condition with- 
out careful examination. As apposite to this statement, the student of ani- 
mal diseases aud of pathology and toxicology will be especially interested in 
reading of the elaborate experiments made by the experts in the case, and 
will be enlightened by the précision of learning displayed in their testimony. 
But it is the whole évidence, lay and expert, practical and theoretical, that 
has led to the finding of arsenical poisoning, as heretobefore ascertained. 

"A fair conclusion of the faot is that there has been exaggeration by some 
of the eomplainaiit's witnesses of conditions since 1903. and, as alreàdy in- 
dicated. much carelessness of statement in deflning injury done before" and 
since the new stack was put into use. It is to be remarked, too, that the 
évidence tends to show an improvement in animal conditions in 1906 over 
T.H'5, but exactly why this is so does not appear. It may be that there is 
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less stock near to the smelter, and that the animais that were poisoned In 
1903, before the new stack was bullt, contlnued to be 111 tlirough 1904 and 
1905, and then recovered, or it may be that In 1906 défendants, by the con- 
struction of another arsenic furnaoe, or otherwise, took additional measures 
to eliminate arsenic from the flue dust at the smelter. No satisfactory rea- 
son can be gathered, and the mère faet that there was a betterment was left 
standing, not to be overlooked, though among the things that aid in final 
solution. 

"Fortunately, I hâve been helped to a better understandlng of mucb of 
the testlmony in the record — indeed, of the whole case — by a vlsit of two 
days to the ^valley, during which time I rode-niany miles in an automobile 
in varions directions from the smelter. The trip was made in August, 1905, 
in Company with the master in chancery, counsel for complainant and de- 
fendants herein, and one or more expert witnesses for the respective llti- 
gants. As I had asked the several counsel to call my attention to anything 
they thought worthy of particular notice, it is fair to say that I had an 
excellent opportunity to gain a gênerai, though, of course, somewhat super- 
flcial, insight into conditions. TJpon the first day, which was bright, the 
smoke from the big stack rose high into the air, and seemed to be carried 
far away, so high that its diffusion would seem to hâve been too gênerai to 
do injury to auy land; but on the second day the weather was rainy and 
the clouds were lower. The smoke then was more dense, and its stream 
was carried down toward the Bllss ranch and southerly, and northerly for 
a few miles toward the center of the floor of the valley, and was there dls- 
sipated. The trip impressed one main thing very firmly upon me that nei- 
ther the eye nor the trainlng of an experienced or scientiflc agriculturalist 
was required to ascertain. It was that the allégation of complainant's bill, 
to the eflfect that the Deer Lodge Valley and the country adjacent to the 
smelter is barren and désert like, Is grossly inaccurate. It is true that the 
land and végétation lying within, say, a quarter of a mile of the smelter, 
is visibly affected. But outside of this limlted area there was the appear- 
ance of healthy, natural conditions of successful cultivation and of such crop 
growths as are usually seen in the valleys of the state. The harvest was 
going on. We saw hundreds of healthy looking shade and fruit trees about 
farm houses, vphile the grain flelds and pastures looked as others in Mon- 
tana generally do during or .iust after harvest. We walked over a portion 
of complainant's place, noticed the foxtail and inferior quality of the grasses 
growing; and, except for the smoke on the second day, there was nothing 
in the physleal appearance of the complainant's farm or the valley that in- 
dicated unusual or abnormal conditions. Prof. Jones, of Utah, one of the 
botanical experi's, representing complainant, showed me some spots on vég- 
étation just beside the smelter, and in gardens upon ranches and also upon 
some leaves of trees growing on a ranch about 10 miles away, which he 
said were due to smoke. I saw spots also upon apples on the trees at an- 
other ranch; but there is évidence tending to show that the marks on the 
fruit were due to bail. We saw cattle and horses in the flelds and partic- 
ularly noticed a number of fine looking cows within the pasture on com- 
plainant's place. My attention was also called to several horses that had 
been driven into a eorral at the Staffanson ranch for me to see ; one or two 
had sore noses, and one or more sick and paralyzed ; but just when thèse 
animais became sick Is uncertain, for a witness called by the défendants 
testlfied concerning them as follows: 

" 'Q. Did you see some horses that were exhibited to Judge Ilunt that had 
sore noses on that trip? A. I saw a bunch of horses In Mr. Staff anson's 
eorral that they had picked especiaily. I think, for Judge Hunt's beneflt, that 
they showed there, and I saw Dr. Cheney point out a black horse that we 
pald Hi Staffanson the full priée for as a horse being 'smoked,' when Judge 
Hunt was with us. Q. When had the companies paid for that horse? À, 
they paid for it some time in 1903, paid Staffanson. Q. Was this collection 
of prize horses the derelicts that had been left over from 1902 and 1903? A. 
I know some of thém were. There was a brown mare from Tom Boland's, 
that we paid Duncan for. That was one of the left over horses. And sev- 
eral there from Mr. Staffanson's I could not name them, that had been set- 
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tied for. They had evidently plcked every poor horse In the country that 
they could get, and brought to that corral. They did not show any good 
ones, though there were some In the stable.' 

"I also saw a small band of cattle that were at a corral in another part 
of the Valley. A few of them looked unthrifty and as if they had not shed 
their winter coats. 

"The purely équitable défenses next demand attention. To partieularize 
some facts: When the site of the old works was ehosen, tbe land now oc- 
ciipied by the city of Anaeonda was vacant and unoccupied ; but, at the time 
of the commencement of the construction and the employment of many per- 
Bons in the construction work, a communlty was established, and in time the 
city of Anaeonda grew until it now has a population of about 12,000. This 
city owes its growth and prosperity to the conduct of the smelting business 
at the Washoe Smelter, and its population is dépendent for subsistence, di- 
rectly or indirectly, upon the continued opération of the smelter. It is a 
vvell-built city, where many people bave niade Iiomes for themselves; has a 
superior class of business buildings ; and had an assessed valuation in 1906 
of $3,300,000. The people living there hâve niade their Investments. believing 
that the smelting works would continue to operate, and, as would be nat- 
ural, the products of the Deer Lodge Valley — hay, vegetables, garden truck, 
grain, alfalfa, llve stock, and other farm products — bave generally found 
ready market at good priées in Anaeonda. In 1905, though, there were some 
complaints niade against Deer Lodge Valley hay, and sales were not as ready 
as they would hâve been had buyers not believed the hay was 'smolied'; but 
in 1906 there was quicli sale for it ail at current market priées. 

"It is proven that, even if the défendants could flnd a more suitatale loca- 
tion for the smelter in order to avail themselves of it, a new railroad track 
System would hâve to be built to convey the ores from the mines at Butte, 
and, In the construction of new works vvhich would take flve years to build, 
the salvage from the présent plant would not be worth more than a million 
dollars. Furthermore, the natural advantages for a smelting plnnt, on ae- 
count of the favorable grades from the mines at Butte to the Washoe Smelt- 
er, and on account of the water and lime rock and other facilities necessary 
in tbe economieal and profitable opération of a smelting plant, could not 
be found elsewhere, and, as a resuit, transportation cost would be increased, 
and mining of a very large perceutage of the ores now treated at the Washoe 
Smelter could not be successfully carried on. No known site exists In Mon- 
tana where the opérations of the Washoe Smelter can be carried on wlth 
less damage and inconvenience to surrounding property and inhabitants than 
the présent site. 

"As further évidence of the importance of the défendants' works to the 
communities of the state, it is proven that the total assessed valuation of 
the property in Deer Lodge county, within whicb Anaeonda Is situated, in 
1904, was $8,120,826; that of such amount $4.058,573 was assessed against 
tbe property of the défendants; that from 1902 to 1906 the défendants hâve 
paid more than 51 per cent, of the total taxes of the county ; and that if 
an injunction were to be issued, as prayed for, the property of the défend- 
ants would be practically valueless, and necessarily there would be such 
a réduction in the assessable property within the county as to make it im- 
practicable to continue the county organization of Deer Lodge county. 

"To show tbe great harm that would be done by the closing of the smelter, 
it is established that Butte, with a présent population of over 70.000, has 
grown within the last 30 years from a mining camp, because of the devel- 
opment of tbe copi)er mines, many of whicb helong to and are operated 
by the défendants herein. Practically the whole population of Butte dé- 
pends upon the continued opération of the copper mines, and about two- 
thlrds of ail of the ores mined at Butte are treated and reduced at the 
Washoe Smelter. 

"The eflfect of stopping the works at Anaeonda would be to deprive Sllver 
Bow county, wberein Butte is situated, of at least .30 per cent, of the total 
taxes collected, and as a conséquence there would be a great dépréciation in 
tbe value of ail property In that county, whicb is now subject to assessment, 
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and that, because of the revenues paid to the state by the couiitios of Silver 
Bow and Deer Lodge, tbe income of the state "wonld be materinlly affected. 

"It is in évidence, also, tliat the défendants use vast quantifies of eoal, 
coke, and luuiber, whicb are supplied from points witliin Montana, other thnn 
Butte and Anaconda, and tbat in supplylng tbein employment to a large per- 
centage of the population is furnished; that during 1906 there were 4,548 
men employed in the mines which furnished ore to the Washoe Smelter ; 
that in the same year there were about 2,500 nien employed In the réduc- 
tion Works; that the railroads operating within Montana dérive thelr earn- 
Ings largely from the freight handled in connection witli the opérations of 
the défendant companies ; that in tbe first six montbs of 1906 the défend- 
ant companies paid to the men employed directly by them, including the 
money paid out by the companies wbich ship ores for treatment to the 
Washoe Smelter, over $5,000,000; that the railroad freight paid during the 
first six montbs of 1906 exeeeded $1,400,000; and that the défendant com- 
panies paid out for material, largely furnished from différent points within 
Montana and elsewhere, yearly amounts of about .$4,000,000. 

"As further évidence of the magnitude of the interests Involved, it appears 
that the défendants' works, since 1902, bave expeuded over $7.000.000 in 
labor, over $4,000,000 for coal, over $4,000,000 for coke, over $740,000 for 
lime rock, over $l.rî00,000 for machiiiery. and over .$5.3,000 for lumber; tbat 
np to .Tune 80, 1900, tbe ores treated at tbe Wasboe Smelter ylelded over 
590.000,000 pounds of copper, over 25,000,000 ouiues of silver, and over 
164,000 oiinces of gold; and that annnally from 17 to 20 per cent, of the 
supply of copper in the United States bas been produced by tbe Wasboe 
Smelter." 

R. L, Clinton and C, M. Sawyer, for appellant. 
C. F, Kelley and L. O, Evans, for appellees, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
enormous record in the case, consisting as it does of about 25,000 
printed pages, renders it whoUy impracticable to review the évidence 
in détail. We hâve, however, given the record the careful considéra- 
tion the importance of the case demands and deserves. Upon every 
essential point relied upon by the complainant the évidence is conflict- 
ing in the extrême sensé. We regret that it is not practicable to set 
forth examples of this, and, indeed, undertook to do so, but found that 
it could not be done with any reasonable limit to the opinion. We shall 
therefore confine ourselves to a brief statement of the reasons upon 
which we base our judgment. While there is much évidence on behalf 
of the complainant tending to sustain his allégations in respect to the 
damage done to his land and stock by émanations from the défendants' 
smelter, as well as to that of many farmers within that portion of Deer 
Lodge Valley referred to as the "Smoke Zone," and as to the alleged 
continuing and destructive effect of such émanations, there is also a 
large amount of testimony and other évidence tending to show that 
since the remodeling of the Washoe Smelter, in 1903, no appréciable 
damage has been done by its opérations either to the land or stock of 
the complainant, or to that of the farmers within the zone in question. 
Under such circumstances, we do not think an appellate court can be 
reasonably expected to reverse the findings of fact madeby the trial 
judge, substantially confirming those made by the standing master of 
the court, who had thebenefit of seeing the witnesses on the stand, and 
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especially vvhen both the master and the judge had the benefit of a Per- 
sonal view of the premises. 

In Crawford v. Neal, 144 U. S. 585-596, 12 Sup. Ct. 759, 762 (36 L. 
Ed. 552) the Suprême Court said : 

"The canse was referred to a master to take testlmony thereiii. 'and to re- 
port to this court liis fludinss of fact and his conclusions of lavv tliereon.' 
ïliis he did, and the court, after a revîew of the évidence, concurred in his 
findings and eonclnsions. Clearly, then, they are to be tal^en as presump- 
tlvely correct, and unless sonie oitvious error lias intervenod in the appli- 
cation of the law, or sonie serions or Important uiistake has lieen raade in 
the considération of the évidence, the decree shonld he permitted to stand." 

To the saine effect are the cases of Camden v. Stuart, l'14 U. S. 104, 
12 Sup. Ct. 585, 36 t. Ed. 363 ; Tilghman v. Proctor, 125 U. S. 136, 
8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 129 U. S. 512, 9 
Sup. Ct. 355, 32 L. Ed. 764; Evans v. State Bank, 141 U. S. 107, 11 
Sup. Ct. 885, 35 E. Ed. 654; Furrer v. Ferris, 145 U. S. 132, 12 Sup. 
Ct. 821, 36 L. Ed. 649; Davis v. Schwartz, 153 U. S. 631, 15 Sup. Ct. 
237, 39 L. Ed. 289. Especially should this rule be adhered to where, 
as in the présent case, the trial judge, as well as the master, had the 
benefit of a personal inspection of the premises. McCarthy v. Bunker 
Hill & Sullivan Mining Co., 164 Fed. 927-940, 92 C. C. A. 259. 

The fairness of the trial judge, as well as of the master, in the trial 
and décision of the case, is vigorously challenged by the counsel for 
the appellant, and they urge upon us to protect the farmers in their 
homes and rights against what they assert to be the wrongs and op- 
pressions of wealthy mining corporations. This court is always ready 
and willing to do that in ail proper cases. The writer is himself a 
f armer, and has been for more than 40 years ; but the fact must be 
recognized that there are tvvo sides to almost every case — certainly 
there are two sides to this one — both of which must be carefuUy con- 
sidered in order to reach a just resuit. That, \ve think from the rec- 
ord, was carefully and impartially donc by the learned judge of the 
court below, as shown by his opinion rendered in the cause. There is 
nothing in the record tending to show any unfairness either on his part 
or on the part of the master, and, regarding the former, his fairmind- 
edness and high personal character are well known to us from associa- 
tion with him while he was upon the fédéral bench in this circuit. The 
record shows that so anxious was the trial judge to do exact justice 
between the parties, that after announcing his conclusion that the in- 
junction should be denied, thinking it might be possible for the défend- 
ant companies, by the construction of some additions to their plant, or 
that some new method might be devised and put into effect by which 
the slight damage which he found to exist from its opération might 
be reduced or entirely overcome, the court retained the cause for the 
purpose of taking further testimony in respect to that matter, giving 
each party an opportunity to présent such évidence as they might be 
able to obtain within a stated time, and after hearing such évidence as 
was presented by the défendants — the complainant failing to produce 
any — found that the défendants had taken every précaution possible 
to prevent any deleterious effects from the opération of their plant, 
and accordingly entered final judgment. 
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The record shows that less than one-third of the farmers of Deer 
L,odge Valley side with the complainant in his contention, and that the 
testimony of many of the farmers within the "Smoke Zone" is to the , 
effect that since . the remodeling of the smelter in 1903 there has been 
no appréciable damage done to the crops or stock of the farmers in that 
territory. Counsel for the complainant seem to think that ail such wit- 
nesses were in some way under the control or in the interest of the 
défendants to the suit, and, indeed, that ail of the testimony of the nu- 
merous witnesses, to the efïect that since the remodeling of the smelter 
no appréciable harm has resulted to the crops or stock of the farmers, 
is either false or entirely unreliable. We cannot so hold. A number 
of the witnesses for the défendants who, in efïect, so testified, are men 
of national, and some of them of international, réputation in respect to 
the subjects upon which they testified, and the positions respectively 
held by them are good évidence of their personal character. And with 
respect to the farmers who testified on behalf of the défendants, how 
can we know or be reasonably expected to hold that they are any the 
less truthful and reliable than the farmers who testified on behalf of 
the complainant? It has been said that in the nature of things the 
enormous quantity of sulphur and arsenic thrown into the atmosphère 
by the stack of the défendants' smelter must find lodgment somewhere, 
and much reliance is placed by the complainant's counsel on the testi- 
mony of his principal chemical expert, Dr. Swain. Without regard to 
the expert testimony on behalf of the défendants tending to show that 
it was impossible to ascertain with any degree of accuracy the volume 
or contents of the smoke stream issuing f rom the défendants' smelter 
by reason of its Varying physical condition, due to changes of tempéra- 
ture and the différent velocities the smoke stream moved in différent 
portions of the stack for various reasons, we make brief référence to 
some of the testimony of Dr. Swain. He undertook to ascertain the 
contents of the smoke stream and gave as a resuit of his experiments 
the smoke velocity as 55.92 feet per second, the volume of smoke for 24 
hours 2,340,000 cubic feet, which he reduced to 2,000,000 cubic feet 
as eminently fair. He calculated the AS2O3 for 24 hours as 48,100 
pounds, reduced as a reasonable estimate to 44,000 pounds, and gave 
as analysis of his smoke sample 10.9 millimeters of arsenic per cubic 
foot of smoke. Being asked how he measured the volume of smoke 
that he analyzed, the witness answered : 

"A. The volume of smoke was determined by insertiiig Into the stack, to 
a distance exactly equal to the distance we inserted the sampling tube — two 
iron pipes leading to what Is known as 'Pitot tube.' ïhis Pitot tube has one 
aperture directed downward in the opposite direction to the smoke stream, 
two other apertures, which are slits Inside of the tube, latéral to the smoke 
stream, and thus connected separately to a glass U-tube carrying ether, and, 
by using this maometer, we measured the change, for in the ether column 
we had a measure of the pressure of the moving mass of gas. By using a 
formula proved to be correct, we converted pressure into ternis of velocity 
feet per second, and then a mathematical ealculation based on tlie tempéra- 
ture of the stack glves the feet per second passing at the point in the stack 
opposite our apparatus. A simple ealculation also gives us the volume per 
24 hours thrown out." 

He gave as the diameter of the tube through which the smoke was 
drawn as ^/le ef an inch, and the diameter of the stack as 33^3 feet. 
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He admitted some errors in his work, and stated that there are neces- 
sarily errors in such work, but also testified that he had allowed for 
errors in his final reasonable estimate. He testified, also, in effect, as 
stated by the court below, that the slightest mistake in the chemical 
analysis in trying to arrive at the amount of arsenic would be multi- 
plied by millions and millions. He testified, also, that he did not know 
in how many différent forms arsenic was présent in the smoke, and 
that its ill effect would dépend upon the poisonous character of the 
arsenic and be measured by the solubility of the substance in water and 
digestive juices. Being asked the question: 

"When the smoke would be distributed over the Deer Lodge Valley, so as 
to envelop the saine with the trloxlde of arsenic Ingrédients contained in 
it, whieh you hâve testified to, what, in your opinion, would be the effect 
or condition arising from the smoke as it passed over and enveloped the 
Deer Lodge Valley — in so far as this arsenic or trioxide of arsenic is con- 
cerned?" 

He answered: 

"A. I would expect a partial déposition of the solid substance. 

"Q. On the lands? 

"A. On the surface exposed. 

"Q. Well, do you mean by that, Doctor, that a part of the solld bodles 
and trioxide of arsenic, in whatever form it might be, would remain eontin- 
uously In the atmosphère, or would it finally ail be deposited somewhere? 

"A. That is not a reasonable assumption, I thlnk, to believe that it would 
be permanently suspended; but no man has a measure of the rate of déposi- 
tion of the finely divided solid particles from the atmosphère. 

"Q. Then your opinion would be that sooner or latèr it was ail to be 
deposited somewhere; that is, precipitated? 

"A. That Is a perfectly sound and reasonable assumption." 

[2] Taking the testimony of Dr. Swain, regardless of that of the 
expert witnesses of the défendants on the same subject, we think it 
far too indefinite and uncertain to overcome the findings of the court 
to the effect that since the remodeling of the smelter in 1903 the éma- 
nations hâve only affected the property of the complainant and the 
other farmers within the "Smoke Zone" in a very slight degree. Ac- 
cepting those findings, as we must, we think the judgment denying the 
injunction prayed for and remitting the complainant to an action at 
law for such damages as he has really sustained should be affirmed, 
under the established doctrine of the Suprême Court of the United 
States and of this court to the efifect that in such cases it is proper to 
consider ail of the facts and circumstances of the case in order to dé- 
termine the equities, including comparative damages, where, as in the 
présent case, it is sought to enjoin a lawful business, and to withhold 
the writ where it appears that it will necessarily operate contrary to 
the real justice of the case. See Parker v. Winnipiseogee Lake & 
Woolen Co., 67 U. S. 545-552-553, 17 h. Ed. 333; New York City 
V. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Kansas v. Colo- 
rado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956; Georgia v. Tennes- 
see Copper Co., 206 U. S. 230, 27 Sup. Ct. 618, 51 L. Ed. 1038; Moun- 
tain Copper Co. V. United States, 142 Eed. 625, 73 C. C. A. 621; Mc- 
Carthy v. Bunker Hill & Sullivan Min. Co., 164 Fed. 927, 92 C. C. A. 
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259; Bonaparte V. Camden, etc., R. R. Co., Fed. Cas. No. 1,617; Ed- 
wards V. Allouez Min. Co., 38 Mich. 46, 31 Am. Rep. 301. 

The judgment is affirmed. 

In view of the irhportance of the case and the size of the record, we 
direct that our mandate be stayed for six months to enable the appe- 
lant to apply to the Suprême Court for a writ of certiorari should he 
so désire. 



BALTIMORE & O. R. CO. v. TATLOR. 

(Circuit Court of Appeals, Fourth Circuit. March 31, 1911.) 

No. 991. 

L Négligence (§ 136*) — Questions ïoe Court ob Juky. 

Questions of négligence do not Ijecome questions of law for the court, 
exeept wtiere the facts are sucti that ail reasonable men draw the same 
conclusion from them ; tlie court being unauthorized to withdraw the 
•case from the Jury unless the conclusion follows as a matter of law that 
no recovery can be had on any view which ean be properly taken of the 
facts the évidence tends to establlsh. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 277; Dec. Dig. 
§ 136.*] 

2. Masteb and Servant (§ 286*) — Death op Servant— Raileoads—Defective 
RoADBED— Négligence— Question eoe Jury. 

In an action for the death of a rallroad engineer by the collapse of a 
part of the roadbed as he v?as passing over it at night, évidence held to 
require submission of defendant's négligence to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. f 286.*] 

8. Master and Servant (§ 112*) — Death dp Servant— Railhoads— Mainte- 
nance op Wat— DuTY or Railroad Company. 

A rallroad company Is bound to use reasonable càre to make and main- 
tain its roadbed in a reasonably safe condition for the use of trainmen 
in operating trains over It, and If It is négligent in this regard, and by 
reason thereof a tralnman is kllled while at his post of duty, the railroad 
Company Is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 218- 
223 ; Dec. Dig. § 112.*] 

4. Death (| 96*) — Weongeul Death — Damages— State Law. 

Where a railroad engineer was killed in West Virginia owing to the 
collapse of a portion of the rallroad company'a roadbed, due to the lat- 
ter's négligence, an instruction that if plaintilï was entltled to recover 
the Jury should flnd for her sueh damages as they might deem fair and 
just, not to exceed $10,000, was authorized by Code W. Va. c. 103, §§ 5, 6, 
ereating a right of action for wrongful death, and declaring that In every 
such action the jury may give such damages as they shall deem fair and 
just, not exceedlng $10,000. 

[Ed. Note. — For other cases, see Death, Dec. Dig. § 96.*] 
6. Masteb and Servant (§ 217*) — Death dp Sebvant—Raileoads— Opération 

— ASSUMED RiSK. 

Décèdent, a railroad engineer, who was kllled by the collapse ot a por- 
tion of a fin while he was operating a train over the same at night, dld 
not assume the risk of the safèty of the track, unless he knew its dan- 



BALTIMORE & 0. E. CO. V. TAYLOR 829 

gerous and defective condition, or unless it was so open and obvions that 
lie would be presmned to bave knowledge thereof. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. § 589 : 
Dec. Dig. § 217.* 

As.snmptioJi of risli incident to empioyment, see note to Cbesapealie & 
O. K. Co. V. Hennessey, 38 G. C. A. 314.] 

6. Master and Servant (§§ 112, 125, 205*)— Injukies to Servant— Defec- 

tive EiOÀDBED. 

It is the duty of a railroad compàny to see that its tracks are main- 
tained in a reasonably safe condition, and if a traclc, thougli originally 
constructed in a safe manner, beeomes dangerous, and sucb daugerous 
condition was not Imown to an engineer using the traclv and was not ob- 
vions, it did not devolve on him to examine the road, but lie could pré- 
sume that the railroad company had performed its duty, and if it kuew 
or could bave known by reason.alile care of the unsafe condition of tlie 
roadbed. and the engineer was exerelsing ordiuary care wlien he v.-as 
kifled without knowledge of the det'ect because of the unsafe condition 
of the track, the railroad was liable therefor. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 21S, 
243, 547; Dec. Dig. §§ 112, 125, 205.*] 

7. Master and Servant (§ 157*) — Deatii of Servant— Eailroads— Notice ok 

Danger. 

Décèdent, a railroad engineer, was killed by the derailnient of his en- 
gine owing to the collapse of a portion of a fill which had beconie water- 
soaked during a freshet. The railroad company for three days prior to 
the accident had suspended opérations over the division in iiuestion ex- 
cept for work trains, and on the fourth day. on which décèdent was 
killed, operated trains only under spécial télégraphie orders. On ap- 
proaebing a station and before reaching the fill, décèdent received a tél- 
égraphie order Informing him that the fill was settling and te "run slow." 
Defendant's trackmen at the point in question, some time prior to the 
arriv.ll of deeedent's train, had knowledge that the fill was in a danger- 
ous condition and that the earth was washed eut under the ties ; but no 
effort was ninde to protect deeedent's train or to give him any further 
warniiiff of the danger, though this might easily hâve been done by sig- 
nal. HeUl. that deeedent's télégraphie order was not such a warning of 
the danger as to charge him with notice of the dangerous condition of 
the tracli. 

[Ed. Note. — F'or other cases, see Master and Servant, Cent. Dig. § 303 : 
Dec. Dig. § 157.*] 

8. Master and Servant (§ 289*) — Death of Servant — Kailroads — Cok- 

tributoby Negijoenoe. 

In an action for the death of a railroad engineer by the coUapse of a 
fill. whetlier he vlolated his orders to "run slow" over the flll hel4 for 
the .iury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

9. Master and Servant (§ 27S*)— Deatii of Servant — Defective Roadbed— 

Care Required. 

Where décèdent, a railroad engineer, was killed by the collapse of a 
flll, and there was évidence that the fill was improp'erly constructed in 
the first instance, and that, prior to ordering décèdent to tnke a train 
over the track. the railroad company had knowledge that the flll was 
sinking and was in a dangerous condition, such facts were sutfieient to 
.iustify a fînding that the railroad company in the exercise of ordinary 
care sliould hâve kept a watchman at that point day aud night in order 
to observe and record any change in the flll and notify the operatives 
of trains approaching the same of its condition. 

[Ed. Note. — For other cases, see Jlaster and Servant, Dec. Dig. § 278.*] 

•For other cases see same topic & § nxtmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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10. Master and Servant (§ 185*) — Injuries to Servant — Fellow Servants. 

Whether a servant, by whose négligence another servant Is injured, 
is a f ellow servant, dépends on whether the négligent servant was en- 
gagea In performlng a nonassignable duty of the master or the work of 
an ordinary servant. 

[Ëd. Note. — For other cases, see Master and Servant, Cent. Dig. § 385; 
Dec. Dlg. § 185.*] 

11. Master and Servant (§ 198*) — Death of Servant — Railroads — En- 

GINEER AND THACK FOREMAN FELLOW SERVANTS. 

Where décèdent, a railroad engineer, was killed by the coUapse of a 
fill owing to the négligence of a track foreman employed to superintend 
the work of maintalning the roadbed and keeping it In proper repair, 
décèdent and such foreman were not fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
493-514; Dec. Dlg. § 198.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 0. C. A. 668 ; Fllppin v. Kimball, 31 C. C. A. 286.] 

12. Master and Servant (§ 265*) — Death of Servant — Assumed Kisk — 

BURDEN OF PrOOF. 

In an action for the death of a railroad engineer by the collapse of a 
portion of the roadbed, the burden of provlng assumed risk, and that 
décèdent had knowledge of the extraordinary danger, was on the railroad 
Company. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 892; 
Dec. Dlg. § 265.*] 

13. Master and Servant (§ 265*) — Oontributort NEGLiaENCE — Burden of 
Proof. 

In an action for death of a railroad engineer by reason of a defect 
in a track, the burden of provlng contrlbutory négligence was on the 
railroad company. 

[Ed. Note. — l'or other cases, see Master and Servant, Cent. Dig. § 893 ; 
Dec. Dig. § 265.*] 

14. Master and Servant (§§ 96, 227*) — Death of Servant — Défenses— AcT 

OF GoD — CONTRIBUTORY NEOL.IGENCB — INSTRUCTIONS. 

In an action for the death of a railroad engineer due to the collapse of 
a portion of a fill owing to hlgh water, the court properly charged that 
if decedent's death was caused by an act of God, to wlt, the extrême 
flood and wiuds causlng the fill to settle and become undermined, which 
condition reasonable care and attention by défendant could not dlscover 
or repalr, or decedent's death was caused by contrlbutory négligence, or 
botli causes comblned, plaintlff could not recover. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
162, 668; Dec. Dlg. §§ 96, 227.*] 

15. Master and Servant (§ 270*) — Death of Servant — Railroads — Opéra- 
tion. 

In an action for the death of a railroad engineer by the collapse of a 
portion of a fill, the court properly charged that If the sons of the vratch- 
man in charge of the watch box near the fill were notlfled of the dan- 
gerous condition, and, neither of them knowlng of the approaehing train, 
one went to notify hls father and the other to notify the telegraph op- 
erator, and both aeted as promptly as possible to prevent any accident 
or damage to passing trains, such faets should be consldered in connec- 
tion with the other évidence on the question of the railroad company's 
négligence. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 270.*] 

In Error to tlie Circuit Court of the United) States for tlie Nortli- 
ern District of West Virginia, at Parkersburg. 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by Hettie G. Taylor, as administratrix of Harry B. Taylor, 
deceased, against the Baltimore & Ohio Railroad Company. Judg- 
ment for défendant, and plaintifï brings error. Affirmed. 

Thls is an action Instituted by the administratrix of Harry B. Taylor, de- 
ceased, against the Baltimore & Ohio Railroad Company in the circuit court 
of Wood county, W. Va., from which it was removed to and tried in the Cir- 
cuit Court of the United States for the Northern District of West Virginia ; 
trial resulting in a judgment for the plaintiff, to which thls writ of error has 
been sued out by the défendant company. 

The cause of action is based upon the death of the plaintifï's décèdent by 
the alleged négligence and wrongful acts of the défendant company. Taylor 
was an engineer in the eniploy of the railroad company. At the tlme of his 
death he had been in sueh employ as engineer more than flve years, having 
been promoted from the position of flreman. He was 33 years old, was a 
strong, vigorous man, in good health, of temperate habits, and good character, 
and left surviving hlm a wife and one ehild, a boy 2% years old. 

The railroad company at the tlme was operatlng among its other lines one 
extending from Wheeling to Kenova, in West Virginia, a distance of over 200 
miles whoUy along the banks of the Ohio river. In January, 1907, the opéra- 
tion of this Une of road had been greatly Impeded by the hlgh waters of this 
river, and for the three days prier to the 22d of this month opérations had 
been altogether suspended except as to work trains engagea In the repair. 
On the 22d, however, the waters had so far reeeded that opérations had been 
resumed and trains were running under spécial télégraphie orders between 
the stations of Parkersburg and Point Pleasant, a distance of about 80 miles, 
in or near the mlddle of the line. At or about 1 o'clock in the afternoon of 
the 23d a snecial train, consisting of an engine, tender, and 2T freight cars, 
some of which were loaded with steel rails, was ordered out of Parkersburg 
yard to proceed down the river or south toward Point Pleasant, sub.lect solely 
to télégraphie orders. Taylor was engineer on this train. His train arrived 
at Ravenswood, .3.3 miles below Parkersburg, some tlme after C o'clock, where 
orders 25 and 67 were received by its conductor and Taylor, the engineer. 
Order No. 25 dlrected réduction of speed to 10 miles per hour between certain 
points set forth, to 6 miles per hour between certain other points, and then 
set forth: "Fill at bridge just east of Ix)ngdale is settling. Run slow. No 
water at Letart or Spillman." The station of Letart was 16 miles below Ra- 
venswood and was a télégraphie one. When the train arrived there, the 
white signal was displayed. indicating that Its block was clear, no orders 
were there for it, and that It was at liberty to go head. Some 2% miles be- 
low Letart (sometimes spoken of as south and sometimes west in the record) 
was a fill, some 150 feet long and 30 feet high, in the deepest place, which 
had originally been a trestle ; but In 1901 a stone or concrète arched culvert 
had been put in to allow a small stream to pass through, and the place had 
been then fllled with sand, gravel, and other earth material. Backwater from 
the river through this arch had filled the low ground both above and below 
this iill to within a few feet of Its top. When Taylor's train reached this 
fill, it was running at a speed variously estimated at between 10 and 15 miles 
an hour. When the engine went on It, the flU sank, "squashed out," as the 
witnesses expressed it, the rear of the engine sank down and overturned, 
kllllng Taylor, his flreman, and a brakeman who were at the time on the en- 
gine. 

The allégations in the déclaration in effect charge the railroad company 
with négligence, in that it dld not use due and proper care in maintainlng thïs 
flU and its roadbed there in a safe and proper condition ; did not make prop- 
er inspection and tests to ascertaln its unsafe and dangerous condition ; did 
not employ suitable and sufflcient servants to keep and maintain it in such 
safe condition ; furnlshed to décèdent an unusually large, heavy, and unsuit- 
able engine to operate his train upon the then known condition of the road- 
bed; that with knowledge of the unsafe and dangerous condition of this fill 
and roadbed it neglected to Inform Taylor thereof, as if could hâve done in 
time to avoid the accident, but, on the contrary, displayed the white signal 
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to him at Letart, which directed hini in effect to proceed with assurances of 

safety. 

A demurrer to thls deeln ration was entered and overruled by tlie court be- 
low, and the défendant entered a plea of not guilty ; Its défense beiiig in ef- 
fect a gênerai déniai of liability, an assertion of disobedience of orders by 
décèdent, and contributory négligence aud assuiuption of rislc on his part. 

A trial by jury was had, a verdict for $10,000 damages rendered, a motion 
to set aside which was made and overruled, numerous exceptions to rulings 
of the court and to instructions given and refused were taken, and the case 
is now hère for review upon 22 assignments of error. 

B. M. Ambler and J. W. Vandervort (Van Winkle & Ambler, on 
the brief), for plaintiff in error. 

Lewis N. Tavenner (V. B. Ar'cher, on the brief), for défendant in 
error. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
As appears from the statement of facts, it is insisted by the défendant 
below: (a) That the évidence was not sufficient to sustain a verdict 
against the défendant; (b) that the décèdent assumed the risk inci- 
dent to his employment ; (c) that his own négligence contributed to 
the cause of his death. 

[1] The first assignment of error relates to the refusai of the court 
below to direct a verdict in favor of the défendant. The gênerai rule 
bearing upon this point is well stated in the case of Kreigh v. West- 
inghouse & Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984. In 
that case the court, among other things, said : 

"Questions of négligence do not become questions of law to be decided by a 
couit, except 'where the facts are such that ail reasonable men draw the 
same conclusion from tliem,' and the case is not to be withdrawn from the 
.iury unless the conclusion follows as a matter of law that no recovery can be 
had upon any view which can be properly taken of the facts the évidence 
tends to establish." 

[2] The évidence in this case is such that reasonable men might 
reasonably differ as to the inferences to be drawn therefrom, and, 
nnder thèse circumstances, we do not deem it necessary to enter into 
an extended discussion of the facts at this juncture in determining 
this point, further than to say that a caref ul considération of the same 
leads us to the conclusion that the refusai of the court below to direct 
a verdict in favor of the défendant was eminently proper. 

[3] The second assignment of error is as to instruction No. 2. In 
this instruction the court told the jury that it was the duty of the de- 
fendant Company to exercise reasonable care and diligence to make and 
maintain its track and roadbed in a reasonably safe condition for the 
use of the engineer in running locomotives over it, and that if the jury 
believed from the évidence that the défendant company, its agents or 
servants, had neglected to keep its track, roadbed, and fill in a safe 
condition, and that by reason of such négligence on the part of the 
défendant company the plaintiiï's décèdent was killed by the derail- 
ment of his engine while at his post of duty, in the service of the rail- 
road company, then in that event the défendant company would be 
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guilty of such wrongful act, neglect, and default, and the plaintiff 
woiild be entitled to maintain her action, and that the jury should find 
for the plaintiff such damages as they might deem fair and just, not 
to exceed the sum of $10,000. The following citations sustain this 
instruction of the court : Searle v. Railroad Company, 32 W. Va. 
370, 9 S. E. 248 : Long Pôle Lumber Company v. Cross, 180 Fed. 
7, 8, 103 C. C. A. 359; Turner v. Norfolk & Western Railway Com- 
pany, 40 W. Va. 675, 22 S. E. 83 ; 3 Elliott on Railroads, § 1297, p. 
2046. 

[4] That portion of tHe instruction in which the court told the jury 
that the plaintiff would be entitled to recover such sum as they might 
deem fair and just, not exceeding the sum of $10.000, was based upon 
the law of the state of West Virginia. Code of West Virginia, c. 103, 
§§ i and 6, read as f ollows : 

"Wlienever the death of a person shall be caused by wrongful act, neglect 
or default, and the act, neglect or default is such as would (if death had nôt 
ensued) hâve entitled the party Injured to maintain an action to recover dam- 
ages in respect thereof ; then, and in every such case, the person who or the 
corporation which, would hâve been liable if death had not ensued, shall be 
liable to an action for damages, notwithstanding the death of the person in- 
jured, and although the death shall hâve been caused under such circum- 
stances as aniount in law to murder in the first degree, or manslaughter." 

"Every such action shall be brought by and in the name of the Personal 
représentative of such deceased person ; and the aniount recovered in every 
such action shall be distributed to the parties and in the proportion provided 
by law in relation to the distribution of Personal estate left by persons dying 
intestate. In every such action the jury may give such damages as they shall 
deem fair and just, not exceeding ten thousand dollars." 

While the court instructed the jury that in no event would the 
plaintiff be entitled to recover a sum in excess of $10.000, yet the 
question as to the actual amount of damages the plaintiff was enti- 
tled to recover, under the pleadings and évidence, was properly left to 
the détermination of the jury. 

[5, 6] The third and fourth assignments of error pertain to the 
rulings of the court below in giving instructions 4 and 5, as requested 
by thé plaintiff. Instruction No. 4 relates to the assumption of risk. 
The court instructed the jury that when the engineer entered the serv- 
ice of the Company he did not undertake to assume the safety of the 
défendant company's track, roadbed, and fills, unless he knew the de- 
f ective and dangerous condition, or unless the same were so open and 
obvious that he would be presumed to hâve knowledge of them. That 
he did not by virtue of his contract of employment assume any risk 
incidental to the use of a defective track, or defectively constructed 
fill, or defective fiU, of which defect he was ignorant, unless such de- 
fects and imperfections were open to observation, and in that event 
he would be presumed to know of them. 

The court also instructed the jury that it was the duty of the de- 
fendant Company to see that its tracks were constructed in a reasOn- 
ably safe manner and maintained in a reasonably safe condition at the 
place of the casualty. If the track and fîll although originally con- 
structed in a safe manner became unsafe and dangerous from any 
cause subsequently occurring, and the unsafe and dangerous condition 
186 F.— 53 
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of the same was unknown to the deceased and was not obvious and 
open to observation, that it did not devolve upon the deceased to ex- 
amine and inspect the road and fill to ascertain any defects, but that 
he had the right to présume that the défendant company had per- 
formed its duty in respect to maintaining the tracks and fill in a rea- 
sonably safe condition. 

In the fifth instruction the court stated to the jury that if they 
should find from the évidence that the track or fill at the place of the 
casualty were not kept in a reasonably safe condition for use by the 
engineer, whose duty required him to use said track at the time he was 
killed by the derailment of his engine, and further that if they should 
believe from the évidence that the défendant railroad company knew, 
or might hâve known, by the exercise of reasonable care and pru- 
dence, of the defective and unsaf e condition of the roadbed and' fill, 
and if they should further believe from the évidence that the deceased 
was exercising reasonable and ordinary care for his own safety at the 
time he was killed, and that he had no knowledge of the defect and 
danger, either actually or presumptively, as stated in the fourth para- 
graph of the instruction, and that his death resulted from the unsafe 
condition of the track, then the plaintiiï would be entitled to recover 
such damages as the jury might deem fair and just, not exceeding the 
sum of $10,000. 

This instruction very clearly shows the extent to which the deceased 
assumed the risk incident to his employment, and also properly defines 
the law as respects the duty the défendant company owed him in the 
construction and maintenance of its track, and, under thèse circum- 
stances, we think, is fully sustained by well-established précédents. 
4 Thompson, Négligence, §§ 3772, 4261 ; Long Pôle Lumber Com- 
pany V. Gross, 180 Fed. 7, 8, 103 C. C A. 359 ; Patton v. Southern 
Railway Company, 82 Fed. 979, 27 C. C. A. 287. 

[7] It is insisted by counsel for the défendant company that order 
No. 25, which was delivered to the deceased about two hours before 
his death, warned him of the risk and danger involved in the trip he 
was about to make, and that therefore he assumed the same. 

It appears from the statement of facts: That at the time this acci- 
dent occurred the opération of this line had been greatly impeded by 
the high waters of the Ohio river, and that for three days prior to 
the time of the accident opérations had been altogether suspended ex- 
cept the work trains engaged in repair work. On the 22d the water 
had so far receded that trains were allowed to run under spécial tél- 
égraphie orders between the stations of Parkergburg and Point Pleas- 
ant, a distance of about 80 miles, in and near the middle of the line. 
That at or about 1 o'clock on the afternoon of the 23d a spécial train, 
consisting of an engine, tender, and 27 freight cars, some of which 
were loaded with steel rails, was ordered out of Parkersburg yard 
to proceed down the river or south toward Point Pleasant, subject 
solely to télégraphie orders. The deceaSed was engineer on this train. 
When the train arrived at Ravenswood, some time after 6 o'clock, the 
conductor and engineer received orders Nos. 25 and 67. By order 
No. 25 the engineer was directed to reduce speed to 10 miles an hour 
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between certain points and to 6 miles an hour between certain other 
points. Then appeared the following: 

"Fill at bridge just east of Longdale Is settling. Run slow. No water 
at Letart or Spillman." 

Notwithstanding the fact that the engineer was directed by this 
order to run slow at the point where the accident occurred, yet there 
was no évidence oflfered by the défendant to show what the words 
"run slow" were intendedi to mean. To "run slow" is an indefinite ex- 
pression, and, in the absence of any évidence as to the interprétation 
to be given the same, it necessarily follows that the expression means 
that the engineer is to exercise his own discrétion as to the rate of 
speed he is to run his engine, and this, of course, would dépend very 
much upon the character of the road over which he might be operat- 
ing his train. For instance, i£ an engineer should be given instruc- 
tions to run slow, he would naturally run much slower where the 
grade was heavy and where slides were likely to occur Ihan he would 
in a level tract of country where the conditions were altogether dif- 
férent. 

It is contended by counsel for plaintifï that, if the défendant Com- 
pany had exercised reasonable care in the inspection of the fill at this 
place, it could hâve discovered its unsafe condition, and that had it 
been in possession of such knowledge it would hâve limited the speed 
at that point, so as to avoid the danger to which the engineer was 
exposed, in the same manner that it did with respect to the other 
points mentioned in the order, and that theref ore the accident was due 
to the failure on the part of the défendant company to exercise rea- 
sonable care in properly inspecting and maintaining its roadbed at 
this point. 

It is admitted that there had been a freshet which had completely 
submerged the company's track at many points along its line. The fact 
that the company had ordered its trains run under spécial télégraphie 
orders shows that it had knowledge as to the dangerous condition of 
its traçk. This was sufficient to put the company upon inquiry as to 
any defects of construction and any changes that were likely to occur 
in the condition of the track, and to require at its hands the exercise 
of reasonable care and caution in maintaining and keeping its roadbed 
in proper repair. 

As we hâve stated, the deceased assumed the ordinary risk incident 
to his employment; but, on the other hand, it has been repeatedly 
held that the servant does not assume any risk occasioned by the nég- 
ligence of the master except such as are open and obvions or as to the 
existence of which he has knowledge. 

It is alleged in the déclaration that the railroad company was négli- 
gent, in that it failed to keep the fill at the bridge where the acci- 
dent occurred in a reasonably safe condition. The duty to keep its 
i-oadbed, fiUs, etc., in good repair and in a reasonably safe condition 
is imposed upon the master, and this is one of the nonassignable du- 
ties — a duty which devolves upon the master at ail times, and the 
failure to perform this duty has invariably been held to be négligence. 
That the company had notice of the unsafe condition of this fill dur- 
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ipg the early part of the day '0,n which the accident occuïred is shown'i 
by the évidence. It is true that Section Foreman Finicum testified- 
that he had two or three hands t.here at work and had clone what he 
could to repair the fill, yet there is évidence which tends to show that, 
the work which was donc on that occasion was riot of sucli a character 
as to strengtheri the filL , 

A. C. Brown, a witness for the plaintiiï, among other things, testi- 
fîed as follows: 

"I saw the flli while it was being liiade. " The materiat of which it was 
inade loôked to me like red mud, ci; red clay. I was there seven or eight 
times whlle they were fllling it." 

Witness Wolf, in referring to the manner of construction of the 
fill, also testified as follows upon cross-examination : 

"About ail the.y had there was soine gravel oh top of the main areh aloiig: 
this fill. There had been some gravel, and you conld just see the red mud 
f rom the top. It was not red mud that they put uuder the ties ; the red mud 
was uuder that, and they put it there. I stayed up that night to see this 
train cross there linowing of the water heing up, and knowing the conditions- 
of that place it eaused me to stay up." 

This witness also testified further as follows : 

" ♦ ♦ • I was not présent when the flll was coustructed. I saw it after 
it was torn down; . I could see the material. Never worked at building bridges 
or fiUs. I do not spealî altogether frora the condition of the fill after the 
train had gone over It. I would not hâve considered the flll sutficient for a 
good public road and I bave done some road building." 

Hiram Rollins,'a witness for the plaintiff, also testified as follows: 

"I réside at Letart, which is betweeu two and three miles from the fill this 
side of Longdale. On the night of Jauuary 23, 1007, I passed over that flll 
going down in the forepart of the day near noon, and I came up after night, 
after the evening train had Just passed over. About noon the flll was inun- 
dated with water and looked like a part of the track was settling, but the 
track was out of water from the top of the fill ; that is, the rail down 
to the water, about noon, was about six feet. A couple of men were not 
far from the fill, Wynn Boston and Clark Ahrnt. They w-ere traekmen; had 
shovels worklng on the road. In the evening I had been to Racine, Ohio, 
after a casket for a child, and *as waiting for the evening train. The train 
did not corne. I, left the outside box and carried the casket. That is the 
way I came to walk over there in the dark with it. But the moon was 
shlning. It wfts light enough to see to walk without a light. The flll at that 
time was Impassable. It had slipped out and left about two rails bare to the 
side of the traok. I had to walk on one side next to the river to keep from 
slipping down iiito it. The dlrt had left the ties and slipped into the water 
on the side next to the river. The ties were supported by the earth, if they 
had any support. I hurried on up to the watehhouse and informed the wàtch- 
man of the' condition of the place, and 'to protect it from life and limb.' I 
was not a railroader, but I knew he ought to know how to protect that hole 
when he would find out it was there. I found the watchman and others 
there. I called for the watchman, and he came to the door. I gave him no- 
tice of the flll belng out of shape for the train to go over it, and told him to 
protect it. He failed to do that, or he would hâve kept the train out of it. 
I knocked at the door and called for the watchman. He came to the door. 
There was three or four in there, and he informed who he was, and I told 
him that the flll was giving away, and to go down and protect it. Ile started 
up thé road to do something he was told to do. I only told him what I had 
seen. I dldn't know that the train was coming, and I do not know whether 
he did or not. * * *" 
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Geo. W. Delinger, a witness for the plaintiff, also testified as fol- 
lows: 

"I bad been at the watch box before the accident vvith Floyd Finlcum 
Henry Delinger, and Henry Fiuicuni. We were having a ganie of seven-up, 
playing cards. Hirani Rollins came aloug and told us, Mr. Finieuni, the 
watchman, that tb.e till was ont of sliape : that it was sone for about two 
lengths middleways of. the tiep — that is, that the fil] had gone in the river 
two rail lengths to abont niiddlewayK of the ties. Flnicnm said lie woiild go 
home and tell bis father about it. Mr. Finicuui was employed us a watchmnn. 
He was employed to work on the road and was watching at the tinie. He 
said tliat his father told hiui if anytbiiig happened for hini to coiue and let 
him know. 1 told him I would go and tell his father, and he said no, that 
he would go. His father was section t'oreman, and this son was acting as 
watchman. I said to him wbat if a train cornes down while yon are gonc 
over there, and he said. 'Let her go to bell.' He went on lionie np tlie track ; 
passed our house. and T went on up the tracl: to our house. 1 wns not ^vith 
him after that. He did not leave a lantern sticking or hanging at the v.'atch 
box." 

Notwithstanding the condition of the fîll owing to the récent rains; 
Finicum made no further inspection at this point after 11:30 a. m., 
but contented himself by having Mr. Boston go about 6 o'clock in the 
afternoon, who reported that it was not necessary to hâve a guard or 
watchman about the fill. He pursued this course despite the fact tliat 
it was his duty as section foreman to keep the track in good repair 
and to observe any change that might occur at the fill on account of 
the high waters. 

Instead of remaining there or having some one go to the fill at 
stated intervais to observe any change in the condition of the same, 
the foreman left his son at the watch box with instructions that "if 
anything happened to let him know." This young man, in utter dis- 
regard of the orders which had been given him by his father, in Com- 
pany with some of the neighbor boys, was in the watchman's house 
engaged in a game of cards, paying no attention whataver to the con- 
dition of the fill. While he and his boon companions were whiling 
away the hours at a game of cards, the unfortunate engineer was 
rushing on to sudden death, without the slightest warning or intima- 
tion as to the impending danger that awaited him. Before the ac- 
cident occurred and when the watchman had ample time to flag the ap- 
proaching train, or go to Letart and notify the agent, he, in company 
with one of his companions, walked up the track in the direction his, 
father lived, without displaying a lantern or any other signal to indi- 
cate the condition of the fill, and made not the slightest effort to stop 
the ill-fated train. When his companion said to him, "What if a train 
cornes along v,'hile you are gone over there," his only comment was, 
"Let her go to hell." 

In dealing with the case of the Long Pôle Lumber Company v. 
Gross, 180 Fed. 7, 8, 103 C. C. A. 365, which is somewhat analogous 
to the case at bar, this court said : 

"If. in approaching the bridge, the engineer saw or could hâve seeu, or 
had Knowledge of. the defective condition of the bridge, then under such clr- 
cumstances the doctrine of assumed risk would apply. L'nder the foregoing 
Instruction the question as to whether the plaintiff had knowledge of the 
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dangerous condition of the bridge was submitted to the jury, and the jury 
by Its verdict determlned that question In favor of the plalntiff." 

In determining this question, we should keep constantly in mind 
the distinction between a négligent act of opération and the négligent 
act of the défendant company in failing to perform its duties of con- 
struction and maintenance. In the case of Texas & Pacific Railroad 
Company v. Archibald, 170 U. S. 665, 18 Sup. Ct. 177, 42 L. Ed. 1188, 
the court said: 

"An employé of a railroad company bas a right to rely upon tbis duty (to 
furnish safe cars) belng performed, as, whlle in entering tbe employment be 
assumes tbe ordlnary rislis incident to tbe business, be does not assume tbe 
risli arlslng from bis employer's neglect to perform the duties ovvlng to bim 
wltb respect to the appllances furnlsbed." 

It is true that the engineer was notified that the fîll at this point 
was "settling" and that he must "run slow"; but there was no in- 
timation or suggestion that the fill was likely to give way under the 
weight of the train. Nor was there any suggestion that at 9 o'clock 
the condition of the fill was such as to require the présence of the 
section foreman and his hands, and there was no warning given him 
by the company to the efïect that the fill had become a véritable death 
trap at the time RoUins passed over it. If the engineer had known 
the condition of the fill at that time, and he, notwithstanding his 
knowledge of its condition, had run his train upon it, he would un- 
doubtedly hâve assumed any risk incident thereto. Instead of the 
engineer being notified as to the condition of the fill, he was per- 
mitted to run his train over the same at a time when he was in utter 
ignorance as to its condition. 

General Superintendent Loree testified that he passed over this fill 
at 7:30 on the date of the accident. Among other things, he said: 

"I did not pay very much or any particular attention to the speed over the 
fill itself, but I tblnk we were probably going eigbt or ten miles per bour." 

John F. Taylor, engineer on the train on which General Superin- 
tendent L,oree was riding, testified, among other things, as follows: 

"On .Tanuary 23, 1907, I was on train 719 and passed over this flll east of 
Longdale at a rate of speed, I judge, between elght and ten miles an hour. 
Mr. Loree was on that train. There seemed to be notbing wrong with the 
fill when I went over it. I had this same order No. 25 that day. I passed 
over this flll between 7 and 7:30. It vras darlv. I slowed down when I came 
to it. I am still in tbe employ of the company." 

Hère was another train which the défendant company operated un- 
der order No. 25, and the engineer in charge testified that when he 
reached the fill he "slowed down" and only ran at a rate of between 
eight and ten miles per hour, which is important as throwing light 
upon what might be termed "running slow" under the order in ques- 
tion. 

[8] Whilé some of the défendant company's witnesses testified that 
the train was running at the rate of 15 miles an hour, yet other wit- 
nesses for the plaintiff testified that the ill-fated train was not running 
over: 10 miles per hour at this point. However, in the absence of proof 
as to what rate of speed could be properly termed "running slow," it 
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was impossible for the court to give tlie jury any standard by wliich 
it could be guided in determining whetiier the engineer violated the 
instructions contained in order No. 25 in attempting to cross the fill. 
In view of the nature of this order in this respect, it should be borne 
in mind that there was conflicting évidence as to this point, and the 
court very properly submitted this matter to the jury for its déter- 
mination. 

There is also évidence tending to show that the fill was not properly 
constructed in the first instance, and this évidence bearing upon the 
question as to whether the défendant company properly constructed 
the same was submitted to the jury by the court below. According 
to the évidence of witnesses Rollins, Wolf, and Brown, the fill had 
settled to such an extent that it would hâve gone down under the 
weight of cars heavily loaded (as many of them were) regardless of 
the rate of speed at which the train was running. 

In the sixth instruction, to which exception was taken by the de- 
fendant, the court instructed the jury that a casualty occurring from 
a defective track is not one of the ordinary périls which, in presump- 
tion of law, the plaintifï's décèdent voluntarily assumed when he took 
service with the défendant railroad company; and that the ordinary 
care in respect to the safety of its tracks and fills, which the law put 
upon the défendant railroad company in favor of its servant, varied 
with the risk or danger ; and that the care, in order to be deemed rea- 
sonable, must increase as the risk increases, and diminish as the risk 
diminishes ; and that the law exacts an increased degree of care from 
a railroad company in making provision against the increased risk 
arising by reason of the railroad being built through lands liable to 
flood or backwater; and that if they believed from the évidence 
that the défendant railroad company's track and fill were at the place 
of the casualty constructed through and upon ground where the track 
and fill became liable to be afïected by floods or backwater, and if 
they believed further from the évidence that by reason thereof the 
track and fill became depressed, sunken, and unsafe, and if they be- 
lieved further from the évidence that the engine on which the plain- 
tifï's décèdent was employed as engineer was derailed by reason of the 
defective condition of the track and fill, and that the plaintiff's décè- 
dent was in the exercise of reasonable care on his part, and that by 
reason of the failure of the railroad company to exercise reasonable 
care in either constructing its railroad and fill at the place of the cas- 
ualty in a reasonably safe manner, or in its failure to keep its rail- 
road and track in a reasonably safe condition and repair, then, if they 
should believe from the évidence that the death of Harry B. Taylor 
resulted from the unsafe condition of the track and fill, the plaintifï 
is entitled to recover. 

[8] That the défendant railroad company should hâve exercised 
great care and caution owing to the condition of its track, roadbed, 
and fill, as a resuit of the high waters prevaihng at that time, is un- 
doubtedly true. With the knowledge the défendant company had as 
to the condition of this fill the jury might hâve found that the com- 
pany should hâve kept a watchman at that point day and night in 
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order that any change in the fill might be observed so as to notify the. 
CQnductors and engineers of any trains that might be passing over 
that track while it was in that condition, and the court very properly 
submitted the question to the jury as to whether the défendant Com- 
pany, under the circumstances, exercised reasonable care and caution 
in keeping its track, roadbed, and fill at this point in proper repair. 
[10] It is also insisted that if there was any neghgence it was that 
of a fellow servant. As we hâve already stated, the duty of proper 
construction and maintenance of the roadbed devolved upon the mas- 
ter, and this is a nonassignable duty. In the case of Long Pôle Lum- 
ber Company v. Gross, supra, this court, in referring to this point, 
said: 

"The mie of the fédéral court, as I miclerstand it, as to fellow servants, 
is that, with regard to such employés as we are coiisidermg in tliis case, it 
dépends on wliat tlie négligent servant was dolng; that is to say, that. if the 
servant froni whose negligeuee the plalntilï suffers was eugaged In perforiniug 
a nonassignable duty of the master, he is not a fellow servant of the plain- 
tifC." 

I [11] The court in that case, in his instruction to the jury, correctly 
stated the law as respects the doctrine of fellow servant. In this 
instance it was the duty of Finicum, the foreman, to superintend the 
work of maintaining the roadbed and keeping it in proper repair. 
It also appears that, independent of the knowledge that Finicum had 
as to the condition of the fill, the company had actual knowledge of 
the condition of the same owing to the unusual high waters that had 
prevailed in that région. Under thèse circumstances, it cannot be said 
that the failure on the part of the roadmaster, whose duty it was to 
properly maintain the same, can be pleaded as a défense to this action 
upon the ground that it was the négligent act of a fellow servant. 

[12] It is also insisted that the court erred in giving instruction 
No. 7, which is in the f oUowing language : 

"The court instructs the jurj' that the bnrden of proof as to the assump- 
tion of the risk and the knowledge of the extraordliiary danger to the plain- 
tifC's décèdent, Ilarry B. Taylor, is upon the défendant rallroad company." 

It has been repeatedly held that in a case like the one at bar the 
burden is upon the master to show that the servant knew of the defects 
or dangerous condition of the track, roadbed, and fill, or that the dan- 
gers were so open and obvious that he would be presumed to bave 
had knowledge of them. In the case of Pennsylvania Railroad Com- 
pany V. Jones, 123 Fed. 758, 59 C. C. A. 892, Judge Gray, in speaking 
for the court, said: 

"The View we take of the case presented by the record, in short, is this: 
The jury was warranted in flndiug that the situation maintained by the de- 
fendant below at the locus In quo of the accident was not a reasonably safe 
one, according to the requirements of the law in that behalf, and, as négli- 
gence of the master is never one of the risks assunied by the servant, the 
conclusion that défendant was guilty of négligence, or, in other words, had 
failed in its duty to décèdent, would inevitably follow, unless the affirmative 
défense is establlshed that décèdent was fully informed as to the danger 
arising from such négligence, or that the same was so obvious that he ought 
to hâve Vieen informed thereof; in which case, whether he be said to hâve 
assumed the risk, or hâve waived tlie négligence of his employer, or to hâve 
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lieen guilty of contributory négligence in voluntarily expoaing himself to sucli 
danger, tlie del'endant is not liaWe. Tlie détermination of tliis fact was prop- 
erly left to tlie Jury, and we are not disposed to critieise the conclusion to 
wliich tiie jury in tliis case came, much less to say tliat it was one tliat should 
liave been set aside by tbe court below. We cantiot say, as a uiatter of la\v, 
tbat plnintiff was either guilty of contributory négligence, in not abandoning 
tlie train and refusing to oecupy the station assigiied bim, or tbat by remain- 
ing there, under tbe circuni stances disclosed by the record, he assunied the 
risk of the situation created by the plalntiff's default." 

The foregoing case is analogous to the case at bar, and, applying 
the rule announced therein, we are of opinion that the court below 
did not err in holding that the burden of proof in this respect was 
upon the défendant. 

The next contention is to the efifect that the court below erred in 
giving instruction No. 9 at the instance of the plaintiff. This instruc- 
tion clearly states the law as to the duty of the plaintiff to maintain 
its roadbèd and keep it in reasonable and safe repair, and the court 
also instructed the jury that the plaintiff could not recover if they 
believed from the évidence that Harry B. Taylor was guilty of con- 
tributory négligence in remaining on the engine after lie knew of 
the defective and darigerous condition of the track, and in continuing 
to run the engine over such defective and dangerous portion of the 
railroad track and fill, or if they believed from the évidence that the 
defects-and dangers were so open and obvious that he would be pre- 
sumed to hâve had knowledge of them. Then the court further in- 
structed the jury that contributory négligence on the part of the en- 
gineer would not exonerate the défendant railroad company and dis- 
entitle the plaintiff from recovery if they further believed from the 
évidence that the défendant railroad company might, by the exercise 
of reasonable care and prudence, hâve avoided the conséquences of 
the plaintiff's négligence. 

[13] In instruction No. 10 the court instructed the jury that con- 
tributory négligence is a défense, and that the burden of proof upon 
the issue as to contributory négligence in this case rested upon the 
défendant railroad company. This instruction is sustained by numer- 
ous décisions, especially those of the courts of Virginia and West 
Virginia, as well as the courts of the United States. In the case of 
Inland & Seaboard Coasting Company v. Toison, 139 U. S. 551, 11 
Sup. Ct. 653, 35 L. Ed. 270, paragraph 4 of the syllabus is in the 
following language : 

"That the burden of proof was on the défendant to show that the plaintiff 
was négligent, and that his négligence contributed to the injury." 

In the case of Hough v. Railway Company, 100 U. S. 213, 25 L. 
Ed. 612, Justice Harlan, in speaking for the court, said : 

" * * * That the engineer knew of the alleged defect was not, under 
the circumstances, and as a matter of law, absolutely conclusive of want of 
due care' on his part. ï'ord v. Fitchburg lîailroad Company, 110 Mass. 261 
[14 x\m. Rep. 59bJ, I^aning v. N. Y. C. liailroud Company, 49 N. Y. 521 [10 
Am. Kep. 417]. In snch a case as that presented. the burden of proof to 
show contributory négligence was upon the défendant. Railroad Company 
V. Gladmon, 15 Wall. 401 [21 L. Ed. 1141; Wbarton, Négligence, § 423, and 
authorities there cited in note 1; Indiauapolis & St. Louis Railroad Com- 
pany V. Horst, 93 U. S. 291 [23 L. Ed. 898].' 
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It is insisted that the court erred in giving instruction No. 11. This 
instruction relates to the duty the railroad company owed the de- 
ceased in giving notice of the increased danger. An examination of 
the same leads us to the conclusion that it was not prejudicial to the 
rights of the défendant railroad company. 

[14] In instruction No. 14 the court instructed the jury that if they 
should find from the évidence that the death of the plaintifï's décèdent 
was caused either by the act of God, to wit, the extrême flood and 
winds causing said fill near L,ongdale to settle and become undermined, 
which condition reasonable care and attention by the défendant could 
not discover or repair, or that said death was caused by the contribu- 
tory neghgence of the plaintifï's décèdent or by the two causes com- 
bined, to wit, by contributory négligence of plaintiflf's décèdent, and 
by extrême flood and winds, and was not caused by the négligence of 
the défendant company, then the jury must find for the défendant. 

We think the court fairly presented the two propositions to the 
jury and very properly left the same to its détermination. 

[15] In instruction No. 15 the court instructed the jury that if they 
should find from the évidence that Floyd Finicum and his brother, 
Harry, were notified at the watch box in what is known as the Nar- 
rows about a mile west of Letart, by Rollins about 8 p. m. that the 
fill east of Longdale was settling, and at that time said Finicum was 
watchman at the Narrows, and that neither of them knew of the ap- 
proaching train, but that one of them went within a few minutes to 
notify John Finicum, section foreman, and the other to notify the 
operator at Letart, and that both parties acted as promptly as possi- 
ble to prevent any accident or damage to passing trains, ail of thèse 
facts should be considered by the jury in connection with ail the other 
évidence in the case, upon the question of négligence or want of care 
upon the part of the défendant company. 

We think that the court very properly submitted this phase of the 
question to the jury to be considered by it along with the other ques- 
tions involved in this controversy. 

We hâve carefully examined and considered the cases relied upon 
by the plaintiff in error ; but we are of opinion that the facts of this 
case are such that those décisions do not apply to the questions in- 
volved herein. 

An examination of the assignments of error as to the refusai of the 
court below to give certain instructions and modify those given kads 
us to the conclusion that there is no prejudicial error. 

When we consider the peculiar circumstances surrounding this case 
and the many interesting points involved, we are impelled to the con- 
clusion that by the trial of this case substantial justice has been ob- 
tained. 

For the reasons herein stated, the judgment of the lower court is 
affirmed. 
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OLIVIER V. HYLAND. 

(Circuit Court of Appeals, FiftU Circuit April 11, 1911.) 

No. 2,093. 

Neutbalitt Laws (§ 4*) — Peoceedinq Against Vessbl tob Violation— 
EiGHT oF United States to Conteol. 

Proceedings for the enforcement of the neutrality laws are necessarily 
under control of the United States, and a proceeding against a vessel, 
geized on coniplaint of an informer for violation of section 11 of the Pénal 
Laws (Act March 4, 1909, c. 321, .iô Stat. 1U90 LU. S. Comp. bt. Supp. 
1909, p. 1393]), cannot be oontinued, if the United States disavows and 
déclines to ratlfy the seizure. 

[Ed. Note. — For other cases, see Neutrality Laws, Dec. Dig. § 4.*] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Libel of information by Albert J. Olivier against the Steamship 
Venus, Thomas F. Hyland, master, claimant; United States, inter- 
vener. Decree for respondent, and libelant appeals. Affirmed. 

Armand Romain, for appellant. 

W. J. Waguespack, Solomon Wolff, and Jno. D. Grâce, for ap- 
pellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

PER CURIAM. The enforcement of the neutrality laws of the 
United States is of necessity under the control of the government 
of the United States. Where a seizure is made on complaint of an 
informer foc violation of section 11, Pénal Laws of the United States, 
and the United States, through its proper représentatives, intervenes, 
disavows, and déclines to ratify the seizure, as in the instant case, 
the informer can hâve no such inchoate or other interest as will per- 
mit the further prosecution of the case in his behalf. 

The decree appealed from is affirmed. 



CriAMBERLlN METAL WEATHER-STRIP CO. v. PEACE METAL 
WEATHER-STRIP CO. 

(Circuit Court, W. D. New York. April 18, 1911.) 

No. 356. 

Patents (§ 328*) — Validitt and Infeingement — Weatheb Strip. 

The Kenny patent, No. 765,845, for an improvement in métal weather 
strips, while for a simple improvement in a narrow field, was net anticl- 
pated, and discloses patentable Invention and uUUty ; also held Infringed. 

In Equity. Suit by the Chamberlin Métal Weather-Strip Company 
against the Peace Métal Weather-Strip Company, On final hearing. 
Decree for complainant. 

L. S. Bacon and C. E. Dunn, for complainant, 

J. C. Sturgeon, John H. Leggett, and H. M. Sturgeon, for défend- 
ant. 

*For other easeï n« aama toplc & ! numbkb lu Dec. & Am. Dlg8. U07 ta date, & Rep'r Indexa* 
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HAZEL, District Judge. This suit is to restrain the infringement 
by the défendant of patent No. 765,845, dated July 26, 1904, issued 
to complainant on the application of Hugh E. Kenny, the patentée. 
The invention relates to improvements in weather strips of the kind 
described in the expired Sims patent, No. 424,905, which were used 
in connection with Windows having sliding sashes and which displaced 
rubber and felt strips theretofore extensively used. 

The prior Sims weather strips consisted of a métal strip with a 
base or flange and a raised sealing rib, which was inserted in a groove 
or channel in the edge of the sliding window sash, and nailed or 
tacked in the runway of the window frame. The patentée supposed 
that the arrangement would at ail times enable the sash to slide or 
move freely, but in this supposition he was mistaken. 

The spécification in suit af ter ref erring to the prior art says : 

"It has been found, however, that owing to the estent of contact-surface 
o( the strip when a sash flts closely or swells in wet weather the sash will 
bind, the friction between the base of the strip and sa^h being too great to 
permit an easy movement of the sash. Agaln, when the flat base is employed 
and nails or taeks are driven through the same their heads often protrude 
and interfère with the proper working of the sash and often damage it." 

Hence, to obviate such difficulties, the patentée describes and claims 
an improvement consisting of a longitudinal rib or ribs on the base 
flange or flanges, such ribs projecting outwardly to form contact or 
so-called rubbing surfaces with the window sash. It is shown that 
by this change in the Sims structure the f rictional contact of the sash 
is diminished, a close fit between the frame and sash is secured, and 
the objections to the free movement of the sash are entirely over- 
come. The défendant contends that the improvement is so slight that 
it does not disclose patentable invention, and that the claims, if valid, 
must be limited to the précise construction described. The patent has 
five claims. The first, second, and third relate to the article manu- 
factured, and the fourth and fifth to the combination. Claim 1 reads 
as follows: 

"1. A metallic weather strip having an attaching-base and a sealing flange 
or rib, tlie base being provided with a séries of outwardly-projectlng rubbing 
surfaces." 

Claim 5 reads as follows: 

"5. The combination with a frame and a sash having a groove thereln, of a 
métal weather strip secured to the frame having a séries of rubbing projec- 
tions on its base, and a sealing flange eutering the groove of the sash." 

On the question of novelty and patentability the défendant has of- 
fered in évidence many prior patents, and it is argued that the prin- 
cipal benefit secured by the Kenny patent in suit is merely a slight 
réduction in the friction surface of prior structures. The weather 
strips of the prior art in most instances are of différent forms and 
some of the patentées appear to hâve had in mind the identical object 
of the Kenny patent; i. e., to reduce the f rictional surface so as to 
prevent the. sash from sticking in the frame and prevent interférence 
from the nails and tacks driven into the base, yet they failed of com- 
plète sucçess. Without deemingit necessary to difïerentiate ail the 
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prior structures from that of Kenny, I am of opinion that the prior 
art does not point out the improvement in suit. Tlie defendant's ex- 
pert witness, Mr. Popp, has singled out the patent to McMahon, No. 
731,600, dated June 22), 1902, as clearly disclosing the invention in 
suit, and it will suffice to examine such référence. The patent is for 
a window frame and sash, and it describes a base, sealing flange or 
rib of metalUc construction ; the strip or base being depressed at the 
edge, thus raising a portion of it between the sealing ribs. For illus- 
tration, in figure 2 of the patent is shown a slight bulging out of a 
part of the rib, and it is clear from the spécifications that by this 
adaptation the patentée intended that such bulging or rounded part 
of the base between the guide and the sealing beads should yield, 
and thus relieve the binding of the frame upon pressure. The surface 
engagement between the edge of the sash and the fîange is not re- 
duced. The patentee's idea evidently was that the two ribs in his métal 
strip should simply operate as a guide for the sash, and, as already 
stated, the slightly rounded part in the sash should form a yielding 
bearing. There is no disclosure of the longitudinal ribs or corruga- 
tions adapted to project outwardly so as to reduce the friction in the 
movements of the sash as in the patent in suit. The simplicity of the 
Kenny invention is undeniable, but it is an improvement of the prior 
Sims weather strips, and, as it came quickly into extensive public use, 
any doubt I may hâve as to its novelty should properly I think be re- 
solved in favor of its patentability. The patent is in an exceedingly 
narrow field and the scope of the claims are, of course, limited and 
will only include such similar structures as are clearly an évasion of 
them. Certainly the patentée by his slight advance in the art has 
formed a smooth bearing surface for his sliding sash, and has made 
his strips more rigid, and he has also made it possible to use tacks or 
nails without their tops coming in contact withthe sash in its up and 
down movements. In such circumstances . the principle of General 
Electric Co. v. HiU, 174 Fed. 996, 98 C. C. A. 566, is thought to apply : 

'■ïlie fact that the invention is simple and that at the présent time It seems 
as if It nilght hâve been obviovis to the workers In this art does not mltigate 
a,!,'ali)st its valldity. Many of the most useful inventions dépend upon equally 
.«impie changes." 

The use of the Sims patent is open to the défendant, but it never- 
theless, after complainant's improvement, adopted weather strips with 
raised portions on each side of the sliding rib which operate as rubbing 
surfaces and also to enable the use of tacks or nails without their 
heads interfering with the movements of the sash. It makes no différ- 
ence that the defendant's rubbing surfaces are slight in comparison 
with the complainant's ribs, inasmuch as they substantially achieve the 
same resuit by their adaptation as does the complainant. The defend- 
ant's métal weather strip has a fîat base which is adapted to be used 
in the runway of the window frame, and which has an outstanding 
sealing rib. There are raised portions in the base flanges which ex- 
tend the entire length of the strip, and upon which the edge of the 
sliding sash freely moves. Such raised parts are located on opposite 
sides of the sealing ribs and form a ridge or rib. Hence it is apparent 
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that the précise éléments of the claims in controversy are appropriated 
by the défendant. The dissimilarity in appearance is specious and an 
évasion of complainant's improvement. 

As such claims are not thought anticipated and are net without 
novelty, the complainant is entitled to the relief deraanded in its bill, 
with costs. So ordered. 



McCBEERY ENGINEERING CO. v. MASSACHUSETTS FAN CO. et al. 

(Circuit Court, D. Massachusetts. February 3, 1911.) 

No. 667. 

1. Patents (§ 76*) — Patentability— Invention "on Salé" pok More Tiian 

Two Yeaks. 

A patentée of a ventilating apparatus, some three years before he ap- 
plied for the patent, contracted to build and install in a church an appa- 
ratus according to plans and spécifications shown and In substantial con- 
formity with that of the patent, and to hâve the structure coinpleted l'y 
a date more than two years prior to the filing of the application. Htld, 
that the apparatus was "on sale," withln the meaning of Rev. St. § 4S86 
(U. S. Comp. St. 1901, p. 3382), at least by the date when it was agreed to 
be completed, although it was not in fact completed by that time, and 
that it rendered the patent void. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 98; Dec. Dlg. 
i 76.»] 

2. Patents (§ 328*) — Validity— Vkntilating Apparatus. 

The Taylor patent. No. 917,185, for apparatus for tempering and purify- 
■Ing air, is yoid, because the invention was on sale more than two years 
prior to the filing of the application. 

In Equity. Suit by the McCreery Engineering Company against the 
Massachusetts Fan Company and others. Decree for défendants. 
See, also, 180 Fed. 115. 

Samuel D. Elmore, for complainant. 

Stewart, Coolidge & Rand and Roberts, Roberts & Cushman, for 
défendants. 

LOWELL, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 917,185, issued April 6, 1909, to 
Taylor, for improvements in apparatus for tempering and purifying 
air. The original bill was brought against several parties, but ail 
the défendants hâve now been eliminated except the Fan Company. 
This défendant bas pleaded in substance that, during the pendency 
of his application, Taylor represented to the Commissioner of Pat- 
ents that the subject-matter of his application, shown in his spécifica- 
tion and drawings, had been "in public use and on sale and had been 
sold in the United States of America more than two years before (Tay- 
lor's) application was filed" in the Patent Office, March 5, 1908 ; that 
the patent was therefore void, because of the Commissioner's errer 
in granting the patent. There was no public use of the invention, and 
the question before the court cornes to this: Was the invention on 
sale before March 5, 1906? Rev. St. § 4886, reads as follows: 

■' " ■'■ ' .... Il , " - n^' 

*For other cases see same topic & § i^umseb in Dec. & Am. Digs. Iîi07 to date, & Kepr indexes 
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"Any person who has Invented or dlscovered any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new and useful Im- 
provement thereof, not known or used by others In this country, and not 
patented or described In any printed publication In this or any foreign coun- 
try, before his invention or discovery thereof, and not in public use or on 
sale for more than two years prlor to his application, unless the same is 
proved to bave been abandoned, may, upon payment of the fées required 
by law, and other due proceedings had, obtain a patent therefor." 

It will be observed that the phrase of the statute is "on sale for 
more than two years prior to his appHcation." Were the question a 
new one, it might be argued that, in order to defeat the patent, the 
law requires a substantially continuous sale of the invention through- 
out the two years ; but the cases dealing with the matter hâve assumed 
that the patent is void if the invention was ever on sale more than 
two years before the application was filed. 

[1] The défense is hère rested by the plea on the évidence con- 
tained in the file wrapper, which is annexed thereto. This shows that 
Taylor's application was originally rejected by the Patent umce be- 
cause of a prior disclosure of the invention in certain patents which 
did not lay claim to it. There was disclosure, but no interférence. 
The file wrapper goes on to show that Taylor, in order to meet the 
efi^ect of the admitted disclosure, and to overcome the action of the 
Patent Office, filed there, under rule 75, two affîdavits for the purpose 
of carrying back his invention beyond the date of the disclosure. 

Thèse affidavits set out in substance that, on March 16, 1905, Tay- 
lor was engineer in charge of the manufacture and installation of 
plants made by the complainant ; that on or about February 27, 1905, 
the complainant entered into a contract with the Second Church of 
Christ, Scientist, in Kansas City, Mo., to furnish it with a structure 
made in substantial accordance with Taylor's application; that this 
contract provided for the completion of the work on February 27, 
1906, but that the work was not completed at that time, but later, and 
just before July 3, 1906, when there was a settlement of a con- 
tract, and the apparatus was paid for. The price of the apparatus, as 
shown by letters included in the file wrapper, was $1,875, which sum 
included a commission to the builders or architects of 10 per cent. 
The apparatus was built in the church, and was not manufactured out- 
side of it and delivered to it as a completed article. As stated by the 
complainant in its brief, at page 2 : 

"It appears that an executory contract was entered Into for the Installa- 
tion of an apparatus, the terms of the contract calling for its completion 
more than two years prior to the filing of the application. The affidavits 
further show, however, that the contract was not complied with in this re- 
spect, and that the apparatus was not completed and delivered more than 
two years prior to the application." 

The question before the court is this: Under the circumstances 
stated, was the invention on sale before March 5, 1906? 

In interpreting Rev. St. § 4886, several things are to be noted. 
First. The défense is not altogether that of the abandonment of the 
invention by the inventor. The patent fails if the invention is on sale 
by any person, with or without the patentee's knowledge, consent, or 
approval. Andrews y. Hovey, 123 U. S. 267, 8 Sup. Ct. 101, 31 L,. 
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Ed. 160. Tfie law was otherwise under the statute of 1836. 5 Stat. 
117. Second. The invention may be "on sale," although there is no 
sale. Plimpton v. Winslow (C. C.) 14 Fed. 919. "If the pricé list 
was pubHshed in May, it would be immaterial that no skates were sold 
before the 19th of August, because they were 'on sale.' " The law was 
otherwise under the statute of 1839. 5 Stat. 353. Third. A single un- 
restricted sale is suiScient. Delemater v. Heath, 58 Fed. 414, 7 C. C. 
A. 279. Fourth. The mère .tnanufacture of the invention does not 
defeât the patent, nor does the physical nonexistence of the article on 
sale save the patent from the opération of the statute. Burton v. 
Greenville (C. C.) 3 Fed. 642; Dittgen v. Racine Company (C. C.) 181 
Fed. 394. 

Under Plimpton v. Winslow (which I follow, as it bas not been 
overruled), the apparatus hère in question was "on sale." The con- 
tract to furnish and install the invention was made some three years 
before the application. By its terms, the apparatus was to be com- 
pleted, installed, and paid for more than two years before the appli- 
cation. Within the third year before the application the device was 
largely put up under the contract in the vendee's building. From the 
photograph shown, and other testimony, it appears altogether prob- 
able that the part of the apparatus which embodied the invention was 
finished more than two years before the application. Apparently ail 
that was left was some détail of the job, postponed, it may be, by the 
vendor's delay, or by the incompleteness of the vendee's building. To 
show that the manufacture and installation had proceeded thus far 
was the object of the affidavits introduced by the patentée. What dif- 
férence is there, material to this case, between a sale by sample, as in 
the Plimpton Case, and a sale based on drawings and spécifications, as 
was the sale hère made by this complainant? In the former case the 
title did not pass; in the latter it may hâve donc so, at least at the 
vendee's option — an option he might wish to exercise. The only dif- 
férence is that which arises from the différent nature of the goods 
sold. Ventilating apparatus is not sold by the dozen from a sample, 
which is the natural method of selling wagon jacks. A manufacturer, 
who at a given date agrées in the course of business to make, sell, and 
deliver at a later date, according to drawings then in existence, ap- 
paratus afterwards patented, appears to me to hâve that apparatus 
on sale at the later date, if not at the earher. Campbell v. Mayor.of 
New York (C. C.) 36 Fed. 260, a case much relied on by the complain- 
ant, was concerned with the statute of 1839, in which the phrase "on 
sale" did not occur. 

[2] The complainant urges that the manufacture and sale should 
be looked upon as merely expérimental, and so not within the scope 
of the statute ; but there is nothing in the record to show that the ap- 
paratus in question was the first constructed by the complainant, or 
that the complainant's contract with the churCh contemplated anything 
expérimental. .For aught that appears in the record, the apparatus 
may bave been constructed many times for others before the contract 
with thè church Was entered into. The burden of proving that the 
use was expérimental rested upon the ' patentée. Swain v. Holvoke 
Machine Company, 109 Fed. 154, 48 C. C. A. 265. 
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The complainailt also relied much upon the weight to be attaclied to 
the décision of the question hère involved by the Patent Office, and 
it referred to the case of Morgan v. Daniels, 153 U. S. 120, 14 Sup. 
Ct. 772, 38 L,- Ed. 657; but in that case there had been in the Patent 
Office a contest over issues of fact between the same parties as those 
before the court. Hère there was no contest in the Patent Office, and 
the décision of the Patent Office hère controverted was not upon a 
matter of fact, but upon a matter of law. 

Bill dismissed, with costs. 



THE BAITHMOOR. 
(Distiiet Court, E. D. Pennsylvania. February 24, 1911.) 

No. 37. 

1. AdMIRALTY (§ C*) — SUBJECTS OF JUIilSDICTION— "VESSEL." 

A navigable structure intended l'or the transportatlon of a permanent 
carjîo. as a scow oarr.viug a pile driver and engiue, which bas to lie towed 
in order to navlgate, is a "vessel," and within the admiralty jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 86-98 ; Uec. 
I)ig. § 6.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7207-7301.] 

2. Admiralty (§ 6*) — Subjects or .Tukisdiciion — Uncompletbd Beacon. 

Concrète piles built in a navigable stream by a contracter for the gOT- 
ernment — intended to support a beacon, but whieh structure had not been 
completed — had not yet reached the stage wlien they were devoted to 
niaritinie purposes, and a court of admiralty is without jurisdiction of a 
tuit to recover for their injury by a moving vessel. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 86-98; Dec. 
Dig. § 6.*] 

3. Collision (§ 71*)— Moving and Anchobed Vessels— Vessel obt of Chan- 

MEL. 

ïhe steamship Eaithmoor passing up the Delaware river at night in 
charge of a pilot came iuto collision with an anchored scow and pile 
driver v»-hich were being used in the construction of a government beacon. 
The structure and vessels were 300 feet to the eastward of tlie regular 
used ehannel, and were llghted, but the pilot testified that he did not see 
the lights uutil immediately before collision. Held, that the steamship 
was in fault for being out of her course, and, in the absence of clear 
proof that the lights on the scows were improperly placed and mlsled 
her, .she was solely liable for their injury. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
I 71.*] 

In Admiralty. Suit by the Latta & Terry Construction Company 
against the steamship Raithmoor. Decree for libelant. 

H. Alan Dawson, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. On the evening of Sunday, 
July 18, 1909, the Raithmoor — a British steamship, 323 feet long, 47 
feet beam, loaded with iron ore, and drawing 22% feet — was coming 
up the Delaware in charge of a pilot. About 8:30 or 9 o'clock she 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
186 F.— 54 
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collided with a scow and some other property belongîng to the libelant, 
the Latta & Terry Construction Company, doing a good deal of dam- 
age. The night was dark and overcàst, but lights could be easily seen 
over the usual distance. The tide was in the first hour of fiood. Of 
the injury to the scow it is conceded that the admiralty has jurisdic- 
tion; but the right of the District Court to entertain the suit for injury 
to the other property is denied. It is therefore necessary to consider 
this question in Hmine. The f acts are thèse : 

The Company was executing an independent contract with the 
United States, which bound them to furnish the necessary materials, 
labor, plant, etc., and to erect in place a foundation pier to receive a 
gas beacon. The work was under the continuai supervision of a gov- 
ernment ofiScial, but had neither been finished nor accepted. The 
structure was to consist of three cylindrical piles of reinforced con- 
crète to be sunk about 191/2 feet into the bottom of the river, and to 
project 12 feet above mean high water, thèse to be covered with a 
sheet Steel cap. The piles were to be encased in steel and to be pro- 
tected also by depositing rip-rap around them to a specified heignt. 
When completed, the pier was to be used solely as a beacon on the 
edge of a navigable channel that has not yet been made ready, and the 
government was to install upon the cap a lamp and other appliançes. 
The site is three-fourths of a mile from the eastern or New Jersey 
shore, and about two miles from the western or Delaware shore, of 
the river, and is surrounded by navigable water, about twenty-seven 
feet deep at low tide. The work was begun in June, and at the time 
of the collision was approaching completion. The piles were in place, 
and not much remained to be done except to put the métal cap into 
place and deposit the rip-rap. The necessities of the work required 
a temporary platf orm to be built close to the concrète piles. This was 
of wood, about 15 feet square, and rested upon wooden piling driven 
into the bottom of the river. A pile driver was also necessary, and 
this, with a scow to hold materials, tools, etc., was anchored a few feet 
to the south. The pile driver is a wooden floating scow having the 
usual apparatus built on the forward end, and an engine installed on 
the after end in a shed or house. Neither the pile driver nor the scow 
has any motive power, but both are intended and adapted for use upon 
the water. The collision injured the scow and the pile driver, and prac- 
tically demolished the concrète piles and the temporary platform. 

[1] Has the admiralty jurisdiction to redress the injury to the pile 
driver, the concrète piles, and the temporary platform? The décisions 
leave the question in some doubt as to the pile driver, but I incline to 
résolve the doubt in favor of the jurisdiction. I shall not take the su- 
perfluous trouble of doing again what Judge Cochran has already done 
so well in Barnes v. One Dredge Boat (D. C.) 169 Fed. 895, 900. He 
has there collected the cases on this much litigated subject, and has 
discussed them with care and discrimination, and I agrée with bis con- 
clusion that "a navigable structure intended for the transportation of 
a permanent cargo, which has to be towed in order to navigate, is a 
'vessel.' " If this is correct, the pile driver is a vessel, and is subject 
to the admiralty jurisdiction. 
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[2] The more difficult question concerns the unfinished beacon and 
the temporary platform. As it seems to me, they stand or fall to- 
gether, and need not be treated separately. If the beacon had been 
finished, the platform would hâve been removed — or hâve ceased to 
be used— but it was an appliance necessary for the unfinished struc- 
ture, and I think may properly be considered as a part of it. Is an 
unfinished beacon, situated as this structure was, a subject of admi- 
ralty jurisdiction? If it had been finished and in use, The Black- 
heath, 195 U- S. 361, 25 Sup. Ct. 46, 49 h. Ed. 236, would undoubtedly 
support the action. The injury then would hâve been to "a govern- 
ment aid to navigation from ancient times subject to the admiralty; 
a beacon emerging from the water, injured by the motion of the ves- 
sel, by a continuous act beginning and consummated upon navigable 
water, and giving character to the effects upon a point which is only 
technically land, through a connection at the bottom of the sea." It 
may be added that the court explained in Cleveland Terminal Co. v. 
Steamship Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 508, that 
The Blackheath did not disturb the rule announced in The Plymouth, 
3 Wall. 20, 18 h. Ed. 125, namely, that: 

"The true meaning of tlie rule of loeality In cases of maritime torts was 
ttiat tlie wrong must liave been eommitted wliolly on navigable waters, or at 
least the substance and consummation of the same must hâve taken place 
upon those waters to be within the admiralty jurisdiction. A substantlal 
cause of action arising out of the wrong must be complète within the loeality 
on which the jurisdiction depended." 

And it was therefore held— as also in The Troy, 208 U. S. 321, 28 
Sup. Ct. 416, 52 L. Ed. 512— that: 

"Thé admiralty does not hâve jurisdiction of a claim for damages caused 
by a vessel to a bridge or doclt which, although in navigable waters, is so 
connected with the shore that it immediately concerns commerce upon land." 

And 1 may refer, also, to Bowers Co. v. Fédéral Co. (D. C.) 148 
Fed. 290; The Poughkeepsie (D. C.) 162 Fed. 495 (affirmed in 212 
U. S. 558, 29 Sup. Ct. 687, 53 E. Ed. 651) and The Curtin (D. C.) 152 
Fed. 588, in which The Blackheath has been applied. But it is évi- 
dent, I think, that the Suprême Court has not yet decided the pending 
question, which may be stated more narrowly in thèse words: Had 
this structure reached the point where it must be described as "a 
government aid to navigation," or was it still so incomplète that the 
maritime character of a beacon had not yet attached ? I am aware that 
it may seem artificial to décide that the admiralty cannot redress this 
wrong, although it is clear that, if the beacon had been completed, an 
injury to the concrète piles could be redressed as fully as an injury to 
the lamp. But the Une of démarcation must be drawn somewhere. 
The materials intended to compose thèse piles would not be protected 
by the admiralty as long as they remained on shore, or on a projecting 
pier, or on any other structure affiked to the land or immediately serv- 
ing commerce on land. They could only gain such protection by be- 
coming devoted to maritime purposes, and there must necessarily be 
some point of time when the maritime character is taken on. Before 
that point is reached, ail that can be said, as it seenis to me, is that 
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the work of transferring them f rom one jurisdiction to another is still 
in progress, but has not yet been finished. The analogy of a ship 
seems to be instructive. Indeed, if it is applicable at ail, it is con- 
trolling. There can be no doubt for what purpose a ship is intended, 
but while it is being built, even although it may be afloat, admiralty 
déclines to take jurisdiction. After it has been finished and begins to 
carry on a maritime business, the jurisdiction attaches without delay. 
This point has been often decided. Ferry Co. v. Beers, 20 How. 393, 
15 h. Ed. 961 ; Edwards v. EHiott, 21 Wall. 553, 22 L. Ed. 487, and 
many cases cited in note 37 upon page 828 of 1 Cyc. I do not see, 
therefore, upon what sufficient ground it can be held that the incom- 
plète structure had already become a beacon of which the admiralty 
had acquired jurisdiction. It was still a mère collection or compound 
of materials partly put into place, but not yet devoted to the maritime 
purpose for which it was ultimately intended. Indeed, it might never 
be finished. The channel might never be widened. The government 
might change its mind bef ore the work was done and might abandon 
the enterprise; and certainly neither the frame of a ship rotting on 
the ways nor the skeleton of a beacon disintegrating under the action 
of the éléments ofifers the criteria needed to satisfy the tests of admi- 
ralty jurisdiction. The case under considération is new, and présents 
some hardship, but I cannot convince my mind that the jurisdiction 
exists. I must hold, therefore, that the libelant cannot recover in this 
court for the damage to the concrète piles and the temporary plat- 
form; but, as the suit is well brought for the injury to the scow and 
the pile driver, it is necessary to détermine whether the steamship was 
at fault. 

[3] Upon this question I entertain no doubt. It is only necessary 
to point out that the place of collision was 300 f eet to the eastward of 
the extrême edge of the présent navigable channel, in order to estab- 
lish that the Raithmoor was where she had no business to be. It is 
abundantly clear f rom his own testimony that the pilot had got out oi 
the channel, and did not know accurately where he was. The site of 
the work was east of the point where the New Castle range intersects 
the Deep Water Point range. Not far below an east and west line 
that would connect this point of intersection with the site, a flash- 
light gas buoy. No. 26 or Goose Bar buoy, is situated. This is upon 
the extrême eastern edge of the channel as it now exists, and was 
burning on the night in question. (As already stated, the new beacon 
was to stand on the extrême eastern edge of the widened channel as 
it is intended to be.) Vessels coming up the river should leave No. 26 
on the starboard hand, and, while the turn to starboard (or north-east) 
f rom one range to the other should be begun a f ew hundred feet be- 
low the buoy, the probable explanation of the pilot's mistake is that 
he began to turn too soon and failed to see the buoy. He swears that 
he did not see it until after the collision, and undoubtedly he left it 
to port instead of to starboard, and, as I bave already said, had man- 
aged to get 300 feet and more out of his proper course. Neither did 
he see the lights upon the work until the master called his attention 
to them, and he was then so near that the disaster could not possibly 
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be avoided. The lights had been seen by the lookout more than a mile 
away, and were promptly reported to the bridge, but it is probably 
true that the pilot did not hear the report — the night seems to hâve 
been more or less windy — and, at ail events, such is his testimony, and 
this circumstance may help to account for his blunder. It seems use- 
less to speculate about what he ought to bave done, or might bave 
done, if he had heard the report or had seen the lights himself. I as- 
sume the fact to be, as he has distinctly and repeatedly testified, that 
he did not see them, and in that event it is perfectly clear that they 
could not hâve misled him. Much of the testimony is concerned with 
the lights — where they were placed, how many of them would be visi- 
ble to a vessel approaching from the south, etc. — and there has been 
much argument concerning what is said to bave been their mislead- 
ing character, but for the reason just given I do not think it either 
necessary or advisable to go into that subject. It would only be con- 
fusing, for it cannot be important, if the pilot is telling the truth; 
and, moreover, it is certainly clear that, even if he had seen or heard 
of the lights and had supposed them to be upon a moving vessel, he 
was at fault for taking no bearings if he were in doubt whether the 
lights were in motion, for giving no signal, for proceeding at full 
speed, and for not slowing or stopping in time to avoid what (upon the 
supposition of misleading lights) he must hâve believed to be a prés- 
ent danger. 

But the theory of misleading lights is in conflict with his unequivo- 
cal testimony. He could not bave supposed the lights to be on a mov- 
ing vessel if he did not see them at ail; and the other circumstances 
— the absence of signais, the maintenance of speed, etc. — contîrm his 
assertion that he never saw the lights until he was practically on top 
of the obstruction, and was then more than 300 feet out of his proper 
course. It is therefore apparent that he could not bave been misled 
by the lights even if they had been irnproperly disposed, and, as this 
is the only fault charged against the libelant, it follows that the whole 
responsibility must rest with the steamship. In a word, the pilot ei- 
ther got out of the course mistakenly (which I believe to be the true 
explanation) or was trying to save time by cutting the angle of the 
ranges instead of keeping in the channel. In either event, he was 
where he had no business to be, and the ship must take the consé- 
quences. The moving vessel is presumed to be at fault (The Oregon. 
158 U. S. 192, 15 Sup. Ct. 804, 39 L. Ed. 943), and, where the fault 
is obvious and inexcusable, as it was hère, the évidence must be clear 
and convincing to make a case for apportionment (The Victory, 168 
U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519). This is the best the Raith- 
moor could hope for, but on her own showing the navigation was 
solely in charge of a man who could not hâve been misled by what he 
admits he did not see. 

I regret that this whole controversy cannot be settled in one pro- 
ceeding, but as the admiralty jurisdiction now stands I see no escape 
from the foregoing conclusion. 

A decree may be entered in favor of the libelant, with costs. In 
default of agreement upon the damages a commissioner will be ap- 
pointed. 
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UNITED STATES V. STERN et aï. 
pistrlct Court, B. D. PennSylvania. April 22, 1911.)' 
Nos. 18, 19. 

1. CONSPIEACT (i 43*) — ^TlME OF OFFENSE— CONTINTJING OiTENSES.' 

A conspiracy by bankriipts to conceal their property from thelr trustée 
formed wlthln 30 days of the fillng of the pétition in bankruptcy, and fol- 
lowed by actual coneealment of the property, Is an offense wbicti con- 
tinues to the date of the refusai to turn over the property to the trustée 
on his élection, and an indictment for conspiracy under Rev. St. § 5440 
(U. S. Comp. St 1901, p. 3676), now Cr. Code, § 37 (U. S. Comp. St. Supp. 
1909, p. 1402), properly charges the commission of the offense as of such 
date. 
[Ed. Note. — For other cases, see Conspiracy, t)ec. Dig. § 43.*] 

2. Bankeûptct (I 494*)— Feaudulent Concealment of Peopebtt— Elé- 

ments of Offense— Indictment. 

Under Bankr. Aet July 1, 1898, c, 541, § 29b, 80 Stat. 554 (U. S. Comp. 
St. 1901, p. 3433), punishlng the fraudulent coneealment while a bankrupt 
or after his discharge from his trustée of any of his property, a coneeal- 
ment by a bankrupt from à trustée after his appointment and a f allure 
to deliver over to him on demand any property or cash which the bank- 
rupt bas in his possession is an offense as of any date the coneealment 
continues, and an indictment charging the offense properly charges its 
commission as of the date of the refusai to turn over the property to the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 911; Dec. 
Dig. § 494.*] 

3. Cbiminal Law (I 968*) — Judqment— Aeeest. 

Where clrcumstantial évidence warranted the jury In flnding beyond 
a reasonable doubt that accused was guilty, a judgment on the verdict 
Bhould not be arrestéd. 

[Ed. Note.— For other cases, see Crlmlnal Law, Dec. Dig. § 968.*] 

4. Bankeuptcy (% 494*) — ■ Concealment of Pbopektt — Evidence — Suffi- 

CIENCY. 

T'nder an Indictment charging a ,bankrupt wlth concealing from his 
trustée specified property and cash, the government, to warrant a con- 
viction, need not prove the concealment of every article and of every 
cent of the cash, but proof of the concealment of any part of the prop- 
erty or the cash warrants a conviction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 911 ; Dec. 
Dig. § 494.*] 

6. CsiMiNAL Law (§ 703*) — Openinq Statement of District Attobnkt— 
Misleading Accused. 

Thnt the district attomey In his opening statement stated that he ex- 
pected to prove a fact and then failed to do so could not mislead accused 
who, if having an intention to prove the fact, could do so. 

[Ed. Note. — For other cases, see Criminal Law. Cent. Dig. § 1659 ; Dec. 
Dig. § 703.*] 

Joseph Stern and others were convicted of crime. Motions in 
arrest of judgment and for new trial. Denied. 

John C. Swartley, Asst. U. S. Dist. Atty., and J. Whitaker Thomp- 
son, U. S. Dist. Atty,, for the United States. 

Samuel J. Gottesfdd and Heilry J. Scott, for défendants. 
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HOLLAND, District Judge. The jury returned a verdict of guilty 
on two indictments, one charg-ing conspiracy against the défendants 
under section 5440, Revised Statutes (section 37, Criminal Code), and 
the other charging them with having fraudulently concealed, while 
bankrupts, certain personal property and a large amount of money 
from their trustée under section 29b of the bankrupt act (Act July 1, 
1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]). The 
property and cash which it is charged they conspired to conceal from 
their trustée is the same property and cash which it is charged in the 
other indictment they concealed from their trustée. The time of the 
conspiracy in the indictment is the 9th day of June, 1909, and the time 
of the alleged conceakuent in the other indictment is the same date. 
Upon this date, which was immediately after the élection of a trustée, 
the défendants refused to turn over to the trustée the property and 
cash, which it is alleged in the indictments they conspired to conceal 
and did conceal. 

The évidence upon which the government relied to prove the charges 
in both indictments shows that the conspiracy was formed, and the 
property and cash had been concealed, within 30 days of the time the 
pétition in bankruptcy had been filed, and the government proceeded 
upon the theory that the conspiracy and concealment continued, and 
that, after the élection of the trustée, a refusai to produce the prop- 
erty upon demand was a continuance of the concealment as of the date 
charged, and an overt act in the continuance of the conspiracy, which 
warranted the government in charging the conspiracy as of the same 
date. 

There are 13 reasons assigned in arrest of judgment, and 56 rea- 
sons for a new trial. Neither the reasons in arrest of judgment nor 
for a new trial require that the court should consider them seriatim. 

[1] Sufficjent to say that the government's contention that the con- 
spiracy was an offense which was continued and properly charged in 
the indictment as of the date mentioned is in the judgment of the 
court correct and supported by numerous authorities, the most récent 
of which is United States v. Kissel et al., 218 U. S. 601, 31 Sup. Ct. 
124, 54 L. Ed. 1168. 

[2] The fraudulent concealment "while a bankrupt, or after his 
discharge, from his trustée of any of the property belonging to his 
estate in bankruptcy," is the offense prohibited by section 29b of the 
act. The bankrupt may hâve placed it in hiding for the purpose of 
securing it after the bankrupt proceedings, or disposing of it for his 
own benefit, prior to the proceedings in bankruptcy, and continued 
to bave it or the proceeds in his control and possession up to the time 
of the appointment of a trustée. Whether or not he could be charged 
with any offense for so doing, it is plain to be seen from the words of 
section 29b of the act that a concealment from a trustée after his 
appointment and a failure to deliver over to him upon demand any 
property or cash which the bankrupt may hâve in his possession is an 
offense as of any date the concealment continues. 

[3] The objection that there was no direct évidence of conspiracy 
or concealment, even if admitted, cannot avail the défendants in 
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support of their motion in arrest of judgment, because there was 
ample circumstantial évidence to warrant the jury in finding beyond 
a reasonable doubt that the défendants were guilty in manner and 
form as indicated. In fact, there was no explanation which woukl 
account for the existence of the facts and circumstances proven by 
the government other than that thèse three défendants had just 
prior to the proceedings in bankruptcy concealed property and cash, 
and çontinued to conceal both after the trustée had been appointed. 
The charges of conspiracy and concealment having been submitted to 
the jury on sufficient évidence, and a verdict of guilty returned, there 
is no reason why the jugment should be arrested. 

[4] It is, however, further urged that the évidence shows that the 
property which it is charged was concealed by the défendants was 
sold by one Frank to varions parties, and that the défendants could 
not possibly bave this property in their control. Even if this be true, 
there is ample évidence to sustain the government's contention that the 
défendants hâve in their possession or control cash which they conceal- 
ed and which they conspired to conceal from the trustée, and the jury 
would hâve been warranted in finding them guilty of concealing and 
conspiring to conceal cash from the trustée. One indictment charged 
conspiracy to conceal personal property, specifying it, and cash amount- 
ing to $27,000. The other charged the concealment of this property, 
specifying it, and $27,000 in cash. It is not necessary, in order that the 
jury might convict, that the government should bave proven the con- 
cealment of every shirtwaist and every cent of the cash. Proof to the 
satisfaction of the jury beyond a reasonable doubt of the concealment 
of ail, or any part, of the personal property or the cash, warranted 
the jury in finding a verdict of guilty. The motion in arrest of judg- 
ment is overruled. 

[5] In two of the reasons for a new trial, the complaint is made 
that the défendants were misled by the opening statement of the 
district attorney, in that he stated he expected to prove the property 
which it was charged in the indictment défendants had concealed had 
been sold by the party to whom défendants sent the goods, and in con- 
séquence of that statement they failed to produce évidence to that 
effect. We do not see how they could bave been misled, because if 
that statement was made, as claimed by defendant's counsel, it was at 
the beginning of the case, and, when the government closed its case 
and the défendants found it had not produced such évidence, they 
could easily hâve done so themselves, if they at any time had such an 
intention. 

The other reasons for a new trial are assignments to alleged errors 
of the court in the admission or rejection of évidence, or to the charge 
of the court, or answers to points submitted by défendants. Upon 
an examination of thèse assignments, we do not find there was any 
error committed. A new trial is therefore refused. 
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RILET T. POPE et al. 
(District Court, S. D. Georgla, W. D. April 24, 1911.) 

1. Banke,uptcy (§ 345*) — Spécial Deposits— Rights of Ckbditos. 

An alleged spécial deposit made with the bankrupt, a mercantile con- 
cern, constituted either a loan or an-investment in tlie business, and, un- 
less seeured by a mortgage or otlier Instrujnent giving a lien to tlie de- 
positor or créditer, constituted a personal debt, to be settled In accord- 
auce with the claims of gênerai crcditors. 

[Hl. Note. — For other cases, see Bankruptcy, Dec. Dig. § 345.*] 

2. BAKKEUPTcy (§ 384*) — Composition— Confirmation. 

Civ. Code Ga. 1895, § 1856, provides that persons who organize a corpo- 
ration and transaet business in its narae before the minimum capital 
stock has been subscribed for are liable to creditors to maUe good the 
minimum capital stock, with Interest; and section 1890 provides that 
such individual liability shall be an asset of the corporation, to be en- 
forced by the assignée, receiver, or other offlcer having the légal right to 
collect, marshal, and distrlbute the assets of the failed corporation. The 
. bankrupt, a corporation doing a large business, suffiered a flre loss, In 
which $62,000 worth of goods were destroyed. There was $52,000 of In- 
surance, but by adjustment, "due to bad management," the Insurance 
«laim was settled for .?25,000, and $12,000 of this was at once appropri- 
ated to settle a debt alleged to be due one of the relatives of a member of 
the concern as a "spécial deposit," but who was at most only a gênerai 
créditer. The corporation's trustée in bankruptcy was only able to se- 
cure about .$800 with which to pay an indebtedness of $25,000, vi^hereupon 
suit was instituted to enforce the liability of stockholders, some of whom 
were able to respond. Held, that a composition proposing to pay $12.500 
for the beneflt of creditors in settlement of the bankruptcy proeeedlng 
would not be eonflrmed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 384.*] 

In Equity. Suit by D. H. Riley, as trustée of tlie Jackson Stores, 
bankrupt, against one Pope and others, to enforce stockholders' 
liability. On application to confîrm a compromise agreement. Con- 
firmation of composition in bankruptcy denied. 

Talley & Heyward, for trustée. 

John R. ly, Smith, for objecting creditors. 

Mr. Williams, for défendants. 

SPEER, District Judge (orally). [1] There îs a great deal more 
involved in this case than the amount of money the trustée can get 
in hand by the proposed compromise. So far as the facts hâve 
been disclosed by the statements of counsel, and we hâve had noth- 
ing else hère, this is an exceedingly ugly failure. SiKly-tvi^o 
thousand dollars worth of goods were in the Jackson Stores. They 
were destroyed by fire. There was $52,000 worth of insurance, 
which, so far as anything appears to the contrary, must hâve been 
held valid in any court of compétent jurisdiction. AUowing, there- 
fore, for the usual détérioration of such stocks, the insurance must 
hâve practically covered the loss. By some adjustment, which coun- 
sel for the Jackson Stores states lïiay hâve resulted from "bad 
management," this $52,000 of insurance was settled for $25,000. 

*For otber cases see same topic & i ncmbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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A large amount of that sum — $12,000 I gather, but I am not sure 
about the figures — was a.% once appropriated to settle a debt alleged 
to be due to one of the relatives of some member of the conceni. 
This, it is stated, had beeh "deposited" with the concern as a spé- 
cial deposit. It does not appear that the Jackson Stores was a 
bank, and this sum must hâve been either loaned or invested in 
the business, and unless it had been secured by a mortgage or other 
instrument which gave a lien to the depositor or creditor, whoever 
he or she may be, it was a personal debt, and ought to hâve been 
settled, Hke the claims of other gênerai creditors, on the pro rata 
distribution of the bankruptcy assets. 

[2] Of the $25,000 insurance, and of ail the other values of 
this large and apparently prosperous trading corporation, the trustée 
was enabled to lay his hands only on $800. This find was supple- 
mented by a wagon and a mule. The indebtedness of the con- 
cern is about $25,000. It appears that the principal, Jackson, has 
gone through bankruptcy three times, or some other large number 
of times. Now it is proposed to settle ail of the indebtedness by 
the payment of $12,500. This would seem a profitable transaction 
for the bankrupt corporation, or those behind it. There are pro- 
ceedings, apparently formidable, which may collect a much larger 
sum. There is one suit pending by the trustée in the superior 
court of Laurens county to recover the personal indebtedness to the 
bankrupt corporation due by ail of the stockholders of this con- 
cern. This is brought under the Georgia statute, which makes the 
stockholders liable when they bave not paid in their stock subscrip- 
tions before they enter upon the business. 

Section 1856, Code of Georgia of 1895, provides: 

"Persons who organize a company and transact business in its name before 
the minimum capital stock has been subscrlbed for are liable to creditors to 
make good the minimum capital stock with interest." 

Section 1890 provides: 

"Such individual liability shall be an asset of such corporation, to be en- 
forced by the assignée, receiver, or other ofiicer having the légal right to col- 
lect, lûarshal, and distribute the assets of such falled corporation." 

Besides, the varions claims and the conduct of the parties hâve 
not been passed upon by the référée in bankruptcy. It is proposed 
to stop the recovery of the bankruptcy assets, and close the inquiry 
so far as the bankrupts are . concerned, by the payment of $12,500, 
which is to be regarded as ail of the estate to be distributed among 
creditors. The court cannot for a moment tolerate the thought of 
giving its approval to a proceeding of this character. To disapprove 
it may be worth much more to the business integrity of the com- 
munity than the whole value of the $12,500 could be to the creditors 
who would share it. The court will hâve nothing to do with a 
"compromise" like this. The creditors may lose. It is better for 
them to do so than for the court to sanction a settlement with such 
features, and to make a précèdent of such a damaging character. 
But they may not lose. One of the défendants alleged to be re- 
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sponsible is conceded by counsel for the défendants to own prop- 
erty in excess of $100,000. There are others whose accumulations 
will be diligently regarded by the appropriate officers of the bank- 
ruptcy court. 

Taking the case altogether, whether we consider the interests of 
the creditors hère, or the interest of the business community, or the 
public policy which should direct the action of courts in such cases, 
I must dissapprove the compromise, and direct that the litigation 
proceed unless something is oflfered, and supported by évidence, 
which is more in consonance with the principles of mercantile integrity 
which this court, we hope, ever bears in mind. 



In re J. B. & J. M. COKNELL 00. 
(District Court, S. D. New York. April 5, 1911.) 

1. Bankbuptcy (§ 262*) — "Bid"— What Constitutes. 

A "bld" for property of a bankrupt means an offer by a purchaser to 
pay something to the bankrupt's receiver for the property purehased, 
which the receiver may distribute among creditors. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 262.* 
For other définitions, see Words and Phrases, vol. 1, p. 772.] 

2. Bankrtjptct (§ 264*) — Sale oi' Assets — Bid— Confibmation. 

On sale of a bankrupt's assets, a proposition was received to hâve a 
new corporation take over ail the bankrupt's assets, and then hâve ail the 
creditors except those holding clalms for about $30,000 aecept the obliga- 
tions of the new corporation therefor, payable in from 9 to 27 nionths ; 
to give to the noniucluded creditors elther 25 per cent, of their clalms in 
cash, or certificates of the new corporation for the fuU aiuount of their 
clalms, payable in two years after the holders of receivers' certificates 
hâve been paid, with the right of the new corporation to create obliga- 
tions which should be a prior lien on its assets over its liabllity on its 
obligations to the bankrupt. Hvld, that the proposition could not be ac- 
cepted ; the court having no power arbitrarily to order that any objecting 
creditor shall receive 25 per cent, of Lis clalm, when it is not apparent 
that on a formai liquidation he will not receive a larger amount, nor to 
compel the creditor to consent to hâve the bankrupt's estate transferred 
to the corporation, and aecept in settlement the obligations of the latter 
payable at a future date. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 264.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
J. B. & J. M. Cornell Company. On application for the confirma- 
tion of a bid for the bankrupt's assets. Confirmation denied. 

A. Gordon Murray, for receivers. 

Wherry & Morgan, for Taunton-New Bedford Copper Co. 

Van Wyck & Mygatt, for Garfield & Proctor Coal Co. 

HOLT, District Judge. Upon considération, I think that the 
objections stated in the memoranda submitted in behalf of some 
of the unsecured creditors are insuperable. In the first place, the 
so-called bid is not strictly a bid at ail. It does not offer to pay 
anything to the receivers. It is in form a proposition to hâve a 

*For other cases see same topic & S ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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new corporatiçn take over ail ,the assets of the bankrupt, except 
a few contracts,,and then hâve the cre;ditors of the bankrupt directly 
accept, in place of their claims against the bankrupt, unsecured ob- 
ligations of the new corporation, payable a:t différent dates in the 
future, runnirig from 9 to 27 months. The parties who make the 
bid are the principal creditors, and, of course, so far as they are 
concerned, any arrangement which they agrée to would be satis- 
factory. B,ut in addition to the claims which they represent, aggre- 
gating about $225,000, there remain further claims, aggregating about 
$30,000, held by creditors of the receiver, who hâve furnished ma- 
terials or labor in connection with the business which the receivers 
were authorized to carry on by the order of the court, and with the 
consent and approval of the creditors making the bid. The bid 
proposes, in substance, to give thèse creditors either 25 per cent, 
cash for their claims, or certificates of the new corporation for the 
full amount of their claims, payable about two years hence, after 
the holders of the receivers' certificates hâve been paid. 

[2] I do not think that a bankruptcy court bas any power to 
make such an order as against nonassenting creditors. The court 
cannot arbitrarily order that any creditor who objects shall receive 
25 per cent, of his claim, when it is not apparent that upon a formai 
liquidation he will not receive a larger amount. Nor can any bank- 
ruptcy court compel a creditor to consent to hâve ail the bankrupt . 
estate transferred to a corporation, and accept in settlement of his 
claim obligations of the new corporation, payable at a future date. 
There is no explanation in this bid of what the amount of the 
capital of the new corporation will be, or how it will be furnished, 
or how the money necessary to carry on the business will be ob- 
tained; but the bid states that any new indebtedness which may be 
necessarily created by the corporation for money borrowed for any 
purpose shall hâve priority over ail the certificates of indebtedness 
proposed to be given in settlement of the debts of the bankrupt. 
The proposition, therefore, is that a court of bankruptcy is to au- 
thorize a transfer of ail the assets of the bankrupt to a corporation, 
and compel the creditors of the bankrupt to take the unsecured ob- 
ligations of the new corporation, payable a long time in the future, 
and to hâve it in the power of the new corporation to create obliga- 
tions which shall be a prior lien on its assets over its liability upon 
its obligations to the creditors of the bankrupt. I am clear that 
a court of bankruptcy has no power to authorize such a sale, and, 
if it had, I should deem it inexpedient to do so. It at first struck 
me that some such arrangement as is provided for in the supplemental 
bid would meet the objections; but upon further considération I 
do not think that it does. 

[ 1 ] A bid for property of a bankrupt means what is commonly 
understood as a bid; that is to say, the purchaser is to pay some- 
thing to the receiver for the property purchased, and the receiver 
distributes the proceeds among the creditors. In this case the pro- 
posed purchasers represent about $225,000 of claims. The other 
indebtedness aggregates about $30,000, in addition to the expenses 
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Oi ths receivership. It does not seem unreasonable, if the bidders 
propose to form a new corporation and carry on this business, that 
tliey should take carë of the small indebtedness. Upon any bid 
they may make, up to the total amount of the indebtedness, they 
can apply their own claims ratably in payment; but there would, of 
course, hâve to be some cash paid, and the bid oiîfers 25 per cent, 
in cash to the nonassenting creditors. The parties are practically 
c(uite near together, and it would seem feasible to make a proposi- 
tion which could be carried out; but the présent one, in its présent 
form, I think must be rejected, and if no other bid is made an 
order will be entered directing the receivers to turn over the prop- 
erty to the trustée, in order that the trustée may proceed in an or- 
derly course in the liquidation of the estate. 

Another objection to the transfer of thèse assets, without an)'- 
thing being received for them except the obligation of the new cor- 
poration, payable in the future, is that it leaves the receiver with- 
out any means of carrying out certain contracts which are not 
bidden for. Those contracts, or the claims against the receiver aris- 
ing under them, must be provided for in some way. 

The bid, therefore, is rejected. 



UNITED STATES v. OREGOX & C. R. CO. et al. (TERRACE et al.. 

Interveners). 

(Circuit Court, D. Oroson. April 24, 1911.) 

No. :5,.'{40. 

1. Public Lakds (§ 71*) — Raimioad Grant— Cox,stbuct[on. 

By Aet .Tuly 25, 1866, c. 242, 14 Stat. 2.39. Congress made a grant of 
lands In Oregon and California in aid of the construction of a railroad 
■ and telegrayli line froni the Central Pacific Railroad in California to 
Portland in Oregon, the conipany entitied to such lands in Oregon to be 
Bueh one. organized tmder the laws of the state, as should be designated 
by the Législature and should file itfs asseut to the conditions of the act 
wlthin one year after its passage, and thereafter complète a speeifled 
section of its road each year and the whole, from Portland to the state 
line, by a time fixed. The act provided that, if a conipany should fail to 
comply with its conditions by filing its assent. etc., the act should be nuU 
and void, and also reserved the right of Congress, having due regard to 
the rights of the companies, at any tlnie to alter, aniend. or repeal it. 
In 1868 it was amended (Act June 25, 1868, c. 80, 15 Stat. 80) by extend- 
Ing the time for commencement and completion of the several sections of 
the road, and by Act April 10, 1869, c. 27, 16 Stat. 47, a further amend- 
ment was enacted which allowed any company theretofore designated by 
the Législature of Oregon to flle its assent within a year thereafter, with 
a provisô "that the lands granted by the act aforesaid shall be sold to 
actual settlers only, in quantifies not greater than one quarter section 
to oûe purchaser and for a priée not exceeding $2.50 per acre." The Ore- 
gon Central Railroad Company was organized In 1867, was designated by 
the Législature of the state to recelve the grant in 1868, and in June, 
1869, adopted a resolution assenting to the terms of the act ■nàth its 
amendments, which it filed in the Interior Department. It proceeded with 
thè construction of its road. reeeivlng patents for the lands granted co- 
terminous with its eompleted sections In accordance with the act. Held,. 

'For other cases see aame toplc & § NtJMBEK ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that the grant was not In prsesentl, there belng no grantee in existence 
or quallfled to take at the time the act was passed; that the company 
acqulred no rlghts or equitles under the act until the flUng of Its assent 
by which Its rights and Its relation to the grant were Initiated ; and 
■ that it took the lànds subsequently earned subject to the provlso con- 
talned In the amendment of Aprll 10, 1869, by vlrtue of wblch amendaient 
alone It was permitted to come into such relation atter the Urne flxed by 
the original act had expired. 

[Ed. Note. — Por other cases, see Public Lands, CJent Dig. § 232 ; Dec. 
Dlg. § 71.*] 

2. Public I/Ands (§§ 85, 117*) — Railboad Gbants— Conditions— Effect or 

Action op Land Depaetment. 

It is wlthln the jurisdlctlon of the ]Dand Department, before Issninj; 
patents to public lands to a rallroad company under a grant, to détermine 
whether ail the conditions to entitle the company to such patents bave 
been complied wlth, and its détermination of ail matters of fact is con- 
cluslve and not subject to collatéral attack ; but it is not within its prov- 
ince to détermine whether conditions subséquent Imposed in the grant 
hâve been fulfiUed, and its Issuance of patents from time to time as sec- 
tions of the road were completed, even after such conditions subséquent 
had been violated as to lands prevlously patented, was not a walver by 
the government of the right to Inslst on such conditions nor an adjudica- 
tion that they had been complied wlth. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §| 259, 324 ; 
Dec. Dig. §§ 85, 117.* 

Décisions of Land Department — their conclusiveness and efCeet, see 
notes to Hartman v. Warren, 22 C. C. A. 38 ; Carson Cîty Gold & Silver 
Jllning Co. v. North Star Mining Co., 28 C. C. A. .344 ; Unlta Tunnel Min- 
ing & Transportation Co. v. Creede & Cripple Creek ïilin. & Mill. Co., 57 
C. G A. 207.] 

3. Public Lands (| 85*)— Raileoad Gbants— Waiveb of Conditions— "Sale." 

A condition in a grant of lands to a railroad company, that they should 
be sold only to actual settlers wlth a limitation as to quantity and price, 
was not waived by the government by its acquieseence in a transfer of 
the entire grant to a corporation organized to succeed to ail the property, 
rights, and franchises of the original grantee, which was not a sale with- 
in the meanlng of the condition, but merely a substitution of grantees; 
the land stlll remalnlng subject to the condition in the hands of the trans- 
férée. 

[Ed. Note. — For other cases, see Public Lands. Cent. Dig. | 259; Dec. 
Dig. § 85.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6291-6306 ; 
vol. 8, p. 7793.] 

4. Public Landb (§ 88*) — Railboad Gbants— Waiveb of Conditions. 

A breach of a condition in a grant of lands to a railroad company that 
the land should be sold only to actual settlers, in llmited quantities, and 
at a flxed price, was not waived by the government because it remained 
silent when sales were made, in violation of such condition, where there 
was no action to mlslead the grantee or create an estoppel. 

[Ed. Note. — Por other cases, see Public Lands, Cent Dlg. §§ 266-268; 
Dec. Dig. § 88.*] 

5. Public Lands (§ 88») — Railboad Géants— Waiveb or Conditions— Ac- 

tion OF Executive Officeks. 

Executive offlcers of the United States cannot, wlthout express author- 
ity from Congress, waive conditions imposed by Oongress la a grant of 
lands to a railroad company. 

[Ed. Note.— For other cases, see Publie Lands, Cent Dlg. 58 266-268: 
Dec. Dig. I 88.*] 



•For otber cases (e« same topic & i numbeb 1d itt. & Am. Dlgs. 1907 to data, & Re{>'r Indexea 
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6. Public Lands (§ 88*)— Railkoad Géant— Waiver of Conditions. 

Where an act granting lands to a rallroad company gave the govern- 
ment the right to use the road for certain purposes, and also Imposed 
conditions on the sale of the lands by the grantee, the acceptance and use 
ot the road by the government, even after the violation of such condition, 
was not a waiver thereof. 

[Ed. Note.— For other cases, see Publie Lands, Cent. Dlg. §§ 2eG-2CS; 
Dec. Dig. § 88.*i 

7. United States (§ 133*)— Right of Action— Lâches. 

Lâches is not Imputable to the United States. 

[Ed. Xote.— For other cases, see United States, Cent. Dig. §§ 127, 128; 
Dec. Dig. § 133.*] 

8. Public Lands (§ 88*)— Railboad Gbants— Conditions. 

Act Sept. 29, 1890, e. 1040, 26 Stat. 496 (U. S. Comp. St. 1901, p. 1598), 
declaring forfeited ail lands theretofore granted in aid of the construc- 
tion of any railroad opposite to and coterminous with the portion of such 
road not then completed and in opération, did not operate to conflrm the 
title of the companies to lands opposite completed portions of their roads 
against ail contingencies and reserved conditions whether précèdent or 
subséquent, nor as a waiver of forfeiture for condition broken. 

[Fd, Note. — For other cases, see Public Lands, Cent. Dig. §§ 206-268; 
Dec. Dig. § 88.*] 

9. Public Lands (§ 88*)^Railboad Gbants— Suit fob Fobfeitube— Limita- 

tion. 

Act March 3. 1891, c. 561, § 8, 26 Stat 1099 (U. S. Comp. St. 1901, p. 
1521), and Act March 2, 1896, c. 39, § 1, 29 Stat. 42 (U. S. Comp. St. 1901, 
p. 1603), which together limit the time for the bringing of suits by the 
TTnited States for the cancellation of patents to lands, whether issued un- 
der a railroad grant or otherwlse, to a stated time after the issuance of 
such patents, do not apply to a suit to enforce a forfeiture of an entire 
railroad grant, so far as the land is still held by the grantee, for breach 
of a condition requiring the grantee to sell only to actual settlers, which 
may hâve occurred after the patents were issued. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 266-268; 
Dec. Dig. § 88.*] 

10. Public Lands (§ 42*) — Consteuction — Législative Géants of Land. 

In the case of législative grants of public lands, imposing conditions 
along therewith upon the grantee in relation to the thing granted, the 
acts conferring them are to be construed as laws, and the technical rules 
governing the interpreting of contracts are inapplicable ; the single in- 
quiry being as to the Intent of the one party — the législative intendment 
iu promulgating the law. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 42.*] 

11. Public Lands (§ 42*) — Consteuction— Législative Gbants of Land. 

If there is ambiguity or uncertainty in an act granting publie lands to 
private individuals or corporations, it should be construed most favor- 
ably to the government. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 42.*] 

12. Trusts (§ 21*) — Law Cbeating Trust— Certainty as to Beneficiabies 
and Inteeests. 

An act granting lands to a railroad company, with a proviso that they 
shall be sold to actual settlers only in quantifies not greater than one 
quarter section to one purchaser and for a prlce not exceeding $2.50 per 
acre, does not ereate a trust In the company In favor of persons who may 
settle on the land, which they can enforce, as such a trust would be void 
for uncertainty both as to the heneficiarles and their interest, since both 
the quantity and price specified in the act are maximum, leavlng It dis- 

*For other caees see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cretionary with tbe company to sell a less quantity to one purchaser or 
to make a lower prlce. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 29, 30 ; Dec. Dig. 
§ 21.»] 

13. Public Lands (§ 85*) — Railroad Gkant— Constructioî«- and Opération. 

An act granting lands to a railroad company, with a proviso that they 
sliall be sold to aetual settlers only, in quantities not greater than one 
quarter section to one purchaser and for a prlce not exceedlng ?2.50 per 
acre, does not create a contract with a third person to sell hini a partic- 
Tilar tract of land on bis declaring his purpose to become a settler tbere- 
on or niaking ac-tual settlement and tendering tbe purchase prlce to the 
company, in the absence of any sueh ofller by the company, since the act 
makes no such offer on behalf of the government, but transfers title to 
tbe land to the company, wbich may or may not sell in a partlcular in- 
stance. In its discrétion. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 259 ; Dec. 
Dig. § 85.*] 

14. Public Lands (§ 85*)— Kailroad Grant— Construction— Condition Sub- 
séquent. 

In reviving a grant of lands to ald In the construction of a railroad in 
Oregon, in 1869, after it had lapsed by reason of the fallure of any com- 
pany to flle its assent and acceptance within the time prescribed by the 
original act, Congress added a clause, "And provided further that the 
lands granted by the act aforesald shall be sold to aetual settlers only, 
in quantities not greater than one quarter section to one purchaser, and 
for a price not exceeding two dollars and flfty cents per acre." Held, 
that such proviso was not a covenant, but, construing it in the light of 
the then settled policy of Congress to préserve ail public lands for the 
use of aetual settlers, whlle at the same time it was the design to assist 
the construction of the road, It imposed on the grant a condition subsé- 
quent for a breach of whlch on the part of the grantee company the lands 
were subject to forfeiture to tbe United States. 

[Ed. Note. — For other cases, see Public Lauds, Cent. Dig. § 259; Dec. 
Dig. § 85.*] 

15. Pqblic Lands (§ 90*) — Raixroad Grant — Condition Subséquent — 

ElGHTS OF MoKTGAGEE. 

TJnder such construction of the grant, a mortgage of the lands, in thelr 
entirety, would be subject to the condition subséquent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 273 ; Dec. 
Dig. § 90.*] 

16. Public Lands (§ 85*) — Railroad Gbant — Construction — Conditions 

Subséquent. 

By Act May 4, 1870, c. 69, 16 Stat. 94, Congress made a grant of lands 
to the Oregon Central Railroad Company to aid in tbe construction of its 
road, the act providing that the lands should be sold to aetual settlers 
only in quantities not greater than one quarter section to any one settler 
and at priées not exceedlng $2.50 per acre. It further provided that the 
company should by mortgage or deed of trust to trustées set apart ail of 
the net proceeds of the sales as a sinking fund to be used in the purchase 
and rédemption of its bonds therein described. and that no part of such 
fund should be used for any other purpose until ail of the bonds had been 
purchased or redeemed. Hcld, that such provisions were not merely reg- 
ulative covenants, not enforceable. but to be observed or not in the dis- 
crétion of tlie company, but conditions subséquent, for a violation of 
whicb the grant was forfeltable to the United States. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. | 259; Dec. 
Dig. § 85.*] 

*For othêr casas see saine toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rop'r lade-ves 
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17. Equitt (§ 24*) — JuRisDicïioN— Enfokcement or Foefbiture. 

TSe gênerai rule that a court of equity will not enforce a fcirfelture ïs 
not inflexible, and it may do so where the forfaiture is consonant with 
right and justice, and especially where it is for breach of condition of a 
public grant to a private person or corporation. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ C9-76 ; Dec. Dig. 
§ 24.*] 

18. Public Lands (§ 88*)— Suit to Enforce Fobfeituke of Ghant— Jubis- 
DiCTioN OF Equity. 

By Act July 25, 1866, c. 242, 14 Stat. 239 (as amended by Act June 25, 
186S, c. 80, 15 Stat. 80, and Act April 10, 18C9, c. 27, 16 Stat. 47), and Act 
May 4, 1870, c. 69, 16 Stat. 94, Congress luade grants of lands to two 
railroad companies in Oregon annexing certain conditions to each grant 
April 30, 1908, Oongress by a joint resolution (No. 18, 35 Stat. 571) author- 
ized and directed the Attorney General to institute and prosecute any and 
ail suits in equity, actions at law, and other proceedings which he might 
deem adéquate and appropriate to enforce the rlghts and remédies of the 
United States arising or growing out of such grants, in which suits he 
should. In euch manner as he should deem appropriate, assert ail rights 
and remédies exlsting In favor of the United States, "including the clalm 
on behalf of the United States that the lands granted by each of said acts 
respectively or any part thereof hâve been and are forfeited to the 
United States by reason of any breaches or violations of any of the terms 
or conditions of either or any of said acts, which may be alleged and es- 
tablished in any such suits, actions or proceedings ; it not being intended 
hereby .to détermine the right of the United States to any such forfeiture, 
• * * but it being Intended to fully authorize * * * the court or 
courts before which such suits • » * may be Instituted or pending 
to entertain, consider and adjudicate the claim and right of the United 
States to such forfeiture, and if found to enforce the same." Held, that 
a fédéral court of equity had jurlsdictlon to entertain and détermine such 
a suit, brought to cancel patents issued under such grants, and to quiet 
the title of the United States to the lands embraced therein, although it 
involved a forfeiture of the grants ; the lands being wild and unimproved 
and not In the actual possession of défendants. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 266-268; 
Dec. Dig. § 88.* 

Jurisdiction of fédéral courts in suits under public land laws, see note 
to Bailey v. Mosher, 11 C. C. A. 314.] 

In Equity. Suit by the United States of America, complainant, 
against the Oregon & California Railroad Company, Southern Pacific 
Company, Stephen T. Gage (individually and as trustée), Union Trust 
Company (individually and as trustée), John L. Snyder, Julius F. 
Prahl, Albert E. Thompson, James Barr, Fred Witte, W, A. Ander- 
sen, W. H. Anderson, O. M. Anderson, F. E. Williams, Paul Birken- 
feld, J. H. Lewis, Francis S. Wiser, W. E. Anderson, Albert Arms, 
Joseph A. Maxwell, Isaac McKay, J. R. Peterson, D. MacLafferty, 
Edgar MacLafïerty, V. V. McAboy, George C. MacLafferty, George 
Edgar MacLafferty, E. L. MacLafferty, B. N. MacLafferty, Enos M. 
Fluhrer, F. W. Floeter, S. Shryock, Sidney Ben Smith, Orrin J. Law- 
rence, Robert G. Balderree, Oscar E. Smith, Egbert C. Lake, C. W. 
Sloat, Jesse F. Holbrook, A. E. Haudenschield, S. H. Montgomery, 
W. A. Noland, John H. Haggett, Charles W. Mead, William Otter- 
strom, Angus MacDonald, John T. Moan, Joseph D. Hadlev, Henry 
C. Ott, Fred L. Freebing, William Gain, R. T. Aldrich, James C. 

•For other cases Bee same topic & i numbbb in Dec. & Am. Olga. 1907 to date, & Rep'r Indexes 
186 F.— 55 
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O'Neill, Alexander Fauske, Francis Wiest, Gordelia Michael, John B. 
Wiest, Cyrus Wiest, John Wiest, Thomas Manley Hill, Otto Nelson, 
Jasper L. Hewitt, B. L. Porter, Frank Wells, C. P. Wells, I. H. In- 
gram, L. G. Reeves, W. W. Wells, F. M. Rhoades, Marvin Martin, 
and Roy W. Minkler, défendants; John L. Snyder and others, cross- 
complainants ; and Frank Torrace and others, interveners. On de- 
murrers to bill, cross-bill, and bills of intervention. Demurrer to bill 
overruled. Demurrer to cross-bill and bills of intervention sustained. 

After setting out tlie citizenship and résidence of the respective parties, 
the bill of complaint States, in effect: 

On July 25, 1866, Congress passed an act (Act July 25, 1866, c. 242, 14 Stat. 
239) granting lands in ald of tlie construction of a railroad and telegrapli 
line from the Central Pacific Railroad, in California, to Portland, in Oregon. 
By Its flrst section tlie act authorizes and empowers the California & Oregon 
Kailroad Company, and such company organized under the laws of the state 
of Oregon as the Législature thereof shall thereafter designate, to construct 
and maintain a railroad and telegraph line between the city of Portland, in 
Oregon, and the Central Pacific Railroad, in California. 

Thereafter it is provided as foUows: 

Sec. 2. "That therç be, and hereby is, granted to the said companies, their 
successors and assigna, for the purpose of aiding in the construction of said 
railroad and telegraph line, and to secure the safe and speedy transportation 
of the mails, troops, munitions of war, and public stores over the line of said 
railroad, every alteruate section of public land, not minerai, designated by 
odd numbers, to the amount of twenty alternate sections per mile (ten on 
each side) of said railroad line ; and when any of said alternate sections or 
parts of sections shall be found to hâve been granted, sold, reserved, occu- 
pied by homestead settlers, pre-empted, or otherwise disposed of, other lands, 
designated as aforesaid, shall be selected by said companies in lieu thereof, 
under the direction of the Secretary of the Interior In alternate sections 
designated by odd numbers as aforesaid, nearest to and not more than ten 
miles beyond the limits of said flrst-named, alternate sections; and as soon 
as the said companies, or either of them, shall flle in the ofllce of the Sec- 
retary of the Interior a map of the survey of said railroad, or any portion 
thereof, not less than sixty continuons miles from either terminus, the Sec- 
retary of the Interior shall withdraw from sale public lands herein granted 
on each side of said railroad, so far as located and within the limits before 
specifled. The lands herein granted shall be applied to the building of said 
road within the States, respectively, vi^herein they are situated. And the 
sections and parts of sections of land which shall remain in the United States 
within the limits of the aforesaid grant shall not be sold for less than double 
the minimum price of public lands when sold: Provided, that bona fide and 
actual settlers under the pre-emption laws of the United States niay, after 
due proof of settlement, improvement, and occupation, as now provided by 
law, purchase the same at the price flxed for said lands at the date of such 
settlement, improvement, and occupation: And provided, also, that settlers 
under the provisions of the homestead act, who coniply with the terms and 
requirements of said act, shall be entitled, within the limits of said grant, 
to patents for an amount not exceedlng eighty acres of the land so reserved 
by the United States, anything in this act to the contrary notwithstanding." 

Sec. 3. "That the right of way through the public lands be, and the same 
is hereby, granted to said companies for the construction of said railroad 
and telegraph line; and the right, power, and authority are hereby given 
to said companies to take from the public lands adjacent to the line of said 
road, earth, stone, timber, water, and other materials for the construction 
thereof. Said right of way is granted to said railroad to the extent of one 
hundred feet in width on each side of said railroad where It may pass over 
the public lands, including ail necessary grounds for stations, buildings, work- 
shops, dépôts, machine shops, switches, side tracks, turntables, water sta- 
tions, or any other structures required in the construction and operating of 
eaid road." 
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Sec. 4. That, whenever 20 or more consécutive miles ot the road shall hâve 
been completed and ready for use, the same shall be examined by three com- 
missloners appolnted by the Président, wlio are required to report to the 
Président; and, if it shall appear that tlie Une of road and telegraph bas 
been constructed and equipped in accordance with the terms of the act, then 
that patents shall issue to the Company entitled to the same for the lands 
granted to the extent and cotermlnous with the completed section, and thus 
from time to time, whenever other sections of the road shall be completed, 
untll the entire line shall bave been constructed. 

Sec. 5. "That the grants aforesaid are made upon the condition that the 
said companies shall keep said railroad and telegraph in repair and use, and 
shall at ail tlmes transport the mails upon said railroad, and transmit dis- 
patehes by said telegraph Une for the government of the United States, 
when required so to do by any department thereof, and that the government 
shall at ail tlmes hâve the préférence in the use of said railroad and tele- 
graph therefor at falr and reasonable rates of compensation, not to exceed 
the rates pald by prlvate parties for the same kind of service. And said 
railroad shall be and remain a public highway for the use of the government 
of the United States, free of ail toU or other charges upon the transportation 
of the property or troops of the United States; and the same shall be trans- 
ported over said road at the cost, charge, and expense of the corporations 
or companies owning or operating the same, when so required by the gov- 
ernment of the United States." 

Sec. 6. "That the said companies shall file their assent to this act in the 
Department of the Interlor within one year after the passage hereof, and 
shall complète the first section of twenty miles of said railroad and tele- 
graph within two years, and at least twenty miles in each year thereafter, 
and the whole on or before the flrst day of July, one thousand eight hundred 
and seventy-five ; and the said railroad shall be of the same gauge as the 
'Central Pacific Railroad' of California, and be connected therewith." 

Sec. 7. "That the said companies named in this act are hereby required to 
operate and use the portions or parts of said railroad and telegraph men- 
tloned in section one of this act for ail purposes of transportation, travel, and 
communication, so far as the government and public are concerned, as one 
connected and continuons line; and in such opération and use to afCord and 
secure to each other equal advantages and facllitles as to rates, time, and 
transportation, without any discrimination whatever, on pain of forfeiting 
the full amount of damage sustained on aceount of such discrimination, to 
be sued for and recovered in any court of the United States, or of any state, 
of compétent jurisdiction." 

Sec. 8. "That in case the said companies shall fail to comply with the 
terms and conditions required, namely, by not fillng their assent thereto as 
provided in section six of this act, or by not completing the same as provided 
in said section, this act shall be null and void, and ail the lands not conveyed 
by patent to said company or companies, as the case may be, at the date of 
any such failure, shall revert to the United States. And in case the said 
road and telegraph Une shall not be kept in repalr and fit for use, after the 
same shall hâve been completed, Congress may pass an act to put the same 
in repair and use, and may direct the income of said railroad and telegraph 
line to be thereafter devoted to the United States, to repay ail expenditures 
caused by the default and neglect of said companies or either of them, as 
the case may be, or may fix pecuniary responsibility, not exceedlng the value 
of the lands granted by this act." 

Sec. 9. That the companies concerned shall be governed by the gênerai 
laws of the respective states as to the construction and management of said 
railroad and telegraph line in ail matters not provided for in the act. 

Sec. 10. That ail minerai lands, except such as shall contain coal and Iron, 
shall be excepted from the opération of the grant; but that, where such 
lands contain timber, so much of the timber as shall be required to construct 
the road over the lands is hereby granted. 

Sec. 11. That said companies shall be governed by the statutory régula- 
tions of the States concerned in ail matters pertaining to the right of way 
wherever said road shall not pass through public lands of the gênerai gov- 
ernment 
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Sec. 12. "That Coiigress may at any tlnie, haviug due regard for the rights 
of sald Galiforiiia and Oregou railroad companies, add to, alter, amend, or 
repeal thls aet." 

■ TWs act was amended Jnne 25, 1868 (Act June 25, 1868, c. 80, 15 Stat. 
80), whereby sectio'fi 6 tliereof was Hiade to provide that: "Iiistead of the 
times nowflxed in said section, the flrst section of'twenty miles of sald 
railroad' and tèlëgraph shall be eompleted within eighteen months from the 
passage of this- act, 'and at least twenty miles in each two years thereafter, 
and the whole on or before the flrst day of July, anno domlui eighteen hun- 
dred and eighty." 

About October 6, 1866, certain persons attempted tb or^anize a corpora- 
tion bearing the name "Oregon Central Railroad Company," havlng its prin- 
cipal office at Portland, Or. This conipf<ny pro.ieCted its line of road from 
tortland toForest Grove, thence to MoMiniiville, ou the westerly side of 
the Willainettë river. For eonvenience it v.nU be' hereaf ter ref erred to as 
the "West Side Company," and Its line as the "West Side Ijine." 

On October 10, 1866, the Législative Assembly of the State of Oregon, by 
joint resolution, desigùated the Oregon Central Railroad Company as the 
orgariizatlon entitled to recelve the graut and beneflts accorded by the act 
of Congress of July 25, 1866.' This company, on May 25, 1807, assented to 
the provisions of sald act of Congress, and thereafter, about July 6, 1867, 
filed an authentlcated copy of its resolution, together with a certlfled copy 
of its articles of incorporation and of the ,1oint resolution of the Législative 
Assembly of Oregon, with the Secretary of the Interior, and on about the 
20th of August, 1868, flled with such offlcer a gênerai map of survey of its 
projected Une of railroad. 

In the meantime, namely, about April 22, 1867, certain per,sons, contending 
that said West Side Company was not regularly and lawfuUy incorporated, 
and designing to secure the grant and privilèges accorded by sald act of 
Congress of July 25. 1866, prganized another corporation bearing the name 
"Oregon Central Railroad Company," havlng its principal place of business 
at the city of Salem, Or. This company projected its Une of road on the 
easterly side of the Willamette river, and for eonvenience will be deslgnated 
the "East Side Company," and its line the "East Side Line." 

On October 20, 1868, the East Side Company procui'ed a joint resolution to 
be adopted by the Législative Assembly of the State of Oregon, whereby, 
after setting out, among other things, the adoption of the act of Congress 
of July 25, 1866, the adoption by the Législature of the state of House Joint 
Resolution No. 13, designating the Oregon Central Railroad Company as the 
organization entitled to the beneflts of the grant and privilèges accorded by 
said act of Congress, that at the tlme of the adoption of such resolution 
no such company as the Oregon Central Railroad Company was organized 
or in existence, that the resolution was adopted under a misapprehension 
of the fàcts, and that the proper désignation y et remalned to be niade, it wàs 
resolved that the Oregon Central Railroad Company, a corporation organized 
at Salem oh April 22, 1867, "be and the same is hereby deslgnated as the 
company entitled to reçoive the lands in Oregon, and the beneflts and priv- 
ilèges conferred by the said act of Congress." Thereupon a coutroversy arose 
between the West Side Company and the East Side Company as to whicli 
was entitled to the beneflts of the said act of Congress, and, the time within 
which to flle an asseut having expired long prior to the désignation of the 
East Side Company by the Législative Assembly of Oregon, the said East 
Side Company applied to Congress for an extension of time for flling ils 
assent, foUowing which the respective contentions of tlie East and tUe West 
Side Companies relative to the right to recelve the beneflts of the act of July 
25, 1866, were placed before Congress, and that liody, on Ai)ril 10, ISGO, passed 
an act amendatory of section 6 of the act of July 25, 1866, in language fol- 
lowing: 

"That section six * • * be, and the same is hereby, amended so as to 
allow any railroad company heretofore deslgnated by the Législature of the 
State of Oregon, lu accordance with the flrst section of sald act, to flle its 
assent to such act in the Department of the Interior withhi one year from 
the date of the passage of this act; and such flling of its assent, if done 
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within one year froni the passage hereof, shall hâve the saine force and 
effeet to ail Intents and purposes as if such asseiit had been flled wltliin 
one year after the passage of said act: Provided. that uothing herein shall 
impair any rights heretofore acquired hy any railroad conipany under said 
a'et, tior siiair said act or this aniendment be constnied to entitle more than 
one Company to a grant of land: And provided further, that the laiids 
granted.by the act aforesaid shall be sold to actual settlers only. in qnan- 
titles net greater than one-cjuarter section to one i)urehaser, and for a iirice 
not exceeding two dollars and fifty cents per acre." Act April 10, 1869, c. 
27, 16 Stat. 47. . 

On June 8, 1869, the East Side Company adopted a resolution assenting 
to the terms of the act of Jnly 25, 1S6G. an authenticated copy of which was 
filed in the office of the Secretary of the Interior on June 1.3, 1809. This 
resolution by its preamble set forth, among other things, that no conipany 
was designated within the year within which an assent was required to be 
filed to the act of Jnly 25, 1866. and that Congress did, on April 10, 1869, 
pass an act extending the time in which assent niight be iiled. About Oc- 
tober 29, 1869, the East Side Company flled in the office of the Secretary of 
the Interior a niap of survey and location of the flrst 60 miles of its pro- 
jected line of railroad; and on December 24th of the saine year coinpleted 
the construction of the flrst 20 miles of road. from Portland south, which 
was approved December filst by eommissioners dnly ai)pointed. 

The West Side Company wholly failed to construct any part of its pro- 
jected line of road, and abandoiied and waived ail claiin to tbe beneflts to 
accrue under said aets of Congress, and in lieu tbereof applied for and ob- 
taliied and accepted a similar grant of laiids, franchises, aiul otlier beiiefits 
pertalning to its projected line of road bv act of Congress approved May 
4, 1870 (Act May 4, 1870, c. 69, 10 Stat. 94). 

The East Side Company haviiig become involved in lltigation questioning 
the validity of its orgaiiizatlon, also its right to use the corporate iianie 
adopted, on March 17, 1870, its offlcers, stockholders, and promoters organ- 
ized the Oregon & California Railroad Company ; the principal iiurpose of 
tliis organisation being to become the successor to said East Side Conipany, 
and to receive, hold, and exercise the grants. franchises, and privilèges ae- 
corded by said act of Congress of July 25, 1866. and acts amendatory there- 
to. Pursuant to such purpose, the East Side Company, on March 29, 1870. 
executed and delivered to the Oregon & California Railroad Company a cer- 
tain instrument of writlng purporting to assign, transfer, and coavey to the 
latter conipany ail the property of the former, including ail its right, title, 
and interest in and to the grants, franchises, and beneflts under the act of 
July 25. 1866. 

On April 4, 1870, the Oregon & California Railroad Company adopted a 
resolution, whereby the conipany accepted the grant conferred by the act of 
Congress of July 25, 1866, and acts amendatory tbereof, and authorized its 
président and secretary to flle such assent in the office of the Secretai-y of 
the Interior, together with an authenticated copy of the deed of assignment 
from the Oregon Central Railroad Company. A coi)y of the resolution and 
deed of assignment was flled with the Secretary of the Interior April 28. 
1870; and from that time on the Oregon & California Railroad Company 
assumed and contiiiued to act as the successor to the Oregon Central Rail- 
road Company, being the said East Side Conipany. 

On May 4, 1870, Congress passed an act granting certain lands to the 
Oregon Central Railroad Comr)any — the West Side Conipany — to aid in the 
construction of a railroad and telegraph line from Portland to Astoria and 
McMinnville, in Oregon, which provides as follows: 

"That for the purpose of aiding in the construction of a railroad and tel- 
egraph line from l'ortland to Astoria, and from a suitable point of junctlon 
near Forest Grove to the Yanihill river, near McMinnville, in the state of 
Oregon, there is hereby granted to the Oregon Central Railroad Company, 
now engaged in constructing the said road, and to their suceessors and as- 
signs, the right of way through the public lands of the wldth of one hundred 
feet on each side of said road, and the right to take from the adjacent pub- 
lic lands materials for constructing said road, and also the necessary lands 
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for dépôts, stations, slde tracks, and other needful uses Ih operating thé 
road, not exceeding forty acres at any one place; and, also, each alternate 
section of the public lands, not minerai, excepting coal or iron lands, desig- 
nated by odd numbers nearest to said road, to the amount of ten such alter- 
nate sections per mile, on each slde thereof, not otherwise disposed of or 
reserved or held by valld pre-emptlon or homestead right at the tlme of the 
passage of this aet. And in case the quantlty of ten full sections per mile' 
eannot be found on each side of said road, withln the said limits of twenty 
miles, other lands designated as aforesaid shall be selected under the direc- 
tion of the Secretary of the Interior on elther side of any part of said road 
nearest to and not more thân twenty-flve miles from the track of said road 
to make up such deflciency." 

Sec. 2. "That the Commissioner of the General Land Office shall cause the 
lands along the Une of the said railroad to be surveyed with ail convenient 
speed. And whenever and as often as the said company shall file with the 
Secretary of the Interior maps of the survey and location of twenty or more 
miles of said road, the said Secretary shall cause the said granted lands 
adjacent to and coterminous with such located sections of road to be seg- 
regated from the public lands; and thereafter the remalning public lands, 
subject to sale wlthin the limits of the said grant, shall be disposed of only 
to actual settlers at double the minimum priée for such lands: And pro- 
vided also, that settlers under the provisions of the homestead act who com- 
ply with the terms and requirements of said act, shall be entitled, withln the 
said limits of twenty miles, to patents for an amount not exceeding eighty 
acres each of the said ungranted lands, anything in this act to the contrary 
notwlthstanding." 

Sec. 3. "That whenever and as often as the said company shall complète 
and equip twenty or more consécutive miles of the said railroad and tele- 
graph, the Secretary of the Interior shall cause the same to be examlned, at 
the expense of the company, by three commissioners appointed by him; and 
If they shall report that such completed section is a flrst-class railroad and 
telegraph, properly equlpped and ready for use, he shall cause patents to be 
issued to the company for so much of the said granted lands as shall be 
adjacent to and coterminous with the said completed sections." 

Sec. 4. "That the said alternate sections of land granted by this act, ex- 
cepting only such as are necessary for the company to reserve for dépôts, 
stations, side tracks, wood yards, standing ground, and other needful uses in 
operating the road, shall be sold by the company only to actual settlers, in 
quantitles not exceeding one hundred and slxty acres or a quarter section 
to any one settler, and at priées not exceeding two dollars and fifty cents 
per acre." 

Sec. 5. "That the said company shall, by mortgage or deed of trust to two 
or more trustées, approprlate and set apart ail the net proceeds of the sales 
of the said granted lands, as a sinking fund, to be kept invested in the bonds 
of the United States, or other safe and more productive securities, for the 
purchase from time to tlme, and the rédemption at maturity, of the flrst 
mortgage construction bonds of the company, on the road dépôts, stations, 
side tracks, and wood yards, not exceeding thirty thousand dollars per mile 
of road, payable in gold coin not longer than thirty years from date, with 
interest payable semi-annually in coin not exceeding the rate of seven per 
centum per annum ; and no part of the principal or interest of the said funds 
shall be applied to any other use until ail the said bonds shall bave been pur- 
chased or redeemed and cancelled ; and each of the said first mortgage bonds 
shall bear the certificate of the trustées, setting forth the manner in which 
the same Is secured and its payment provided for. And the District Court 
of the United States, concurrently with the state courts, shall bave original 
jurlsdiction, subject to appeal and writ of error, to enforce the provisions of 
this section." 

Sec. 6. "That the said company shall file with the Secretary of the Interior 
its assent to this aet within one year from the time of its passage; and the 
foregoing grant is upon condition that said company shall complète a sec- 
tion of twenty or more miles of said railroad and .telegraph within two years, 
and the entire railroad and telegraph within six years, from the same date." 
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About July 2, 1870, the West Side Company, through its board of directors, 
adopted a resolution assenting to and accepting ail the provisions of said act, 
and thereafter, on July 20th, flled an authenticated copy of such resolution 
in the office of the Secretary of the Interior. About August 15, 1870, ail the 
capital stock of the West Side Company was acquired by the owners of the 
capital stock of the Oregon & Callfornia Railroad Company, and thereafter 
tbe capital stock of both eompanies was held as a single interest, and the 
aflfairs of the two eompanies were conducted as a single enterprise until the 
dissolution of the West Side Company. 

With funds derived from mortgage bonds and otherwise, the East Side 
LIne, up to the month of January, 1873, was constructed as far south as 
Eoseburg, a distance of 197 miles from Portland, and said West Side Line 
to McMinnville, a distance of 47 miles. At tliat time the eompanies became 
insolvent, and the construction of the East Side Line was not resumed untll 
in June, 1881, while the West Side Line was never resumed. Thereafter, 
from about July 24, 1874, the direction and control of the flnancial affairs 
of the two eompanies were assumed and exercised by the creditors thereof, 
organized under the name and désignation "Bondholders' Committee," which 
committee subsequently acquired ail the capital stock of said eompanies. 
About October 6, 1880, the Bondholders' Committee caused the West Side 
Company to exécute and deliver to the Oregon & California Railroad Com- 
pany a certain instrument in writing pnrporting to assign, transfer, and con- 
vey to the latter company ail the property of the former, includlng ail its 
right, title, and interest in and to the grant, franchises, and other beneflts 
accruing in pursuance of the act of Congress of May 4, 1870. Ever since 
said date the Oregon & California Railroad Company bas assumed to be the 
rightful successor to the said West Side Company. 

For convenience, the respective grants by Congress will be alluded to as 
the "East Side grant" and the "West Side grant." 

About May 7, 1881, through a readjustment of the capital stock of the 
Oregon & California Railroad Company by its board of directors and stock- 
holders, ail the former capital stock of said company was cauceled, and a 
reissue was had, consisting of $12.000,000 'preferred stock, and S7.000,000 
common stock, aggregating $19.000,000. Through the issuance of this stock, 
and the use in part of the proceeds of a new boiid issue, ail of the company's 
existing indebtedness was then fully paid and discharged. 

About June 2, 1881, the Oregon & California Railroad Company executed 
and delivered to Henry Villard, Robert Davie Peebles, and Charles Edward 
Brotherton, as trustées for the owners and holders of the said preferred stock, 
an instrument of writing purporting to convey to said trustées ail lands com- 
prised by both of said land grants, in trust, to secure to the owners of said 
preferred stock some asserted right or interest in or to said lands, and for 
certain other purposes more particularly specified in said instrument. There- 
after Stephen T. Gage succeeded to the trusteeship under said instrument, 
and is now the sole surviving trustée. Ile, by virtue thereof, and the South- 
ern Pacific Company, by virtue of its ownership of the preferred stock, daim 
and assert some right, title, and interest in, or lien upon, the granted lands. 

In June, 1881, and May, 1883, tbe Oregon & California Railroad Company 
issued first and second mortgage bonds aggregating, approximately, $5,000,000 ; 
the work of construction was resumed; and the East Side Line was extended 
to a point 1^4 miles south of Ashland, a distance of approximately 145 miles. 
This extension was completed about the month of January, 1884, and the 
work of extension was not again resumed until in April, 1887. In .lanuary, 
1885, by reason of default in payment of said first and second mortgage 
bonds, the Oregon & California Railroad Company was placed in the hands 
of a receiver. 

In connection with thèse facts, which are more fully set out In the bill of 
complaint, it is alleged that the West Side Company acquired no right or 
interest in or to the East Side grant, and that the said East Side Company 
acquired no right or interest therein except subject to ail the terms and con- 
ditions of the act of Congress of April 10, 1869; that the principal purpose 
of the conveyance of date March 29, 1870, was not to operate as a sale or 
conveyance *of any of the lands granted by said act of Congress of July 25, 
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1866, biit was to eonstitnte tlie Oregon & Callfoniia Rallroad Company tlie 
successor to the said East Side Company, to eonstruct aud equip said Une 
of railroad, and to receive the grant aud exercise the franchises and othei' 
beneflts accorded by said act of Congress. the same allégation being made 
wlth référence to the conveyance by the West Side Company to the Oregon 
& Californla Railroad Company, of date October 6, 18S0; that the original 
capital stock of the Oregon & California Railroad Company, and substan- 
tially ail the stock of the West Side Company, were issueû without considéra- 
tion; that neither of said compaiiies had any fnnds for construction or otlier 
plirposes, except snch as were borrowed therefor ; and that the deed of trust 
to Villard and other trustées purports to convey and to authorlze said trustées 
to sell and convey said lands coniprlsed by the said l'hast and AVest Side 
grants to other than actual settlers, in quautities greater than one quarter 
section to one person, and at a price greater than $2.50 per acre, and was 
thereforé in violation and breach of the express ternis of the grants. 

It Is further alleged, In effect, as follows: Abont January, 1885, a certain 
railroad syndicate, known as the "Southern Pacific System," controlliug sub- 
stantially ail the railroad Unes in the sonthwestern part of the United States, 
includlng the Central Paciflc Railroad, organized the Southern Pacific Com- 
pany as a gênerai holding company for said syndicate, and on or abont Mardi, 
1885, the Southern Paciflc Company acquired, and bas since exereised, a eon- 
troUing interest in each of the corporations constituting said Southern Pa- 
cific System, and is the lessee of ail of the railroad liues controUed by said 
System, exercising coutrol thereof, as well as control over, and the haudling 
and disposai of, ail the lands of its constituent companies. Sliortly after 
the organizatlon of the Southern Paciflc Company, it establisbed a land de- 
partment in San Francisco, Cal., for the control, handling, and disposai of 
lands of its constituent companies held under grants from the government ; 
and, after the Oregon & California Railroad Comi>any passed into the hands 
of a receiver, the Southern Paciflc Company, desiguing to acqulre the owner- 
shlp and control of its holdings, entered into negotiations with said company, 
and the bondholders and stoekholders thereof, wliich resulted in a contract, 
of date March 28, 1887, the gênerai effect being that the Oregon & California 
Railroad Company, together with its Unes of railroad, was absorbed by, and 
merged into, the said Southern Pacific System; and the complainant charges 
that it was further the purpose and design of the Southern Paciflc Company 
to secure control of the Oregon & Califoruia Railroad Company's land grants, 
and to divert the same from the purposes for wliich such grants were made 
to the exclusive use and beneflt of the Southern Paciflc Company. There- 
after the Oregon & California Railroad Company was eontinued a corpora- 
tion in name only, and as an instrumentality and devlce for the adminis- 
tration of thèse grants. 

About May 12, 1887, in pursuance of tbe contract of March 28, 1887, ail 
of the capital stock, and ail of said second mortgage bonds of the Oregon & 
California Railroad Company were assigned and transferred to the Pacific 
Improvement Company, and ail of said flrst mortgage bonds were assigned 
and transferred to the Southern Paciflc Company, The Paciflc Improve- 
ment Company was a corporation controUed and directed by the owners of 
a majority of the capital stocli of the Southern Paciflc Company, and held 
the capital stock of the Oregon & California Railroad Company in trust for 
the use aud beneflt of the Southern Paciflc Company until about April 9, 
1901, wheu ail of such capital stock was transferred to the Southern Pa- 
cific Company, which company is now the owner and holder thereof. 

Pursiiant, further, to the contract of March 28, 1887, the Southern Pacific 
Company and the Oregon & California Railroad Company entered into a con- 
tract of lease, in writlng, whereby the railroad and telegraph Unes of the 
latter company were leased to the former for the term of 40 years, which re- 
mained In fuU force and effect until about August 1, 1893, when the said com- 
panies entered into a further contract, whereby such properties were leased 
to the Southern Pacific Company for the tenu of 34 years, which latter con- 
tract is still in fuU force and effect, and by vlrtue whereof the Southern Pa- 
cific Company entered into, and is now In, the full possession, management, 
and control of said properties. 
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In piu-suaiice. aJs^o, of the coiitract of Miirch 28. ISST, tlie Oregon & Cali- 
fornia Rallroad Company, on about January 3, 1888, executed and dellvered 
to the Union Trust Company Its niortgaîre upon certain of its ])roperties, to 
secure certain bonds, then issued and tliereafter to be issued. of wliich ap- 
Iiroxinintely §17,500,000 in amount are still outstanding. Altli<ni«li executed 
l}y the Oregon & California lîailroad Company, the bonds were puaranteed by 
tiie Southern Tacific Company, and were used by that company to piirchase 
the outstanding securities of the Oregon & California Railroad Company, and 
to complète the construction of and improve the Unes of the said latter com- 
pany. In this relation, it is averred that said niortgage deed, in so far as it 
relates to any of the grauted lands, if at ail, jiurports to convey, and to au- 
thorize the Union Trust Company to sell and convey said lands to persons 
other than aetual settlers, in quantifies greater than one quarter section to 
one purchaser, and for a priée exceeding $2.50 per acre, and for purposes 
other than those authorized by said grants. 

IJuring the year 1887, the last section of the Kast Side Uine, extending from 
Ashland to the southeru boundary of the state of Oregon, was completed, and 
on or about the 6th day of June, 1S88. the receivership proceedlngs were 
wound up and the reeeiver discharged. Ail of the flrst and second niortgage 
bonds (not including the issue of July, 1887). together with ail mortgages and 
trust deeds securing the payment thereof , were canceled and discharged ; 
whereupon the Southern l'aciiîc Company entered into the possession and man- 
agement of ail of the properties of the Oregon & California Railroad Com- 
pany, as aforesaid. 

Under the East Side grant, and during the years 1871 to 1877, inclusive, 
patents for aiiproximately 323,000 acres of land were applied for by, and is- 
sued to, the Oregon & California Railroad Company, being lands contiguous 
to the first 125 miles of said Kast Side Line. Xo patents were applied for 
or issued withiu that tlme under tlie West Side grant. Commencing about the 
year 1891, other patents were applied for, and, from 1893 up to 1906, lands 
aggregating 2,4.^0,000 acres were patented to the Oregon & California Railroad 
Company under the East Side grant: and, commencing about the year 1895, 
approximately 128,000 acres under the West Side grant. Of the lands so 
granted, the Oregon & California Railroad Company lias inade approximately 
5,306 gales, aggregating about 820,000 acres, as follows: Sales in quantifies 
not exceeding one quarter section. 4,9.S0, covering 296,000 acres, and sales in 
quantifies exceeding one quarter section. 376, covering 524.000 acres. In this 
connection, it is alleged: That the Oregon & California Railroad Company, 
under the direction and domination of the Southern Pacific Company, from 
the year 1894 untll about January 1, 1903, sold and disposed of said granted 
lands in nianner and upon ternis in violation and breach of the ternis and 
conditions of the grants. That is to say. said lands were sold to speculators 
and persons other than aetual settlers. and in quantifies greatly in excess of 
one quarter section to one purchaser, naniely. in (luantities ranging from 1,000 
to 45,000 acres to a single purchaser, and for priées greatly in excess of .§2.50 
per acre ; the saine ranging from .f 5 to $40 lier acre. That alnmt 90 per cent, 
of the said 524,000 acres was sold or conveyed sinee the year 1897, and of 
this approximately 370,000 acres were sold to ."ÎS pnrchasers. in quantifies 
exceeding 2,000 acres to each imrcliaser. On .January 3, 190;5, tliere remained 
unsold of said granted lands approximately 2,373.000 acres, consisting of about 
2,080,000 acres which bave been patented, and 29.".,000 acres uniiatented, now 
daimed by the défendant Oregon & California lîailroad Company by virtue 
of said grants. 

It is alleged that since January 1, 1903, many persons hâve applied to the 
Oregon & California Railroad Company to purchase the lands remaining un- 
sold, in quantifies of 160 acres to each purchaser. the said applicants desir- 
ing and intending in good faith to settle thereupon, and to make permanent 
homes thereof; but that said applications hâve been refused and rejeeted, and 
the said Oregon & California Railroad Company and the Southern Pacific 
Company hâve, since January 1, 1903. wîthdrawn ail of said unsold lands 
from sale, and hâve at ail times thereafter refused, and do now refuse, to 
sell any part of said grants, to aetual settlers or for purposes of aetual set- 



874 186 FEDERAL REPORTEE 

tlement, In quantities or for priées as prescribed by the terms and condi- 
tions of Buch grants. In setting forth thèse facts, it Is further alleged that 
slnce said January 1, 1903, the Oregon & Callfornla Eailroad Company has 
assumed, and now asserts, an absolute and unoondltlonal estate in and to 
ail of sald unsold lands, and that by reason of the premlses and the rela- 
tionshlp which the Southern Pacific Company sustalns to the Oregon & Cal- 
lfornla Rallroad Company, ail of such unsold lands hâve been converted 
to the use and beneflt of the sald Southern Pacific Company; that the Ore- 
gon & Callfornla Rallroad Company has derived beneflts from said grants 
other than from sales of the lands, namely, from forfaiture of contracts of 
sale, from leases, and from tlmber eut from the grants ; and In further détail 
matters are alleged upon which to base Injunctive process, and other matters 
deslgned to excuse delay In Instltuting this suit. 

On February 14, 1907, a mémorial was presented to Congress, praying that 
steps be taken to eompel the Oregon & Callfornla Rallroad Company to com- 
ply with the terms of the sald grants, or to require a forfeiture of the lands 
granted. Later, on Aprll 30, 1908, Congress adopted a joint resolution pro- 
viding as foUows: 

"That the Attorney General of the United States be, and he hereby is, au- 
thorlzed and direeted to Institute and prosecute any and ail suits in equity, 
actions at law, and other proceedings whioh he niay deem adéquate and ap- 
propriate to enforce any and ail rights and remédies of the United States 
of America in any manner arising or growlng out of or pertaining to either 
or any of the followlng described Aets of Congress, to wlt: 'An aet grauting 
lands to ald in the construction of a rallroad and telegraph Une from the Cen- 
tral Pacific Rallroad In Callfornla, to Portland, In Oregon,' approved July 
twenty-fifth, elghteen hundred and sixty-six, as amended by the acts approved 
June tvpenty-fifth, elghteen hundred and sixty-eight, and Aprll tenth, eighteen 
hundred and slxty-nine. * * * aIso 'An act grantlng lands to aid in the 
construction of a rallroad and telegraph Une from Portland to Astoria and 
McMlnnville, In the state of Oregon,' approved May fourth, elghteen hundred 
and seventy, including ail rights and remédies In any manner relatlng to the 
lands, or any part thereof, granted by either or any of said acts ; and in and 
by any and ail such suits, actions or proceedings, the Attorney General shall, 
in such manner as he shall deem approprlate, assert ail rights and remédies 
existing in favor of the United States, relatlng to the subject of such suits, 
actions and proceedings, including the claim on behalf of the United States 
that the lands granted by each of said acts respectively, or any part thereof, 
hâve been and are forf eited to the United States by reason of any breaches 
or violations of any of the terms or conditions of either or any of said acts 
which may be alleged and establlshed In any such suits, actions or proceed- 
ings; it not being Intended hereby to détermine the right of the United States 
to any such forfeiture or forfeitures, but it being intended to fuUy authorize 
the Attorney General in and by such suits, actions or proceedings to assert 
on behalf of the United States and the court or courts before which such suits, 
actions or proceedings may be instituted or pending to entertain, consider, and 
adjudicate the claim and right of the United States to such forfeiture or for- 
feitures, and if found to enforce the same." 35 Stat. 571. 

Thls suit is Instituted in pursuance of said joint resolution, and it is fur~ 
ther alleged that by reason of the premlses ail of said granted lands now un- 
sold, and such as were sold in violation of the grants, are forfeited to the 
United States, and speclfically that: "Pursuant to the authority and direction 
contained in sald joint resolution of Congress approved Aprll 'iOth, A. D. 1908, 
your orator does hereby assert title to, and does hereby résume the title of, 
ail of said lands and estâtes in lands forfeited to your orator as aforesald." 
The relief demanded is: 

(1) That the court adjudge and decree ail unsold lands comprlsed by sald 
grants, whether patented or unpatented, to be forfeited to the United States, 
and the title thereof quieted ; or, if such relief be denied, 

<2) That the court adjudge and decree that ail such unsold lands are sub- 
ject to purchase by actual settlers, in quantifies of 160 acres to one purchaser, 
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and for a price not exceeding $2.50 per acre, and that a receiver be appointed 
to carry Into effect the conditions of the grants in that respect; or, If tliis 
relief be denled, 

(3) That a mandatory injunction issue requiring the Oregon & Callfornla 
Railroad Company to sell such unsold lands in compliance with the terms of 
the grants. 

An Injunction is further sought; also, an acconnting for moneys received 
for lands unlawfully sold, discovery, and gênerai relief. 

Prior to the flling of the bill of complaint, John L. Snyder and 66 others 
had instituted suits againgt the défendants the Oregon & California Railroad 
Company, the Union Trust Company, and S. T. Gage, to require such défend- 
ants to convey to said complainants each a tract of 160 acres of land included 
in the West Side grant. Thèse parties claim their right to such conveyances 
by reason of having settled upon lands designated, with a bona flde purpose 
of making said lands their homes, and of having tendered to the Oregon & 
California Railroad Company the sum of $2.50 per acre, or $400 for each quar- 
ter section so settled upon, in alleged pursuance of the act of May 4, 1870, 
making such grant. When, however, the United States instituted its suit mak- 
ing the complainants in the Snyder suit parties thereto, the causes were Con- 
solidated, and Snyder and others hâve flled their cross-bill in the government's 
case, Sfitting up their alleged rights. The particular feature of this cross-bill, 
after setting out the history of the grant In purport much as it , is narrated 
in the complaint, is voieed in its ninth paragraph, whereby it is alleged, in 
substance: That Congress, by the act .of May 4, 1870, intended to and did 
grant to the Oregon Central Railroad Company, and to its successor, the Ore- 
gon & California Railroad Company, a limited bénéficiai interest in the lands 
specifled In the act, and to that end made and constituted the Oregon & Cal- 
ifornia Railroad Company a mère intermediary trustée, through which to con- 
vey the légal title to the odd-numbered sections comprised by the grant to such 
citizens of the United States as might thereafter settle upon such lands. That 
Congress did not intend to grant to said railroad company any possessory title 
to any of said lands, except for dépôt grounds, stations, etc., but reserved 
the right to citizens of the United States to enter upon and talie possession 
of ail of said lands, and to purchase the same from the railroad company 
upon becoming actual settlers upon the respective tracts selected ; in other 
words, in order to afford financial aid to the grantee, Congress constituted the 
railroad company a trustée, for the express purpose, and with power and au- 
thority to sell and convey the lands designated to actual settlers, and thàt 
thereby the railroad company became a trustée as to such lands for the United 
States, and for ail citizens of the United States who may now be actual set- 
tlers upon such lands. It is further asserted that the railroad company re- 
fused to accept the tender made by cross-complainants of the purchase price, 
and refused and still refuses to make conveyances of the lands selected and 
settled upon, and now clalms and asserts ownership of the absolute fee-simple 
title thereto. 

Many persons, amounting to several thousand, through intervention permit- 
ted by order of the court, hâve flled complaints against the défendant railroad 
companies, claiming the right to purchase from the Oregon & California Rail- 
road Company certain lands comprised by the grants of Congress of July 25, 
1866, and May 4, 1870. Thèse complaints, in their narration of the history 
of the grants, follow very closely the allégations contained in the government's 
bill. The particular claim, however, upon which the complainants therein 
found their alleged right, is set forth, in substance, as follows: That since 
January 1, 1903, and prior to the commencement of the government's suit, the 
interveners applied to the Oregon & California Railroad Company to purchase 
certain of the lands comprised by the aforesaid grants; that in so applying 
each of the said interveners made request to purchase 160 acres or one quar- 
ter section of land, and thereupon offered to pay to said company the sum 
of $2.50 per acre, or $400 per quarter section, and tendered the amount each 
for the parcel of land selected, and demanded a deed of conveyance therefor, 
under the alleged terms and conditions of the grants of Congress ; that each 
of the interveners, ever since hls application to purchase was made, has been 
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and now is ready and willing to pay said money considération, and offiers to 
bring the same Into court to be used for sucli purpose, if the court shail so 
order; and that eacli is a qualifled purchaser under tlie terms of the grants, 
and at tlie time of the application intended, and now intends, to make actual 
settlement upon the tract of land so selected, and henceforth to use the same 
as an actual settler. 

It is further alleged that the interveners hâve a prior rlght, estate, and 
vested interest in the property, to the extent of the amount of land whieh each 
has so applied to purchase; that, under the terms and conditions of said acts 
of Congress, it was the légal duty and obligation of the Oregon & California 
Eailroad Company to issue its deed for the lands applied for upon pay ment 
of the purchase price as named ; and fhàt as to such interveners the court 
is without jurisdlction to déclare the lands forfelted to the government. 

Many other persons hâve also Intervened, by permission of the court, who 
hâve made applications to the Oregon & California Railroad Company to pur- 
chase since the commencement of the government's suit, who base their alleged 
right and claim upon like application and tender as the prior Interveners; the 
allégations of their complaints conforming very nearly to those of such prior 
interveners, 

Demurrers to the government's Mil, to the cross-bill, and to ail bllls of in- 
tervention, whieh are pertinent to raise the paramount questions involved by 
the controversy, hâve been interposed by the défendant railroad compauies 
and Stéphen T. Gage, and also by the Union Trust Company. 

John McCourt, U. S. Atty., B. D. Townsend, and Tracy C. Becker, 
Spécial Counsel for the Governnient. 

P. F. Dunne, Wm. D. Fenton, and Wm. Singer, Jr., for défendants. 

A. W. Lafferty and Arthur I. Moulton, for cross-complainants. 

C. I. Leavengood, Charles E. Shepard, Wm. H. Flett, Jno. Mills 
Day, and M. E. Brewer, for interveners, 

WOEVERTON, District Judge (after stating the facts as above). 
Counsel for the défendant railroad companies and S. T. Gage make 
the foUowing points of contention in support of their demurrers to 
the bill of complaint, the cross-complaint, and the bills in intervention: 
I quote from their reply brief : 

"(1) Rights acquired by the East Slde Company under the act of 1866 de- 
prived Congress of the power, by amendatorj' act of 1869, to impose new 
conditions on the estate; besldes, the amendatory act expressly saved 'rights 
acquired' under the act of 1866. 

"(2) The controlling purpose of Congress in making the land grants, hère 
and by the Union Paciiic act, as expressly stated in each act, is the same ; 
hence hère, as there, any policy of Congress to promote settlement of the 
lands 'was manifestly subordinated to the hlgher purpose of having the road 
constructed with the aid of the land grant.' [Platt v. Union Pacific R. Co.] 
09 U. S. 48-67 [25 L. Ed. 424]. 

"(3) The 'actual settler' proviso is not a condition, because it does not (a) 
inure speclally to the grantor, nor (b) indicate that forfeiture shall attend 
its breach, and (e) is not compulsory ; but if a condition it is void for (d) 
repuguancy to the grant, and (e) restraint of aliénation. 

"(4) The 'actual settler' proviso is a Personal cOvenant between grantor 
and grantee, only. Spécifie performance canuot be enforced because (a) it 
is not compulsory, (b) lacks niutuality of rigUt and remedy, and (c) is lu the 
nature of a continuing contract. Besides, whether compulsory or prohibitive, 
it is (d) in restraint of aliénation. 

"(5) As the 'actual settler' proviso is not compulsory, withdrawal of the 
lands in suit from sale is not a breach ; and the other alleged breaches would 
not operate forfeiture of thèse unsold lands, were the proviso a oonditioii. 

"(6) Were the 'actual settler' iproviso a condition, broken as alleged, gran- 
tor has waived the breach by: (a) Apparent acquiesceuce in the many deeds 
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of record nuide by the railroad company in violation of the proviso ; (b) ac- 
ceptancé and use of the road; (c) annual issuance of land patents, from 
1871 to 1906 ; and by (d) efïect of the gênerai forfeltiire acts of January 31, 
1885, and September 29, 1890. 

"(i) The land patents are conclusive. Were they void, the tltle which they 
purport to convey was confirmed by the force and effect of the acts of March 

3, 1891, and ilarch 2, 1896 ; which acts also bar this suit as to ail lands 
patented prlor to October, 1902. 

"(8) Ail causes of action sought to be presented by the bill, other than 
forfeiture and to quiet title, are also barred by lâches and limitations; It 
appearing that as to those other causes of action complainant is net the real 
party in interest. Cross-complainants and interveners are also barred by 
lâches and limitations. 

"(9) Were the 'actual settler' proviso a condition, vyhich has been broken, 
still this suit could not be niaintained as one to enforce forfeiture, nor to 
quiet any title which complainant could acqulre by such a judgment, be- 
caui-'e: (a) Grantor has not declared forfeiture; (b) the fact of forfeiture 
has not been adjudged at law ; and (c) the défendant railroad company holds 
the légal title and possession." 

Thèse will be considered, though not in the order of their statement ; 
but in the meanwhile it will be necessary to détermine the contentions 
of the cross-complainants and interveners. 

It should be premised that the theory of the bill is not that the grants 
Il ave not been fully earned so as to entitle the Oregon & California 
Railroad to hâve the patents issue, but that, being earned, and patents 
in large measure having issued, the company has failed to comply 
with certain terms attending the grants, which it is claimed are condi- 
tions subséquent qualifying the estate granted, and that thereby the 
estate, whether now held under patent or as yet in pursuance of tHé 
acts making the grants, has been forfeited to the United States. 

The several acts, namely, the act of July 25, 1866, the acts of June 
25, 1868 and April 10, 1869, amendatory thereof, and the act of May 

4, 1870, contain ail of the provisions of Congress relative to the grant- 
ing of the public lands in question. Scarcely four years elapsed from 
the inception of the législation until the last act was adopted, and, 
vievved as a whole, extending from the first to its final development 
and adaptation, it indicates a common purpose, and should be consid- 
ered in pari materia. 

A corporation bearing the naine "Oregon Central Railroad Com- 
pany" was organized October 6, 1866, with its principal office at Port- 
land, Or. This company, it is alleged, projected its line of road 
soathward from Portland, on the westerly side of the Willamette river, 
and on October 10, 1866, the Législative Assembly of the State of Ore- 
gon (Laws 1866, p. 81) by joint resolution, designated it as the com- 
pany entitled to receive the grant under the act of Congress of July 
25, 1866. This company also adopted a resolution on May 25, 1867, 
assenting to the provisions of the grant, and liled a copy thereof with 
the Secretary of the Interior July 6, 1867. On August 20, 1868, the 
company filed with the Secretary of the Interior a map of survey of 
its projected line. On April 22, 1867, another corporation was organ- 
ized, under the same name, with its principal place of business at Sa- 
lem, Or. This company, claiming that the one previously organized 
was not lawfully incorporated, procured, on October 20, 1868, the 
adoption of a joint resolution by the Législative Assembly of Oregon, 



878 186 FEDERAL REPORTER 

designating it as the organization entitled to receive the grant. This 
resolution by preamble sets eut that at the time of its adoption no such 
Company as the Oregon Central Railroad Company^ with its principal 
office at Portland, was organized or in existence, and that the prevîous 
joint resolution designating that company as the one entitled to receive 
the grant was adopted under a misapprehension of the facts. On June 
8, 1869, the company last organized, with its principal office at Salem, 
being the East Side Company, adopted a resolution assenting to the 
provisions of the act of Congress of July 25, 1866, and specifically to 
the amendments thereto, which resolution was filed in the office of the 
Secretary of the Interior June 30, 1869. On October 29, 1869, this 
company filed its map of survey and location of the first 60 miles of 
its projeCted line of railroad on the East Side, and on December 24, 

1869, completed the construction of its iîrst 20-mile section; the same 
being approved on the 31st of that month. The allégations of the bill 
do not show that the company was engaged in the work of construction 
prior to the time of filing its assent, namely, June 30, 1869 ; but for 
the purposes of this controversy it may be assumed that such was the 
case, as it is not at ail probable that the section was built in so short 
a time as intervened between the date of such fïling and that of the 
completion of the section. 

On July 2, 1870, the company fîrst organized— the West Side Com- 
pany — by resolution assented to the grant of May 4, 1870, and filed a 
copy.of such resolution with the Secretary of the Interior July 20, 

1870. The Oregon & California Railroad Company was incorporated 
March 17, 1870, and on March 29, 1870, it took over, by assignment 
and transfer, ail of the property, rights, and franchises of the East 
Side Company, including its grant of public lands by virtue of the act 
of Congress of July 25, 1866, and the acts amendatory thereto. By 
resolution adopted April 4, 1870, this company accepted the grant upon 
the terms and conditions specified. A copy of the resolution was filed 
with the Secretary of the Interior April 28, 1870. Ever since such 
transfer, the latter company has exercised control in the construction 
of the East Side Road and over the grant of Congress to the East 
Side Company; and the West Side Company has never, since filing 
its assent to the West Side grant, claimed or assumed to exercise any 
control over the alïairs, rights, or privilèges of the East Side Company. 

Now, bearing in mind the varions acts of Congress touching thèse 
grants, the resolutions of the Législature of the state, and the proceed- 
ings of thèse several corporations, we will consider the first contention 
of défendants' counsel, together with the incidental questions presented 
in support of the demurrer to the bill. 

[1] It is stoutly urged that thèse grants are in prœsenti, and with 
référence to the East Side grant that it became operative, by relation 
back to the date of the act of Congress conferring the grant, upon the 
désignation by the Législature of the state of the Oregon Central Rail- 
road Company (East Side) as the one entitled thereto, October 20, 
1868. That is to say, that, upon that date, the grant became vested 
in the East Side Company, subject to the conditions imposed for con- 
struction, etc., and hence that the amendment of April 10, 1869, re- 
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quiring- the lands granted to be sold to actual settlers, in quantities not 
exceeding 160 acres to one purchaser, and at a price not exceeding 
$2.50 per acre, was beyond the power of Congress to enact. 

It is undoubtedly true, as argued, that the grant could not become 
operative until there was a grantee in being, or in existence, capable 
of taking; nor could it become operative until a company was desig- 
nated by the Législature of the state as the one entitled to the benefits 
thereof , as, under the provisions of the act conferring the grant, it was 
to the company that should be so designated. The words "that there 
be, and hereby is, granted," standing alone, unquestionably import a 
transfer of présent title. When read in connection with the terms of 
the grant, and in relation to the thing granted, they may or may not 
bear such signification. Where a grantee is actually in existence and 
qualified to take according to the terms of the law, the words alluded 
to operate as an immédiate and présent transfer. But it is otherwise 
if the grantee is not in existence, or has not qualified himself in pur- 
suance of the terms of the grant to entitle him to that which is offered. 
Instances of a présent transfer are illustrated by the f ollowing cases : 

Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 733, 23 L. 
Ed. 634, which related to a grant to the state to aid in the construction 
of certain railroads ; the companies to be aided being named and des- 
ignated in the act making the grant. Schulenberg v. Harriman, 21 
Wall. 44, 22 L. Ed. 551, which was also on a transfer to the state "to 
aid in the construction of railroads" ; the holding being that the state 
acquired a présent estate by the terms of the grant. Lessieur v. Price, 
12 How. 59, 13 L. Ed. 893, a grant to the state of four sections of 
land, to be selected, for the purpose of fixing the seat of government 
thereon. Railroad Company v. Smith, 9 Wall. 95, 19 L. Ed. 599, a 
grant of swamp lands to the state. And Michigan Land & Lumber 
Co. v. Rust, 168 U. S. 589, 18 Sup. Ct. 208, 42 L. Ed. 591, also a 
grant of Hke lands to the state. 

In ail such and like cases, where identification of the lands in con- 
templation has been necessary, as by the definite location of the line 
of railroad which détermines the particular sections comprised by the 
grant, or by the ascertainment of the quality of the land in détermina- 
tion of its swampy character, the grant is said to take effect at the 
time of the identification or ascertainment, but by relation back to the 
date of the grant, notwithstanding the grant is denominated as one in 
prsesenti and vests a présent estate. Where, however, the grantee is 
not in existence, or is required to do something by which to qualify 
himself to take under the terms and conditions prescribed, then the 
grant does not vest a présent estate ; nor does it become operative ex- 
cept at the time the contemplated grantee comes into being or qualifies 
himself to receive the designated bounty. As is said by Mr. Chief Jus- 
tice Waite, in Hall v. Russell, 101 U. S. 503, 509, 25 L. Ed. 829: 

"There cannot be a grant uniess there Is a grantee, and consequently there 
cannot be a présent grant uniess there is a présent grantee. If, then, the 
law making the grant indicates a future grantee and not a présent one, the 
grant will take effect in the future and not presently." 
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In that case, the grant, which was in pursuance of the donation act 
of September 27, 1850 (Act Sept. 27, 1850, c. 76, 9 Stat. 496), was to 
a white settler or occupant of the public lands "who shall bave resided 
upon and cultivated the same for four consécutive years," and the 
distinguished jurist further said : 

"Wlienever a settler qualified hiinself to beconie a grantee, he took tbe 
j:i-ant anfl lils risht to a traii.sfei- of the légal title froin tlie United States 
liecame vestetl. But uritll lie was (lualitied to take, tUere was no actual 
jirant of tlie soil." 

It was concluded that there was no grant of land to the settler until 
he had quahfied himself to take by completing bis four years of resi- . 
dence and cultivation, and performed such other acts in the meantime 
as the statute required in order to protect his claim and keep it alive, 
and that "down to that time he was an authorized settler on the pubHc 
lands, but not a grantee," In such a case, therefore, the grant is of 
the date the settler qualifies himself to take ; the court making no déc- 
laration concerning the doctrine of relation. The doctrine of relation, 
while a fiction of law, is potent for subserving the purposes of justice, 
and is applied only for the security and protection of persons who 
stand in some privity with the party initiating proceedings for land, 
and who has acquired the équitable claim or right to the title. By it 
is meant: 

"That principle by which an act done at one tiaie is cousidered by a fic- 
tion of law to hâve been doue at some antécédent period. It is usually ap- 
plied where several proceedings are essential to complète a particular trans- 
action, such as a eonveyauce or deed. The last proceeding wliieh consum- 
mates the coiiveyanee is held for certain purposes to take effect by relation 
as of the day when the first proceeding was had." Gilisdn v. Chouteau, 13 
Wall, 92, lOOj 20 L. Ed. 534. 

See, also,, I.ynch v. Bernai, 9 Wall. 315, 325, 19 L. Ed. 714. 

Applviiig this doctrine in a case involving rights acquired under the 
timber act of June 3, 1878 (chapter 151, 20 Stat. 89 [U. S. Comp. St. 
1901, p. 1545]), Mr. Justice Brewer, in United States v. Détroit Lum- 
ber Co., 200 U. S. 321, 334, 26 Sup. Ct. 282, 286 (50 L. Ed. 499), says: 

"It is a doctrine of fre(}uent application, designed to promote justice. 
* * * The ordinary railroad land grants hâve been grauts in ijrflpseuti, 
and niider th'em the title has been ad.1udged to pass, not at the completion 
of the road. but at the date of the grant. (Citing authorities.) A patent froni 
the United States opérâtes to transfer the title, not merely from the date 
of the patent, but from the inception of the équitable right upon which it is 
bas-ed. Shepley v. Cowan, 91 U. S. 3S0 [2.3 L. Ed. 424]. Indeed, this is gén- 
erally true in case of the mergiiig of ali équitable right into a légal title. 
Although the patente in this case were not issued until after the sales of 
the timber, yet when issued they became operative as of the date of the orig- 
inal entries." 

If the doctrine of relation were applied in the case of Hall v. Rus- 
sell, supra, we should say that the grant was of the date the settler 
qualified himself to take with relation back to the date of the initiation 
of his claim, but not. to the date of the enactment of the donation law. 

In the présent case the grant was to a company to be organized, and 
to such a one as the Législature of the state of Oregon should desig- 
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nate as entitled thereto. It is plain, under the authorities, that no title 
passed until the organization was perfected and the désignation of the 
Législature made. Nor do I think that the grant became operative 
imtil the cpmpany filed its assent to the ternis and conditions of the 
act, as required by section 6 thereof, as amended April 10, 1869. It 
was one of the conditions of the act that the assent be filed, and it was 
by the observance thereof that the grantee qualified itself to take. In- 
deed, it was the first act required to be donc on the part of the grantee 
for the initiation of a claim under the grant, and without such an as- 
sent no one could know that itpurposed availing itself of the benefits 
of the act conferring the grant. Hence, under the doctrine of the 
cases, the act of July 25, 1866, could net operate to vest an interest in 
the grantee until the organization qualified itself by assenting to the 
terms of the act in the manner prescribed ; and, whether the grant 
then took effect by relation back to the date of the act or not, Congress 
was wholly authorized to add such amendments in the meantime as it 
saw fit. It disturbed no vested right of the grantee by so doing. But, 
however this may be, there is another reason rendering it compétent 
for Congress to make the amendment. On October 10, 1866, the L,eg-^ 
islature of Oregon designated the West Side Company as the organ- 
ization entitled to the grant, and that company filed its assent to the 
provisions of the act of July 25, 1866, with the Secretary of the Inte- 
rior July 6, 1867, within the year, and in thèse respects it would seem 
that the law had been complied with. 

But the East Side Company, organized April 22, 1867, set up a 
claim to the grant, which was evidently brought to the attention of the 
Législature of the state, for that body, assuming that it had previously 
designated a company not in existence as entitled to the grant, desig- 
nated the East Side Company as the one proper to receive the benefits 
thereof. This was on October 20, 1868, being more than one year 
subséquent to the passage of the act of July 25, 1866. From this time, 
the West Side Company made no further claim to this particular grant, 
and later accepted a new grant. So that the West Side Company was 
no longer entitled to the benefits of the act of 1866, and whatever con- 
troversy existed between the two companies was thus ended. On June 
13, 1869, the East Side Company filed its assent, whereby it accepted 
ail the provisions, rights, privilèges, and franchises of the act of July 
25, 1866, and of ail acts amendatory thereof, and upon the conditions 
therein specified. Congress had amended the original act by extending 
the time for completion of the first and subséquent sections of 20 miles 
each of the road, and for the completion of the whole. This was prior 
to the date when the Législature of the state designated the East Side 
Company as the one entitled to receive the grant, and, had it not been 
for the amendment, the East Side Company would then bave been in 
default in construction work, and, under section 8, the act would hâve 
been rèndered null and void. Then followed the amendment of April 
10, 1869, extending the finie for filing assent, being the one containing 
the proviso that the lands granted shall be sold to actual settlers. 
Theré was some reason for passing this amendment. Congress un- 
doubtedly believed that it was necessary so that the act might be com- 
186 F.— 56 
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plied wîth in that respect, and the East Side Company isupposed that 
it was necessary to the acquirement and completion of its rights to the 
grant, for it soon thereafter signified its assent to the original act by 
resolution adopted and duly filed with the Secretary of the Interior. 
The language of the résolution leaves no doubt as to the purpose of 
the Company. Now, hère was a législative interprétation of the act 
of July 25, 1866, that it was necessary to the acquirement of the grant 
that the company seeking its benefits should file assent thereto, and 
for that purpose an extension of time was given. On the other hand, 
there was a complète assent to the interprétation on the part of the 
railroad company, thus ratifying, if need be, the act of Congress in 
making the extension of time and requiring sale of the lands to actual 
settlers. This ail under the réservation in the original act, by section 
12, of the authority of Congress to alter, amend, or repeal the same. 

The view thus entertained is not without authoritative support. In 
St. Paul, etc., Railway Co. v. Greenalgh, 139 U. S. 19, 11 Sup. Ct. 395, 
35 L. Ed. 71, Congress by an act extended time to the St. Paul & Pa- 
cific Railroad Company within which to complète its road, upon con- 
dition: 

"That ail rights of actual settlers and their grantees who hâve heretofore 
in good falth entered upon and actually resided on any of said lands prlor 
to the passage of this act, or who otherwise hâve légal rights in any of such 
lands, shall be saved and secnred to such settlers or other such persons in 
ail respects the same as if said lands had never been granted to ald in the 
construction of the said Unes of railroad." 

In conjunction therewith the railroad company was required to file 
a formai acceptance of the conditions in the Department of the Interior 
for record. Notwithstanding it did not affirmatively appear that any 
acceptance was ever signed, it was considered, in the absence of such 
proof, that, as the company continued to assert and exercise ownership 
over the road, it had in fact accepted the conditions imposed. Hence 
it was adjudged that a settler upon the lands of the grant prier to the 
act extending the time for completion of the road acquired a right 
superior to that of the railroad company. Thus in eflfect the amend- 
ment of the statute conferring the grant was acceded to by the grantee, 
and it thereby became bôund by it. In this relation the court says : 

"A mère breach of condition does not of Itself work a forfeiture of a 
grant ; some other proceediug must be taken by the grantor to indicate his 
dissatlsfaction with the breach and his intention to exercise his rights to re- 
voke the grant and take possession of the property in conséquence thereof. 
While in this case no spécifie action was taken by Congress to work a for- 
feiture of the grant, or by the state, yet the continued possession and use of 
the property by the company were, in fact, subject to the condition that the 
rights of settlers upon the lands at the time should not be interfered with, 
where such settlements had been made in good faith, as was the case in the 
présent instance. And it would be in the highest degree inéquitable to allow 
the company to hâve ail the benefits of the extension of time to complète its 
road, so as to avold any forfeiture of its privilèges and franchises, without 
at thé same time holding it to the conditions a.(îecting the rights of settlers 
upon the lands of the company, ia considération of which the extension was 
made." 

So it is hère, the railroad company acceded to the amendment by 
complying specifically with its requirements, saying nothing of its al- 
leged participation in securing the passage thereof. 
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It is insisted that the amendment extending the time for completing 
the road was a waiver on the part of Congress of the necessity for fil- 
ing an assent, because it was adopted more than one year after the 
adoption of the main act, and the amendment makes no mention of the 
time for filing assent. The answer to this is that Congress did not 
so treat it, and the railroad company evidently did not so regard it, 
for both proceeded upon the theory that the assent was yet essential 
to the earning of the grant. But it is said that, at the time of the dés- 
ignation by the Législature of the East Side Company as entitled to 
the grant, the company had already assented to the conditions of the 
act conferring it, by implication, because it was organized especially 
for subserving the purposes of the act, and had then been in the active 
construction of the road for some time, and therefore that the act then 
became operative. It is not alleged in the bill that the company was 
then engaged in the construction of its road; but, conceding that it 
was, Congress had made express assent essential by direct terms, and 
the time of that assent was also made of the essence of the grant, for 
the grant was made dépendent upon the observance of the provision. 

Construing the act as a law, however, as it will presently appear it 
should be construed, which requires that the intendment of Congress 
shall govern râther than that the law of spécifie performance of a con- 
tract shall be applied, the construction of the act of Congress, together 
with its subséquent amendment and the acquiescence of the railroad 
company therein, again becomes paramount and controlling, and the 
express assent dominâtes the grant, so that it does not become opera- 
tive until that assent is given. See Rogers v. Port Huron & Lake 
Mich. R. R., 45 Mich. 460, 468, 8 N. W. 46, 50. As was said in this 
case, which bears a close analogy to the case at bar as it pertains to the 
présent question : 

"This aceeptance was the only act whereby any of thèse companies was 
brought Into contract relations with the state at ail. The law did not as- 
sume to force the grant upon any company, and the contract could not blnd 
either party until both assented to the same agreements and conditions." 

The clause in the amendment of April 10, 1869, protecting any 
rights theretofore acquired by any railroad under the original act, was 
intended, looking to the history of the législation, to protect the West 
Side Company, as at that time there was a controversy between the 
East Side and West Side Companies as to which was entitled to claim 
the grant. The West Side Company had previously been designated 
by the Législature as entitled to the benefits of the act, and it had fur- 
thermore filed its assent, so that, but for the fact that the East Side 
Company was now claiming the grant, the West Side Company was 
apparently entitled to it, and, while Congress did not assume to settle 
the différences between thèse companies, it did intend to préserve any 
rights of the West Side Company that it had then acquired. So it 
was further enacted that the amendment should not be construed as 
to entitle more than one company to the grant; thus leaving the com- 
panies tq adjust the matter between themselves. The adjustment came 
when the West Side Company also obtained a grant. 
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Nor is this case controlled by the case of the United States v. Ore- 
gon & California Railroad Company, 176 U. S. 28, 51, 20 Sup. Ct. 
261, 44 L. Ed. 358, for the stipulation upon which that cause was de- 
termined shows a différent state of facts from those hère presented. 
That construction is preferred whïch will give meaning, force, and 
opération to ail the clauses of an act, rather than that one clause should 
nullify another, unless it be that there is a clear and irreconcilable 
répugnance between them. It is hardly reasonable to suppose that the 
clause protecting any company against the impairment of rights ac- 
crued was designed in any way to nullify the provision requiring sales 
to be made to actual settlers, etc., seeing that the latter provision is a 
part of the same amendment, and follows immediately after the former 
clause. 

The sixth and seventh points of contention will be considered to- 
gether. It is strongly insisted that the government has in several 
ways waived, or has precluded itself of the right at this time to insist 
upon, a forfeiture of the lands in question : 

First, by the issuance of its patents to such of the lands comprised 
by the grant as bave been patented. 

Second, by not sooner insisting upon the forfeiture; it being as- 
sumed that the government was in possession of knowledge of certain 
breaches of the condition requiring the grantee railroad companies to 
sell to actual settlers. 

Third, by the act of Congress of September 29, 1890 (chapter 1040, 
26 Stat 496 [U. S. Comp. St. 1901, p. 1598]), entitled "An act to 
forfeit certain lands heretofore granted for the purpose of aiding in 
the construction of railroads and for other purposes" ; and as to the 
West Side grant by an act approved January 31, 1885 (chapter 46, 
23 Stat. 296), entitled "An act to déclare forfeiture of certain lands 
granted to aid in the construction of a railroad in Oregon." 

Fourth, by the act of March 3, 1891 (chapter 561, § 8, 26 Stat. 1099 
[U. S. Comp. St. 1901, p. 1521]), fixing a time beyond which suits to 
annul and vacate patents issued by the United States may not be in- 
stituted, together with the act of March 2, 1896 (chapter 39, 29 Stat. 
42 [U. S. Comp. St. 1901, p. 1603]), relating to suits by the United 
States for vacating any patent to lands theretofore erroneously issued 
under railroad or wagon-road grants, which is a re-enactment, or 
rather amendatory of the preceding act. 

First, as to the effect of the issuance of the patents : By référence 
to the bill of complaint, it will be noted that patents were issued sub- 
séquent to 1871, running to 1906, inclusive, for approximately 2,763,- 
597 acres of the East Side grant, and of the West Side grant 128,518 
acres. The discussion must proceed with référence to the theory of 
the government in seeking to maintain this suit, which is that the "set- 
tlers clause" in the amendment of April 10, 1869, and in the act of 
May 4, 1870, is a condition subséquent to be observed on the part of 
the railroad companies ; that, if not observed, a forfeiture of the lands 
would be incurred; and that such provision is a condition attending 
and upon which the grant was made. Whether the theory can be 
substantiated in law will be a subject for considération later. 



UNITED STATES V. OREGON & C. R. CO. 885 

To recur to the act of July 25, 1866, the first section relates to the 
authorization of the railroad company to construct the road ; the sec- 
ond to the grant of the lands, the said lands to be applied to the build- 
ing of the road ; and the third section to the grant of the right of way. 
The fourth section relates to the issuance of the patents. Thèse were 
required to be issued whenever any section of 20 miles of the road 
was completed, upon the report of the commissioners showing that the 
road had been constructed and equipped in ail respects as required by 
the act. The fifth section prescribes that the grants are made upon 
condition that the companies shall keep the road in repair and use. 
The sixth relates to the filing of the companies' assent and the time 
of the completion of the road, section by section, as specified ; and the 
eighth section, besides providing for forfeiture for noncompliance 
with spécifie provisions, authorizes Congress, in case the road is not 
kept in repair or fit for use after completion, to pass an act to put the 
same in repair and use, and to appropriate the income for defraying 
the expenses thereof. Thèse comprise ail the provisions of the act 
which can hâve any bearing upon the issuance of patents for lands 
earned under the provisions of the grant. 

[2] Ail public grants are administered by the Land Department, 
which is a part of the administrative and executive branch of the gên- 
erai government, and was organized to supervise ail the varions pro- 
ceedings by which title to public lands is acquired, from their com- 
mencement to their close. Before the issuance of any patent, the Land 
Department is charged with the duty of ascertaining and determining 
whether ail the conditions of the law entitling it to issue hâve been 
complied with. It may be that the issuance dépends upon the existence 
of certain facts, or the performance of certain obligations imposed, or 
the observance of spécifie régulations; and in ail thèse the Land De- 
partment must ascertain and détermine whether the law has been ful- 
filled so as to entitle the grantee to his final patent under the grant. 
Within its spécial jurisdiction, and wherein its function is to conduct 
inquiry into matters of fact, the Land Department acts judicially, and 
its findings and judgments, while proceeding within the scope of its 
powers, are as binding and conclusive as the findings, judgments, and 
decrees of any other spécial tribunal, and they are unimpeachable and 
unassailable except by direct proceeding instituted for their correction 
or annulment. This much for the solemnity and integrity of the acts 
of the Land Department when in the exercise of its judicial functions. 
Thèse functions are usually brought into réquisition in the considéra- 
tions and déterminations relative to the issuance of patents, both under 
gênerai laws for disposai of the public domain to private persons, and 
under spécifie grants for railroad and other purposes. 

In Barden v. Northern Pacific Railroad, 154 U. S. 288, 327, 14 Sup. 
Ct. 1030, 1038 (38 L. Ed. 992), a case concerning a grant for railroad 
purposes, the court déclares that : 

"It is the established doctrine, expressed in numerous décisions of thls 
court, that wherever Congress has provided for the disposition of any por- 
tion of the public lauds. of a particular character, and authorizes tlàe ofii- 
oers of the I.and Department to issue a patent for such land upon aseertain- 
ii;eut of certain facts, that departtnent has jurisdiction to Inqulre into and 
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détermine as to the existence of such facts, and in the absence of fraud, Im- 
position, or mlstake, its détermination is conclusive against collatéral attack." 
"The patent of the United States, Is," it is said, "the conveyance by which 
the nation passes its title to portions of the public domain." Smelting Co. 
V. Kemp, 104 U. S. 636, 640 [26 L. Ed. 875.] 

This under the gênerai laws for disposition of the public lands. 
And it is fûrther said that: 

"ïhe exécution and record of the patent are the final aets of the offlcers 
of the government for the traiisfer of its title, and, as they can be lawfully 
performed only after certain steps bave been taken, that instrument, duly 
signed, countersigned, and sealed, not merely opérâtes to pass the title, but is 
in the nature of an officiai déclaration by that branch of the government to 
which the aliénation of the public lands, under the law, is intrusted, that ail 
the requirementg preliminary to its issue hâve been eomplied with." 

Ordinarily, the patent under a grant f ôr railroad purposes does not 
operate tO; pass the title, for that is done by virtue of the grant itself, 
in which case the patent is rather in the nature of a confirmation of 
the grant; and in further assurance of title, bearing the force and effect 
of a solemn certificate that ail things hâve been done and observed 
entitling fhe patentée to his grant at that particular juncture. 

Says Mr.: Justice Field, in L,angdeau v. Hanes, 21 Wall. 521, 529, 
22L.E;d. 606: 

"In the législation of Congress a patent has a double opération. It is a 
Gonveyançe by the government when the government has any interest to 
convey ; but, vrhere it is issued upon thé confirmation of a claim of a pre- 
viously existing title, It is doeumentary évidence, having the dignlty of a 
record, of the existence of that title, or of such equities respecting the claim 
as justify its récognition and ; confirmation. The instrument is not the less 
efBcaclous as évidence of previdùsly existing rlghts because it also embodies 
words of release or transfer from the government." 

The eminetit juriste in a later case concerning lands comprised by a 
railroad grant (Wisconsin Railroad Co. v. Price County, 133 U. S. 
496, at page 510, 10 Sup. Ct. 341, at page 346 [33 L. Ed. 687]), after 
holding that the grant was in prsesenti, says: 

"The subséquent issue of the patents by the United States was not essen- 
tlal to the right of the company to those parcels, although in many respects 
they would hâve been of great service to it. They would hâve served to 
identif y the lands as coterminous with the road completed ; they would hâve 
been évidence that the grantee had eomplied with the conditions of the grant, 
and to that extent that the grant was relieved of possibility of forfeiture 
for breach of them ; they would hâve obviated the necessity of any other évi- 
dence of the grantee's right to the lands; and they would hâve been évidence 
that the lands were suliject to the disposai of the railroad company with 
the consent of the government. They would hâve been in thèse respects 
deeds of further assurance of the patentee's title, and, thérefore, a source of 
quiet and peace to it in its possessions." 

This language was substantially repeated in Deseret Sait Company 
V. Tarpey, 142 U. S. 241, 251, 12 Sup. Ct. 158, 35 L. Ed. 999, where a 
question was sUggested as to the necessity for patents where the title 
passed by the act conf erring the grant. 

Let us ascertain now what the Land Department, in acting in its 
supervisory character in the administration of thèse grants, was re- 
quired to ascertain and détermine relative to the lands granted before 
issuing patents therefor. It must knowthat the railroad company was 
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duly incorporated, properly designated by the state Législature as en- 
titled to the benefits of the act, and duly authorized to take the grant. 
It must know that the lands for which patents are sought are within 
the place or indemnity limits of the grant, and that they hâve not been 
reserved, sold, or otherwise disposed of. It must know that the sec- 
tion of 20 miles opposite which the lands are sought to be patented 
has been completed and equipped in ail respects as required by the act 
conferring the grant and the amendments thereto, section by section 
of 20 miles each in its order as the road progresses ; and, if the entire 
road was completed and equipped according to law, the Land Depart- 
ment must know that. In this respect the Land Department is aided 
by the commissioners appointed by the Président for the express pur- 
pose of ascertaining and making report relative to the facts pertinent 
to the inquiry. When thèse facts hâve been ascertained and deter- 
mined to exist, then it is incumbent upon the Land Department to is- 
sue the patents. The department is required to look no f urther, nor to 
concern itself with what the railroad company is bound to do in the 
future to préserve the integrity of the grant, or to prevent its forfei- 
ture, if such a thing is within the purpose and intendment of Congress. 

Now, recurring again to the theory of the bill of complaint that the 
settlers clause imposes a condition subséquent upon the railroad Com- 
pany for the breach of which a forfeiture would be incurred, it is plain 
that the Land Department could hâve nothing to do with any alleged 
breach of the condition, as by the very order of things such breach 
would corne after the time when it would hâve passed judgment with 
relation to the issuance of the patents under the grant. The issuance 
of the patents, therefore, by the Land Department could be taken nei- 
ther as a waiver on the part of the government of the right to insist 
upon the condition subséquent, nor as adjudication conclusive against 
the government's insistence upon the performance of such a condition. 

[3] The second ground upon which waiver is predicated is that the 
government has not sooner insisted upon forfeiture, knowing that 
breach of the alleged condition subséquent has been committed. The 
infractions of the condition referred to consist in the assignment and 
transfer by the East Side Company of ail its right, privilèges, fran- 
chises, and property, including the right, title, and interest of the com- 
pany in and to the granted lands, East Side, to the Oregon & Califor- 
nià Railroad Company March 29, 1870, and a like transfer of the 
West Side grant October 6, 1880, the exécution of certain mortgages 
noted in the bill of complaint, covering the granted lands, and other 
conveyances. 

As to the transfers to the Oregon & California Railroad Company, 
thèse were not intended as a sale and disposition of the lands, but the 
transactions were designed to work a substitution of the latter com- 
pany for its predecessors, so that the intention and purpose of Con- 
gress, voiced by the enactments conferring the grants, might be car- 
ried into effect through its instrumentality, thus conceding to it the 
rights and benefits to accrue to the original companies, but nothing 
beyond. Such is the theory upon which the bill of complaint is drawn, 
and such is clearly the efïect of the transfers. The Oregon & Califor- 
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nia Railroad Company has so treated them, and so has the government. 
As it pertains to the East Side grant, the Oregon & Cahfornia Rail- 
road Company specifically assented to the act conferring it, and as- 
sented to the grant itself on April 4, 1870, within the extended time 
for filing assent by the amendment of April 10, 1869. The assent was, 
however, not filed with the Secretary of the Interior until April 28th. 
But no importance is attached to that. As to both grants, patents bave 
been issvied by the government to the Oregon & Califotnia Railroad 
Company, and accepted by it as the grantee, and in ail transactions 
since the transfers the Oregon & California Railroad Company has 
been treated, and it has so treated the relationship with the govern- 
ment, as the grantee company. 

[4] As it relates to the mortgages, if considered as evidencing sales 
of the granted lands, and other conveyances in alleged violation of the 
stipulations of the settlers clause, there is nothing stated in the bill 
from which it can be inferred that the government assented to them 
in any way, and hence it cannot be considered to hâve waived the con- 
dition. 

"Mère maulse]ice or silent acquiescence is never coustrned iiito a waiver 
unless soiiie élément of estoppel eau be invoked." 29 A. & K.iig. Eue. of Law, 
11 00. 

So it is said in Cray v. Blanchard, 8 Pick. (Mass.) 284, 292 : 

"A inere indulsence is never to be construed iiito a waiver of a breach of 
condition ; and so are the authorlties." 

See, also. Trustées of Union Collège v. City of New York, 173 N. Y. 
38, 65 N. E. 853, 93 Am. St. Rep. 569; Howe v. Lowell, 171 Mass. 
575, 51 N. E. 536; Carbon Block Coal Company v. Murphy et al., 
101 Ind. 115. 

There is certainly nothing contained in the bill of complaint that 
shows that the government did more than to remain silent while the 
Oregon & California Railroad Company was disposing of the lands 
in violation of the condition prescribed jjy the settlers clause, if it be 
a condition, and one of which the government can avail itself. It did 
nothing afifirmatively or actively by which to mislead the railroad com- 
pany or cause it rightfully to présume upon the government's acquies- 
cence. So that the government has neither waived, nor is it estopped 
to insist upon, forfeiture for condition broken, if forfeiture may be 
predicated upon the clause. This will be determined later. 

[5] Furthermore, it is not believed that the executive officers of the 
government can, without express authority from Congress, waive the 
conditions expressed in a grant emanating from Congress. 

[6] The acceptance and use of the road by the government was con- 
templated from the beginning, and could not operate as a waiver of a 
condition subséquent attending the grant. 

[7] If it be the purpose to ground the défense upon lâches, that can- 
not be donc, for lâches is not imputable to the government. 

The other ground of waivèf as assigned cànnot be supported. The 
act of Congress of September 29, 1890, supra, déclares : 

"Tliat there is hereby forfeited to the United States, and the United States 
hereby résumes tlie title tliereto, ail lands heretofore granted to any state 
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or to any corporation to ald in the constnietion of a railroad opposite to aud 
coterminous witti the portion o£ any such railroad not now completed, and 
in opération, for the construction or beneflt of which such lands were granted ; 
and ail such lands are declared to be a i>art of the public domain." Sec- 
tion 1. 

[8] It has been held, in United States v. Tennessee & Coosa Rai^ 
road Co,, 176 U. S. 242, 20 Sup. Ct. 370, 44 L. Ed. 452,,that this act 
did not operate upon lands opposite completed road, and did not work 
a forfeiture as to tliem. It is urged that, under the rule, "Expressio 
unius est exclusio alterius," the act opérâtes as a déclaration of waiver 
of forfeiture as to ail lands opposite the completed portions of ail rail- 
roads. This is équivalent to saying that the effect of the act was to 
confirm to the railroad companies ail lands opposite completed rail- 
roads, or portions thereof. The application sought is a novel one. 
To say that forfeiture by Congress of lands opposite railroads not con- 
structed is to confirm to the grantees the lands opposite roads con- 
structed, against ail contingencies and reserved conditions, whether 
précèdent or subséquent, is carrying the doctrine beyond its purpose 
and eiïect. It could not be presumed that Congress, when adopting 
the gênerai statute applying to ail lands under grants lying opposite 
parts of railroads uncompleted, had in mind ail conditions subséquent 
that might bave been annexed to grants where the roads had been 
completed. The thing is so manifest that it requires no argument; it 
is sufficient to state the proposition. So Congress could not bave in- 
tended, by the act under discussion, to confirm the grants hère con- 
cerned against any condition subséquent that might hâve been annexed 
to them, and, if not intending so to do, the act could not operate as a 
waiver of forfeiture of conditions subséquent, if broken. The same 
is true of the act of January 31, 1885, c. 46, 23 Stat. 296, forfeiting 
the unearned land grant to the West Side Company, although its opér- 
ation was not gênerai, but related to the forfeiture of a portion of one 
grant only. 

[9] The fourth ground upon which waiver is predicated relates to 
the statutes of limitation for bringing suits for the annulment of pat- 
ents, and is rather an objection going to the remedy or the right to 
institute the suit. The statutes invo'ked are section 8 of the act of 
March 3, 1891, c. 561, 26 Stat. 1099 (U. S. Comp. St. 1901, p. 1521), 
and section 1 of the act of March 2, 1896, c. 39, 29 Stat. 42 (U. S. 
Comp. St. 1901, p. 1603). The former statute provides : 

"That suits by the United States to vacate and annul any patent hereto- 
fore Issued shall only be brought within flve years from the passage of this 
act, and suits to vacate and annul patents hereafter issued shall only be 
brought within six years after the date of the issuance of such patents." 

The provision is contained in "An act to repeal timber culture laws, 
and for other purposes," but, being gênerai in its terms, would seem 
to include patents to railroad companies under grants thereto, as well 
as other patents issued by the government, The later statute déclares : 

"That suits by the United States to vacate and annul any patent to lands 
heretofore erroneously issued under a railroad or wagon road grant shall 
only be brought within flve years from the passage of this act, and suits to 
vacate and annul patents hereafter issued shall only be brought within six 
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years after the date of the Issuance of such patents, and the limitation of 
section eigàt of cliapter flve hundred and sixty-one of the aets of the second 
session of the Fifty-First Congress and amendments thereto is extended ac- 
eordlngly as to the patents herein referred to." 

jThe two statutes read together put ail patents, whether issued in 
pursuance of railroad grants or otherwise, in the same category, and 
suits by the government to cancel cannot be maintained except as 
thereby prdvided. But the plain answer to the objection is that this 
is not a suit to annul the patents issued under thèse grants. It reaches 
back of the patents; the purpose being to forfeit the entire grants, 
so far as the lands are now held by the railroad company, for fail- 
ure to observe the condition requiring the company to sell to actual 
settlers. The patents are only evidentiary of the grant; it is the 
grant that confers title. If the grant is rendered subject to forfeiture 
for want of the observance of a condition subséquent, the breach 
whereof may hâve occurred later than the issuance of many patents, 
it does not appeal to reason that the forfeiture should be defeated 
because suits were not instituted to annul the patents within the time 
fixed by the statute. Should the grant be annulled, the annulment 
would carry with it, it is true, the avoidance of the patents. But the 
conditions of the grant must be read into the patents, so the patents 
cannot stand in the way of the enforcement of such conditions. 

The cause which forms the basis of this suit arises out of none 
of the facts adjudicated by the Land Department, or with which that 
department had anything to do in issuing the patents; but it arises 
from the alleged want of the observance of the terms of the grant, 
whereby the grant itself, it is alleged, bas been forfeited. The pat- 
ents add nothing to the terms of the grant, nor take aught from them. 

So I conclude that the government has not waived its right to main- 
tain this suit for any of the reasons assigned. Nor is it barred of its 
remedy by virtue of the statutes of limitation relied upon by counsel. 

The crucial controversy attending this cause relates to the true in- 
tendment of Congress as expressed by the clause contained in the 
amendment of April 10, 1869, referred to as the "actual settlers" pro- 
viso, as foUows : 

"And provided further, that the lands granted by the act aforesald shall 
be sold to actual settlers only, in quantitles not greater than one-quartei- 
section to one purchaser, and for a priée not exceeding two dollars and flfty 
cents per acre." 

The government contends that this is a condition subséquent, sub- 
joined to the original act, the effect of which is to entail a forfeiture 
of the lands granted for nonobservance of the condition. The défend- 
ants the railroad companies and Stephen T. Gage contend that it is 
neither a condition subséquent, an enférceable covenant, nor a trust 
obligation; it being urged that it is an "unenforceable regulative, 
directive covenant," leaving it wholly to the good faith and discré- 
tion of the grantee whethfer tO observe its terms or not. 

Référence to some of the plain rules of statutory interprétation will 
aid in the solution of the problem. It is axiomatic that the intent of 
Congress, as a first principle, should be ascertained and enforced. 
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"Thèse grants," says the Suprême Court, "are to recelve such a construction 
as wlll carry out the intent of Congress, however dlfflcult It might be to glve 
full effect to the language used if the grants were by instruments of private 
oonveyance." Winona & St Peter R. R. Co. v. Barney, 113 U. S. 618, 625, 
5 Sup. et. 606, 609 (28 U Ed. 1109). 

"There Is a presumption," says the same court, "against a construction 
which would render a statute ineffective or ineJBcient or which would cause 
grave public injury or even Inconvenience." Bird v. United States, 187 U. 
S. 118, 124, 23 Sup. et. 42, 44 (47 L. Ed." 100.) 

"ïhe flrst and most elementary rule of construction is that It is to be as- 
sumed that the words and phrases are used in their technical meaning if they 
hâve acquired one, and in their popular meaning if they hâve not, and that 
the phrases and sentences are to be construed according to the rules of gram- 
mar; and from this presumption it is not allowable to départ, unless adé- 
quate grounds are found, either in the context or in the conséquences which 
would resuit from the literal interprétation, for concluding that that inter- 
prétation does not give the real intention of the Législature." Endlich on 
the Interprétation of Statutes, p. 4, § 2. 

In application of this rule the court says, in McCluskey v. Crom- 
well, 11 N. Y. 601: 

"If the words are free from ambigulty and doubt, and express plainly, 
clearly, and dlstinctly the sensé of the framers of the instrument, there is 
no occasion to resort to other means of interprétation. It is not allowable 
to interpret what has no need of interprétation." 

And so in United States v. Goldenberg, 168 U. S. 95, 102, 18 Sup. 
Ct. 3, 4 (42 L. Ed. 394), Mr. Justice Brewer says: 

"The primary and gênerai rule of statutory construction is that the in- 
tent o( the lawmaker is to be found in the language that he has used. He is 
presumed to know the meaning of words and the rules of gramniar. The 
courts hâve no functlon of législation, and simply seek to ascertain the will 
of the legislator. It is true there are cases in which the letter of the stat- 
ute is not deemed controlling, but the cases are few and exeeptional, and 
only arlse when there are cogent reasons for believing that the letter does 
not fuUy and accurately disclose the intent. No mère omission, no mère 
failure to provide for contingencies, which it may seem wlse to bave spe- 
cially provided for, justify any judlcial addition to the language of the stat- 
nte." 

In further elucidation, "The province of construction," says the 
court in Hamilton v. Rathbone, 175 U. S. 414, 421, 20 Sup. Ct. 155, 
158 (44 Iv. Ed. 219), "Hes wholly within the domain of ambiguity." 
And in another case (Kohlsaat v. Murphy, 96 U. S. 153, 160, 24 h- 
Ed. 844) that: 

"The controlling rule of décision in applying the statute in any partlcu- 
lar case is that, whenever the intention of the l^egislature can be diseovered 
from the words employed, in vlew of the subject-matter and the surrounding 
circumstances, it ought to prevail, unless it lead to absurd and irrational 
conclusions, which should never be imputed to the Législature, except when 
the language employed will admit of no other signification." 

Another plain rule of interprétation is that the purposes of the act 
must be gathered from the context and a survey of ail its provisions, 
so that if possible it may stand as a harmonious and consistent v^^hole, 
every word and sentence bearing an appropriate meaning and signif- 
ication, rejecting none, unless leading to a manifest absurdity, which 
it must be presumed that the Législature never intended. Rica v. 
Railroad Company, 1 Black, 358, 378, 17 L. Ed. 147; United States 
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V. Winn, 3 Sunin. 209, 211, Fed. Cas. No. 16,740; United States v. 
Eitty, '208 U. S. 393, 402, 28 Sup. Ct. 396, 52 L. Ed. 543. 

Furthèrmore, interprétation must Jbè had in the light of the condi- 
tions- prevailing at the time of thé enactment, and thus by standing in 
the place of the législative body its intendment may be gathered by 
looking throiigh its vision at the things as they then existed, and the 
probable exigencies that g'ave rise to the measure. 

In Platt v; Union Pacific R. R. Co., 99 U. S. 48, 60, 25 L. Ed. 424, 
construing the Union Pacific land grant by act of 1862 (x\ct July 1, 
1862, c. 120, 12 Stat. 489), the court says: 

"Ail will concède * * * we are to look at the state of things then 
existing, and in the ISsht then appéarhig seek for the purposes and objects 
of Cbngress in usiiig the language it dld. And we are to give such construc- 
tion to that language, if i possible, as will carry out the congressional inten- 
tions." ' 

As stated by Mr. Justice Jackson, in Mobile & Ohio Railroad v. 
Tennessee, 153 U. S. 486, 502, 14 Sup. Ct. 968, 974 (38 L. Ed. 793) : 

"Législative ccmtracts, espeeially, should be read in the light of the public 
policy entertalned, and the purposes , sought to be accomplished at the tlme 
they were made, rather than at a later period when différent Ideas and thé- 
ories may prevail." 

Other citations to this purpose are unnecessary. I shall later point 
out some of the attendant and inducing conditions, including the pol- 
icy and purposes of the government pertaining to railway grants and 
donation and sale of the public domain to private settlers, leading in 
ail probability to the législation in controversy. 

[10] In the case of législative grants, imposing conditions along 
therewith upon the grantee in relation to the thing granted, the acts 
conferring them are to be construed as laws, and the technical rules 
governing the interprétation of contracts are inapplicable; the single 
inquiry being as to the intent of the one party— the législative intend- 
ment in promulgating the law. 

Says the court, in Schulenberg v. Harriman, 21 Wall. 44, 62, 22 
E. Ed. 551 : 

"A législative grant opérâtes as a law as well as a transfer of the prop- 
erty, and has such force as the Intent of the Législature requires." 

So in Missouri, etc., Ry. Co. v. Kan. Pac. Ry. Co., 97 U. S. 491, 
497, 24 E. Ed. 1095 : 

"It is always to be borne in mind, in construing a congressional grant, 
that the act by which it is made is a law as well as a couveyance. and that 
such eft'ect must be given to it as wlll carry out the intent of t'ongress. That 
intent should not be defeated by applyiug to the graut the rules of the com- 
mon law, which are properly applicable only to tvausfers betweeu private 
parties." 

Mr. Justice Brewer, sitting in the Circuit Court, states the rule con- 
cisely, yet comprehensively, thus : 

"Ail législative land grants are to be regarded, not merely as contracts, 
but also as laws. As such, they are subject to the same rules of interpréta- 
tion that govern other laws, and a primary rule Is that the Intent oî the 
legislator is to be sought, and, when ascertained, controls. Thé technical 
rules which govern the interprétation, of private contracts must always yield 
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to the single Inqulry of the Intent o( the one papty — the Législature." St. 
Paul, M. & M. B,. Co. v. Greenalgb. (0. O.) 26 Fed. 563, 568. 

See, also, Platt v. Union Pacific R. R. Co., 99 U. S. 48, 25 L. Ed. 
424; HàllV. Russell, 101 U. S. 503, 509, 25 L. Ed. 829; Johnson 
V. Ballou, 28 Mich. 379. 

[11] And still another rule of construction as it pertains to grants 
of the public domain to private individuals or corporations is that they 
should, where there is ambiguity or uncertainty, be construed most 
^favorably to the government, thus devolving upon the grantee, in 
whatsoever claim he seeks to maintain against the government rela- 
tive to the^ grant, to show a right clearly defined and about which there 
can be no controvérsy or contention. Mr. Justice Harlan, in Sioux 
City, etc., Railroad v. United States, 159 U. S. 349, 360, 16 Sup. Ct. 
17, 21 (40 L. Ed. 177), states the principle thus: 

"If thé terms of an act of Congress, grantlng publie lânds, 'admit of dif- 
férent meanings, one of extension and the other of limitation, they must be 
aecepted in a sensé favorable to the grantor. And, if rights elaimed under 
the government be set up against it, they must be so clearly deflned that 
there can be no question of the purpose of Congress to confer them.' Leaven- 
worth, etc., Railroad v. United States, 92 U. S. 733, 740 [23 L. Ed. 634]." 

Mr. Justice Field earlier stated the same principle in Slidell v. 
Grandjean, 111 U. S. 412, 437, 4 Sup. Ct. 475, 487 (28 L. Ed. 321):- 

"It is also a familiar rule of construction that where a statute opérâtes 
as a grant of public property to an individual, or the relinqulshment of a 
publie interest, and there is a doubt as to the meaning of its terms, or as to 
its gênerai purpose, that construction should be adopted which will support 
the claim of the government rather than that of the individual. Nothlng 
can be inferred against the statè." 

Mr. Justice Harlan makes use of this explicit and sirnificant lan- 
guage in Water Company v. Knoxville, 200 U. S. 22, 33, 26 Sup. Ct. 
224, 227 (50 E. Ed. 353) : 

"The universal rule In doubtful cases, this court said in Oregon Railway 
Co. V. Oregonian Ry. Co., 130 U. S. 1, 26 [9 Sup. Ct. 409, .32 L. Ed. 837, 842], 
is that 'the construction shall be against the grantee and in favor of the 
government.' As late as Coosaw Mining Co. v. South Carolina, 144 U. S. 
550, 562 [12 Sup. Ct. 689, 691],i this court said: 'The doctrine is flrmly estab- 
lished that only that which is granted in elear and explicit terms passes by a 
grant of property, franchises, or privilèges in which the government or the 
public has an interest. Statutcry grants of that character are to be construed 
strlctly in favor of the public, and whatever is not unequivocally granted is 
withheld ; nothing passes by mère implication.' " 

And so it was held in that case. 

See, further, Hannibal, etc., Railroad Co. v. Racket Co., 125 U. S. 
260, 271, 8 Sup. Ct. 874, 31 L. Ed. 731; Barden v. Northern Pacific 
Railroad, 154 U. S. 288, 325, 14 Sup. Ct. 1030, 38 L. Ed. 992; United 
States V. Oregon, etc., Railroad, 164 U. S. 526, 539, 17 Sup. Ct. 165, 
41 L. Ed. 541; Northern Pacific Railway v. Soderberg, 188 U. S. 
526, 534, 23 Sup. Ct. 365, 47 L. Ed. 575 ; Cleveland Electric Rv. Co. 
V. Cleveland, 204 U. S. 116, 27 Sup. Ct. 202, 51 L. Ed. 399. 

Some inquiry now relative to the conditions existing at the time 
thèse grants were made, and the history, policy, and purposes of the 
gênerai government in its control, administration, and disposition of 
the public dOmain. 

^ 36 !.. Ed. 537. 
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In the early annals of the United States the public lands were re- 
garded largely as an asset out of which to dérive revenue for the 
needs of the government. At one time the domain was pledged to 
the payment of the public debt. The earlier policy vifas to dispose of 
thèse lands to private purchasers, both at public and private sale, but 
for as much as could be had, and thus to increase the revenues of the 
government. Such was the central thought. It may hâve contem- 
plated that purchasers of large tracts would themselves subdivide their 
holdings, by disposition to persons desiring to establish homes, and 
that the lands would eventually be devoted to the needs of the settler. 
But that was subordinate to the main purpose. Lands once offered 
at public auction, when no purchaser was secured, became what was 
known as "oflfered lands," or lands subject to private entry. Thèse 
offered lands could thereafter be purchased at the mmimum price, 
being the price fixed below which the government would not consent 
that they should be bid in at auction. Through this régulation, pur- 
chasers at private entry were enabled to acquire such tracts of land 
as they were able to pay for, for home or other purposes. They could 
acquire no other lands from the government except thOse that had 
been previously offered at public auction and failed of a purchaser at 
a price equal to the minimum or above. Even settlement upon the 
public domain was discpuraged; Congress believing that satisfactory 
disposition thereof might otherwise be more readily and expeditiously 
accomplished. Notwithstànding, there was constant and increasing 
encroachment upon the public domain, and many persons made settle- 
ment upon tracts of land of their own sélection, cultivating and im- 
proving them, and thus fitting and designing them for homes and per- 
manent résidence. Based upon such settlement, cultivation, and im- 
provement, and by virtue of being the first appropriators, the settlers 
began to put forth claims to the first right to purchase the tracts in- 
volved from the government, that they might acquire the ultimate 
title thereto. Later Congress recognized thèse claims of right; first 
in a small way, that is, confining its récognition to settlers in certain 
localities, and limiting its relief in matter of time. The idea grew, 
however, until Congress was induced to adopt a gênerai pre-emption 
law authorizing the entry of lands surveyed, but not open to private 
entry, as well as of lands which could be bought at private sale. In 
illustration of the development of the policy, it was enacted May 29, 
1830 (Act May 29, 1830, c. 208, 4 Stat. 420, 421) : 

"That every settler or occupant of the public lands, prier to the passage 
of thls act, who Is now In possession, and cultivated any part thereof in the 
year 1829, shall be, and he Is hereby, authorized to enter * * * any 
number of acres, not more than one hundred and sixty or a quarter section, 
to include hls improvement, upon paying to the United States the then mini- 
mum priée of sald land." 

On April 5, 1832, another statute was passed (Act April S, 1832, 
c. 65, 4 Stat. 503), declaring: 

"That ail actual settlers, being housekeepers upon the public lands, shall 
hâve the right of pre-emption to enter, within six inonths after the passage 
of this act, not exceeding the quantity of one-quarter section." 
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Where, by reason of the public surveys not having been made, the 
settlers were unable to describe their entries, the privilèges thus 
granted were extended by acts of July 14, 1832 (Act July 14, 1832, c. 
246, 4 Stat. 603), and March 2, 1833 (Act March 2, 1833, c. 92, 4 Stat. 
663), for a period of one year after the surveys should be made. Thèse 
pre-emption acts were revived by act of June 19, 1834 (chapter 54, 
4 Stat. 678), and again by act of June 22, 1838 (chapter 119, 5 Stat. 
251), and later still by act of June 1, 1840 (chapter 32, 5 Stat. 382). 
But on September 4, 1841 (Act Sept. 4, 1841, c. 16, § 10, 5 Stat. 455), 
a gênerai pre-emption statute was enacted extending the benefîts of set- 
tlement without restriction as to time, and providing that, from and 
after the passage of the act, every person as therein designated, being 
the head of a family, etc., who since the Ist day of June, 1840, had 
made or should thereafter make settlement in person on the public 
lands, which had been surveyed prior thereto, and who should inhabit 
and improve the same and erect a dwelling thereon, was authorized to 
enter, in the proper land office, any number of acres of such land, to in- 
clude the résidence of the claimant, not exceeding 160 acres, by pay- 
ment to the United States of the minimum price of such land. This 
statute expressly authorized any person possessing the qualifications 
designated to make settlement upon any lands of the government do- 
main that had theretofore been surveyed. Prior thereto the govern- 
ment had been adopting législation designed to legalize what was 
treated rather as a trespass upon the government's domain than as an 
entry and occupation by right, license, or privilège. Now the entry is 
directly permitted, and not only this, but settlement is invited, by throw- 
ing open the surveyed portions of the public domain for that express 
purpose. Says the court in Cléments v. Warner, 24 How. 394, 397, 16 
L. Ed. 695: 

"Later statutes enlarged the privilège (of pre-emption), so as to embrace 
lands not subject to sale or entry, and clearly évince tbat the actual settler 
Is the most favored of the entire class of purchasers." 

This case was decided in 1860. In the meanwhile the trend of 
public thought was toward even greater liberality as it concerned the 
settler. The public domain was fast coming to be regarded, not as a 
property — a mère asset from which to dérive revenue for the gov- 
ernment's current needs, or with which to discharge its obligations — 
but as a vast domain, which in large measure should be devoted to 
the settlement and habitation of its citizens, and that those willing 
to venture out into the frontier and there provide homes for them- 
selves, and thus establish communities and build up the country, were 
primarily deserving of the nation's bounty. So the sentiment grew 
favorable to donating outright small tracts of the public lands to such 
of the citizens, présent and prospective, of the government as would 
be willing to make settlement thereon, and show good faith in their 
purpose to make of such lands their permanent homes by living thereon 
and improving the same. Ultimately, May 20, 1862 (Act May 20, 
1862, c. 75, 12 Stat. 392), Congress adopted the homestead law, which 
donates to those who désire to take advantage of its provisions 160 
acres of public land, without cost except the fées attending the filings 
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and proof s in the land office, on condition only that they réside upon 
and cultivate the same for a period of five years. This law grew 
rapidly in favor, and soon became firmly established in public confi- 
dence and csteem as wise and justly beneficent. 

It was not until early in the nineteenth centnry that Congress began 
the appropriation of pubhc lands in aid of internai improvements. 
First the appropriations vvere of a certain proportion of the proceeds 
arising from sales of the land ; but later they vvere of the land itself, 
which in the earlier stages was devoted to the construction of canals, 
river improvements, and wagon roads.. This was followed by ap- 
propriations to aid in the construction of railroads. The grants were 
made first to the states, to be by them devoted to the ultimate pur- 
poses designed; but following a considérable time later grants were 
made to railroad corporations incorporated by act of Congress, and 
then to a few private corporations. During the fifties, and up to 
within the year 1866, numerous grants were made to states, covering 
many millions of acres, in aid of the construction of railroads. Most 
of thèse were similar in the manner of disposing of the lands; the 
states being made the intermediary through which the title was to 
pass, to insure good faith on the part of the railroad companies ulti- 
mately to receive the benefits. Generally the grants were of lands 
not sold, reserved, or otherwise disposed of. Later acts excluded 
lands also to which a pre-emption claim or right of homestead settle- 
ment had attached, and such as were in the occupancy of bona fide 
settlers. On July 1, 1862, Congress made a departure by granting 
lands to a company of its own incorporation, as well as to privately 
incorporated concerns under gênerai state laws. I refer to the act 
creating the Union Pacific Railroad Company and the grant of lands 
thereto in aid of the construction of its road, including grants to some 
private corporations. Other grants were made to fédéral corpora- 
tions, namely, one in 1864, another in 1866, and still another in 1871, 
being the last of ail the grants made by Congress in aid of the con- 
struction of railroads. Some other grants to private corporations 
followed those provided for along with the Union Pacific grant, and 
among them the grants of lands under considération hère. 

The earlier grants were attended with a doubling of the minimum 
price of lands within the railroad limits, that is, within the exterior 
boundaries of the grant not covered by it, but required that snch 
lands be offered at public sale before they were subjected to private 
entry even at that price. But beginning with the Northern Pacific 
grant of July 1, 1864, the minimum price was doubled, and private 
entry was permitted upon such lands whether previously offered or 
not. Commencing with 1866 the provision was again readjusted. 
permitting the settler to make entry under the pre-emption act, at 
the price existing at the time of settlement, and of 80 acres under the 
régulations ofthe homestead act. The grants of 1869, as wiU be seen 
by the acts now under considération, annexed provisions requiring 
the lands granted to be disposed of to actual settlers, in quantities not 
greater than one quarter section and at a price not above $2.50 per 
acre. This policy was subsequently adhered to. This latter class of 
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provisions was the outgrowth of a widespread and persistent agita- 
tion among the people of the nation against the fiirther granting of 
large areas in aid of raih-oad construction; it being urged that what 
remained of the pubhc domain should be set apart for occiipancy and 
acquirement by actual settlers and home seekers, with the privilège 
and right of acquiring small quantifies of land in their own right. 
The appeal was made as a "measure of justice to the whole American 
people, as a rich legacy in trust" to the génération then existing and 
for those to come after, "never to be alienated." The législation that 
followed was largely indicative of the reflex of public opinion per- 
taining to the subject. 

Some allusion to the discussions in Congress immediately prior to 
and at the time thèse provisions were incorporated, with the législa- 
tion making grants of public lands to raiiroad corporations, will not, 
I think, prove uninstructive ; not that what members may hâve said 
while the bills were under considération should be taken as charac- 
terizing the législative intendment in adopting them, but as shedding 
light upon the conditions, historically, then attending the trend of 
public thought, and the vital need of such législation to meet the 
public exigencies. 

The idea was first advanced that, whenever it could be donc, the 
lands proposed to be granted for raiiroad purposes should be set 
apart to the states in which they were situated, to be held in trust 
by them, to be disposed of to actual settlers only, with limitation as 
to acreage and a maximum price. Then it was urged that such granted 
lands should be administered by the Secretary of the Interior. This 
later idea came from Mr. Lawrence, of the House, by way of an 
amendment to the Denver Pacific bill, as f ollows : 

"And be If further enacted, that ail lands whieh uiay be grauted or con- 
veyed under or by virtue of tbis act or tbe acts relating to said raiiroad 
Company, shall be sold only to actual settlers in quantities not exceeding 
one quarter section to any eue persou, and at a price not exeeeding $2.50 
an acre ; and the Secretary of the Interior shall hâve power to prescribe 
rules and régulations for carrying this section into effect." 

This was defeated. The discussion drifted to another plan, em- 
bodied in an amendment ofïered by Mr. Julian, also of the House, as 
f ollows : 

"Provided, that the lands granted * • * shall be sold to actual set- 
tlers only, in quantities not greater than one hundred and sixty acres to 
one purchaser, and for a price not exeeeding $2.50 per acre." 

Speaking to the amendment, Mr. Julian had this to say: 

"Under proper restrictions I would grant them public lands, and this 
House has already deeided that tliose restrictions shall be such as I bave 
proposed in the amendment I offered to this bill the other day, namely, that 
the lands shall be granted on the express condition that they shall be sold 
to actual settlers only, in quantities not greater than one (juarter section to 
one purchaser, and for a price not exeeeding $2.50 per acre. This will avoid 
the complète monopoly of the lands, as sanetioned by the old System of land 
grants, and at the sanie time dévote to settlement and tillage the edd-nym- 
bered sections granted, while creatiiig in this way established communitle-s 
and a local business along the line of the road. ïhis, sir, is the true poliey, 
and the whole land grant System of our country will be repudiated by the 

1S6 F.— 57 
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people, and ought to be repudlated, unless It shall be made to conform to the 
conditions I hâve stated." 

Another plan was proposed by Mr. Logan, namely, that ail lands 
theretofore granted to aid in the construction of railroads along that 
portion then unfinished should be subject to entry at the government 
land office at $2.50 per acre; the money to be deposited in the Treas- 
ury of the United States as a sinking fund for the rédemption or pur- 
chase of the bonds of the company so far as it might be sufficient 
therefor. Mr. L/awrence's plan was, in efïect, to make the railroad 
company the trustée of the lands, with administration by the Secre- 
tary of the Interior. Mr. Logan's plan was to make the government 
trustée, as well as to subject the corpus of the estate to administration 
through its proper Land Department. Mr. JuHan's amendment pre- 
vailed finally, and such in efïect, by later enactment, became the law 
attending the grants in question. Other grants took this form of lég- 
islation in the main. I speak specifically of the Coos Bay Wagon 
Road grant of March 3, 1869 (Act March 3, 1869, c. 150, 15 Stat. 
340) ; a revival of grant to the state of Alabama in aid of the con- 
struction of railroads (Act April 10, 1869, c. 24, 16 Stat. 45); and 
an act extending the time for the construction of a railroad under 
grant to the states of Missouri and Arkansas. As to this latter grant 
the amendment was subsequently repealed. 

The discussion along the line was varied, and the opinions of mem- 
bers of the two Houses of Congress did not agrée as to the effect of 
the clause. Senator Vickers was of the view that the grant was made 
"expressly on condition that the lands are to be sold to actual set- 
tiers" ; that : 

"If the lands are sold to actual settlers, there Is no forfeiture. If a por- 
tion of the land Is sold to actual settlers, the portion unsold will be forfeited 
to the government, if that condition is violated." 

Senator Thurman was doubtful whether the provision would be 
effective, and suggested, as it then occurred to him, that Congress 
could not ingraft upon the grant a condition or a trust or a covenant 
of that kind in that indefinite and gênerai way. Senator Williams, of 
Oregon, said: 

"The lands granted are as open, under the provisions of this bill, to actual 
settlers as they are under the pre-emptlon laws of the country. It siniply 
provides that when settlers go upon thèse lands they niay buy them of the 
company, and the proceeds shall be applied to assist in the construction of 
the road." 

Senators Stewart and Casserly agreed with him in this veiw. 

With this abbreviated review of the conditions and of the policy 
of the government with référence to the public domain obtaining prior 
to and at the time of the adoption of the measures in question, we 
may proceed to the further discussion of the législative intendment, 
considered from a légal standpoint, under the authorities. 

There can be no two opinions about the literal meaning of the 
proviso. The language is so plain and explicit that it bears absolute 
impress upon the understanding. It constitutes a déclaration that the 
granted lands shall be sold to actual settlers only, in quantities not 
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greatér than one quarter section, etc., which is easily compréhensible, 
and it would seem that a simple duty or obligation was iniposed, so 
simple that any one could, without taking further thought, readily 
discharge it. But the real question is : Are thèse provisions couched 
in such légal terms as to render them enforceable according to their 
letter and spirit? In other words, can the grantee be required to 
do what the language plainly directs shall be done ; and what penalty, 
if any, is entailed by a failure or refusai to observe the plain wording 
of the provisos? 

An estate upon condition is defined as — 

"one which has a qualification annexed, by which, on the happening of a 
particular event, It may be ereated, enlarged. or destroyed. If set forth, the 
condition Is express ; and If it allows the estate to vest, and then to be de- 
feated in conséquence of nonobservance of the requirement, it Is a condition 
subséquent." Blanchard v. D., L. & L. M. R. R. Co., 31 Mlch. 43, 48, 18 Am. 
Rep. 142. 

Some gênerai observations concerning conditions subséquent may 
be made in passing. They are not favored in law, and ordinarily are 
amenable to strict construction, for the reason that, if not observed 
according to their ténor, they entail forfeiture and a destruction of 
the estate. A mère déclaration touching the particular purposes for 
w^hich the grant is made, or that the grantee is to do or not to do cer- 
tain things, will not évidence a condition. And, generally speaking, a 
condition in a grant should be ereated by apt and appropriate words— 
words which ex proprio vigore import a condition. Furthermore, if 
there be doubt as to whether the words create a condition subséquent, 
or a covenant, the breach of which may be compensated in damages, 
courts will construe them favorably to the latter. Instances are not 
wanting, however, where words and terms appropriate to create a con- 
dition, when read in connection with the context of the grant and the 
intention of the parties, hâve been disregarded in their technical sensé, 
and construed as in harmony with a covenant, and, conversely, the dé- 
cision depending upou the real purpose and intent of the parties to the 
grant, as gathered from the manner and purpose of the conveyance and 
from the instrument itself, read in its entirety. And it has been held 
that, although a deed or conveyance contain a clause declaring the pur- 
pose for which it is intended the granted premises shall be used, if such 
purpose will not inure specially to the benefit of the grantor, but is 
in its nature gênerai and public, -and if there are no words in the 
grant indicating an intent that the grant is to be void if the declared 
purpose is not fulfilled, such a clause is not a condition subséquent. 
11 Cyc. 1050; Raley v. Umatilla County, 15 Or. 172, 13 Pac. 612, 3 
Am. St. Rep. 139; Gilbert v. Peteler, 38 N. Y. 165, 97 Am. Dec. 
785; Rawson v. Inhabitants of School District No. 5 in Uxbridge, 
7 Allen (Mass.) 125, 83 Am. Dec. 670. 

Recurring to the old law, which cornes down to us as sound to-day 
as it was then, Sheppard's Touchstone (8th Ed.) 121, has this upon 
the subject: 

"Conditions annexed to estâtes are sometimes so placed and confounded 
amongst covenants, sometimes so ambiguously drawn, and at ail times hâve 
in their drawing so much afflnity with limitations, that it is hard to discern 
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and dlstinguish them. Know therefore tliat for the most part conditions 
hâve condltional words in their frontispiece, and do begiu tlierewith ; and 
that aniongst thèse words there are three words that are most proper, which 
in and of thelr own nature and efflcacy. witliout any addition of other words 
of re-eutry in the conclusion of the cojidition, do malie tlie estnte condltional, 
as proviso, Ita quod, and sub conditioiie. And therefore if A. grant lands 
to B. to hâve and to hold to hini and liis heirs, provided that, or so as, or 
under tliis condition, that B. do pay to A. ten pounds at Easter uext ; this 
Is a good condition, and the estate is condltional without any more words. 
But there are other words, as si, si eontiugat, and the like, that vi'ill make 
au estate condltional also, but tlien they nuist liave other words Joined with 
them, and added to them in the close of the condition, as that then the 
griintor shall re-entor, or that then the estate shall be void, or the like. And 
therefore if A. grant lands to B. to hâve and to hold to him îind bis heirs, 
and if, or but if it happen, the said B. do not pay to A. ten pounds at Easter, 
without more words. this Is no good condition ; but if thèse or such like 
words be added. that then it shall be lawful for A. to re-enter, then it wiU 
be a good condilion. 

"But hère note that thèse words proviso, ita quod, and sub conditione, al- 
beit they be the most proper words to make conditions, yet do they not always 
make the estate by the deed to be condltional, but sometimes do serve for 
other purposes; for the word iiroviso hath divers opérations besides; for 
sometimes it doth serve for and work a qnalitication, or lii.nitation, and 
sometimes it doth serve to make and work a covenant only. And then only 
(belng Inserted amongst the covenants of the deed) it doth make the estate 
condltional, wben there are thèse things in the case: (1) When the clause 
wherein it is hath no dependence upon any otlier sentence in the deed, nor 
doth particlpate with it, but stands orlglnally by and of itself ; (2) when it 
Is compulsory to the feoffee, donee, etc. ; (1i) \^hen it cornes ou the part, and 
by the words of the feoffor, douor. lessor. etc. ; (4) when it is a]iplied to 
the estate, and not to some other niatter." 

A few modem cases will illustrate the significance given technical, 
words appropriate to the création of a condition, and when their tech- 
nical sensé will be disregarded; also, when a condition will be de- 
clared even where no technical words adapted to its création attend it. 

In Gray v. Blanchard, 8 Pick. (Mass.) 285, a deed contained the 
following provision: 

"Provided, however, this conveyance is upon the condition, that no Win- 
dows shall be placed in the north wall of the bouse aforesaid, or of any 
house to be erected on the premlses, within thirty years from the date 
hereof." 

It was objected to this conveyance that the words quoted did not 
constitute a condition, but evidenced a covenant only. Answering this 
objection, the court, speakihg through Parker, Chief Justice, says: 

"The words are apt to create a condition; there Is no ambigulty, no room 
for construction ; and they cannot be distorted so as to convey a différent 
sensé from that which was palpably the intent of the parties. The word 
'provided,' alone, may constitute a condition ; but hère the very terni is nsed 
which is often implled from the use of other ternis. 'This conveyance is 
upon the condition' can mean nothing more nor less thau their natural im- 
port; and we cannot belp the folly of parties wlio consent, to take estâtes 
upon onerous conditions, by converting conditions Into co-^-enants. It would 
be quite as well to say that the words mean nothing, and so ought to be re- 
jected altogether. No authority has been clted which bears out this sug- 
gestion ; indeed, the authorities are ail against it." 

It was further insisted that, because there was no clause of re-entry 
for breach of condition in the deed, the provision was not strictly a 
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Condition going to the forfaiture of the estate; but the court hère 
also held to the contrary, saying : 

"The law seems t-o be clear tbe other way. A clause of re-eiitry is not 
necessary to make a coudition. l'roviso, ita quod, sub conditione, make the 
estate conditional. Com. Dig. Condition, A 2. Other words, such as si, si 
contingat, do not make a condition, whlch wlll woi-k a forfeiture, wlthout 
clause of re-entry. Lit. § 331; Shep. Touch. 121." 

In the case of Hooper v. Cummings, 45 Me. 359, it appears that one 
Jonathan Cummings conveyed to Nathan Woodbury and' others, a 
committee appointed to build a meetinghouse in the town, certain acre- 
age, and that in the deed, succeeding the covenants, were thèse words : 
"Providing the said committee and proprietors fence the said land and 
keep the same in repair." Deciding as to the efifect of thèse words, 
the court says : 

"AYe Inay assume that the proviso in the deed created a condition sul)se- 
queiit, and. in this, we are siistained by rnost, if not ail, the authorlties, 
ancient and modem ; notwithstandiiig it Is to be construed strietly and most 
strongly against the grantor to prevent. if possible, a forfeiture of the es- 
tate. 'if the Word proviso be the speaklng of the grantor, feoffor, donor, 
etc.. and obliges the grantee. etc., to any act, it makes a condition, in what- 
evhT part of the deed it stands : and, though tliere be co\-enants before or 
after, is not material.' 3 Com. Dig. 84 (Condition)." 

Sharon Iron Co. v. City of Erie, 41 Pa. 341, is a case where the 
city of Erie conveyed by deed a pièce of reahy to the Sharon Iron 
Company, subject to the conditions, provisions, and stipulations of 
certain resolutions. Thèse resolutions provided : 

"First. That the aliénées shall, 'within one year, erect a breakwater In 
front of each of said lots, under the direction of the city eouncils.' Second. 
That they shall, 'within two years, erect a good and substantial bloomery 
thereon, or within the limlts of the city,' " 

It being alleged that the iron company had failed to comply with 
thèse provisions, the city brought ejectment to recover the lots. The 
bloomery was not constructed as required by the resolutions, and the 
question came up as to whether the grantees had not forfeited the 
property by reason of the nonobservance of the condition. Speaking 
to that subject, the court says: 

"The clause in the original resolution Incoriwrated into the deed was a 
condition, not a covenant, and 'where the language iniports a condition 
merely, and there are no words importing an agreement, it cannot be en- 
forced as a covenant, but the only remedy Is through a forfeiture of the 
estate' " — quotlng from Selden, .T., in Palmer v. Ft. Plaln & Cooperstown 
Plank Road Company, 11 N. Y. 389. 

In Wilson et ux. v. Wilson, 86 Ind. 472, a deed was executed by 
father to son upon the considération of a certain covenant contained 
in a separate instrument executed by the son. Upon thèse facts it 
vs^as held that the deed was upon condition ; the court saying : 

"There was no other valuable considération for the deed, and, uuless the 
instrument can operate as a defeasance, it is diflicult to see how, in respect 
to some, at least, of its terms, it could be enforced, or be made effective in 
any way. It may be said that the covenants contained in the wrlting are 
Personal covenants merely, but that cannot affect the conclusion that the 
deed was made on condition that they be faithfully kept and performed." 
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In Oliver Hayden et al. v. Inhabitants of Stoughton, 5 Pick. (Mass.) 
528, a devise of real estate to a town for the purpose of building a 
schoolhouse, "provided it is built within 100 rods of the place where 
the meetinghouse now stands," was held to be upon a condition sub- 
séquent. 

Says Lyon, Judge, in Horner v. Chicago, Milwaukee & St. Paul 
Railway Co. et al., 38 Wis. 165, 173 : 

"Although there are tecHnical words, which, if used in a conveyanee, un- 
mlstakably create a conaitlon, yet the usé thereof is not absolutely esseiitial 
to tliat end, and a valid condition may be expressed without employing those 
words." 

And again: 

"It is not essential to a valid condition that, in case of a breach thereof, 
a right of re-entry be expressly reserved in the deed, or that it be expressed 
therein that the estate of the grantee shall tenniuate with a breach of the 
condition." 

This was a case where the deed conveyed two parcels of land. 
After the description of the first parcel, and referring to it by the 
words, "the aforesaid pièce or parcel of land hereby conveyed to the 
party of the "second part only for dépôt and other railroad purposes," 
and after description of- the other parcel, which in terms is granted 
for a railway, the deed contains thèse words : "Both of said pièces 
or parcels being granted solely for said road purposes." The court, 
speaking with référence to thèse clauses, says : 

"The words 'only' and 'solely' are words of restriction or exclusion. As 
used in this deed, thelr effiect clearly is to prohlbit the grantee from using 
the lands for any other than the specifled purposes." 

So it was said by Page, J., in Kilpatrick v. Mayor of Baltimore, 81 
Md. 192, 31 Atl. 806, 27 L. R. A. 643, 48 Am. St. Rep. 509, 511: 

"Teehnical words are not absolutely essential to create a condition, nor on 
the other hand does their use necessarily raise one ; such words may be 
controlled by the context of the instrument in which they are used, so that 
sonietimes they work a limitation and condition, and sometimes a covenant 
or a trust only." 

In this case the deed was to the "mayor and city council of Bal- 
timore and its successors," with habendum "to hâve and to hold 
* * * unto the mayor," etc., "forever, as and for a street to be 
kept as a public highway." And it was held not to hâve been made 
upon condition. 

Lurton, Circuit Judge, now a Justice of the Suprême Court of the 
United States, gave utterance to the principle in Board of Commis- 
sioners v. Young, 59 Fed. 96, 104, 8 C. C. A. 27. The deed under 
considération contained neither teehnical words importing a condi- 
tional estate, nor any clause of re-entry. "Yet," says the distinguished 
jurist, "a condition subséquent may be so strongly and clearly implied 
from the whole ténor of the deed as to demand récognition, though 
not expressed in teehnical language." The deed in that case, however, 
was ultimately held not to hâve been executed upon condition. 
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In Stanley v. Coït, S Wall. 119, 166, 18 L. Ed. 502, the court says: 

"It Is true that Ihe word 'proviso' is an approprlate one to constltute a 
conimon-law condition in a deed or will, but this is not the flxed and invaria- 
ble nieaning attached to it by the law in tliese instruments. On the eontrary, 
it gives way to the intent o( the parties as gathered froni an examination 
of the whole instrument, and has fréquent! y been thus explained and applied 
as expressing simply a cos'enant or limitation in trust." 

Again, in Atlantic & Pacific Railroad v. Mingus, 165 U. S. 413, 
428, 17 Sup. Ct. 348, 351 (41 L. Ed. 770), Mr. Justice Brown says: 

"It cannot be supposed that Congress intended to vest a title In the rail- 
way Company to this enormous grant of lands without contemplating that 
the government might in some way reacquire it in case of a failure of the 
Company to comply with the conditions of the grant. No express provision 
for a forfeiture was required to fix the rights of the government. If an es- 
tate be granted upon a condition subséquent, no express words of forfeiture 
or reinvestiture of title are necessary to autUorize the grantor to re-enter in 
case of a breach of such conditions." 

It is not unusual for the crown or the government to annex con- 
ditions subséquent to grants, and such grants are subject to forfeiture 
for failure to observe the conditions imposed, as private grants may be 
forfeited unless the breach is subsequently waived by act of the gran- 
tor. United States v. Arredondo, 6 Pet. 691, 8 L- Ed. 547; United 
States V. Wiggins, 14 Pet. 334, 10 L. Ed. 481 ; United States v. De 
Repentigny, 5 Wall. 211, 18 L. Ed. 627. 

Indeed, it is a thing quite common in some form attending grants 
in aid of railroads and other internai improvements. 

Two authorities may now be noted which hâve discussed conditions, 
one of similar import and the other identical with thèse under con- 
sidération. The first is Nichols v. Southern Oregon Co. (C. C.) 135 
Eed. 232, a case decided in this court. By act of March 3, 1869 (chap- 
ter 50, 15 Stat. 340), a grant of lands was made to the state of Ore- 
gon in aid of the construction of a military wagon road, contàining 
the following provision : 

"Provided, fyrther, that the grant of land hereby made shall be upon the 
condition that the lands shall be sold to any one person only in quantities 
not greater than one quarter section, and at a price not exceeding $2.50 per 
acre." 

The défendant company succeeded to a portion of thèse lands, and 
the plaintifif sued to require it to convey to him a tract of 160 acres, 
after tendering the price thereof at the rate of $2.50 per acre, claim- 
ing that under the clause above quoted lie was so entitled to purchase 
the land, and that the défendant was obligated to convey to him. 
Judge Bellinger, in disposing of the controversy, says: 

"The grant was not a law for the sale of the granted lands. It did not 
offer them for sale. That was left to the state, subject to restrictions as 
to the price at which tbey should be sold and the quantity that should be 
sold to any one person. ïhese restrictions were mère incidents of the grant, 
mère régulations that the state was required to observe in selling the granted 
lands, at such time after they were earned as the state should conelude to 
sell them. The object to be accomplished in no wise depended ui)on them. 
Whatever rights existed in respect to thèse restrictions belonged to the 
United States. No Interest was created in the complainant. Ile is not a 
beneflclary In the grant, and he has no standing to eomplain that the state 
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bas viola ted its conditions in the manner in wliieli it bas dispoiîed of the 
granted lands. That is a matter that can only l)e taken advantase of by 
the United States. Furthermore, above 30 years ngo Cougress antliorized 
patents to issue to the state or to any corporation or corporations to whiclï 
it bad transferred its interest, and patents bave been issued to the state's 
grantees m pursuance of that law. It is not necessary to consider whetber 
tbis act was a waiver by Congress of the conditions subséquent in the grant." 

Three things seem to hâve been decided, namely: That the re- 
strictions imposed by the clause quoted were mère incidents or régu- 
lations that the state was required to obey ; that whatever rights vested 
in respect to such restrictions belonged to the United States ; and that 
a third or outside party was not a beneficiary to the grant ; and, 
incidentally, the conditions are spoken of as "conditions subséquent." 

The other case is Warrior River Coal & Land Company v. Ala- 
bama State Land Company, 154 Ala. 135, 45 South. 53. The action 
was in ejectment, and involved a tract of land included in a grant by 
Congress to the state to aid in the construction of railroads. The 
grant, which was made by act of June 3, 1856 (chapter 41, 11 Stat. 
17), seems to bave lapsed in part, and a revival was accorded by act 
of April 10, 1869 (chapter 24, 16 Stat. 45), containing a clause iden- 
tical with the one hère under considération amendatory of the act of 
July 25, 1866. Speaking with référence to the clause, the court says : 

"The légal title to the granted lands haviug vested in the state, and the 
bénéficiai interest in the railroad oonipsiny baving become individualized as 
to the land and the compauies, respectively, tlie land liere in coutroversy 
included, by the perforinaiice of ail conditions précèdent erected by the 
national grant, the limitation quoted froni tlie net was, at uiost, a condition 
subséquent, a violation of which reudered the estate in tlie particular in- 
stance anienable to forfeiture by the appropriate action of tlie granting gov- 
erninent, and by that only." 

There is hère the intimation that the clause might create a condition 
subséquent, but that, if it did, the court was of the view that the for- 
feiture could be insisted upon only by the gênerai government. 

Without for the présent concltiding whetber the provisions in ques- 
tion constitute a condition subséquent, the logical order requires that 
we first détermine the contentions of cross-complainants and inter- 
veners. 

[12] The position of cross-complainants is that thèse provisions — 
the settlers clause — devolved upon the grantee an executory trust to 
be administered by it, and that when any citizen, qualified to take and 
hold lands in his own right, became an actual settler upon the land 
selected by him, he then became qualified as a cestui que trust, to 
whom the grantee was bound to sell at the rate of $2.50 per acre, 
and in due time to convey, and that equity will interpose its jurisdic- 
tion to enforce the trust. Under tbis theory, it is further asserted 
that it makes no différence that a cestui que trust was not in being 
and qualified as such at the time of the grant, but that the act bas 
in contemplation any such qualified person, who may at any time make 
settlement and, with a tender of the purchase pricê, demand a deed. 

A Word as to the signification of the terni "covenant," before pro- 
ceeding to the inquiry thus suggested. It is : 
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"An agreement betweçii two or more persons, entered into by deed, wliereby 
0110 of the parties promises the performauce or nonperforinauce of certain 
ficts. or that, a ^iveii state of things does or shall, or does iiot or sliall not, 
exist." Bouvier's Lavv Dictionnry. 

In coiiimon parlaiice, however, the term is applied to any agreement wheth- 
er under seal or uot." 11 Cyc. 1043. 

No spécifie or technical words are necessary to the création of a 
covenant, nor is any particular or set form of expression; it being 
sufficient if, from the whole agreement, there appears upon any part 
of it an obligation or undertaking to do or not to do a particular 
thing or things. As stated in Sheppard's Touchstone, 161 : 

"And there needs not in this case formai and orderly words, as covenant, 
promise, and the like, to make a covenant on which to ground an action of 
covenant; for a covenant may be had by any other words; and upon any 
part of an agreement in writing, in what words soever it be set down, for 
anythlng to be or not to be done, the party to or with whom the promise or 
agreement is made may hâve liis action upon the breach of the agreement." 

The case of Haie v. Finch, 104 U. S. 261, 26 L. Ed. 732, is instruc- 
tive upon the subject. The controversy was relative to the proper 
construction of a bill of sale of a boat which recited that the sale 
was upon express condition, etc. ; it being claimed that there was lia- 
bility in covenant. The bill of sale was not signed by the vendee, nor 
was it necessary in the form in which it was drawn for him to sign it. 
The court, after observing that, "Words of proviso and condition will 
be construed into words of covenant, when such is the apparent inten- 
tion and meaning of the parties," quoting from 2 Parsons, Contracts, 
23 ; and that, "There are cases in which the instrument to be con- 
strued was held to contain both a condition and a covenant; as, Tf 
a man by indenture letteth lands for years, provided always, and it 
is covenanted and agreed between the said parties, that the lessee 
should not alien,' " which was adjudged to be " 'a condition by force 
of the proviso, and a covenant by force of the other words,' " citing 
Co. Litt. 203b; and after further observing that there was in terms 
a covenant to défend the title of the boat, which was immediately 
followed by language implying an agreement that the sale was upon 
the express condition that neither the boat nor the machinery should 
be used within a prescribed time upon certain waters — held that, the 
vendor having expressly, and the vendee impliedly, agreed that the 
sale was upon an express condition stated in such form as to preclude 
the idea of personal responsibility upon the part of the vendee, effect 
should be given the intention thus distinctly declared, and hence that 
the writing created a condition and not a covenant. 

In gênerai a trust is: 

"An obligation arising ont of a confidence reposed in one who ha.s the légal 
title to property coiiveyed to him. that he will faithfully apply and deal with 
such property accordiug to the confidence reposed." 28 Am. & Eng. Enc. of 
Law, 858. 

So: 

"For the création of a Valid trust, three circumstances must concur: First, 
a deflnite subject-matter within the disposai of the settlor ; second, a lawful 
definite object to which the subject-matter is to be devoted ; third, clear and 
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tinequivocal words or acts, devotlng the subject-matter to the object of the 
trust." 28 Am. & Eiig. Enc. of Law (2d Ed.) 865, 866. 

But: ■ 

"ïhe déclaration of trust, whether written or oral, must be reasonably 
certain in its materlal ternis ; and this requisite of eertalnty includes the 
subjeet-niatter or property eiubraced within the trust, the beneflciaries or 
persons in whose behalf it is created, the nature and quantity of interests 
whlch they are to hâve, and the manner in which the trust is to be performed. 
If the language is so vague, gênerai, or equivocal, that any of thèse neees- 
sary éléments of the trust is left in real uncertainty, then the trust must 
fall." 2 Pomeroy's Eq. Jur. § 1009. 

As it is with a covenant or condition subséquent, no particular f orm 
of words is essential whereby to create a trust. It dépends wholly upon 
the intention of the person who it is avowed lias made the settlement. 
and, the intention is to be ascertained also, as in the other forms of 
obHgation or condition, from ail the words attending the instrument 
by which the relationship is claimed to hâve been established. So the 
inclination of construction, where it is doubtful whether a trust has 
been created or a condition subséquent has been imposed, is toward 
the trust relationship. 

As to the settlers clause, there is absolute certainty as it respects 
the subject-matter. It consists of the lands granted. But what is 
to be said of the beneficiaries, and of the nature and quality of interest 
each or any of them is to bave? 

It should be borne in mind that in most jurisdictions a marked and 
vital différence is maintained between ordinary and charitable trusts, 
as it pertains to the essentiality of the élément of identity and cer- 
tainty of the cestui que trust. Those jurisdictions which do not rec- 
ognize the distinction hold that charitable trusts are governed, as it 
respects this élément, by the same rules as are applicable to ordinary 
trusts. In the ordinary trust the cestuis que trust must not only be 
definitely and specifically designated so that there can ordinarily be 
no uncertainty as to their identity, but they must be capable of taking 
the estate or property which is the subject of the trust. They may 
not be in esse at the time of the création of the trust ; but there must 
not be uncertainty as to who is the beneficiary, whoeyer it may or 
shall be, whether he is in existence, or is to come irito being at some 
future time. If there be a valuable considération to support the trust, 
the courts are solicitous to enforce it, to subserve the interest of the 
parties; but if the cestui que trust is not named, or so designated that 
he cannot be identified, the courts are powerless to give effect to the 
trust, however clearly it may be created in other respects. Says the 
court in Levy v. Levy, 33 N. Y. 97, 107 : 

"If there be a single postulate of the common law, established by an un- 
broken Une of décision, it is that a trust, without a certain beneficiary who 
can claim its enforcement, is void, whether good or bad, wise or unwise." 

On the other hand, it is not at ail essential either that the benefi- 
ciaries of a charitable trust or use be ascertained, or any definite num- 
ber thereof, for indefiniteness is said to be a characteristic of a légal 
charity (Russell v. Allen, 107 U. S. 163, 2 Sup. Ct. 327, 27 L. Ed. 397), 
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or capable of taking the légal title to the estate bestowed in trust. 
Says Mr. Beach: 

"In a private trust, If the beneficiary or beneflciarles are not definltely 
and positively named, the trust falls on accouut of Indefiniteness. But, in 
a charitable trust, the beneficiaries need not he defluitely named, and, even 
where there is no adéquate désignation of a cestui que trust, the trust will 
be enforced in equity if the intention of the settlor can be ascertained be- 
yond a reasonable doubt." Beach on Trusts & Trustées, § .322. 

See, further, section 55, same work, and sections 66, 95, Perry on 
Trusts. 

Por emphasis of the essentiality respecting certainty as to the ben- 
eficiary, I will make f urthet référence to the authorities, and in doing 
so will cite from some of the jurisdictions which do not recognize 
the distinction noted between the two classes of trusts. The force of 
the authorities is not weakened because the distinction is not observed. 
In Weaver v. Spurr, 56 W. Va. 95, 105, 48 S. E. 852, 856, it is said: 

"There eannot be a trust vvithout a cestui que trust; and, if it cannot be 
ascertained who the cestui que trust is, it is the same thing as if there was 
none." 

Iti an earlier case from the same state (Brown v. Caldwell, 23 W. 
Va. 187, 48 Am. Rep. 376), a grant of land, upon trust that the trustée 
"shall at ail times permit ail the white religious societies of Chris- 
tians and the members of such societies to use the land as a common 
burying ground and for no other purpose," was held to be void for 
want of certainty as to the beneficiaries. 'Speaking of this alleged 
trust, the court said: 

"It is difHcult to conceive of anything more vague, indeflnlte, and gênerai 
in Its character. The societies hère designated are nelther local nor fixed. 
They in fact embrace the whole Christian world, and are not only indefinite, 
but unascertainable." 

In Stonestreet v. Doyle, 75 Va. 356, 40 Am. Rep. 731, a devise of 
land "to build a schoolhouse for the purpose of a free school, and 
further extending the éducation of poor children," was held inopera- 
tive and void for uncertainty as to the beneficiaries. 

So it was held in Heiss, Executor, etc., v. Murphey et al., 40 Wis. 
276, 292, that a devise "to the Roman Catholic orphans," and em- 
powering the Roman Catholic Bishop to sell the property and "use the 
proceeds for the benefit of the Roman Catholic orphans," was void 
for uncertainty in the description of the beneficiaries; the court say- 
ing: 

"There are no ascertainable beneflciarles, either as a class or Individuals, 
and therefore the trust cannot be effectually carrled out" 

A bequest as foUows : "I leave the whole of said fund in the hands 
of my executor, to be by him applied to the support of missionaries 
in India" — was held void in Board of Foreign Missions v. McMaster, 
Fed. Cas. No. 1,586, because of uncertainty as to beneficiaries; the 
court saying: 

"But whether there be a compétent trustée or not. If the cestui que trusts 
are not clearly ascertained by the wlU, the devise or bequest Is void." 
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So a bequest "to some disposition thereof which my executors may 
consider as promising most to benefit the town and trade of Alexan- 
dria, leaving the same entirely to their disposition of it, in such man- 
ner as appears to them promises to yield the greatest good," was held 
void, in Wheeler v. Smith, 9 How. 55, 13 L. Ed. 44; the court re- 
marking, in the course of the opinion, that: 

"A trust is vested in the executors, but the beneficiarles of the trust are 
uncertain, and the mode of applying the bounty is indeflnite." 

Authorities are cited by counsel for interveners which are appàr- 
ently opposed to the holding of thèse cases ; but, when examined 
with discrimination, it will be found that they are not. Perin et al. 
V. Carey et al., 65 Ù. S. 465, 16 L. Ed. 701, and Jones v. Habersham, 
107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 401, are fair illustrations of 
ail. Thèse two cases are based upon devises or bequests to charity, 
and it is a well-established principle of law that their validity is dé- 
pendent upon the laws and the judicial interprétation thereof within 
the statè where the lands lie if real property be the subject, or where 
the testator had his domicile if personal property. And the fédéral 
courts are controlled as well thereby. It was explicitly so held in the 
case last cited. That case arose in Georgia, and was declared to be 
subject to the laws of that state touching charitable uses, which are 
similar in purpose to the statute of 43 Elizabeth upon the subject. It 
is declared by such laws that: 

"A court of chancery œay, by approximation, effectuate the purpose (of 
the testator) in a manner most similar to that indicated by the testator." 

In a sensé the cy près doctrine is made to apply in such a case. The 
trust to charity was therefore sustained by reason of the controlling 
force of the local law. But in the case of Wheeler v. Smith, supra, 
coming f rom Virginia, where neither the statute of 43. Elizabeth nor 
any similar statute obtains, the cy près doctrine was not applied; the 
court saying that: 

"In Virginia, charitable bequests stand upon the same footing as other 
trusts, and consequently, require the same certaiuty as to the objects of the 
trust and the mode of its administration." 

While in the case of Perin et al. v. Carey et al., supra, the state of 
Ohio being without a statute of charities, it was held that the courts 
of equity in that state had adopted the doctrine founded upon the 
statute of 43 Elizabeth, and that the doctrine was controlling, both 
locally and in the fédéral courts. Such was the principle announced 
in the case of Vidal v. Girard's Executors, 2 How. 127, 11 L. Ed. 205. 

It is a principle that in equity the absolute interest is vested in the 
cestui que trust, and the trustée is but an instrument for effectuating 
the trust, and, where executory, for carrying it into effect. Equity 
will not allow the trust to fail for want of a trustée. But, if there is 
no cestui que trust susceptible of identification, the trust, other than for 
charity, is void absolutely, and equity is powerless tb aid it in any 
way. 

There is also a distinction betwéen executed and executory trusts ; 
but it doés not consist in the fact that one is completely wound out 
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and the otlier is in process of being carried into effect. It dépends 
rather upon the manner in which the trust is declared. An "executed 
trust" is one wherein the Hmitations and conditions attending it are 
fully and perfectly declared. An "executory trust" is one where the 
hmitations are imperfectly declared; the intent of the creator being- 
expressed in gênerai terms, leaving the manner in which his intent is 
to be carried into effect substantially in the discrétion of the trustée. 
The distinction has been illustrated by the act of a testator, as fol- 
lows : 

"Has the testator been what is called, and very properly called, his own 
conveyancer? Has he left it to tlie court to make out from gênerai expressions 
what his intention is, or has he so (îeflned that Intention that you hâve noth- 
Ing to do but to take the limitations he has given to you and convert them 
Into the légal estate?' Beach on Trusts & Trustées, § 59. 

See, further, Nicoll v. Ogden et al, 29 111. 323, 385, 81 Am. Dec. 
311; Neves v. Scott, 9 How. 196, 211, 13 L. Ed. 102. 

When, therefore, counsel for cross-complainants urge that Congress 
has created an executory trust, with the railroad company as trustée, 
they must mean that there was left, through the want of precisely 
defined limitations, something of discrétion in the trustée as to the 
manner in which the trust was to be carried into eflfect. If not this, 
it is perfectly plain that the actual settler is not vested with the éq- 
uitable estate simply by the terms of the act. If he were so vested, 
there would be nothing left for the trustée to do but to convey, on 
receipt of the $2.50 per acre, and that would be an executed trust. 
But, even upon the theory of cross-complainants that the settler be- 
comes a cestui que trust upon making settlement upon a tract of 160 
acres of land and the tender of the price, there would be nothing left 
for the trustée to do but to convey the land. The trust would then 
be an executed one, and not executory. The question as to the nature 
of the trust, if one exists, is not material; but the discussion of it 
will serve to illumine the primary question touching the intendment 
of the settlers clause. If there is nothing of a discretionary charac- 
ter for the railroad company to do in the disposai of thèse lands, 
nothing to settle as to when it shall convey, or when or in what man- 
ner it will convey, or for what price, the act or grant exécutes itself, 
and the company is but an automaton, with nothing to do but to con- 
vey to actual settlers, whoever they may be, which would constitute 
a mère passive or dry trust, were it not that the trustée has a bén- 
éficiai interest in the property. 

Now, there is in this case no semblance of a charitable trust — not 
the remote^t purpose manifest of bestowing any charitable gift or 
devise. Indeed, the "actual settlers" designated can claim nothing, 
nor any particular tract of the grant, as a charity. Nor do I under- 
stand that they found their demand upon any such claim. They are 
standing on the law as creating a trust, with themselves as benefi- 
ciaries. Could it be more uncertain who it was intended the bene- 
ficiaries were to be, pursuing the theory that the grant created a 
trust? True, actual .settlers may be termed a class of individuals who 
hâve set up and established homes upon spécifie tracts of land ; but 
this is a very large class, and the term is very broad. The bounty, 
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however, îs not to the class as a whole, but to such actual settlers as 
may establish themselves upon some tract of this grant not exceeding 
160 acres in area. There could be no actual settler until an actual 
habitation was established upon some spécifie parcel of this land. 
Logically, no one is a cestui que trust under the theory until and un- 
less he becomes such a settler. This is a palpable démonstration of 
the uncertainty as to the beneficiary, for who, of the vast concourse 
of humanity, is going to corne and claim the right and privilège of 
settling upon the land? Beyond this, the nature and quantity of in- 
terest is not spécifie or definite. The déclaration of the law is — I 
call it a law because it is to be construed as a law as well as a grant 
or contract — that the grantee shall sell in quantities not greater than 
one quarter section to one person. If this be a maximum limitation, 
it is surely not a minimum limitation, and the grantee might sell to 
one purchaser less than one quarter section and be within the law; 
and so there is palpable uncertainty as to the amount of land each 
settler is entitled to demand under the supposed trust, he being the 
cestui que trust. It is çlear to my mind that the theory of a trust 
must fail, because of uncertainty in thèse particulars, namely, as to 
the cestui que trust, and as to the quantity of interest he is entitled 
to receive. 

Looking at the matter in ail its phases, the act lacks the éléments of 
a trust whereby the railroad company is constituted a trustée for the 
administration of the granted lands, in any spécifie quantities, for the 
benefit or use of any definite or certain beneficiaries. 

Iri arriving at this conclusion, I hâve not overlooked the cases, such 
as Rice v. Railroad Company, 1 Black, 358, 17 L. Ed. 147; Mills 
County v. Railroad Companies, 107 U. S. 557, 2 Sup. Ct. 654, 27 
L. Ed. 578; United States v. Des Moines, etc.. Ce, 142 U. S. 527, 
12 Sup. Ct. 308, 35 L. Ed. 1099; and Ashuelot Nat. Bank v. City of 
Keene, 74 N. H. 148, 65 Atl. 826, 9 L. R. A. (N. S.) 758— cited and 
relied upon by counsel for cross-complainants. 

The Rice Case was concerning a grant of land to the territory of 
Minnesota to aid in the construction of a railroad, and it was held 
that the territory took the land in trust, without any bénéficiai inter- 
est therein, for disposai, and application of the proceeds to a speci- 
fied public improvement. There was no cestui que trust, and none 
could enforce the trust except the gênerai government, being the 
grantor. 

The Mills County Case involved the construction of the proviso 
to the second section of the swamp land act of September 28, 1850 
(Act Sept. 28, 1850, c. 84, 9 Stat. 519), requiring that the proceeds of 
the lands shall be applied exclusively, as far as necessary, to the 
purpose of reclaiming the same by levées and drains, and it was held 
that it imposed an obligation, resting upon the good faith of the states. 
The State of lowa granted its swamp lands to the respective counties 
in which they were situated. A conflicting claim arose between Mills 
county and the Burlington & Missouri River Railroad Company. In 
the litigation Mills county insisted that the lands in suit had been 
disposed of by the state contrary to the proviso above alluded to, and 
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it was not only considered that the state was accorded a discrétion 
as to the manner of disposai of such lands, but it was further deter- 
mined that as to whether the state had faithfully performed its duty 
under the act of Congress in the disposai of its swamp lands to the 
counties was a question between the United States and the state, and 
that the obligation imposed constituted neither a trust following the 
lands, nor a duty which private parties could enforce as against the 
state. 

In the case of United States v. Des Moines, etc., Ce, there was a 
grant to the territory of lowa, to aid in the improvement of the Des 
Moines river, and, while the grant was not declared by the court 
to be a trust, it was so treated ; the territory, afterward the state of 
lowa, becoming the trustée to see that the purposes of the grant were 
properly executed. No cestui que trust was intended; but the grant 
was to the territory, to be appropriated by it to the promotion of a 
spécifie improvement. 

In Ashuelot Nat. Bank v. City of Keene, the court construed the 
deed, with its accompanying contract, as a grant in trust rather than 
upon condition, considering ail the terms of both instruments, in view 
of the circumstances under which they were executed. The trans- 
action was, in effect, a conveyance for a charitable use. The city took 
no bénéficiai interest in the property, but took it upon trust, to dévote 
the same to public use. The action was not by one claiming as a cestui 
que trust, but by the heirs of the grantor. 

So it would seem that thèse authorities do not support the conten- 
tion claimed for them. 

[13] This brings us to the contention made on the part of the in- 
terveners, which is, that the grant is both a law and a contract, a con- 
tract as well as a law; that, being such, there is a standing and con- 
tinuing offer, to which the grantee is a party, to whomsoever may de- 
sire to become an actual settler and to purchase a tract of the granted 
lands not exceeding 160 acres; and that any such person, by a déc- 
laration of his purpose and a tender of the purchase price, namely, 
$2.50 per acre, brings himself into relation to the contract, thus mak- 
ing himself a party thereto, and is entitled to the rights of a contracting 
party to enforce a conveyance to him from the grantee. 

In this connection, it is strenuously urged that, by declaring his pur- 
pose to become an actual settler and tendering the purchase price, 
the intending purchaser acquires a vested right in the property, which 
not only the grantee but the government also is bound to regard, and 
of which he cannot be divested without his consent, thus entitling him 
in due course to a proper conveyance. The position is based upon a 
supposed analogy to the acquirement of vested rights against the 
government by pursuing the acts and régulations established for the 
acquirement of pre-emption and homestead claims to tracts of the 
public domain. It is therefore well to détermine: First, whether the 
analogy exists ; and, second, whether a vested right can be acquired 
in some other way. 

It is well settled, by a uniform line of décisions, that a settler un- 
der the pre-emption statutes of Congress does not acquire a vested 
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right as against the gênerai government to appropriate the lands for 
other purposes, until he has done ail that the law requires him to do, 
including the payment of the purchase money, to entitle him to a pat- 
ent. When he has performed al! thèse acts, observed ail the require- 
ments of the law, and nothing remains to perfect his title but the is- 
suance of a patent, he becomes the équitable owner of the land set- 
tled upon, and, being the équitable owner, hé is said to hâve acquired 
a vested right, of which he cannot be divested even by the government, 
much less by private parties in any capacity. 

One of the earlier cases upoji the subject is Frisbie v. Whitney, 9 
Wall. 187, 19 L. Ed. 668. It arose in the foUowing manner : Certain 
supposed grants by the Mexican government to one Vallejo, compris- 
ing a large tract of land in the state of California, were declared 
void by the Suprême Court. The land thereupon became public do- 
main of the United States. Many persons were at the time occupants 
of the land, claiming right and title through Vallejo. In order to pro- 
tect thèse occupants, Congress. on March 3, 1863, passed an act (Act 
March 3, 1863, c. 116, 12 Stat. 808) for their benefit. Frisbie was 
an occupant and claimant under this act. Whitney attempted to enter 
upon the same land, and claimed settlement thereon. This was prior 
to the act of 1863. After his settlement he tendered to the land of- 
ficers his déclaration of intention to occupy and cultivate the land 
as a pre-emptioner, but was refused. The judgment of the court fol- 
lowed on thèse facts; Whitney claiming that he had thus acq[uired 
such a right or interest in the land as could not be divested by the 
government. After référence to the requirements of the pre-emption 
acts for acquiring public lands, the court said : 

"When ail thèse prerequisites are complied with, and the claimant has pald 
the price of the land, he is entitled to a certificate of entry from the reglster 
and receiver; and after a reasonalile time, to enable the land offlcer to as- 
certain if there are superior claim.s, and if in otlier respects the claimant has 
niade eut his case, he is entitled to receive a patent, which for the first time- 
invests him with the légal title to the land." 

The court quotes as authoritative, and with approval, the opinion 
of Attorney General Bâtes on the subject, as follows: 

"A niere entry upon land, with continued oceupancy and improvement 
thereof, gives no vested interest in it. It may, however, give, luider our na- 
tional land System, a privilège of pre-eniption. But this is only a privilège 
conferred on the settler to purchase land in préférence to others. * * * 
His settlement protects him from intrusion or purchase by others, but confers 
no right against the government." 10 Opinions of the Attorney General, 57. 

The next case following Frisbie v. Whitney is the Yosemite Valley 
Case, 15 Wall. 77, at page 87, 21 L. Ed. 82. Mr. Justice Field, speak- 
ing of the requirements necessary to the acquirement of title under 
the pre-emption laws, says : 

"When thèse prerequisites (including the payment of the purchase price) hâve 
lieen complied with, the settler for the flrst time acquires a vested interest 
in the premises occupied by him, of which he cannot be subsequently deprivèd. 
• * * The United States by those acts enter into no contract with the set- 
tler, and incur no obligation to any one that the land occupied by him shall 
ever be put up for sale. They simply déclare that, in case any of their lands 
are thrôwn open for sale, the privilège to purchase them in limited quantifies,. 
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at fixed priées, shall be flrst given to parties, who hâve settled upon and Im- 
proved them. The législation thus adopted for the benefit of settlers was not 
inteuded to deprlve Oongress of the power to make any other disposition of 
the lands before they are ofCered for sale, or to appropriate them to any pub- 
lic use." 

Without following the line of authorities further, it is sufficient to 
sày that the doctrine has since been several times réaffirmée!. Shep- 
ley V. Cowan, 91 U. S. 330, 23 L- Ed. 424; Atherton v. Fowler, 96 
U. S. 513, 24 L. Ed. 732; Wirth v. Branson, 98 U. S. 118, 25 L. 
Ed. 86. 

This as between the settler and the government. 

As it relates to grants in aid of railroads and for internai improve- 
ments, there are numerous décisions determining when a pre-emption 
or homestead claim attaches, or at what period of time in the acquire- 
ment of such a claim the land has become appropriated, having in 
view the language of each particular act, denoting the exceptions from 
the grants, Thus in Kansas Pacific Railway Co. v. Dunmeyer, 113 
U. S. 629, 5 Sup. Ct. '566,, 28 L. Ed. 1122, it was held that the claim 
of homestead had attached when a homestead entry was made upon 
the land, and, having been made prior to the filing on the part of the 
railway company of its map of definite location, the land covered was 
excepted from the grant by the words : 

"Not sold, reserved, or otherwise disposed of by the United States, and to 
which a pre-eniption or homestead claim may not hâve attached." 

A like ruling was had in Hastings, etc., Railroad Co. v. Whitney, 
132 U. S. 357. 10 Sup. Ct. 112, 33 h- Ed. 363, where the exception was 
of lands to which "the right of pre-emption or homestead settlement 
has attached." What is meant by a homestead entry is there ex- 
plained. It is not a simple entering into possession or occupation of 
the land, but three things must concur to constitute an entry on public 
lands : First, the applicant must make an affidavit setting forth the 
facts which entitle him to make such an entry; second, he must make 
a formai application ; and, third, he mUst make payment of the 
money required. "When," says the court, "thèse three requisites 
are complied with, and the certificate of entry is executed and deliv- 
ered to him, the entry is made — the land is entered." Act May 20, 
1862, c. 75, 12 Stat. 392. 

In Maddox v. Burnham, 156 U. S. 544, 15 Sup. Ct. 448, 39 E. Ed. 
527, it was held that the mère occupation of public land, with a pur- 
pose at some subséquent time of entering it for a homestead, gave 
the party so occupying no rights against the railway company. 

It is true that a man refused his right of entry by the officers of 
the local land office will not be deprived thereby of his priority in 
right. Ard v. Brandon, 156 U. S. 537, 15 Sup. Ct. 406, 39 L. Ed. 524. 
But the principle has no bearing upon the question as to what con- 
stitutes a valid homestead entry. 

In Northern Pacific Railroad v. Colburn, 164 U. S. 383, 386, 17 
Sup; Ct. 98, 99 (41 h. Ed. 479), the court says: 

"But fréquent décisions of this court hâve been to the effect that no pré- 
emption or homestead claim attaches to a tract until an entry In the local land 
office;" 

186 F.— 58 
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And further, quoting from Lansdale v. Daniels, 100 U. S. 113, 116, 
75 L. Ed. 587: 

"Such a notice of claim or declaratory statement Is Indlspensably necessary 
to glve the claimant any standing as a pre-eniptor; the rule being that bia 
settlement alone is not sufiicient for that purpose." 

In Tarpey v. Madsen, 178 U. S. 215, 225, 20 Sup. Ct. 849, 853 (44 

L. Ed. 1042), it was added : 

"And the acceptance of such. declaratory statement, and notlng the same on 
tte bocks of the local land offlce, Is the oiEclal récognition of the pre-emption 
«laim." 

So that it was finally adjudged that the question whether a home- 
stead or pre-emption had attached as it respects the filing of a map 
of definite location, must dépend upon the record in the land office. 

In Une with the foregoing décisions, this court has held (Eastern 
Oregon Land Co. v. Brosnan [C. C] 147 Fed. 807) that a mère set- 
tler, who had madeno, filing on the land under the land laws, was 
not an appropriator within the exception of the grant, but that, where 
such a settler was in occupancy under a pre-emption or homestead 
claim duly filed, there was an "appropriation." 

Thèse authorities illustrate and détermine the point of time when 
rights are acquired by settlers, that give them superiority over grants 
made in aid of railroads and internai improvements, under the usual 
exceptions from the grants. Whenever it occurs that there has been 
an entry of a homestead, or a proper notation in the land office of a 
pre-emption application, so that there appears a record of the initia- 
tory steps to obtain such a claim, then it may properly be said that the 
claimant acquires a vested right as against the person or corporation 
claiming undér such grants, but not until then. 

So much for vested rights in this relation. 

As between contesting claimants of homestead or pre-emption 
rights, a still différent rule obtains. The first in occupancy of the land,. 
with a bonà fide intention pr purpose of appropriating the same under 
the laws and régula tioiis providing therefor, has the better and su- 
perior right. As was sàid in Atherton v. Fowler, supra : 

"During this prellminafy period he had no vested right to the land; but, 
as we hâve elsewhere décided, he dld thus acqulre the right of préférence 
In the purchase, That is to say, if he made the necessary settlement and Im- 
provement, and the necessary déclaration in writing, no other person eould 
buy the land until the period elapsed which the law gave hlm to pay the pur- 
chase money." 

And again, in Tarpey v. Madsen, supra: 

"So that àny controversy between two occupants of a tract open to pré- 
emption and homestead entry Is not determlned by the mère time of the flling 
of the respective daims in thé land offlce, but by the fact of prior occupancy." 

In a sensé the prior occupant has a vested right, but only as against 
another claiming under the same statutes. And so "vested right" is a 
relative term, depending for its acquirement upon the particular claim 
that is put forth. 

I hâve thus developed the subject for présent application ; but, be- 
f ore coming to that, it will be instructive to examine another case con- 
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fidetitly relied upon by counsel for interveners. It is Jumbo Cattle Co. 
V. Bacon (Tex.) 17 S. W. 136. A statute of Texas, with its amend- 
ment, provided for the sale of state lands at 50 cents per acre to any 
responsible person who would make application therefor and survey 
the same. In pursuance thereof, parties made regular application to 
purchase certain state lands, caused survey to be made, paid the fées 
therefor, together with the fées for recording, and tendered the pur- 
chase price. Under this state of f acts, it was determined that the ap- 
plicants acquired a vested right in the land, and that their interest thus 
acquired was not affected by a subséquent act repealing the statute 
under which the applicants proceeded. In the course of the décision 
the court said: 

"When there Is an offer made by an act of the Législature, which is ac- 
cepted by an Individual, there is a contraet which it is not within the power 
of the state to impair. « * * xhe expenses of the surveys, in connection 
with the priée to be paid to perfeet the title, are a sufficient considération to 
support the contraet." 

This case is truly illustrative. There must be an offer to sell on 
some terms, and there must be an acceptance of the offer on the terms 
proposed, before there can be a meeting of minds, or any contractual 
relations can arise. The government has granted certain lands to 
the railroad company under a provision that the grantee shall sell 
to "actual settlers." The grant, however, is not accompanied by an 
offer to sell. Surely the government makes no such offer. Being a 
law as well as a grant, the act directs that the grantee shall sell. But, 
suppose the grantee refuses to obey the law, is there, notwithstanding, 
an offer on its part to sell? Does the law make the offer for it? 
There might perhaps hâve been some grounds for so holding if the 
railroad company had been accorded no discrétion in the matter, and 
was simply required to perform a mère ministerial service in execut- 
ing deeds to such actual settlers as should corne and pay it the maxi- 
mum price of $2.50 per acre. But it has a discrétion. It may sell 
in less than 160-acre tracts, and for less than $2.50 per acre. So who 
shall say that, by reason of the law alone, it has offered to sell in 
tracts of 160 acres, and for $2.50 per acre, so that any actual settler 
may purchase upon those terms. It has the right to sell upon those 
terms ; but the law does not make any such offer for it. While the 
act is a law unto the grantee, it binds no one eîse. It is not an offer 
to sell to actual settlers. The gênerai government withdrew thèse 
lands from the public domain, and from sale and settlement, under 
its administration, when it made the grant. Prior thereto the govern- 
ment's offer of sale was through the pre-emption, homestead, and other 
acts providing for the disposai of the public domain. No party could 
acquire any vested right as against the government, or as against rail- 
road or other grantees, under exceptions favoring the settler, or as 
against adverse claimants, without a compliance with the acts and 
under the rules and régulations of the Land Department. The acts 
for the disposai of the public domain constitute standing offers of 
sale upon the terms designated, to any who are disposed to accept 
them and quaHfy themselves to become purchasers. .But the accept- 
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ance consists in acceding to the terms of the offer, and no vested right 
can arise except by a comgliance with the terms laid down. 

For the due and ordèrly administration of the disposai of the public 
lands, through the pre-emption, homestead, and other acts according 
the privilège and right of purchase, régulations are established by the 
Land Department, and a code of rules adopted under authority of 
Congress, until a complète and thorough System of administration and 
judicatory has been established, by which to serve the demands of pur- 
chasers and claimants, and to détermine and settle adverse interests 
as they arise. Expérience has demonstrated the necessity for such a 
System of administration to subserve and préserve the interests and 
rights of purchasers. By the grant in question Congress has with- 
drawn a considérable body of the public domain from sale and disposai 
by the government, so that those lands are no longer ofïered under the 
pre-emption, homestead, or any other law of Congress unless it be 
under the act making the grant. But the grant, as we shall presently 
see, is one conveying title, so that the government is without further 
right or power of disposai. Congress has not attempted to regulate 
the sale of this large body of land in any way, but has simply declared 
that the grantee shall sell to "actual settlers." Having thus withdrawn 
thèse lands from the public domain, and from sale and disposai 
through the Land Department, and having granted them to the rail- 
road Company with a bare déclaration that the grantee shall so sell the 
lands, without attempting in any way to prescribe the manner of sale, 
or to provide rules or régulations for the administration of the dispo- 
sition of the grant, seems to me plainly to évidence an intendment that 
the grantee should itself administer the disposai of the grant, and 
should proceed about it in its own way and manner. As previously 
observed, a command to the company that it shall sell, or even an 
agreement to sell by the company with the government, cannot be con- 
strued in any way as an offer to third parties to sell. A breach of the 
law or obligation would entail its penalties as per the intendment of 
the law or contract ; but the grantee would incur no liability to a per- 
son not a party to tlie compact. 

It has been held that, where one party has paid money to another 
for the benefit of a third, or has paid a considération for which a third 
party was to receive some benefit, the third party has a right of action 
directly against the party receiving the money or considération. That 
rule can hâve no application hère, because, if for no other reason, it 
is not known who the third party is. The land is to be disposed of to 
no spécifie person, but to actual settlers, in quantities not greater than 
160 acres to each person — a great class of persons — and it was not 
intended that the bounty should be distributed among the entire class ; 
no single third party can come forward and demand any spécifie tract 
of land from the company. This demonstrates the difficulty of selling 
to actual settlers without the adoption of some rule or régulation for 
determining who are actual settlers, and to test their good faith. In 
fact, in the administration of the sale of this grant, the grantee is given 
considérable discrétion. It may require actual settlement upon the 
tract selected ; it may require reasonable improvements ; and it may 
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requîre résidence for a reasonable time to insure good faith. It might 
regulate the payments, requiring cash in hand, or deferred payments; 
it might regulate the quantity of land to be sold to each person, not 
exceeding 160 acres to any one person ; and it might regulate the 
price, not to exceed $2.50 per acre. Indeed, it has a reasonable dis- 
crétion as to when it shall open up the lands to occupancy and settle- 
ment, so that the lands may be disposed of to its advantage, as well 
as to the advantage of the settlers. How can it be said, then, that 
Congress has made the otïer of sale, to which the grantee has acceded, 
and therefore that any one, coming forward asserting himself as in- 
tending actual settlement, and tendering the price, concludes a bargain 
with the grantee for the purchase of 160 acres of land? Such was 
not the intendment or purpose of Congress, and such is not the effect 
of the grant. Nor is the person claiming to be a settler, who has gone 
upon the land and is in occupancy of the tract selected, in any better 
position. There can be no purchase, either by right of settlement or 
otherwise, until the grantee or its successor has ofïered the lands for 
settlement and sale. 

[14] It is hardly to be questioned that the act of 1866 in its original 
cast contemplated a gr^nting to the railroad company designated by 
the Législature of the state of Oregon, of the entire fee to thèse lands, 
accompanied with only two conditions, namely, that assent to the act 
should be filed with the Secretary of the Interior within one year f rom 
its passage, and that the road should be completed within the time des- 
ignated in section 6. There were to be no other limitations of the es- 
tate in any way, and, if the conditions mentioned were complied with, 
the railroad company would be vested absolutely with an unconditional 
title. This it could sell or dispose of as it saw fit, and in any way or 
manner that might seem best for its individual purposes. As the clause 
limiting sales to 160 acres to one person, etc., was not then in the 
minds of the Congress, the intendment of the original act, of course, 
could not hâve been the same as with the amendment added. Amend- 
ments change intendment. That is the very purpose for which they 
are made — to give new or modified expression to the will and purpose 
of the Législature. Amendments are not only effective for adding a 
new purpose to the old act, but they may reach back and give new 
cast and intendment as well. The amendments becoming part of the 
act itself, the whole must be construed tog-ether, as the original act 
would bave been construed as one, harmonizing any seeming répug- 
nance or incongruity, if possible, and so expounding as to give effect 
to every part. Logically, therefore, the intendment of the entire act 
as amended would differ from the original just so much as it was the 
législative purpose to change it. 

It is earnestly and stoutly urged that, as the lands were granted 
avowedly for the purpose of aiding in the construction of thé railroad, 
and to secure the safe and speedy transportation of the mails, muni- 
tions of war, etc., and it being specifically directed that such lands 
should be applied to the building of the road, the primary and para- 
mount purpose of the grant was the construction of the road and tele- 
graph line, and that the sale of the lands to settlers was meant to be 
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secondary, subordinate, and subservient thereto. The lands themselves 
could not well aid in the construction, or be applied to the building, 
unless they could be disposed of or mortgaged, and the proceeds aris- 
ing therefrom put to use in meeting the expense incident to such con- 
struction or building. Therefore it is argued that there was conferred 
along with the grant the implied authority to sell the granted lands, 
or any portion thereof, and the right to mortgage the fee thereof for 
the purpose of obtaining the means with which to carry on the work, 
and that the provision relating to the sale of the lands to settlers, being 
subservient to the paramount purpose, was intended as a directive rég- 
ulation only, and not binding upon the company either as a covenant 
or a condition. 

Reliance is placed upon Platt v. Union Pacific R. R. Co., 99 U. S. 
48, 25 L. Ed. 424, in support of this position. This case was concern- 
ing the Union Pacific grant, made by act of Congress of July 1, 1862, 
as amended by act of July 2, 1864 (Act July 2, 1864, c. 216, 13 Stat. 
356). The grant there, as hère, was for the purpose of aiding in the 
construction of a railroad, etc. but it contained a provision that : 

"Ail such lands so granted * * * which shall not be sold or disposed 
of by said company within tbree years after the entire road shall bave beeu 
eompleted, shall be subject to settlement and pre-emption like other lands, at 
a prlce not exceeding $1.25 per acre to be pald to said company." 

The seventh section of the act required the road to be eompleted by 
the Ist day of July, 1874. The road was so eompleted, and patents 
to ail the lands granted were directed to be issued to the company in 
November of that year. Long prior thereto, however, to wit, on April 
16, 1867, the company executed a mortgage hypothecating ail the lands 
granted to secure the payment of certain coupon bonds amounting to 
$10,400,000. The plaintiflf in said cause filed his declaratory statement 
upon a quarter section of the land as a pre-emptor September 21, 1878, 
more than three years after the completion of the entire road, made 
proper proofs, and tendered the purchase money, and the questiorî pre- 
sented for considération was whether he was entitled to such quarter 
section as against the railroad company. The question turned upon 
the single inquiry whether the exécution of the mortgage was a dis- 
posai of the land, and it was decided that it was, so that the quarter 
section in question was not subject to pre-emption at the time of filing 
plaintiiï's déclaration thereon. On the argument, it seems to hâve 
been urged that the interprétation given by the court to the words 
"sold and disposed of " was répugnant to the governmental policy of 
guarding against monopolies of public lands by single holdings. An- 
swering this, it was conceded by the court that Congress even then had 
that policy in view, when it declared that the lands not sold or dis- 
posed of within three years after the road was eompleted should be 
subject to settlement; but it was said that such policy "was manifestly 
subordinated to the higher object of having the road constructed, and 
constructed with the aid of the land grant." Ail this in support of the 
court's position that a mortgaging of the lands was tantamount to a 
ûisposal thereof, and that this particular quarter section had been dis- 
posed of within the intendment of the grant at the time it was at- 
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tempted to pre-empt it. That is to say, the paramount object of Con- 
gress being to secure a construction of the road, it was rather to be 
assumed that it intended to permit the granted lands to be disposed 
of by mortgage, thereby providing the necessary funds for construc- 
tion. There was no intimation that the clause providing for settlement 
and pre-emptionwas inoperative in any way as to any lands that might 
remain unsold or undisposed of for three years after the road was 
completed. Quite the contrary was the conviction of the court, for it 
déclares that: 

"The construction gives full eîEect alike to the paramount and the subor- 
dinate purposes of the act." 

The grant, without words of restriction or limitation of title, would 
unquestionably authorize the grantee to sell, mortgage, or otherwise 
dispose of lands comprised thereby, as it might see fit, for a person is 
entitled to do as he pleases with his own, so that he does no wanton 
injury to another. But, if the grant does carry with it a restriction or 
limitation, then it must needs be given efïect accordingly. Such must 
hâve been the view of the court in the Platt Case, for it says, in further 
argument in support of its position as to the significance of the words 
"disposed of" : 

"No limitation was set to the quantity of land which the company might 
sell to single associations, or single persons. It was left at liberty to sell, if 
it could, to any land association or private purchaser, the entire îiody of the 
lands or any lesser quantity, regardless of the gênerai législative poliey. 
« * « With that power no pre-emptor was authorized to interfère" — that 
is, if sold at any time within three years after the entire road was completed. 

It is quite probable that the paramount purpose of Congress in mak- 
ing the grant in question was to secure the construction of the road, 
and we might well let it be so conceded. It by no means follows, how- 
ever, that that purpose has rendered inoperative and nugatory for any 
effective use any succeeding clause in the act, or that it renders any 
the less effective any limitation that may hâve been reserved as to title, 
or any restriction that may hâve been imposed as to sale of the lands. 
That the grant was in aid of the road, and to be applied to the con- 
struction thereof, does not argue that the lands were to pass in abso- 
lute fee simple, with no restriction or limitation. If Congress had so 
desired, it could hâve granted but half the amount of lands that it did, 
or could hâve granted the even sections instead of the odd, or could 
hâve withheld any indemnity for lands previously settled upon, or oth- 
erwise disposed of. It might hâve granted an estate for years only 
in the lands, or the timber thereon, reserving the lands, as it did in 
fact reserve the minerai lands. And so, without question, it might 
hâve made the grant upon any valid condition that it desired to annex, 
be it précèdent or subséquent, and yet the estate, whatsoever it was 
that was in reality granted, would go in aid of construction, and the 
grantee would be bound so to apply it. It would simply hâve to deal 
with the estate, whatever its quahty or quantity, that it had been given 
for raising funds with which to meet the expenses of building. So 
the fact that lands were granted in aid of construction, and were re- 
quired to be applied in building the road, is not antagonistic to the 
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idea of a condition subséquent attending the g'rant, if such was the 
pUrpose of Congress. Manifestly the fee simple absolute would hâve 
been a more valuable and available asset; but if Congress did not 
choose to grant such a bounty, beheving that the lesser estate would 
be adéquate for the purpose, that would end the controversy, and it is 
suffîcient to find out the intendment of Congress in that relation. 

In this connection, it should be noted that Congress fixed the price 
of government lands lying within the limits of the grant, being the 
even-numbered sections, at double the minimum price of public lands 
outside, and reduced the quantity of land to which the homestead set- 
tler was entitled to 80 acres. The act of thus regulating the price of 
government lands within the railroad limits was an incentive and in- 
ducement to the company to dispose of its lands to settlers also, and 
was in harmony with the provision later annexed by amendment re- 
quiring it to sell to actual settlers only, at a price not to exceed double 
the minimum, namely, $2.50 per acre, while it was left at liberty to 
sell for less if at any time it so desired. Without the amendment, 
however, and whatever may be its effect, the company was not re- 
stricted in any way as to the manner of its disposai of the grant. But 
the intendment of an amended act may be very différent, as I hâve 
previously observed, from that which signalized the original. 

It is worthy of remark in passing that the government not only 
granted the lands, but gave the right of way over such of the public 
lands as the road might pass through, together with ail necessary 
grounds for stations, buildings, workshops, dépôts, machine shops, 
switches, etc., and so much of the timber on minerai lands as should 
be required to construct the road over said lands — not an inconsider- 
able bounty— and ail in aid as well of the construction of the road and 
telegraph line. 

The government was to receive a considération for its grant, namely, 
the transportation of its mails, troops, munitions of war, etc. This in 
a purely private grant, where technical words appropriate to the créa- 
tion of a condition subséquent are Vi'anting, would évidence an intend- 
ment not to create such a condition. But where technical words are in 
fact employed, and the grant is by the government, being public in 
nature, other considérations apply, and thèse facts should be taken into 
account, along with ail other matters attending the adoption of the act, 
in endeavoring to ascertain the -intendment of Congress. 

Patents were to be issued as the road was completed, section by sec- 
tion of 20 miles each, for the lands granted to the extent of and coter- 
minous with the completed sections. This was another incident of the 
grant. The patents became simply evidentiary of title, while they 
operated as further assurances thereof. The grant — that is, the act of 
Congress making it — yet remained the railroad company's primary 
and essential muniment of title, to which référence should always be 
had for the quantity and quality of the estate granted and the terms 
and conditions attending it. The provisions for patenting the grant 
are usual to most grants in aid of railroad construction, and throw no 
particular light upon the purpose of Congress in limiting the saie to 
settlers only. 
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Congress reserved the right and authority to enter into possession 
of the road in case the railroad company should fail at any time to 
keep the same in repair and fit for use, and, after assuming control, to 
repair it as needed. To meet the expenses thereof, it was empowered 
to dévote the income of the road thereto, or it might fix pecuniary re- 
sponsibility not to exceed the value of the lands granted. The purpose 
of this provision is plain. It was to insure the upkeep of the road, so 
that its use would be at ail times available to the United States for 
the transportation of mails and troops, munitions of v^^ar, etc. This 
enhances the considération which the governnient received, and is con- 
tinuously to receive for its bounty, and speaks favorably of an intend- 
ment to grant an absolute title, for the larger the considération the 
greater one would assume would be the value of the thing given for it. 

The requirement to opéra te the rôad throughout its two divisions 
without discrimination as to rates and time of service was simply 
meant to afiford compensation either to the governnient or to the public 
for any damages sustained in this relation, and has no particular bear- 
ing upon the question in hand. 

It was further required that the company should file its assent with- 
in one year, and complète the first section of 20 miles within two years 
(extended by the amendment of June 25, 1868, to 18 months after the 
passage of that act), completing the entire road on or before July 1, 
1875 (extended by the amendment to July 1, 1880). Thèse were con- 
ditions subséquent, rendering the act null and void in case of failure 
to comply with the requirements, and subjecting the grarit to reversion 
to the government. 

It is argued with much force that, having made such spécifie provi- 
sions for a forfeiture of the lands for nonobservance of thèse provi- 
sions, Congress, if intending to annex a condition subséquent by the 
provisions of the amendment of April 10, 1869, under considération, 
would hâve been equally spécifie in language, so that there would be 
no doubt as to its real purpose. To this argument, there are reasons 
contra. The amendment was adopted at another and a later session 
of Congress, when Congress was addressing itself specifically to the 
one object, while reviving the grant, that of devoting the lands ulti- 
mately to use and acquirement by actual settlers. 

The provision contained in the amendment of April 10, 1869, that 
nothing therein should impair any rights previously acquired by any 
railroad company under the original act, has been commented upon 
sufficiently heretofore, and its purpose expounded. 

This epitome of the provisions of the act of 1866, with its amend- 
ments, will suffice for inference and déduction as it respects the in- 
tendment of Congress in annexing the actual settlers clause. 

At the time of the adoption of the actual settlers clause as an amend- 
ment, it was, as we hâve seen, the firm policy of Congress to dispose of 
its public lands to settlers, while as yet it had not entirely abandoned the 
policy of making donations in the way of grants to railroads. The pur- 
pose of Congress in requiring railroad grants, as well as the pubHc do- 
main, to be disposed of to actual settlers, is aptly and strongly empha- 
sized by the clause under considération ; and can any one doubt that it 
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designed to make its edict in that behalf effective? The debates in 
Congress while a like proviso was earlier under considération show un- 
mistakably what the individual members thought of it, and the course 
the législation took, to my mind, indicates quite as clearly the intend- 
ment of Congress itself. It will be recalled that Mr. Lawrence, in 
moving an amendment to the Denver-Pacific Railroad bill, which is in 
effect the same as the one under considération, in connection therewith 
proposed further that the Secretary of the Interior be authorized to 
prescribe rules for carrying the enactment into effect, while Mr. Logan 
purposed making the lands subject to entry at the government Land 
Office; the price thereof at the rate of $2.50 per acre to be deposited 
in the Treasury of the United States as a sinking f und for the rédemp- 
tion or purchase of the bonds of the company, so far as it was adé- 
quate. Congress, however, declined to incorporate either of thèse ideas 
into its législation, but did adopt the Julian amendment in their stead ; 
and this identical amendment was later incorporated in the act of July 
25, 1866. The resuit was that the grantee company was liberated of 
ail governmental control over the administration of the grant, and was 
left free to dispose of the lands in its own way, in pursuance of the 
terms of the amendment. This fact rather emphasizes than detracts 
from the obligation of the company to observe the letter of the law, 
and is in disparagement of the idea that it was to exercise a discrétion 
only in the premises. It may hâve been, and presumably Congress was 
influenced by the thought, that the company had the discrétion to dis- 
pose of thèse lands in less quantities than 160 acres, and at a price less 
than $2.60 per acre, if it should so désire. However this may be, the 
effect was to give such a discrétion in that way. This was an advan- 
tage to the company, for it operated to enable it to dispose of the grant 
more expeditiously. 

Along with this idea was another operating to the benefit of the rail- 
road company. Congress, while pursuing its policy of disposing of the 
public domain to settlers, increased the price under pre-emption, and 
decreased the amount by half that the homesteader was entitled to 
take, thus conceding to the company equal advantage with the govern- 
ment, and even the privilège of underselling it. The législation was, 
however, not without benefit to the government also, for it was as- 
sumed that ,the construction of the road would open up the lands to 
settlement and occupation along its course, through the increased fa- 
cilities for transportation that would thus be afforded. It is quite con- 
trary to the purpose of both Congress and the company itself to say 
that actual settlement was not in contemplation of the parties, While 
a considérable portion of the Willamette Valley was then occupied by 
eàrly settlers under the o'id donation act, yet it was with keenest an- 
ticipation of the settlement and upbuilding of the territory along the 
line that the road was authorized and constructed. Mr. JuHan's words 
were strongly expressive of the purpose of the amendment, as well as 
of the expectation of those concerned, when he said ; 

"Tbis will avoid complète monopoly of tbe lands, as sanctloned by the old 
System of land grants, and at the sarne tlme dévote to settlement and tlllage 
the odd-numbered sections granted, while creatlng in this way established 
communitles and a local buslnesss along tlie Une ot the road." 
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The amendment was in its nature a revival of the grant, Congress 
and the promoters of the company both believing that the grant had 
lapsed; and, as the original grant was of the fee, the revival was ef- 
fective to restore it in fee, but with the provisions in question sub- 
joined. This argues with conclusive force against the idea of a trust. 
Congress did not take the lands back and regrant them, but in efïect 
revived the old grant with limitations. So that, taking into considéra- 
tion the course of the législation resulting in the adoption of this 
amendment, and viewing it in the light of contemporaneous conditions, 
it would seem that it was the firm purpose of Congress to impose upon 
the grantee a positive and mandatory obligation and duty to observe 
the behests of the amendment. 

The amendment contains apt words of a condition subséquent, 
namely, "provided that," and "only." It does not contain a clause of 
re-entry. It is quite sufficient, as we hâve seen, if it contains the one 
without the other, if from the entire act the intendment to create a 
condition subséquent nevertheless appears. Indeed, neither words of 
condition nor a clause of re-entry is indispensable to the création of a 
condition subséquent. It is yet sufficient if it otherwise appears that 
such was the purpose of Congress. In this relation, the act is to be 
construed as a law, which is the voice of command, not of privilège or 
discrétion, and the grant itself is to be construed most strongly against 
the grantee and in favor of the government. The grant is a private 
one, and not by nature gênerai and public, and the limitation placed 
upon the sale of the lands is in no way répugnant to the grant. Thèse 
matters are to be considered along with ail the provisions of the orig- 
inal act, as well as of the amendments, the analysis of which as it re- 
lates to the question in hand I hâve given. And upon the whole, giv- 
ing efficacy to ail the provisions of the grant, I conclude that the 
amendment in question imposed thereon a condition subséquent, for 
a breach of which on the part of the grantee company the lands would 
be subject to forfeiture to the United States. See Nichols v. Southern 
Oregon Co., supra, and Warrior River Coal & Land Co. v. Alabama 
State Land Co., supra. 

Further than this, either this provision is purely a covenant, or, as 
is contended by défendants' counsel, a mère directive regulative cov- 
enant carrying with it no duty or obUgation on the part of the grantee 
to do what the terms of the grant or the law, or the contract if so 
termed, plainly déclares it shall do, depending entirely upon its own 
volition and discrétion, or it is something more. As a covenant purely, 
the government has no such interest therein as will afford it any relief 
whatsoever, as it could lose nothing by maladministration of the grant. 
Was such the intendment of Congress, that the government should 
thus be left remediless, no matter how flagrant might be the violation 
of the terms of the provision? If so, the proviso might just as well 
hâve been omitted in toto, as it is thus rendered a dead letter, without 
force or efïect, and with scarcely a purpose or design. It means noth- 
ing, and requires or compels nothing. In the case of Mills County v. 
Railroad Companies, supra, it is true the Suprême Court held, with 
relation to the swamp land grant as extended to the state of lowa, that 
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it imposed an obligation and discrétion, resting in the good faith of the 
State, as respects the application of such lands for the purposes des- 
îgnated in the grant. That, however, was a grant to the state, which 
had a purely public interest to subserve. I hâve been referred to^ no 
case where a purely private grant has been so construed, although in 
aid of the construction and maintenance of a public utility, 

It is highly reasonable that Congress intended no such idle ceremony. 
Rather should we suppose that the proviso, annexed by spécifie amend- 
ment as it was, was designed to be a positive, efficient, and living condi- 
tion, to be faithfully and punctiliously observed, with substantial and 
remédiai conséquences to follow a, delibei-ate and willful infraction 
thereof. This could only be, as the provision does not create a trust, 
by entailing forfeiture for the infraction. I am not making this dé- 
duction ab inconvenienti, but because it is impossible to believe that 
Congress intended anything else. .Leaving itself remediless upon the 
hypothesis of a covenant, it must hâve intended that the gênerai gov- 
ernment should hâve right of enforcement for nonçompliance with the 
law by forfeiture of the grant. 

It was the intendment of Congress that the railroad company should 
administer the grant in its own way, but that it should sell to actual 
settlers in quantities not greater than 160 acres to any one purchaser, 
and at a price not exceeding $2.50 per acre. It could sell in less quan- 
tities and for a less price. The mandate of the law is that the "lands 
granted * * * shall be sold." This imposed upon the grantee the 
obligation to dispose of the lands, for it was the purpose that ail the 
lands along the line of the road, both the granted lands and the public 
domain, should be opened to occupancy and settlement. Senator Wil- 
liams and others were of the view, as it respects the West Side, that 
"The lands granted are as open under the provisions of this bill to 
actual settlers as they are under the pre-emption laws of the country." 
While Senator Vickers maintained that the grant "was expressly upon 
the condition that the lands are to be sold to actual settlers." 

I am of the opinion, however, while it was designed that the lands 
covered by the grant should be opened to settlement, and this was 
made incumbent and compulsory upon the railroad company, that until 
it was donc, and the company ofifered the lands for sale, no one couîd 
acquire any vested right therein, because, as I believe, the administra- 
tion of the grant in disposing of it to settlers was reposed whoUy in the 
railroad company. No time is named when the lands shall be sold; 
but this does not detract from the obligation to sell — to put the land 
upon the market. The company was required to enter upon its admin- 
istration of the grant under the act within a reasonable time, taking 
into considération the attending circumstances and conditions, and for 
a violation of duty in this regard the grant would be subject to forfei- 
ture. 

[15] Possibly the company could mortgage the grant in. its entire- 
ty ; but it would necessarily be subj ect to the condition subséquent at- 
tending it, and the mortgagee could acquire no greater interest. 

Thèse considérations render it unnecessary to consider further the 
défendants' eighth point of contention. , 
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[16] As it pertains to the West Side grant, or that of May 4, 1870, 
while the provision relating to actual settlers does not contain the same 
words indicative of a condition subséquent as the amendment to the 
East Side grant, the provisions of section 5 show very clearly the pur- 
pose of Congress. A sinking fund was there provided for, to consist 
of the net proceeds of the sales of the granted lands, which were to be 
set apart and appropriated, through a mortgage or deéd of trust to two 
or more trustées, for the purchase f rom time to time, and the rédemp- 
tion at maturity, of the first mortgage construction bonds of the Com- 
pany, on the road, dépôts, stations, side tracks, and woodyards, not ex- 
ceeding $30,000 per mile of road, payable in gold coin not longer than 
30 years from date; and it was declared that no part of such fund 
should be applied to any other use until ail of such bonds were pur- 
chased or redeemed and canceled. Thus it was contemplated that the 
lands were not to be hypothecated, with the road and its equijjments,. 
for raising f unds generally, but were to be disposed of under the pro- 
visions of the settlers clause ; the proceeds thereof going into the sink- 
ing fund, to be disposed of as above indicated. In this way, and in 
this way only, the lands were to be used in aid of the construction of 
the railroad and telegraph line. As Senator Williams said in the Sen- 
ate: 

"The entlre object of this section is to make the grant insure the purpose 
coiîteniplated by the bill, that is, to aid in the construction of the road, pro- 
viding that the net proceeds of the land granted shall be invested and set 
apart to secure the bondholders who may advance money for its construction." 

This does not comport with the idea that the grant was of the entire 
fee, without condition, entitling the company to sell at any price, and 
to receive ttie proceeds to its own use, whether above or below the 
price fixed by the act. It does not, therefore, seem reasonable that 
Congress designed that thèse provisions should be merely directive and 
regulative, to be observed or not within the discrétion of the grantee. 

Under the theory of counsel for défendants that the settlers clause 
constitutes "a mère directive covenant," the government would logi- 
cally, and quite naturally, possess a nominal interest only in the grant, 
and hence could not enforce the obligation. The argument, while un- 
sound in my opinion, affords the most cogent reason for inducing the 
belief that Congress had no such purpose in view. Upon the other 
hand, it intended that the législation should be effective, and, in view 
of the rules of construction which hâve been previously discussed, the 
known policy of Congress relative to the disposition of the public do- 
main, and the attending conditions, I am firmly impressed that it was 
the intendment of Congress to impose a condition subséquent by the 
adoption of the actual settlers clause in this act, as well as by the April 
10, 1869, amendment to the act of July 25, 1866. 

We next corne to the question urged that the suit cannot be main- 
tained as one to enforce forfeiture nor to quiet title, because (1) the 
government has not declared forfeiture; (2) the fact of forfeiture 
has not been adjudicated by a court of law; and (3) the défendant 
railroad company holds the légal title and possession; 

It is not, norcan it be, claimed that the government has not the same 
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rights and remédies accorded to a private person for a forfaiture of a 
grant for good cause existing. Atlantic & Pacific Railroad v. Mingus, 
165 U. S. 413, 17 Sup. Ct. 348, 41 L. Ed. 770. The essential and par- 
ticular contention of counsel for défendants is that they are entitled 
to a common-law proceeding in the détermination as to forfeiture, and 
that this contemplâtes a trial by jury and not a proceeding in equity. 
Further, that equity is without jurisdiction to enforce a forfeiture, nor 
would it exercise such jurisdiction. 

It is wholly unnecessary that I trace the history of office found and 
détermine with nicety its common-law purposes, as the décisions of 
the Suprême Court hâve dealt with the subject by no uncertain déduc- 
tion, and but slight référence need be made to authorities beyond thèse 
décisions. One thing is certain, that the jury there summoned. and 
before whom the issues were ascertained and determined, was not the 
common-law jury before whom a citizen has right in law and under 
Magna Charta, and under the Constitution of this government, to de- 
mand trial where his liberties or his rights, whether of person or prop- 
erty, are drawn in question. It has no relation to the great and long- 
revered right of trial by jury. Blackstone's définition of "inquisition" 
or "office found" proves this. It is: 

"An inquiry made by the king's officer, his shei-ifif, coroner, or escheator, 
vlrtute offlcll, or by writ to them sent for that purpose, or by commissloners 
specially appointed, concerning any niatter that entitles the klng to the pos- 
session of lands or tenements, goods or chattels. This is done by a jury of no 
determlnate number, being elther twelve, or less, or more. * * * Xhese 
inquests of office were devised by law, as an authentic means to give the king 
his right by solemn matter of record ; without whieh he, in gênerai, can nei- 
ther take nor part from any thing. For," continues the author, "it is a part 
of the liberties of England, and greatly for the safety of the subject, that 
the king may not enter upon or seize any man's possessions upon bare surmises 
without the intervention of a jury." 8 Blackstone, 258, 259. 

It was a procédure peculiarly adapted for the king's use, and the 
important thing about it was that a record might be made and entered 
whereon the king could base his right to possess himself of the lands, 
goods, and chattels of his subject; and, as it respects lands, the office 
found put him into immédiate possession, without the necessity of a 
formai re-entry. Although its fréquent use was for the détermination 
of attainder, escheats, and breaches of conditions annexed to grants, 
and the like, the record was not conclusive, and the subject was yet 
entitled to a trial suitable at common law for the final détermination 
of his rights. A good illustration is found in escheats, and the procé- 
dure is thus stated by Mr. Justice Gray. in Flamilton v. Brown, 161 
U. S. 256, 263, 16 Sup. Ct. 585, 587 (40 h. Ed. 691) : 

"The usual form of proceeding for this purpose was by an inquisition or 
inquest of office before a jury, whicli was had upon a commission out of the 
Court of Chancery, but was really a proceeding at common law ; and, If it 
resulted in favor of the klng, then, by virtue of aueient statutes, any one 
clalming title in the lands might, by leave of that court, file a traverse, in the 
nature of a plea or défense to the king's claim, and not in the nature of au 
original suit. * ♦ * The inquest of office was a proceeding In rem ; when 
there was a proper office found for the king, that was notice to ail persons 
who had claims to corne in and assert them ; and, until so traversed, it was 
conclusive in the king's favor." 
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In this country, however, while the government may învoke the 
proceeding by nature of inquisition or office found for declaring for- 
feiture and establishing re-entry, it is net necessary to do so. The 
same object may be as adequately accomplished by législative déclara- 
tion. In one of the earlier adjudications upon the subj^ct of forfeiture 
in this country (United States v. Repentigny, 5 Wall. 211, 267, 18 
L. Ed. 627), the court says : 

"We agrée that, liefore a forfeiture or reunion witti the public domain could 
talîe place, a judiclal inquiry should te Instituted, or, in the technieal language 
of the conimon law, offlce found, or its légal équivalent. A législative act, di- 
recting the possession aud appropriation of the land, is équivalent to office 
found; The mode of asserting or of assuming the forfeited grant is subject 
to the législative authority of the goveni nient. It may be after judicial in- 
■s'estigation, or by taking possession directly, under the authority of the gov- 
ernment, without thèse preliminary proceedings." 

In a subséquent case it was declared that: 

"Aetual entry or office found Is not necessary to enable the government to 
take advantage of a condition broken." McMicken v. United States, 97 U. S. 
204, 217, 24 L. Ed. 947. 

If a condition subséquent be broken, the circumstance does not, ipso 
facto, produce a reverter. The estate continues, notwithstanding, un- 
til proper and adéquate steps be taken to consummate the forfeiture. 
Where, however, the grant is a public one, "the remedy," says Mr. 
Justice Brown, in Atlantic & Pacific Railroad v. Mingus, 165 U. S. 
413, 431, 17 Sup. Ct. 348, 352 (41 L. Ed. 770), "is by an inquest of 
office or office found, a judicial proceeding but little used in this coun- 
try, or by a législative act directing the possession and appropriation 
of the land." After a discussion of the authorities in substantiation of 
the position, he concludes as follows: 

"Thèse cases are not put upon the ground that the United States reserved 
the right to déclare a forfeiture, or even provided expressly for a reversion 
of title in case of a breach, but upon the gênerai ground that the government 
was vested with the same right as a private grantor, upon breach of a con- 
dition subséquent, though such right was, from the necessitles of the case, to 
be exercised in a somewhat différent manner, viz., by législative act instead 
of re-entry. 

"But, while we think the practioe of forfeiting by législative act is too well 
settled to be now disturbed, we do not wish to be understood as saying that 
this power may be aruitrarily exercised, or that the grantee may not set up in 
défense any facts which he might lay before a jury in a judicial inquisition. 
It would comport neither with the dignity of the government, nor with the 
constitutional rîgbts of the grantee, to bold tiiat tbe government by an arbi- 
trary act might devest the latter of his title wben there had been no breach 
of the conditions subséquent, or when the government it^elf liad been niani- 
festly in defiiult in the performance of its stipulations. The inquiry in each 
case is a judicial one, whether there has been. upon either side, a failure to 
perform, and it makes but little praetical différence whether such inquiry pré- 
cèdes or follows the re-entry or act of forfeiture." 

In a later case (New York Indians v. United States, 170 U. S. 1, 24, 
18 Sup. Ct. 531, 537 [42 L. Ed. 1165]) the same eminent jurist says: 

"A distinction is drawn by the authorities between the case of a private 
grantor, who may re-enter in the case of the breach of a condition subséquent, 
and the government, which can only repossess Itself of lands by législative 
or judicial action," 
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In Columbia Valley R. Co. v. Portland & S. Ry. Co., 162 Fed. 603, 
606, 89 C. C. A. 361, 364, the Circuit Court ,of Appeals for the Ninth 
Circuit, speaking through Gilbert, Circuit Judge, of the purpose of 
législative action, says: 

"It Is the 'législative assertion of owiiershlp of tbe property for breaeh of 
condition.' It is itself the entry of the grantor for condition broken." 

See, further, Scliulenberg v. Harriman, 21 Wall. 44, 63, 22 L. Ed. 
551; Farnsworth et al. v. Hinn. & Pac. R. R. Co., 92 U. S. 49, 66, 
23 L. Ed. 530; McMicken v. United States, 97 U. S. 204, 217, 24 L. 
Ed. 947; Van Wyck v. Knevals, 106 U. S. 360, 368, 1 Sup. Ct. 336, 
27 L. Ed. 201 ; Bybee v. Oregon & California R. Co., 139 U. S. 663, 
674, 11 Sup. Ct. 641, 35 L. Ed. 305; United States v. Tennessee & 
Coosa R., 176 U. S. 242, 256, 20 Sup. Ct. 370, 44 L. Ed. 452; United 
States V. Northern Pacific Ry. Co., 177 U. S. 435, 441, 20 Sup. Ct. 
706, 44 L. Ed. 836. 

Office found for the king put him into immédiate possession, with- 
out the necessity of a formai entry. So it seems in case of a législative 
déclaration of forfeiture for breach of condition subséquent, "It is 
itself the entry of the grantor." But, notwithstanding the entry, 
whether through office found or by législative edict, the grantee is by 
no means precluded. It may be that it has the effect to change the 
manner of further procédure by putting the grantor into possession, 
so that it would hâve to proceed in equity to quiet title, rather than by 
action in ejectment; but, the grantee resisting, it needs yet the adju- 
dication of a court of compétent jurisdiction to terminate the contro- 
versy as to the right of forfeiture. The législative edict détermines 
no fact, except that it is an assertion of an élection to re-enter for 
breach, and adjudicates nothing. 

[17] Now, the government not having re-entered for breach of 
condition subséquent, it is urged that the défendants are entitled to a 
jury trial as to the fact of breach and forfeiture, and that equity will 
not entertain cognizance to enforce a forfeiture. Further than this, 
that equity is without jurisdiction to détermine the cause, because the 
government has an adéquate remedy at law, by ejectment, for posses- 
sion. 

Answering the first proposition, it is quite true that the right to hâve 
•controverted questions of fact, in coramon-law causes, decided by a 
jury remains, but it is none the less true that matters cognizable in 
equity may be and generally are tried without the interposition of a 
jury. North Pa. Coal Co. v. Snowden, 42 Pa. 488, 492, 82 Am. Dec. 
530. 

And I see no reason why, if équitable jurisdiction is called into réq- 
uisition upon some well-established équitable ground, the court may 
not try the fact of breach and forfeiture as well as any other fact in 
the case. We bave seen that the jury trial incident to inquisition or 
office found is not the common-law jury trial preserved by Magna 
Charta and the Constitution of this government. If equity has juris- 
diction to entertain the suit at bar, it has jurisdiction as well to déter- 
mine whether breach has been suffered which entails the forfeiture by 
élection of the government. 
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There can be no quarrel as to the proposition that the distinction 
betvveen actions at law and suits in equity is rigidly maintained in the 
fédéra! courts. Anglo-American Land, M. & A. Co. v. Lombard, 132 
Fed. 721, 731, 68 C. C. A. 89. 

It is quite strongly stated by many of the authorities that equity 
will not interpose its jurisdiction to enforce either a penalty or a for- 
feiture, and such may be said to be the gênerai rule. Some of the 
expressions to be found are as follows : 

"It is a miiveisal rule in equity never to enforce eitlier a penalty or a for- 
feiture. Tlierefore courts of equity wlll never aid in the devesting of an es- 
ta te for a breacli of a eovenant on a condition subséquent, although they will 
ofteu interfère to prevent the devesting of an estate for a breach of a eove- 
nant or condiriou." Story's Eq. Jur. (13th Ed.) § 1319. 

"It is a well-settled and familiar doctrine that a court of equity will not 
interfère ou behalf of the party entitled thereto, and enforce a forfeiture, but 
will ie;irp him to his légal remédies, if any, even though the case mlght be one 
in whicli no eciuituble relief would be given to the defaulting party against 
the forfeiture." l'omeroy's Eq. Jur. (3d Ed.) § 459. 

"Equity never, under any circumstances, tends its aid to enforce a forfeiture 
or pei-alty. or anything in the nature of either." Marshall v. Vicksburg, 15 
Wall. 140, 149, 21 L. Ed. 121. 

"Equity abhors forfeitures, and will not lend its aid to enforce them." 
Jones V. Guaranty & Indeninity Co., 101 U. S. 622, 028, 25 L. ¥a\. 1030. 

See, also, Craig v. Hukill, 37 W. Va. 520, 16 S. E. 363 ; M. & C. 
R. R. Co. V. Neighbors, 51 Miss. 412. 
In the last case cited it is further said : 

"Nor will the court be Indueed to départ froni its uniform course, and take 
cognizance of that question because the jurisdiction is sought on the ground 
of removal of clouds froni the title; for the right of the coniplainants to a 
dispersion of the cloud is dépendent upon a favorable ad.iudicatiou of the flrst 
proposition, viz., that they are owners of the ewtate, by reason of a breach of 
the condition." 

Yet, notvvithstanding thèse strong statements, there is in the rule a 
flexibilitv which the Suprême Court has recognized, for it says, in 
Henderson v. Carbondale Coal & Coke Co., 140 U. S. 25, 33, 11 Sup. 
Ct. 691, 694 (35 L. Ed. 332): 

"Equity always Icans against theni (forfeitures), and only decrees in their 
favor when there is full. elear, and strict proof of a légal right thereto." 

In the case of Brewster v. Eanyon Zinc Co., 140 Fed. 801, 72 C. C. 
A. 213, determined in the Court of Appeals, Eighth Circuit, which was 
a suit in equity to establish as matter of record the forfeiture of an 
oil and gas lease, and to cancel the same as a cloud upon compjainant's 
title, in an exhaustive and very able opinion rendered by Mr. Justice 
Van Devanter, it was declared that: 

"ïhe better view is thaï: the rule is not absolute or hiflexible. any more than 
is every forfeiture l'.arsh ai:d oppressive: that its influence and opération do 
not extend beyciul the reasons whieh uuderlie it ; and that in cases, otherwise 
properly cognizable in «piity, li'.ere is no insu]ieralile ob.)ection to the enforce- 
inent of a forfeiture when that is more coiisoiiant with the priuciples of right, 
justice, and morality than to witlihold équitable relief." 

In Westbrook v. Schmaus, 51 Kan. 558, 33 Pac. 306, the court en- 
tertained a suit to quiet title, where forfeiture was declared proper; 
186 P.— 59 
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and in Edwards v. lola Gas Co., 65 Kan. 362, 69 Pac. 350, the court 
recognized the principle. So in Brown v. Vandergrift, 80 Pa. 142, 
148, which was for the forf eiture of an oil lease, the court said : 

"In a case like thls equlty follows the law, and will enforce the covenant 
of forfeiture, as essential to do Justice. It is true as a général statement that 
equlty abhors a forfeiture; but this Is vvhen it worlvs a loss that is contrary 
to equlty, not -when It works equity and protects the landowner against the 
indifférence and lâches of the lessee and prevents a great niischief." 

See, also, Glocke v. Glocke, 113 Wis. 303, 89 N. W. 118, 57 L. R. 
A. 458. 

As said by Story, Eq. Jur. § 439: 

"The beautiful character or pervadlng excellence, If one may so say, of 
equity Jurisprudence, is that it varies its adjustments and proportions so as 
to meet the very form and pressure of each particular case In ail its complex 
habitudes." 

The Suprême Court has announced practically the same rule. In 
Earnsworth et al. v. Minn. & Pac. R. R. Co., 92 U. S. 49, 68, 23 L. 
Ed. 530, that court says : 

"But it is said that provisions for forfeiture are regarded with disfavor and 
constrned with strictness, and that courts of equity vs'ill lean agalnst their 
enforcement. This, as a gênerai rule, is true when applled to cases of con- 
tract, and the forfeiture relates to a matter admitting of compensation or 
restoration; but there can be no leanihg of the court against a forfeiture 
which is Intended to secure the construction of a work, in which the public 
Is interested, where compensation cannot be made for the default of the party, 
nor where the forfeiture is imposed by positive law." 

A little later the court quotes from Lord Macclesfield, in Peachy v. 
Duke of Somerset, 1 Strange, as follows: 

"Cases of agreement and conditions of the party and of the laws are cer- 
tainly to be distinguished. You can never say that the law has determined 
hardly ; but you may that the party has made a hard bargain." 

See, also, Chandler v. Crawford, 7 Ala. 506; Lafayette County v. 
Hall, 70 Miss. 678, 13 South. 39. 

Beyond this, the fédéral courts hâve entertained jurisdiction in eq- 
uity to forfeit land grants. United States v. Dalles Military Road 
Co., 140 U. S. 599, 11 Sup. Ct. 988, 35 D. Ed. 560; United States v. 
California, etc., Land Co., 148 U. S. 31, 13 Sup. Ct. 458, 37 L. Ed. 
354; United States v. Oregon, etc., Railroad, 164 U. S. 526, 17 Sup. 
Ct. 165, 41 L. Ed. 541 ; United States v. Tennessee & Coosa R., 176 
U. S. 242, 20 Sup. Ct. 370, 44 L. Ed. 452. 

In the case cited next to the last the statement shows that it was 
instituted by bill to quiet title to about 90,000 acres of land in Oregon ; 
and in the last-cited that the suit was brought "to forfeit a land grant 
made to the state of Alabama in aid of the construction of a railroad." 

If it be said as to thèse cases that the government, by législative 
déclaration through acts of Congress, had forfeited the grant to ail 
lands lying opposite the unconstructed portions of the roads, whether 
wagon roads or railroads, and therefore had resumed title and with it 
possession, so that the government was in a position, by being in pos- 
session, to interpose its relief by quieting title or removing a cloud, it 
may be answered that the grantee's possession was scarcely more than 
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fiction of law, if indeed the government was not in possession prior 
to the déclaration of forfeiture. 

[18] But without this, and conceding that the government is not in 
possession of the lands in controversy hère, it is scarcely to be argued 
that the railroad company has possession other than such as may fol- 
low any grant. The company is not in absolute or actual possession. 
It has not planted its feet upon the soil in what is termed "pedis pos- 
sessio." The lands in the main are wild and unoccupied, and are such 
that with référence to them the government may maintain a suit to 
quiet the title thereto, or to remove a cloud affecting them injuriously 
to the government. The bill of complaint shows quite sufficient for 
this. 

Section 516 of the statutes of Oregon (B. & C. Comp.) provides as 
f ollows : 

"Any person clalming an Interest or estate In real estate not in the actual 
possession of anottier may maintain a suit in equity against another who 
claims an Interest or estate therein adverse to liim, for the purpose of de- 
terming such conflicting or adverse claims, Interests, or estâtes." 

Under the construction given to the statute by the state Suprême 
Court, if the plaintiff be not himself in possession, he must allège and 
prove that the property is not in the possession of another; otherwise 
he vk^ill be relegated to a court of law, where he has an adéquate rem- 
edy by action in ejectment. Moore v. Shofner, 40 Or. 488, 492, 67 
Pac. 511. And the possession that another holds to deprive the plain- 
tiff of his suit must be actual as distinguished from constructive pos- 
session ; the latter being such as f ollows the delivery of a deed merely. 
O'Hara v. Parker, 27 Or. 156, 167, 39 Pac. 1004. 

The équitable relief afforded by state statutes of this nature might 
be availed of in the fédéral courts if they do not go to the extent of 
depriving the défendant of his right of trial by jury. If, however, 
plaintiff has an adéquate remedy at law, he is compelled to resort to 
the law forum for his relief. Without a statute, bills quia timet, or to 
remove cloud from a légal title, cannot be brought by one not in pos- 
session, because the law provides a remedy by ejectment, which is 
plain, adéquate, and complète. United States v. Wilson, 118 U. S. 86, 
89, 6 Sup. et. 991, 30 L. Ed. 110. 

In Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52, 
the Suprême Court sustained a suit to quiet title under a statute that 
permitted the same to be instituted by any person, "whether in actual 
possession or not" ; the subject of the suit being "unoccupied, wild, 
and uncultivated land." 

In a later case (Wehrman v. ConkHn, 155 U. S. 314, 15 Sup. Ct. 129, 
39 L. Ed. 167), the court, having under considération an lowa statute 
which purported to enlarge the jurisdiction of equity to quiet title, 
held that such enlarged jurisdiction, if sought to be availed of in a 
fédéral court sitting within the state, could only be exercised subject 
to the constitutional provision entitling parties to trial by jury, and to 
the provision in R. S. § 723 (U. S. Comp. St. 1901, p. 583), prohibiting 
suits in equity when a plain, complète, and adéquate remedy at law 
exists. But the principle announced in the case of Holland v. Challen 
was not disturbed, where neither party was in possession; the subject 
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of the suit being wild and uninhabited land. So that the Orégon stat- 
ute does not go beyond the principle, adhered to in the fédéral courts, 
that the suit will not lie if the plaintiff bas a complète and adéquate 
remedy at law. 

Further discussion of the subject will be found in Frost v. Spitley, 
121 U. S. 552, 7 Sup. et. 1129, 30 L. Ed. 1010. and Whitehead v. 
Shattuck, 138 U. S. 146. 11 Sup. Ct. 276, 34 L. Ed. 873. 

The remedy at law vvhich wi!l suffice to deprive a court of equity of 
jurisdiction must be as "certain, prompt, and efficient to the ends of 
justice as the remedv in equitv." Kilbourn v. Sunderland, 130 U. S. 
505, 514, 9 Sup. Ct. 594, 32 L.'Ed. 1005; Gormlev v. Clark, 134 U. S. 
338, 349, 10 Sup. Ct. 554, 33 L. Ed. 909; Davis v. Wakelee, 156 U. S. 
680, 688, 15 Sup. Ct. 555, 39 E. Ed. 578. 

The remedy sought hère includes the cancellation of a number of 
patents, as well as the détermination of the question of forfeiture by 
the railroad company, and it must be conceded that the remedy at law 
is not as complète and adéquate as in equity. 

This brings us to the authority given by Congress for the institution 
of this siiit. The Attorney General was "authorized and directed to 
institute and prosecute any and ail suits in equity, actions at law, and 
other proceedings which he may deem adéquate and appropriate to 
enforce any and ail rights and remédies of the United States of Amer- 
ica in any manner arising or growing ont of or pertaining to" the acts 
in question granting lands, etc., "and in and by any and ail such suits, 
actions, or proceedings, * * * in such manner as he shall deem 
appropriate, assert ail rights and remédies existing in favor of the 
United States relating to the subject of such suits, actions, and pro- 
ceedings, including the claim on behalf of the United States that the 
lands granted by each of said acts, respectively, or any part thereof, 
hâve been and are forfeited to the United States by reason of any 
breaches or violations of any of the ferms or conditions of either or 
any of said acts which may be alleged and established in any such 
suits, actions, or proceedings; it not being intended hereby to déter- 
mine the right of the United States to any such forfeiture or forfei- 
tures, but it being intended to fully authorize the Attorney General in 
and by such suits, actions, or proceedings to assert on behalf of the 
United States and the court or courts before which such suits, actions, 
or proceedings may be instituted or pending to entertain, consider, and 
adjudicate the claim and right of the United States to such forfeiture 
or forfeitures, and if found to enforce the same." 

It is plain that Congress did not, by the resolution, déclare any of 
the lands in suit forfeited. It disclaimed any intention of so doing. 
But it is equally plain that it did authorize the Attorney General to 
institute such suit, action, or proceeding as he might deem appropriate 
to détermine the vital question as to whether a forfeiture had been 
incurred. That is a question that necessarily would hâve to be liti- 
gated in an appropriate proceeding in any event, whether Congress 
declared a forfeiture in the first instance or not ; the railroad company 
resisting. The déclaration of forfeiture does not make it so in fact; 
and, if made contrary to the fact of forfeiture, it could not stand. 
Otherwise, it wodld be the most objectionable kind of taking of prop- 
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erty without due process of law. The déclaration might be effective 
as a resumption of the grant, and therefore tantamount to a re-entry, 
so that a suit must recognize tlie relative positions of the parties as it 
respects possession; that is to say, that the government is in possession 
and the railroad conipany out. But this rests upon a fiction; no such 
transposition of possession has taken place in fact. However, an élec- 
tion on the part of the government to forfeit, and thus to résume its 
grant, may be signified by the bringing of an action or suit for the 
purpose. The language of Mr. Justice Harlan, in Schlesinger v. Kan- 
sas.Gity, etc., Railway Co., 152 U. S. 444, 453, 14 Sup. Ct. 647, 651 
(38 h. Ed. 507), is pertinent: 

"In the case of a public grnnt, the right of the govenuuent to repossess 
itself of the estate grauted may lie asserted tlu-ough .iudicial pi'oceedings, or 
by some législative aet sho\viiig au assertion of o\vnership on aceount of the 
hreach of the condition upon whicli the original grant was niade." 

In Ruch V. Rock Island, 97 U. S. 693, 697, 24 L. Ed. 1101, it is said : 

"Bringing suit for the premises hy the proper party is sntlicient to author- 
Ize a recovery, without actual entry or a préviens deniand of possession." 

See, also, Cowell v. Springs Company, 100 U. S. 55, 25 L. Ed. 547; 
Union Pac. Ry. Co. v. Cook, 98 Fed. 281, 284, 39 C. C. A. 86; Cor- 
nélius V. Ivins, 26 N. J. Law, 376. 

True, thèse cases arose in ejectment, and were between private par- 
ties. But suppose ejectment had been brought hère, the parties being 
so situated as to possession that it was proper, could there be any qties- 
tion that the institution of the action was sufficient as an élection to 
forfeit the grant and to résume possession on that ground? So it is 
that, the plaintiff having its remedy in equity, the bringing of the suit 
is tantamount to an élection to forfeit, and to résume possession on 
aceount thereof. 

The real question, as has been previously indicated, is whether any 
forfeiture has been incurred for breach of condition subséquent, and 
that is for judicial cognizance, and for judicial inquiry and détermina- 
tion. As said by Mr. Justice Brown in Atlantic & Pacific Railroad v. 
Mingus, supra: 

"The inquiry in eaeh case is a judicial one. whether there has been, upon 
either side, a failure to perform. and it niakes but little practical différence 
whether such inquiry p>recedes or follows the re-entry or act of forfeiture." 

In the présent case, the judicial inquiry simply précèdes the act of 
re-entry or forfeiture, and its cardinal purpose is to détermine the 
fact of forfeiture. Further disposition of the property will foUow the 
adjudication. 

While Congress has not declared a forfeiture leaving the judicial 
inquiry to follow, it has clothed the Attorney General with ample au- 
thority to institute a suit for determining whether forfeiture has been 
incurred or not, and, the facts being such that equity may entertain 
jurisdiction of the cause, there remains no reason why it shoukl not be 
maintained. 

In view of thèse considérations, the demurrer to the bill of com- 
plaint must be overruled, and the demurrers to the cross-complaint 
and bills of intervention will be sustained, and it is so ordered. 
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^ BOBERTS et al. t. SOUTHERN PAC. C!0. et al, 
(Circuit Court, S. D. Callfornla, N. D. March 13, 1911.) 
No. 177. 

1. Public Landb (§ 122*)— Eailboad Gbants — Patented Land — Contest bt 

Steangeks to Titm;. 

Strangers to the tltle to land patented by the tJnlted States to a rall- 
road Company as part of a railroad grant, whose alleged rights In the 
land adverse to the railroad company were not inltlated untU years 
after the issuance of the patents, could not complaln of alleged frauds 
on the government In Issulng the patents. 

[Ed. Note.— For other cases, see Public Lands, Cent Dlg. S§ 339, 340; 
Dec. Dlg. § 122.»] 

2. Statutes (I 217*) — CoNSTBUCTioN — Debates in Congeess. 

Whlle the meanlng of a clause In a statute or congresstonal resolution 
is to be determlned from the language used by Cougress, and not by réf- 
érence to the debates in Congress concernlng the same, such debates 
are rievertheless sources of Information from whlch the court may dis- 
cover the meanlng of the language intended by Ccngress in passlng the 
act. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. S 293; Dec. Dlg. 
§ 217.*] 

8. Public Lands (§ 78*) — Railboad Grant — Patents — Resebvation. 

Act Cong. July 27, 1866, c. 278, § 3, 14 Stat 294, granted to the At- 
lantic & Pacific Railroad Company, afterwards to its successor the 
Southern Pacific Railroad, every alternate section of public land, not 
minerai, designated by odd numbers, to the amount of 20 alternate sec- 
tions per mile, on each slde of the railroad Une, to be adopted by the 
Company, through the territorles, and 10 alternate sections through 
Btates, whenever on the Une thereof the United States has full title, 
not reseryed, sold, granted, or otherwise appropriated, and free from 
pre-emptlon or other claims or rights, at the tlme the Une of the road 
Is designated' by a plat flled in the office of the Oommlssioner of the 
General Land Office. Thereafter, on Junè 28, 1870, by a joint resolution 
(Joint Resolution 1870, June 28, No. 87, 16 Stat. 382), the Secretary of 
the Interior was dlrected to hâve made an examinatlon of the road as 
constructed, and on the report of commlssioners to cause patents to be 
Issued to the corporation for the sections of land coterminous -to each 
constructed section, to the extent and amount granted by Act July 27, 
1866, expressly saving and preservlng ail the rights of actual settlers, 
together wlth the other conditions and restrictions prôvided for in the 
third section of such act. BeXd, that neither the act of 1866, the Joint 
resolution, nor any other law dlrected, or authorized the Insertion in 
patents to land so granted of a clause, excepting minerai lands other 
than coal and Iron lands, should any such be found wlthln the tracts 
patented; It belng the intention of Congress that the Interior Depart- 
ment should détermine the character of the lands by an examinatlon be- 
fore patent, and that on the lands belng patented, such patent should 
convey the government's entlre title to the land deseribed therein. 

[Ed. Note. — For other cases, see Public Lands, Cent Dlg. § 243; Dec. 
Dlg. § 78.*] 

4. Public Lands (| 117*) — Convbtance — Ohabacteb of Land — Détermina- 
tion BT Land Department — Oollatebal Attack. 

Where Congress has prôvided for the disposition of any portion of 
the public domain of a particular character, and has authorized the 
officers of the Land Department to issue a patent for such land on the 
ascertainment of certain façts, such dopartment has jurisdlction to 

•For other cases see same toplc & { ■S.isusxa. in Dec. ft Am. Digs. 1907 ta iaX», t Rep'r Indexe» 
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Inquire Into and détermine the existence of those facts, and, In the ab- 
sence of fraud, imposition, or mistake, Its détermination is conclusive 
against collatéral attack. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 324; Dec. 
Dig. § 117.*] 

In Equity. Suit by George D. Roberts and others against the 
Southern Pacific Company and others. On demurrer to bills. Sus- 
tained and bills dismissed. 

T. S. Minot, Horace Smith, and B. D. Townsend, for complainants. 
Wm. Singer, Jr., Guy V. Shoup, J. E. Alexander, D. V. Cowden, 
Platt & Bayne, and O'Melveny, Stevens & MilUkin, for défendants. 

ROSS, Circuit Judge. Stripped of the mass of irrelevant and re- 
dundant matter contained in the pleadings, the case presented is 
this: Can a citizen of the United States, or one having declared his 
intention to become such, lawfully enter upon and claim as minerai 
ground land theretofore patented by the government to a railroad 
Company under a congressional grant; such patents, after describing 
the land thereby conveyed, containing the clause : 

"Yet excluding and excepting 'ail minerai lands,' should any such be 
foundr in the tracts aforesaid. But this exclusion and exception according 
to the terms of the statute, shall not be construed to inelude 'coal and iron 
lands.' " 

The complainants' alleged rights to the lands in question in this suit 
were according to their express allégation not acquired until 15 years 
after the issuance of patents to the Southern Pacific Railroad Com- 
pany therefor, at which time they claim to hâve made minerai loca- 
tions upon them, and by this suit, the nature of which is variously 
characterized by their counsel, they ask the court to protect their 
alleged rights as such minerai locators by some sort of injunctive pro- 
cess by "controlling" the patents vi'hich were issued by the govern- 
ment, and which they expressly allège conveyed the légal title to the 
land to the grantee therein named. 

If the above quoted clause inserted in the patents had the effect of 
excepting from the lands described in the granting clause thereof ail 
of such lands in which minerai might thereafter be found, the dis- 
covery of minerai in the lands in suit by the complainants, if such has 
been made as alleged, 15 years after the issuance of the patents, 
would undoubtedly def eat the grant under which the défendants hold, 
for the reason that the clause is without limitation as to time, and a 
détermination by a court or jury, as the case might be, at any subsé- 
quent date, however remote, that any of the land described in the 
granting clause of the patents had turned out to be minerai land would 
thereby necessarily détermine that such land was never within the 
terms of the railroad grant made by Congress, notwithstanding the 
fact that the officers of the government charged with the duty of in- 
quiring into and determining the question and of issring the govern- 
ment patent for the lands granted had issued such conveyance. A 
mère statement of the necessary conséquences of the complainants' 
contention is enough to show that it cannot be sound. It would make 

*For other cases see same topic & § muubbu in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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of the patents a delusion and a snare, instead of a muniment of title 
designed for the peace and security of those holding under them. Un- 
doubtedly, if the lands in suit were known to be minerai lands at the 
time they were applied for by the railroad company under the con- 
gressional grant to it, and if the patenting of theni was, as alleged by 
the complainants, procured by means of the false afhdavit of its land 
agent, or throiigh any other fraud on its part, the government, or any 
one in privity with the government, could justly complain, and by suit 
brought within the time fixed by Congress for that purpose procure a 
cancellation of such patents. But this is not such a suit. Neither the 
government nor any one in privity with the government title is hère 
complaining. The suit is by straugers to that title, for by the ex- 
press averments of the bill the complainants' alleged rights were not 
initiated until years after the issuance of the patents which they ex- 
pressly allège conveyed to the railroad company the légal title to the 
lands. 

[1] That the' complainants cannot be heard to complain of the al- 
leged frauds upon the government is thoroughly settled by décisions 
so numerous as to make their citation unnecessary. They must be 
f amiliar to ail lawyers at ail acquainted with the law in respect to the 
public lands. The only real question, therefore, in the case, is wiiéther 
the lands in suit are excluded from the patents by reason of the al- 
leged subséquent discovery of minerai therein by the complainants 
under the exception clause inserted in the patents, already quoted, but 
which I hère repeat: 

"Yet excludins and exceptins 'ail minerai lands' should any such be found 
in the tracts aforesaid. But this exclusion and exception, accordlug to the 
terms of the statute, shall ]iot be constmed to inelude 'coal and iron lands.' " 

Where did the officers of the government charged with the duty of 
issuing patents for lands granted by Congress get authority to cast 
upon courts or juries the duty or power of ascertaining and determin- 
ing the character of the public lands applied for under the grant which 
Congress devolved upon the Land Department of the government as 
a prerequisite to the issuance of a patent therefor? The statutes of 
the United States will be searched in vain for any such authority, 
unless it can be deduced from the joint resolution of Congress of June 
28, 1870 (No. 87, 16 Stat. 382), relating to the grant to the Southern 
Pacific Railroad Company made by its preceding act of July 27, 1866 
(14 Stat. 292, c. 278). By the latter act Congress chartered the At- 
lantic & Pacific Railroad Company, empowered it to build a railroad 
commencing at a point at or near Springfield, Mo., along a generally 
described route to the Colorado river, and, after crossing that river, 
by the most practicable and eligible route to the Pacific Océan, grant- 
ing to such company by the third section of the act : 

"Every alternate section of public land, not minerai, deslgnated by odd 
numbers, to the amount of twenty alternate sections per mile, on each side 
of said railroad Une, as said company may adopt, through the territories 
of the United States, and ten alternate sections of land per mile ou each 
side of said railroad whenever it passes through any state, and whenever, 
on the Une thereof, the United States havc i'uU title, not reserved, w)Id, 
granted, or otherwise appropriated, and free froni pre-eniptlon or other 
claims or rights, at the time the Une of said road is designiited by a plat 
thereof, flled in the ofBce of the Oomiuissloner of the General Land Ottlce.** 
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The eighteenth section of the act made a grant to the Southern 
Pacific Railroad Company, and is as follows: 

"And be It furtlier eiiaeted. tlint tlie Southern Pacifie Railroad, a company 
incorporated under the laws of îlie state of California, is hereby authorized 
to coniiect with the sahl Athmtic ai}(l l'acitic Railroad, formed under this 
act, at such point, iiear tiie V)(iijndai-y line of the state of California, as they 
shall deem niost suitahle for a r^iilroad liiie to San Francisco, and shall 
liave a uniforni sau^çe and rate of frei;;ht or tare with said road; and in 
considération thereof. to aid in irs cmjstruetion, shall hâve siniilar grants of 
land, suli.iect to ail the conditii;iis and lir.iitatioi'.s lierein provided. and shall 
be required to eor^strnct its roiid on the like régulations, as to finie and man- 
ner, witli the Atlantic and l'aciîic Railroad hercin provided for." 

By section 4 of the act it was provided that, whenever tlie railroad 
Company "shall hâve tvventy-five consécutive miles of any portion of 
said railroad and telegraph line ready for the service contem]3lated, 
the Président of the United States shall appoint three connnissioners 
to examine the same, who shall be paid a reasonable compensation 
for their services by the company, to be determined by the Secretary 
of the Interior ; and if it shall appear that twenty-five consécutive 
miles of said road and telegraph line hâve been completed in a good, 
substantial and workmanlike manner, as in ail other respects required 
by this act, the commissioners shall se report under oath to the Prési- 
dent of the United States, and patents of lands, as aforesaid, shall be 
issued to said company, confirming to said company the right and title 
to said lands situated opposite to and coterminous with said completed 
section of said road. And from time to time, whenever twenty-five 
additional consécutive miles shall hâve been constructed, completed, 
and in readiness as aforesaid, and verified by said commissioners to 
the Président of the United States, then patents shall be issued to said 
company conveying the additional sections of land as aforesaid, and 
so on as fast as every twenty-five miles of said road is completed as 
aforesaid." 

■As recited in the foregoing act of Congress, the Southern Pacific 
Railroad Company was a corporation of the state of California, and 
by its' charter was authorized to build a railroad "from some point on 
the Bay of San Francisco, in the state of California, through the coun- 
ties of Santa Clara, Monterey, San Luis C)bispo, Tulare, Los Angeles 
and San Diego to the easûern line of said state of California, there to 
connect with a contemplated railroad from said eastern line of the 
state of California to the Mississippi river." 

The act of 1866, as has been seen, authorized the Southern Pacific 
Railroad Company to connect with the Atlantic & Pacific Railroad 
"at such point, near the boundary line of the state of California, as 
they shall deem most suitable for a railroad line to San iM'ancisco." 
That company undertooi< to lay ont a différent route fnjm that desig- 
nated in its articles of incorporation, and on the 3d day of January, 
1867, fîled with the Commissioner of the General Land Office a map 
showing the line of route so adojjted by the company, and on the 4th 
of the succeeding month the then Secretary of the Interior directed the 
Commissioner of the General Land Office to cause to be withdrawn 
from sale or disposai the odd sections within the granted limits of 20 
miles on each side of the road, as shown on the map so filed January 
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3, 1867, and also the odd sections outside of the 20 miles and within 
30 miles on each sida of the said route, from which indemnity for 
land otherwise disposed of by the government within the granted lim- 
its should be talcen. July 14, 1868, the said order of withdrawal was 
revoked, and the lands included therein were opened to sale. On the 
20th of August following the latter order was suspended, se far as it 
related to lands south of San José, Cal, and November 2 and 11, 1869, 
the then Secretary of the Interior revoked the suspension of August 
20, 1868, and directed the restoration to sale, after 60 days' notice, of 
the lands included in the suspension order. On the ISth of the next 
month the orders of November 2d and llth, made the preceding 
month, were suspended. Opinions of Attorney General, Vol. 16, pp. 
80-89. July 25, 1868, the time for the construction of the road by the 
Southern Pacific Railroad Company was extended by Congress (Act 
July 25, 1868, c. 242, 15 Stat. 187), and on June 28, 1870, Congress 
passed the joint resolution in question, which is hère set out in full : 

"Be It resolved by the Senate and House of Représentatives of the United 
States of America In Congress assembled, that the Southern Pacific Ruilroad 
Company of Callfornia may construct its road and telegraph Une, as near 
as may Be, on the route indieated by the map filed by said company In the 
Department of the Interior on the third day of January, elghteen hundred 
and sixty-seven ; and upon the construction of each section of said road, In 
the manner and within the time provided by law, and notice thereof being given 
by the company to the Secretary of the Interior, he shall direct an examina- 
tion of each such section by commlssloners to be appointed by the Président, 
as provided in the act makiug a grant of land to said company, approved 
July twenty-seventh, elghteen hundred and sixty-six, and upon the report 
of the commissioners to the Secretary of the Interior that such section of 
said raliroad and telegraph Hue bas been construeted as required by law, 
it shall be the duty of the said Secretary of the Interior to cause patents 
to be Issued to said company for the sections of land cotermlnous to each 
construeted section reported on as aforesaid, to the exteut and amount 
granted to said company by the said act of July twenty-seventh, eighteen 
hundred and sixty-slx, expressly savlng and reserving ail the rlghts of actual 
settlers, together wlth the other conditions and restrictions provided for In 
the thlrd section of said act." 

* 

In their brief counsel for the complainants ask the court to "account 
for, explain, construe, interpret, and apply" the foregoing saving 
clause. The reason for and purpose of it is quite fully set forth in the 
debate in the Senate upon the resolution, where it was first introduced 
('Congressional Record, part V, 2d Session, 41st Congress 1869-1870, 
pp. 3950, 3951, 3952, 3953). 

[2] While asking the court to account for and explain the clause, 
counsel at the same time assert that the court is not at liberty to refer 
co the debate in the Senate upon the suhject. It is quite true that the 
meaning of the clause is to be determined frora the language used by 
Congress, but counsel are mistaken in supposing and asserting it to 
be improper for the court to refer to the debate. In Binns v. United 
States, 194 U. S. 486, 495, 24 Sup. Ct. 816, 819 (48 L. Ed. 1087), the 
Suprême Court said : 

"While It is generally true that debates in Congress are not approprlate 
sources of information from which to dlscover the meaning of the language 
of a statute passed by that body (United States v. Freight Association, 166 
Û. S. 290, 318 [17 Sup. Ot 540, 41 U Ed. 1007]), yet it Is also true that we 
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have examined the reports of the committees of either tiody with a vIew of 
determinlng the seope of statutes passed on the strefigth of such reports 
(Holy Trinity Church v. United States, 143 U. S. 457, 464 [12 Sup. Ct. 511, 
36 L. Ed. 226]). When sections 461 and 462 were under considération In the 
Senate, tbe chairman of the commlttee on territories, in response to inquirles 
from senators. niade tbese renlles: 'Tlie comniittee on territories have thor- 
oughly Investigated the condition of affalrs in Alaska and have prepared 
certain Ucenses whlch in their judgment wlll ereate a revenue sufficient to 
defray ail the expenses of the governnient of the territory of Alaska. * * • 
They are Ucenses pecnliar to tlie coiulitlou of affalrs lu the territory of 
Alaska on certain lines of goods, articles of comnievce, etc., whlch, In the 
jiidgment of the commlttee, sliould bear a license, inasmuch as there is no 
taxation whatever in Alaska. Not one dollar of taxes Is raised on aiiy kind 
of property there. It is therefore necessary to ralse revenue of some kind, 
and In the judgment of tlie commlttee on territories, after consultation wlth 
prominent citlzens of the territory of Alaska, includlng the governor and 
several other ofllcers, this code or llst of Ucenses vpas prepared by the com- 
mlttee. It was prepared largely upon their suggestions and upon the infor- 
mation of the comniittee derived from couversing wlth them.' Vol. 32, Con- 
gresslonal Record, part III, p. 2235." 

In Jennison v. Kirk, 98 U. S. 453, 459, 25 L. Ed. 240, the same 
court, in construing an act of Congress and in referring to and setting 
forth certain statements of one of the senators made in the Senate, 
said: 

"Thèse statements of the author of the act in advocating Its adoption can- 
not, of course, control Its construction, wliere there is doubt as to Its mean- 
ing ; but they show the condition of mlnlng property on the public lands 
of the United States, and the tenure by whlch it was held by mlners in the 
absence of législation on the subject, and thus serve to indicate the probable 
intention of Congress in the passage of the act." 

In the case of People v. Stephens, 62 Cal. 209, 235, 236, the Suprême 
Court of California, in construing one of the provisions of the Con- 
stitution of the state, referred to the purpose of the provision as ex- 
plained in the debates in the constitutional convention by the member 
at whose instance it was inserted and became a part of tlie Constitu- 
tion. See, also, Wadsworth v. Boysen, 148 Fed. 771, 778, 78 C. C. A. 
437; Ho Ah Kow v. Nunan, Fed. Cas. No. 6,546. 

Turning to the debate in the Senate upon the saving clause added 
to the joint resolution of June 28, 1870, it is readily seen that its pur- 
pose was to protect those settlers who had located upon public lands 
along the line of the proposed changed route of the Southern Pacific 
Railroad Company, as indicated by the map filed by that company in 
the, General Land Office on the 3d of January, 1867. By the joint 
resolution Congress sanctioned the change of route and made to the 
Southern Pacific Railroad Company a precisely similar grant of land 
on each side of that line that it had made to the same company by the 
ISth section of the act of July 27, 1866, on each side of the line of 
road therein authorized ; but to protect not only those who had ac- 
quired or might acquire prier to the attaching of the grant a légal right 
to lands along the line of the changed route, but also ail actual settlers 
thereon, Congress provided in and by the joint resolution that the 
change of route thereby authorized and the grant of lands thereby 
made should not afifect the rights of any actual settler, and, further, 
that the grant of lands thereby made to the Southern Pacific Railroad 
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Company along the new route was and should be subject to the same 
conditions and restrictions as applied to the original grant made to 
that Company in and by the act of July 27, 1866 — the language of the 
joint résolution being, as has been seen : 

"Expressly saving aud reserving ail the rights of actual settlers, together 
■wlth the other conditions and restrictions provided for in the third section 
of sald act" 

Those conditions and restrictions are specifically stated in the act of 
1866, and are, in substance, that the grant should not apply to any 
minerai land nor to any land reserved, sold, granted, or otherwise ap- 
propriated, nor to any land to which the United States did not hâve 
full title, and which was not f ree from pre-emption or other claims or 
right at the time the line of the road should be designated by a plat 
thereof filed in the office of the Commissioner of the General Land Of- 
fice. Such are the express provisions of the grant of July 27, 1866, 
expressly referred to in the joint resolution for the conditions and re- 
strictions of the grant of the lands thereby made along the line of road 
thereby authorized to be built. 

[3] There is absolutely nothing in the saving clause of the joint 
resolution in my opinion either requiring or authorizing the patents 
thereby directed to be issued for the granted lands to contain those 
conditions or restrictions or any of them. If such patents were there- 
by required or authorized to contain one of the conditions or restric- 
tions, then manifestly they were required to contain ail of them, for 
no distinction is made between them by Congress and none can be 
found in the language of its acts in question. Clearly, therefore, if 
the contention of the complainants' counsel is correct, that by the 
joint resolution of June 28, 1870, Congress required that the patents 
to be issued to the railroad company for lands within the grant made 
to it should contain an exception of ail minerai lands, they were like- 
wise required to contain a similar exception of ail lands reserved, 
sold, granted, or otherwise appropriated, and ail land to which the 
United States did not bave full title and which was not f ree from pre- 
emption or other claims or rights at the time the line of the grantee's 
road was designated by a plat thereof filed in the office of the Com- 
missioner of the General Land Office. There is no escape from this 
conclusion, for I repeat that the statute makes no distinction between 
the conditions and restrictions of the grant, save only the rights of 
actual settlers therein expressly specified, and no distinction in the 
other conditions and restrictions of this grant has been or can be 
suggested by counsel for the simple reason that the statute contains 
none. The resuit is that according to the contention of counsel for 
the complainants, we would hâve Congress providing for the issuance 
of government patents for lands under its grant which upon their 
face would leave open for ail time, to be decided by courts or juries, 
as the case might be, not only the question as to the character of the 
land patented, but also as to whether it had been reserved, sold, 
granted, or otherwise appropriated, and as to whether the United 
States had full title, and whether it was free from pre-emption or 
other claims or rights at the time the railroad company designated 
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the line of its road by filing a plat thereof in the office of the Com- 
missioner of the General Land Office. As a matter of course Congress 
never intended anything of the sort, and there is nothing in the acts 
in question nor in any other grant to any railroad company that has 
ever corne under my observation, or in any décision of the Suprême 
Court, that gives any support to any such conclusion. 

The patent was the last step in the proceedings provided for by 
Congress, and was designed, as the statute expressly déclares, to con- 
vey the government title to the grantee. Of what avail would such 
an instrument, intended for the peace and security of the holder, be 
if the antécédent facts upon which it is required to be based are open 
to subséquent inquiry and contestation by strangers to the title? As 
well might it be contended that questions of fact in respect to the 
marking of the boundaries of a patented mining claim or the pre- 
vious discovery of minerai therein, or any other fact made essential 
by the statute to the issuance of a mining patent, are open to inquiry 
by the courts subséquent to it.s issue. In respect to such a contention 
this court said in the case of Doe v. Waterloo Mining Co. (C. C.) 
54 Fed. 935, 940 : 

"If tbe riglits coiiferred by tlie patent caii be defeatecl by showing a want 
of parallelism of the end llneH in the originiil location, It Is dlfHcult to under- 
stand why the patent niay not likewise be defeated by sliowlng that the 
original location was void beeause Its boundaries were not [)roi>erly marked 
upon tbe ground, or beeause no vein. Iode, or ledge was dlscovered wlthln 
them, or beeause tbe statu tory requi renient in respect to the posting of the 
notice of location was not complied with, or beeause of an omission on the 
part of the locator to comply with any other provision of the .statute regard- 
Ing the location of such Iode elahns. AU such matters I understand to be 
absolutely concluded by tbe patent so long as it stands unrevolied. If ques- 
tions relatlng to the boundaries of tbe location, the marking of them, the 
discovery of a vein. Iode, or ledge withln them, the posting of tbe required 
notice, etc., are open to contestation after the issuance of a patent for the 
claim as before, the Issuance of such an instrument would be a vain act, 
and would wholly fail to secure to the patentée the rights and privilèges de- 
signed by tbe law authorizing its issue. ïhe very purpose o( the patent 
is to do away with the necessity of going back to tbe facts upon whicb it 
Is based." 

Great reliance is placed by counsel for the complainants on this 
clause from the opinion of the Suprême Court in the case of Barden 
V. Northern Pacific Railroad Co., 154 U. S. 288, 14 Sup. Ct. 1030, 38 
L. Ed. 992 : 

"The delay of tbe government in issuing a patent to the plaintiff, of which 
great complaint is made, does not affect the power of the company to assert, 
in the meantime, by possessorv action (as held in Deseret .Sait Oompanv v. 
Tarpey, 142 U. S. 241. 12 Sup. Ct. 158, 35 L. Ed. ftO!)), its riglit to lands wîiicb 
are in fact nonmineral. But such delay, as well observed, canuot bave the 
eft'ect of entitling it to recover, as is contended in this case, lands which it 
ndmits to be minerai. Tbe government c;iniiot be reasonably expected to 
issue its patent, and it is not authorized to do so, without excepting minerai 
lands, until it has had an opportunity to bave the couiitry, or that part of 
it for which a patent is sougbt, sufficiently explored to justify its déclara- 
tion in the patent, which would be taken as its détermination, that no minerai 
lands exist therein." 

The observation that "the government cannot be reasonably ex- 
pected to issue its patent, and it is not authorized to do so, without ex- 
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cepting minerai lands, until it has had an opportunity to hâve the coun- 
try, or that part of it for which a patent is sought sufficiently explored 
to justify its déclaration in the patent," is very far from saying, much 
less deciding, that a patent issued for lands in pursuance of such a 
grant must or may except from the lands described in the granting 
clause thereof ail minerai lands. The court cotild not hâve so decided 
in that case, for there was no such question before the court, and could 
not hâve been, as no patent had been issued in the case there under 
considération. It was an action by the Northern Pacific Railroad 
Company to recover certain lands, confessedly rainerai in character, as 
a part of its land grant, which grant, like the one hère in question, 
excluded ail minerai land therefrom, on the ground that, when that 
grant became attached to the various sections within it by the definite 
location of the company's line of road, the land in suit was not known 
to be minerai land ; and the question in the case, as will be readily seen 
from the prevailing as well as the dissenting opinions, was whether 
that f act entitled the railroad company to the land sued for as part of 
its grant, or whether such land was excluded from the grant by the 
discovery of its minerai character at any time prior to the issuance of 
the government patent therefor. The majority of the court held that 
the character ôf the land was open to inquiry at any time prior to the 
issuance of the patent, and that the discovery of its minerai character 
at any time before it was patented necessarily excluded it from the 
grant, because the grant was of nonmineral land only. 

[4] But the court in the prevailing opinion distinctly pointed out 
that the duty of ascertaining and determining the character of the land 
rested upon the officers of the Land Department, and there is, I think, 
nothing in it even tending to show that that or any other matter of 
fact could be left by them to the ascertainment and détermination of a 
court or jury subséquent to the issuance of the government patent. 
The court said : 

"The law places under the supervision of the Interior Department and 
its suhordinate officers, acting under Its direction, the control of ail matters 
affecting the disposition of public lands of the T^nited States, and the adjust- 
inent of private claims to them under the législation of Congress. It ean 
hear contestants and décide upon the respective merits of their claims. It 
can Investigate and settle the contentions of ail persons with respect to such 
claimsy It can hear évidence upon and détermine the character of lands 
to which diiïerent parties assert a right ; and, when tlie controversy before 
it is fully considered and ended, it can issue to the rightful claimant the 
patent provided by law, speclfying that the lands are of the character for 
which a patent Is authorized. It can thus détermine whether the lands called 
for are swamp lands, timber lands, argicultural lands, or minerai lands, and 
so designate them in the patent which it issues. The act of Congress making 
the grant to the plaintifC provides for the issue of a patent to the grantee 
for the land çlalmed, and, as the grant excludes minerai lands in the direc- 
tion for such patent to Issue, the Land Office can examine into the character 
of the lands, and designate it In its conveyance. 

"It Is the established doctrine, expressed In numerous décisions of this court, 
that wherever Congress has provided for the disposition of any portion of 
the public lands of a partlcular character, and authorizes the officers of the 
Land Department to issue a patent for such Innd upon ascertainment of 
certain facts, that department has jurisdiction to inquire Into and déter- 
mine as to the existence of such facts, and, in the absence of fraud, impo- 
sition, or mistake, Its détermination Is conclusive against collatéral attack. 
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"In Smelting Co. v. Kemp, 104 V. S. 636, 640, 641, 26 L. Ed. 875, this 
court thus spoke of the Land Department In the transfer of public lands: 
'The patent of the United States is the conveyance by which the nation passes 
its title to portions of the public domain. For the transfer of that tltle 
the law has made nunierous provisions, deslgnating the persons who may 
acquire It and the terms of its acquisition. That the provisions may be 
properly earried ont, the Land Department, as part of the administrative 
and executive branch of the govemment, has been created -to supervise ail 
the varions proeeedings taken to obtaln title from their commencement to 
their close. In the course of tlieir duty, the officers of that department are 
constantly called upon to hear testimony as to matters presented for their 
considération and to pass upon its competency, credibility, and weight. In 
that respect they exercise a Judiclal function, and therefore it has been 
held in various instances by tliis court that their judgment as to matters 
of fact properly deterniinable by theni Is conclusive when brought to notice 
in a collatéral proceeding. Their judgment in sueh cases is like that of 
other spécial tribunals upon matters vs'ithin their exclusive jurisdictlon, un- 
assailable except by a direct proceeding for its correction or annulment. 
The exécution and record of the patent are the final acts of the officers 
of the govemment for the transfer of its title, and, as they can be lawfuUy 
performed ouly after certain steps hâve been taken, that instrument, duly 
slgned, countersigned, and sealed, not merely opérâtes to pass the title, but 
is in the nature of an officiai déclaration by that branch of the govemment 
to which the aliénation of the public lands, under the law, is intrusted, that 
ail the requirements preliminary to its issue hâve been complied with. The 
presumptions thus attending it are not open to rebuttal in an action of law.' 

"In Steele v. Smelting CO., 106 U. S. 447, 450 [1 Sup. Ct. 389, 392, 27 
li. Ed. 226], the language of the court was that: 'The Land Department, 
as we hâve repeatedly gaid, was established to supervise various proeeedings 
whereby a conveyance of the title from the United States to portions of 
the public domain is obtained, and to see that the requirements of différent 
acts of Congress are fully complied with. Nccessarily, therefore, it must 
consider and pass upon the qualification of the appllcant, the acts he has 
performed to seeure the title, the nature of the land, and whether it is of 
the class which is open to sale. Its judgment upon thèse matters is that 
of a spécial tribunal, and is unassailable except by direct proeeedings for its 
annulment or limitation.' 

"In Heath v. Wallace, 138 TJ. S. 573, 585 [11 Sup. Ct. 380, 384, 34 L. Ed. 
1053], it was held that 'the question whether or not lands returned as 
"subject to periodical overflow" are "swamp and overflowed lands" is a ques- 
tion of fact properly deterniinable by the Land Department' And Mr. Jus- 
tice Lamar added: 'It is settled by an unbroken Une of décisions of this court 
in land jurisprudence that the décisions of that department upon matters 
of fact within its jurisdictlon are, in the absence of fraud or imposition, con- 
clusive and binding on the courts of the country.' If the Land Department 
must décide what lands shall not be patented because reserved, sold, granted, 
or otherwise appropriated, or because not free from pre-emption or other 
claims or rights at the time the line of the road is definitely flxed, it must 
also décide whether lands are excepted because they are minerai lands. It 
has always exercised this jurisdiction in patenting lands which were alleged 
to be minerai or in refusing to patent them because the évidence was insuffl- 
cient to show that they contained minerais in such quantifies as to justify 
the issue of the patent. If, as suggested by counsel, when the Secretary 
of the Interior has under considération a, list of lands to be patented to the 
Northern Pacific Eailroad Company, it is shown that part of said lands 
«ontain minerais of gold and sllver, discovered slnee the eompany's location 
of Its road opposite thereto, he would not perform bis duty, stated in Knight 
v. Land Association, 142 U. S. 161, 178 [12 Sup. Ct. 258, 35 L. Ed. 974], as 
the 'supervislng agent of the govemment to do justice to ail claims and pré- 
serve the rights of the people of the United States,' by certifylng the list 
until corrected in accordance with the diseoveries made known to the de- 
partment. He would not otherwise discharge the trust reposed In him In the 
administration of the law respeeting the public domain. 
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•"There are undoubtedly many cases aiising before the Land Department 
in the disposition of the public lauds where it will be a matter of much dlffl- 
culty on the part of its officers to ascertain wlth acciiraey whether the lauds 
to be disposed of are to be deemed minéral lands or agricultural lands, and in 
sucb cases fhe rule adopted that they wlll be consldered minerai or agricul- 
tural as they are more valuable in the one class or the other niay be sound. 
The officers will be governed, by the knowledge of the lands obtaiued at the 
time as to their real character. The détermination of the fact by tliose offi- 
cers that they are one or the other will be consldered as concluslve. 

"In the case of Central Pacifie Railroad Company v. Valentine, 11 Land 
Dec. Dep. Int. 238, 246, the late Seeretary of the luterior, Mr. Noble, speaks 
of the practlce of the Land Department in issuing patents to railroad lands. 
His language is: 'The very fact, if it be true, that the office of the patent is 
to detiue and identify the l:iud granted, and to évidence the title which vested 
by the act, necessarily implies that there exlsts jurisdietion in some tribunal 
to ascertain and détermine what lands were subject to the grant and capable 
of passing thereunder. Now, thls .lurisdlction is in the I^and Department. 
and it continues, as we hâve seen, until the lauds hâve been either patented 
or certifled to or for the use of the railroad conipany. By reason of this ju- 
risdietion, it has been the practlce of tliat departnient for many years past to 
refuse to issue patents to railroad coinpanies for lauds fouud to be minerai 
in character at auy time before the date of pntenf. Moreover, I am infornied 
by the officers In charge of the nilneral division of the Land Departnient that 
ever since the year 1867 (the date when that division was organized) it nas 
been the uniform practlce to allow and maintain minerai locations within 
fhe geographical limits of railroad grants, based upon discoverles màde at 
any time before patent or ' certification where patent is not required. This 
practlce having been nniformly followed and generally accepted for se long 
a time, there should be, in my judgment, the clearest évidence of error as 
well as the strongest reasons of poliey and justice coutrolling before a de- 
parture from It should be sanctioned. It has, in elTect, become a rule of 
property.' 

"It is true that the patent has been is.sued in many instances without the 
investigation and considération which the public iuterest requires ; but if 
that has been done without fraud. thougli uuadvisedly liy oflicers of the gov- 
emment charged wlth the duty of supervisiug and atteuding to the prépara- 
tion and issue of such patents, the conséquence uuist lie l)orne by the govern- 
ment until by further législation a stricter regard to their duties in that re- 
spect ean be enforced iipon them. The fact remaius tiiat under the law the 
duty of determining the character of tlie lands granted by (îongress, and stat- 
ing It in instruments transfei'riug the title of the governnient to the g]'autees, 
reposes in officers of the Land Department. Vntil snch patent is issned. defin- 
ing the character of the land granted and showing that it is nonmhieral, it 
will not comply wlth the act of Congress in which tlie grant before us was 
raade to plaintiff. The grant, eveu when ail the acts reipiired of tlie grautees 
are performed. only passes a title to nonniiueral lands; but a patent; issned 
in proper form, tipou a judgnient reudered after a due examination of the 
subject by officers of the Land Departnient, charged wlth its préparation and 
issue, that the lands were nonmineral, would. nuless set aside and aniniUed 
by direct proceedhigs, estop tlie governnient from contending to the contrary. 
and. as we hâve already said. in the absence of fraud in the officers of the 
departnient, would be concluslve in subséquent proceedings rcspecting the 
title." 

I do not fincl in this language of the prevailing opinion in the Barden 
Case any support for the contention of the complainants' counsel that 
the officers of the Land Department were required or authorized to 
insert in the patents hère in question, or in any other similar patent, 
after describing the lands falling within the railroad grant, a clause 
"excluding and excçpting ail minerai lands, should any such be found 
in the tracts aforesaid." And that the Suprême Court itself takes the 
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same viewof the décision in the Barden Case is, I think, shown by its 
référence thereto in the case of Shaw v. Kellogg, 170 U. S. 313, 339, 
18 Sup. Ct. 632, 643 [42 L. Ed. 1050], where it says: 

"Défendant relies largely on tlie décision of this court in Barden v. North- 
ern Pacific Raiiroad, 154 U. S. 288 [14 Sup. Ot. 10.30, 38 L. Ed. 992], In wMch 
it was held that lands identified by the flling of the map of definite location 
as within the scope of the grant made by Oongress to that çompany, al- 
though at the time of the filing of such map not known to contain any min- 
erai, did not pass under the grant if before the issue of the patent minerai 
was discovered. But that case, properly eonsidered, sustains rather the 
contentions of the plaintlff. It is true there was a division of opinion, 
but that division was only as to the time at which and thé means by which 
the nonmineral character of the land was settled. The minority were of 
the opinion that the question was settled at the time of the filing of the map 
of deflnite location. The majority, relying on the language in the original 
act of 18S4 making the grant, and also on the joint resolution of January 
30, 1865, which expressly declared that such grant should not be 'eonstrued 
as to embrace minerai lands, which in ail cases shall be and are reserved 
exclusively to the United States,' held that the question of minerai or non- 
mineral was open to considération up to the time of issuing a patent. But 
there was no division of opinion as to the question that when the légal title 
did pass — and it passed unquestionaWy by the patent — it passed free from 
the contingency of future discovery of minerais." 

I am also of the opinion that the case last referred to — Shaw v, 
Kellogg — is direct authority for the proposition that the officers of the 
Land Department had no authority to insert in the patents under con- 
sidération the clause excepting from the lands described in its granting 
clause "ail minerai lands, should any such be found in the tracts afore- 
said." The grant involved in Shaw v. Kellogg was made by section 
6 of an act of Congress passed June 21, 1860 (12 Stat. 71, c. 167), 
in settlement of a claim under a Mexican grant to land in the vicinity 
of Los Vegas by which the claimants were given an equal amount of 
nonmineral and vacant land to be by them elsewhere selected in the 
territory of New Mexico, to be located in a certain form and within a 
certain time. It was by the act made the duty of the Surveyor Gen- 
eral of New Mexico to make survey and location of the land so se- 
lected. The grantees made their sélection and applied for the land. 
Certain correspondence occurred between the Land Department and 
the Surveyor General in respect to the form of the application and in 
respect to the évidence relating to the character of the land; that is 
to say, whether or not it was minerai land, which resulted in the Land 
Department instructing the Surveyor General to approve the sélection 
and make a survey thereof. The Land Department subsequently ap- 
proved the survey, field notes, and plat of the Surveyor General, but in 
doing so added the words, "Subject to the conditions and provisions 
of section 6 of the act of Congress approved June 21, 1860," which, 
as has been seen, excluded minerai land from the grant. The act of 
Congress did not provide for the issuance of a patent, but the Land 
Department noted on its maps that this tract had been segregated from 
the public domain and had become private property and so reported 
to Congress, which never questioned the validity of such action. The 
grantees were also notified and took possession of the land. Many 
years afterwards a portion of it was cîaimed as minerai land by a 
186 F.— 60 
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party whose contentions were thus statéd by the Suprême Court in 
its opinion: 

"Thèse contentions are that Congress granted only nonmlneral lands ; that 
thls partleular tract Is minerai land, and therefore by the terms of the act 
is net within the grant; that no patent bas ever been issued, and therefore 
the légal title has never passed from the government ; that the Land Depart- 
ment never adjudlcated that thls was nonmlneral land, but, on the contrary, 
simply approved the location, subject to the conditions and provisions of 
the act of Congress, thereby leaving the question of title to rest in perpétuai 
abeyance upon possible future discoveries of minerai within the tract." 

In Gonsidering the limitation undertaken to be imposed by the Land 
Department upon its approval of the sélection of the land by the gran- 
tees and the Surveyor General's survey, field notes, and plat thereof, 
the Suprême Court said : 

"What is the slgnifleanee of and what effeet can be given to the clause 
inserted in the certifleate of approval of the plat that it was subject to the 
conditions and provisions of the act of Congress? We are of the opinion 
that the insertion of any sueh stipulation and limitation was beyond the 
Power of the Land Department. Its duty was to décide, and not to décline 
to décide ; to exécute, and not to refuse to exécute the wlll of Congress. 
It could not deal with the land as an owner and prescribe the conditions 
upon which title might be transferred. It was agent, and not principal. 
Congress had made a grant, authorized a sélection within three years, and 
directed the Surveyor General to make survey and location, and within the 
gênerai powers of the Land Department it was its duty to see that such 
grant was carried into efCect, and that a full title to the proper land was 
made. Undoubtedly it could refuse to approve a location on the ground that 
the lan^i was minerai. It was its duty to décide the question — ^a duty which 
it could not avold or évade. It could not say to the locator that it approved 
the location provided no minerai should ever thereafter be discovered, and 
disapproved it if minerai were discovered; in other words, that the locator 
must take the chances of future discovery of minerais. It was a question 
for its action and its action at the timé. The gênerai statutes of Congress 
in respect to homestead, pre-emption, and town-site locations provide that 
they shall.be made upon lands that are nonmlneral; and in approving any 
such entry and issuing a patent therefor could it be tolerated for a moment 
that the Land Department ' might limit the grant and qualify the title by a 
stipulation that if thereafter minerai should be discovered the tltlp should 
fail? It cannot in that way avoid the responsibility of deciding and giving 
to the party seeking to make the entry a full title to the land or else denying 
it altogether. As said in Deffeback v. Hawke, 115 U. S. 406 [6 Sup. Ct. 101, 
29 L. Ed. 423]: 'The position tliat the patent to the plaintiff should hâve 
contained a réservation exeluding from its opération ail building and im- 
provements not belonging to him, and ail rights necessary or proper to the 
possession and enjoyment of the game, has no support in any législation of 
Congress. The land ofBcers, who are merely agents of the law, had no au- 
thority to Insert in the patent any other terms than those of conveyance, 
with récitals showing a compliance with the law and the conditions which 
it prescribed.' " 

It results from what has been said that the demurrers must be, and 
are, sustained, and the bills dismissed, at the complainants' cost. 



UNITED STATES V. NOKTHEBN PAO. TERMINAL OO. 947 

UNITED STATES v. NORTHERN PAO. TERMINAL CD. 

(Circuit Court, D. Oregon. April 28, 1911.) 

Nos. 3,216, 3,217, 3,218, 3,219, 3,220. 

1. Cabeiebs (§ 211*) — Tbansportation of Cattle — Twentt-Eiqut Hotjb 

Law. 

The time consumed in loading and unloading stock Is not to be consid- 
ered as a part of tbelr confinement in the cars permitted by the 2S-bour 
law (Act June 29, 1906, c. 3394, 34 Stat. 607 [U. S. Oomp. St. Supp. 1909, 
p. 1178]). 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 926-928; Dec. 
Dig. § 211.*] 

2. Caehiehs (§ 37*) — ^Transpoetation oî' Cattle— Twentt^Eight Houb Law 

—Connecting Cabriebs. 

Where Connecting carriers are engaged in a continuons transporta tioa 
of cattle In interstate commerce, the fact that the initial carrier had 
kept tbe cattle confined without unloading for a period longer than tbat 
authorized by the 28-hour law (Act June 29, 1906, c. 3594. 34 Stat. 607 
[U. S. Conip. St. Supp. 1909, p. 1178]), when they were delivered to dé- 
fendant, the Connecting carrier, did nOt authorize the latter to con0ne 
the cattle for another period equal to the statutory time before it would 
be liable for violating thé act, since, while there is no violation of the act 
80 long as the carrier does not exceed the time fixed, yet, whenever the 
continuons carriage without unloading does exceed it, then every carrier 
forming any part of an interstate line over which the stock is being 
Bhipped that participâtes In such carriage beyond the limit is guilty of 
an independent offense. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 95, 927; Dec. 
Dig. i 37.*] 

8. Caebiebs (§ 37*) — Connecting Cabbiebs— Teanspobtation of Cattle— 
TwENTT-EiGHT Houe Law— Tebminal Company. 

Where a terminal company's railroad formed a part of a continuons 
line of interstate transportation over which live stock was transported, 
and the animais had been confined in the cars without being unioaded 
for food, water, and rest for a period longer than that prescribed by the 
28-hout law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. 
Supp. 1909, p. 1178J), before being delivered to the terminal eompany for 
transportation to the stoekyard for unloading, the terminal eompany 
could not relieve Itself from liability for continuing such transportation 
on the ground that it found the cattle so confined at a place where they 
could uot be unioaded except by being taken to the stockyards, nor ex- 
cept in exceptional cases, because its violation of the law would subserve 
a humane purpose ; the terminal eompany being under no obligation to 
accept the cattle from its Connecting carrier under such circumstances. 

[Ed. Note. — Por other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dlg. § 37.*] 

4. Cabeiebs (§ 37*)— Teanspobtation of Live Stock— Twentt-Eight Houe 
Law— Pbincipal and Agent. 

A terminal railroad eompany, though controlled by associated rail- 
roads for which it operated terminal yards, was nevertheiess a distinct 
corporation and separate entity from any of such associated rallroads. 
The terminal eompany operated under a eontract providing that its em- 
ployés should be regarded as the servants of the associated railroad com- 
panies during the time they were working for them. One of such com- 
panles, after having retained certain cattle traiisported in interstate com- 
merce lu the cars for a time longer than that authorized by the 28-hour 
law (Act June 29, 1906, c. 3594, 34 Stat 607 [U. S. Comp. St. Supp. 1909, 

•For other caseg tee same toplc & i nvusss in Dec. & Am. Digs. 1907 to date, & Bep'r lodexei 
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p. 1178]), turned over the cattle to the terminal company, whlch con- 
tinued t^e itransportation to the stockyards where the cattle were un- 
loaded. Held, that the fact that the original company was convicted and 
flned because «f such transportation did net relieve the terminal company 
from its violation of the aet on the theory that it was acting merely as 
an agent of the initial carrier. 

[Ed. Note. — For other cases, see Carriers, Cent Dig, §§ 95, 927 ; Dec. 
t>ig. § 37.*] 

Action by the United States against the Northern Pacific Terminal 
Company to recover penalties for an alleged violation of the 28-hour 
law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 
1909, p. 1178]). Judgment for plaintiff. 

John McCourt, U. S. Atty. 

Dolph,, Mallory, Simon & Gearin, for défendant. 

WOLVERTON, District Judge. Five cases instituted by the gov- 
ernment against the Northern Pacific Terminal Company to recover 
for violation of the 28-hour law (Act June 29, 1906, c. 3594, 34 Stat. 
607 [U. S. Comp. St. Supp. 1909, p. 1178]) upon five shipments of 
beef cattle hâve been Consolidated. The cattle were carried by the 
Southern Pacific Company in two train loads from Gazelle, in the 
State of California, to Portland, Ore., being destined to Tacoma, 
Wash. The Terminal Company received and carried them to the 
Union Stockyards, where tney were unloaded for rest, food, and 
water. One train load, containing two shipments, was 34 hours and 
45 minutes in transit to Portland. Accompanying thèse were written 
requests to extend the time for confining the stock in cars to 36 hours. 
Another train load, comprising three shipments was 36 hours and 10 
minutes in transit. The Terminal Company had the first train load 
in transit 1 hour and 55 minutes, mâking a continuous carriage of the 
cattle without unloading of 36 hours and 40 minutes. It had the 
second load in transit 50 minutes, making a continuous carriage of 
37 hours. The distance from the point where the Terminal Company 
received the stock from the Southern Pacific Company to the Union 
Stockyards is about 1,000 feet. The Terminal Company maintains 
terminal facilities at Portland for the use of the Northern Pacific 
Railway Company, the Oregon Railroad & Navigation Company, and 
the Southern Pacific Company, they owning the capital stock of the 
Terminal Company and bearing proportionally the expenses of con- 
ducting the terminal yards. AU interstate shipments by any one of 
thèse railroad companies to be carried also over the lines of another 
are delivered to such other through the yards of the Terminal Com- 
pany. The Terminal Company issues no bills of lading or shipping 
receipts, and receives none to itself, and neither charges nor receives 
freight, but in ail such relations acts solely at the request and direc- 
tion of the Company so delivering or receiving the shipment. The 
terminal yards consist of 38 acres of land in area, over which the Ter- 
minal Company maintains tracks and switches, running the distance 
of about 3,000 feet. The Union Stockyards are adjacent to thèse 
tracks. The cattle in question were received by the Terminal Com- 

•For other casea see same topic & i mvmbeb In Dec, & Am. Dlga. 190.7 ta date, * Rep'r IndazM 
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pany for the purpose of transporting the same to the stockyards for 
unioading and rest before forwarding them to destination by Connect- 
ing carrier under instructions froni the Southern Pacific Company, 
and such transportation and unioading were donc pursuant to the pro- 
visions of an agreement among the several railroad companies for 
whose use the Terminal Company is maintained, by the terms of which 
the employés of the Terminal Company are deemed to be the separate 
employés for the time being of the railroad company for which the 
Terminal Company is acting. The Terminal Company, upon receiv- 
ing the cattle from the Southern Pacific Company, promptly switched 
the cars containing them to and upon the tracks entering the Union 
Stockyards, and without unnecessary delay unloaded the same. The 
Terminal Company was notified and informed by the chief dispatcher 
of the Southern Pacific Company before the former received the cattle 
from the latter as to the length of time the latter had same in trans- 
portation. The Southern Pacific Company bas been prosecuted for 
a violation of the law as to each of the five shipments, and bas paid 
a fine. 

Upon thèse facts, which are in substance as stipulated, the question 
of the liability of the Terminal Company also to prosecution under the 
act is presented. 

Apparently there is some mistake respecting the prosecution of the 
Southern Pacific Company for the two shipments by the first train 
load designated above, as the company was not legally liable therefor, 
by reason of the extension of time for confinement of the cattle by 
request of the shipper. In reality, there had not been 36 hours of 
continuons carriage when the Terminal Company received the cattle; 
but, adding the two periods named, the time in which the Southern 
Pacific Company had the stock in transit and that consumed by the 
Terminal Company in delivering to the stockyards, 36 hours and 40 
minutes elapsed, being 40 minutes in excess of the time limited by law. 
As it pertains to the second train load, there had been a continuons 
carriage of more than 36 hours before taken in charge by the Termi- 
nal Company. 

Four objections are interposed against the prosecution, which will 
be considered in the order adopted by counsel. 

[1] First. It is urged that the time consumed in loading and un- 
ioading stock is not to be considered as a part of the time of con- 
finement in cars. This is undoubtedly a sound construction of the 
law. But the allégation of the complaint as to each of such shipments 
is that the cattle were confined in transit for more than 36 consécutive 
hours, namely, in the one case 36 hours and 40 minutes, and in the 
other V? hours, without unioading, and this is admitted by the stipula- 
tion to be true. The language of the stipulation is as follows : 

"That said cattle were not unloaded from the time of reloading at Gazelle. 
Californla, as set forth in sfild amended complaint. until tliey were placetl b.v 
the Terminal Company In the stockyards at Porthiud, as stated in t:<iid 
amended complaint." 

This objection is therefore not well taken. 
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[2] Second. Counsel say: 

"The tlme limit as fixed by the act had already explred when the cattle 
were received by the défendant. That constituted violation of the act. Re- 
eovery bas been had for the offense agaihst the act thereby committed, and 
the tlme thus aecounted for cannot be charged against thls défendant." 

The time limit had undoubtedly run as to the three shipments com- 
prising the second train load, but not as to the two shipments by the 
first, whatever might hâve been done towards prosecuting the South- 
ern Pacific Company for its part in the carriage. But, conceding the 
fact, I am unable to agrée with counsel that because the offense had 
been committed by the Southern Pacific Company, and prior to the 
time when the stock was received in charge by the Terminal Company, 
the latter company is not amenable for what it did in continuing the 
carriage. The act includes ail carriers and Connecting carriers. If it 
be that bne carrier has held stock in transit for less than the time 
limit, and delivers to another who continues the transportation, so that 
the combined time of carriage would exceed such limit, although the 
latter may not hâve carried for the full limit, it would undoubtedly be 
liable, if it had knowledge of the time consumed in carriage by the 
former. This must be conceded. Otherwise the law would be in 
many instances a dead letter. In such a case, the first carrier would 
not be liable, because he would not hâve bçen concerned in confining 
the stock for a longer time than limited by law. But suppose the first 
carrier has held stock in transit for more than the statutory time, and 
then delivers to another carrier who continues the transportation for 
27 hours longer, with knowledge of what preceded, would not the lat- 
ter, being a Connecting carrier, be concerned in carrying stock for a 
longer time than the law has prescribed, and would he not be just as 
guilty as the carrier who took up stock that had not been carried the 
limit as to time, and carried beyond such limit counting the combined 
time of carriage? Manifestly there is no escape from the conclusion. 
Suppose, again, that stock confined in cars has passed in transit 
through and upon the Unes of three Connecting carriers. Let the time 
consumed in passing over the first be 27 hours, that over the second 
3 hours, and that over the third 27 hours, ail continuons and with fuII 
knowledge of what had been previously done ; could it be said that the 
second alone is liable in the carriage of the stock so confined for a 
period of 57 hours, more than double the time limit? The illustration 
may be varied so that each wouM carry 27 hours, totaling 81 hours 
continuous confinement of the stock, and yet could it be that only one 
of thèse carriers would be liable? The purpose of the statute is per- 
fectly manifest. It is to inhibit any railroad company whose road 
forms any part of a line of road over which stock shall be conveyed 
from one state or territory into or through another from confining 
such stock in cars for a greater length of time than therein specified, 
without unloading for rest, feed, and water. There is no violation of 
the law so long as the carriage does not exceed the time fixed, but, 
whenever the continuous carriage without unloading does exceed the 
limit, then every railroad company forming any part of an interstate 
line, over which such stock is being shipped, that participâtes in such 
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carrîage beyond the lîmit, acts in contravention of the law. The déduc- 
tion seems logical, and to folio w as of course. Now, can it make any 
différence that any one of the railroad companies whose lines form a 
Connecting hnk in the route of shipment bas violated the law and been 
fîned, if a company whose railroad forms a succeeding link in the 
through line also carries with knowledge that the stock has been in 
cars longer than the time fixed by law? The one participâtes in so 
carrying the stock as well as the other, and does so contrary to the 
inhibition of a direct statute. Why is not the one as guilty as the 
other? I am of the firm opinion that the true intendment of the stat- 
ute is to make ail carriers amenable thereto who participate in the 
carriage of stock in cars beyond the time limit for unloading. The 
liability is a several one, and ail that hâve had a hand in the carriage 
beyond the time limit are alike guilty of the offense denounced. My 
attention has been called to a contrary holding in the case of United 
States V. Stockyards Terminal Co. (C. C.) 172 Fed. 452, but, with ail 
due respect for the opinion of the learned judge who decided that 
case, I am unable to agrée with him. See opinion of Attorney Gen- 
eral hereafter cited. 

[3] Third. It is insisted that, finding the cattle so confined at a 
place where they could not be otherwise unloaded for rest, water, and 
feed, except by being taken to the stockyards, it became the Terminal 
Company's humane duty to carry them to the stockyards for unload- 
ing. It must be borne in mind in this case, as will appear later on, 
that, while the Terminal Company was carrying the stock to the 
stockyards, it was also carrying it over one link of the through line 
of transportation from Gazelle, Cal., to Tacoma, Wash., and I find 
no such exception in the law that a Connecting carrier may carry stock 
on to stockyards, although the same has been confined beyond the 
limit of time, for the purpose of releasing such stock. Nor is the 
Terminal Company excusable in violating the law that it might sub- 
serve a humane purpose, unless it be in exceptional cases. The en- 
forcement of the law will be better subserved if Connecting carriers 
will refuse to carry any stock that has been confined in cars by a pre- 
ceding carrier beyond the time limit. Indeed, as I interpret the stat- 
ute, they violate the law if they do not so refuse. The Terminal Com- 
pany could not be made amenable to the state law for prévention of 
cruelty to animais so long as it did not hâve charge or was not in 
possession of the stock. It was not bound to take it from the pos- 
session of the Southern Pacific Company. The dilemma was that 
company's, and none other was called upon to relieve it. Hence I 
hold that the Terminal Company rendered itself liable when it assumed 
possession for the purpose of forwarding the stock on its way to 
destination. 

[4] Fourth. The point hère made is that the défendant was acting 
as the agent of and under the direction of the Southern Pacific Com- 
pany, and, the principal having been recovered against, this action can- 
not be maintained. This objection is answered in part under the 
second point. The further answer is that the Terminal Company is a 
distinct corporation and entity from any of the associate railroad 
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conipaiiies for whicli it opérâtes its terminal yards, and is not specially 
controlledin its action by any of such associate conipanies. While it 
does the switching for said companies, and this possibly in the capacity 
of an agent, it has a distinct function to perform, and that it performs 
in its own way, and as it can at its own behest. Almost the identical 
question arose through the action of the St. Louis Marchants' Bridge 
Terminal Railway Association, and was submitted to the Honorable 
W. H. Moody, Attorney General, for his décision. The National 
Stockyards He directly across the Mississippi river from St. Louis, Mo. 
The St. Louis Merchants' Bridge Terminal Company is a distinct 
corporation, but controlled by the Terminal Railroad Association of 
St. Louis, Mo., by reason of the latter company's ovvnership of a 
majority of the capital stock. By means of its owned, operated, and 
leased Unes the Terminal Railroad Association is the only company 
which can transport live stock from St. Louis to the National Stock- 
yards, the run to which is made in from one to three hours. Answer- 
ing the Secretary of Agriculture under this state of facts, the Attorney 
General says : 

"You State: 'The view of the offlcers of the department havlng the matter in 
charge has been that any railroad company whose road fornis any jiart of a 
Une over which live stock Is conveyed from one state to another which con- 
fines said live stock in cars for a period longer than 28 consécutive hours 
without unloading the same for rest, water, aiid feeding for a period of at 
least 5 consécutive hours, unless prevented from so doing by storm or other 
accidentai causes, or unless the live stock is carried in cars in which it eau 
and does hâve opportunity for feed, rest, and water, is a violator of the law ; 
further, that, following the plaln language of the statute, the time during 
which the animais hâve been confined without svich rest on Connecting roads 
from which they are received sliall be included in estlmating such confine- 
ment.' I eoncur in this interprétation of the law, and upon the facts stated it 
is my opinion that the law applies to thèse terminal railroad companies. The 
statute is unanibiguous, and is clearly deslgned to prevent any 'riiilroad com- 
pany wlthin the tâiited States whose railroad fornis any part of a Une of road 
over which cattle. sheep, s\^'ine. or other animais are conveyal from oue state 
to another,' from transporting such animais under conditions other than those 
set forth in the statute. It seems to be elear fro'.n your statement of the 
facts that thèse terminal conipanies accept stock for transiiortation to the 
National Stockyards that has already been confined for more than 28 conséc- 
utive hours without unloading for feed, rest, and water. That beiiig go. the 
companies are undoubtedly liable for the penalty which the statute provides.'* 
Circular Xo. 2T, U. S. Department of Agriculture, issued December 10, 1909. 

To the same purpose is the holding of the United States Court of 
Appeals for the Eighth Circuit. Union Stockyards Co. v. United 
States, 169 Fed. 404, 94 C. C. A. 626. See also United States v. Sioux 
City Stockyards Co. (C. C.) 162 Fed, 556. It has been held by this 
cotirt that this Terminal Company is a Connecting carrier within the 
purview of the safety appliance act while engaged in moving cars 
used in interstate traffic. L^nited States v. Northern Pac. Terminal 
Co. (D. C.) 144 Fed. 861. However, it has been recently held by the 
Suprême Court that the shipment does not constitute the integer con- 
templated by the statute as the objective thing to which the offense 
relates, as has been supposed, but that the time of confinement, regard- 
less of ownership or consignment, détermines the offense. For in- 
stance, the loading of numerous cars might proceed concurrently, and 
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this of stock belonging to différent parties and under différent con- 
signments, and if not discontinuons or unduly prolonged, the period 
of lawful confinement on the same train would end at the same time 
and place, and, if carried beyond that time, there would be but one 
offense. Baltimore & Ohio Southwestern Railroad Company v. 
United States, 220 U. S. 94, 31 Sup. Ct. 368, 55 L. Ed. — -, Advance 
Sheets Sup. Ct. of U. S., decided March 20, 1911. This was prac- 
tically what happened in loading at Gazelle, Cal., and under the déci- 
sion cited there would be but two offenses for which the Terminal 
Company would be liable in the présent controversy. 

As the Southern Pacific Company has been heretofore prosecuted 
for its part in the carriage of thèse cattle beyond the lawful period, 
the hghtest penalty should be imposed hère, namely, $100 in each of 
said two offenses. 



In re LE SUEUR OO-OPERATIVE CO. 
(District Court, D. Minnesota, Second Division. April 27, 1911.) 

Bankruptcy (§ 314*) — Claims— Général Ceeditor. 

Pursuant to the articles of incorporation of the bankrupt and its by- 
laws, a contract was made between it and the claimant, by which the lat- 
ter sold to the corporation his stocls of merchandise, valued at $5,427.30, 
and agreed to talie in pay therefor excess shares of the stoclv of the cor- 
poration, which, by the terms of the articles of incorporation, its by- 
laws, and the contract were to remain In the control of the corporation 
and sold 'by it; the proeeeds to be paid to the claimant Enough had 
been sold to pay to claimant $2,391.12, when the corporation went into 
bankrnptcy. Held, that claimant under such transaction did not become 
a gênerai credltor of the corporation so as to authorize proof of hls claim 
for the balance against the banbrupt's estate. 

lEd. Note. — For other cases, see Bankrnptcy, Cent Dig. § 469; Dec. 
Dig. § 314.*] 

In Bankruptcy. In the matter of the Le Sueur Co-operative Com- 
pany. On pétition to review a referee's order allowing the claim of J. 
M. Drozda. Reversed and daim disallowed. 

Mr. Geddes, for claimant. 

Morphy, Ewing & Bradford, for trustée. 

WILLARD, EHstrict Judge. This matter îs before the court for 
a review of an order made by the référée on March 28, 1911, allow- 
ing a claim of J. M. Drozda in the sum of $2,467.46, with interest. 
Drozda on August 1, 1907, was the owner of a stock of merchandize 
at Lonsdale, Le Sueur county, Minn., of the appraised value of $5,- 
427.36. On that day he made a contract with the promotion bureau 
of the Right Relationship League by the terms of which the Right Re- 
lationship League agreed to organize a co-operative store and ship- 
ping Company, to be composed of producers and consumers residing in 
and about Lonsdale, and to cause to be transferred to it ail of Drozda's 
stock of merchandize, according to a proposai made by Drozda of the 
same day. Drozda, on his part, agreed to pay to the Right Relation- 

•For other cases see same topic & | numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ship League a commission of 2l^ per cent, upon the valuation of said 
merchandize, and also agreed to assist in organizing the co-operative 
Company jointly with the représentatives of the league. The co-op- 
erative Company was organized on the 8th of August, 1907, pur suant 
to the statutes of Minnesota. 

Article 5, § 2, of the articles of incorporation, provides as follows: 

"Sec. 2, No person shall recelve or be entltled to reeeive any dividend on 
the capital stock of this corporation in excess of one sliare thereof, except 
sucli persons as may become the owners of excess shares by reason of havlng 
same transferred to them by the board of dlrectors as provided in by-laws, 
and no person shall be entitled to more than one vote at any regular or spé- 
cial meeting- or élection of this corporation. In case a golng business is pur- 
chased, ae<iulred or taken over by said corporation, then in that case, the 
owner or owners of such going business shall hâve the right and be entitled 
to a crédit for a suffldent àmonnt of excess shares of stock to pay for such 
going business, and shall be entitled to dividends thereon at the same rate as 
the other shareholders, but not to exceed six per cent, per annum, said ex- 
cess shares to be held in trust by the board of dlrectors for the purpose and 
until they can be disposed of to new members or otherwise. And said owner 
or owners shall not be entitled to more than one vote as hereinbefore pro- 
vided." 

On the same day, August 8, 1907, the corporation adopted by-laws. 
Section 16 (a), art. 6, of the by-laws, is in part as follows : 

"Sec. 16 (a). The dlrectors are authorlzed to purchase established stores 
and other Industries at their proper inventory values, and to pay for same in 
whole or in part in fuHy pald up shares of the capital stock of this corpora- 
tion at par value In accordance witli sec. 5, art. IV, of thèse by-laws, subject 
to the foUowiug conditions;* ♦ * 

"Third. When said inventory bas been properly taken and the total value 
of the business to be purchased has been ascertained and agreed upon, shares 
of capital stock in this corporation at par value to the amount of said inven- 
tory may be given as full and final payment for any said business, provided 
the person or persons, accepting said shares of capital stock for said busi- 
ness, wil'l depoëlt with the dlrectors of this corporation ail of said shares of 
stock in excess of the equal share .$100 worth or the vendor shall at the op- 
tion of the board of dlrectors take a proper crédit on the books of the corpo- 
ration for ail his excess shares being for the amounts of said inventory less 
the one equal share for hlmself. Said shares, so deposited, to be held in trust 
by the dlrectors of this corporation, to be sold as rapldly as possible to new 
members, in lots of not less or more than $100 worth to any one person or 
otherwise, and, as the said shares so deposited are sold and paid for, the 
proceeds of said sales shall be paid to the owners of said shares of capital 
stock." 

On the same day August 8th, a contract was made between Drozda 
and the company for a sale by him to it of his said stock of merchan- 
dize. 

Paragraphs 1 and 2 of said contract are as follows : 

"Ist. As soon as twenty or more persons shall hâve subscribed for an equal 
share of $100 each, I hereby agrée to turu over to the above-named company 
my stock of goo(îs and fixtures In accordance with the ternis set torth in sec. 
16a, art. VI, of the by-laws of your company, as recommended by the Right 
Relationship League of Minneapolis, Minn., the value of same to be deter- 
mined by appraisers as provided in said by-laws, 

"2nd. Said appralsement to be mafle and clear bill of sale and possession 
given by me to your company as above speclfied, it being hereby understood 
and agreed that I shall hâve the right and be entitled to be a crédit on the 
books of the company for a suflacient amount of excess shares of stock to pay 
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for such stock of goods and flxtures and store property, and shall be entitled 
to capital stock dividends thereon at the same rate as the other stockholders, 
but not in excess of the net profit in any one year, sald excess shares to be 
held in trust for me by your board of directors for the purpose and until 
they can be dlsposed of to new members or otherwlse, but they shall not be 
Issued until fully paid for, nor shall they particlpate in the purchase divi- 
dend." 

It was provided in paragraph 5 that the money advanced by Drozda 
for organizing expansés should be refunded to him ont of the first 
money paid in by subscribers to his department. It was also pro- 
vided in the sixth paragraph that Drozda should become the manager 
of the department at Lonsdale, and should continue as such until such 
time as said excess shares should hâve been sold. His salary was fixed 
at $75 a month, and he apparently continued to be the manager, and 
received that sum as his salary until the bankruptcy of the corpora- 
tion. 

It was further provided in paragraph 7 of said contract that said 
£xcess shares should bear their proportion of any loss or damage. 

Paragraphs 8 and 9 of said contract are as follows : 

"8th. That neither said company, nor board of directors, nor members shall 
incur or assume any liabillty by holding said excess shares in trust for me, 
but shall sell said excess shares as rapldly as possible and before any new 
shares are sold, unless a new department or store shall be taken over by said 
Company In territory where sales of new shares would not adversely affect 
the sale of stock in territory within trading distance of I/)nsdale. 

"9th. That I also agrée to do everything in my power to advance the best 
interests of said company and to assist in organizing this department, jointly, 
with the représentatives of said league." 

The stock of merchandize was turned over to the company in pur- 
suance of the contract, Drozda became the manager, and on October 
22d a certificate of crédit was issued to him, which is as follows : 

"Certiflcate of Crédit. 

"This Is to certify that the board of directors of the Le Sueur County Co- 
opérative Company of Montgomery and state of Minnesota has authorized 
that there he credited on the books of sald conipnny an aiuount equal to the 
par value of flfty and o^/ioo (5.094.18) shares of its capital stock in the name 
of J. M. Drozda of Lonsdale, Minn., said crédit to be held in trust for sald 
J. M. Drozda for the purpose and until it can be dlsposed of to new members 
or otherwlse, and as additlonal shares in the Lonsdale department of said 
company are sold and paid for, the proceeds of said sales shrJl be paid to said 
J. M. Drozda in the réduction of the above crédit. 

"It is further understood and agreed that the amount so held in trust for 
sald J. M. Drozda shall be entitled to draw interest at the siime rate as that 
drawn by shareholdors as capital stock dividends. but not to e.xceed six (6%) 
per cent per annuni, nor in excess of the net profits in any year, nor shall 
sald .T. M. Drozda be entitled to more than one vote at any élection or meet- 
ing of said company, ail thèse provisions being in aecordance with the by- 
lavvs of said company. 

"Dated at Montgomery, state of Minnesota, tliis 22d day of October, A. D. 
1907. L« Sueur County Co-operative Company. 

"By H. M. Meyer, Président. 
"By Benjamin Kicbter, Secretary. 

"I herewith approve and accept the above provisions and agreements this 
— day of A. D. 190 at . — — - 
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From time to time thereafter, he was paid from the sales of siicb 
excess shares and from dues the sum of $2,391.12. He also received 
f roni the corporation notes of varions përsons to whom stock had beCn 
sold on crédit amounting to $2,200. Thèse notes, however, he refused 
to accept, on the ground that the makers were not solvent, and tlie 
notes were afterwards taken back by the manager of the company. 
The company having gone into bankruptcy, Drozda claims that he is 
a créditer, and not a stockholder ; while the trustée claims that he is 
a stockholder, and not a créditer. 

The question now presented is not vvhether by the contracts and 
documents referred to Drozda became a stockholder of the company, 
and assumed ail the obligations of a stockholder to the extent of the 
excess shares mentioned in the documents. The question hère is, 
rather, Did he become a gênerai créditer of the corporation to the ex- 
tent of the value of the merchandise turned over by him to it, so that 
he is now entitled to prove his claim against it for the purchase price 
thereof ? If Drozda had expressly agreed to turn over his merchan- 
dize to the corporation, and to receive in payment therefor only the 
amount of money which might be received by the corporation from 
the sale of the excess shares assigned to him by the company, and had 
expressly agreed never to press any claim against the corporation for 
any balance remaining unpaid, by reason of the failure of the com- 
pany to sell ail of said shares, there could be no doubt but that such 
a contract would hâve been valid, that it would hâve been binding 
upon Drozda, and, the company having gone into bankruptcy, that he 
could not hâve appeared against it as a gênerai créditer. 

The papers in the case do net show that he expressly agreed to 
this ; but they do show that he impliedly made such an agreement. 
This agreement is necessarily to be inferred from the contract v^'hich 
he made. An examination of the documents in the case shows very 
plainly what the plan of opérations was. Ail of the separate papers 
are consistent one with the ether, and indicate ne change in such plan. 
The first agreement made before the company was organized between 
Drozda and the Right Relationship League, by which he employed 
them to dispose of the stock of merchandize, declared that the sale 
should be made in accordance with the proposai of the same day. The 
articles of incorporation expressly provided that, when a business such 
as Drozda's was purchased, the seller should be entitled to crédit for 
"excess shares of stock to pay for such going business." The con- 
tract between the parties provided that the stock of goods and fixtures 
should be turned over to the company in accordance with the provi- 
sions of section 16 (a), art. 6, of the by-laws. 

Counsel in this case seem te censider that that section provided for 
tvi'o methods of paying for such a business as Drozda's. It, however, 
in efïect, provides for only one. It authorizes the directors in the 
first paragraph te purchase stores and other industries, and to pay for 
the same in whole or in part in f ully paid-up shares ef the capital stock 
of the corporation. After the inventory has been taken, and the value 
of the business ascertained, shares of the capital stock may be actually 
made eut, and issued to the amount of the inventory, and thèse may 
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be given as the full and final payment for the business. But thèse 
same shares, if actually made out and delivéred, must be at once de- 
posited by the seller with the directorg. By the terms of that article, 
the directors instead of actually making out the certificates, issuing 
them and then requiring the seller to at once deposit them with the 
directors, hâve the option of giving to the seller proper crédit on the 
books of the corporation for ail of his excess shares. If the shares 
are actually issued and then deposited, or if a crédit is taken for the 
excess shares, without their issue and dèposit, the directors in either 
case hâve the right, and it is their duty, to sell such shares and pay 
the proceeds to the seller of the merchandize. In no event do the ar- 
ticles or by-laws authorize the directors tO' issue stock and deliver it 
to the seller, so that he can carry it away and treat it as his own. 
By the terms of the articles and the by-laws, the excess shares given 
in payment for merchandize must always remain under the control 
of the directors, and they must be sold by them. In no case has the 
seller of the merchandize any power over the excess shares. The cun- 
tract made between the parties on the 8th of August expressly states 
that the stock of goods and fixtures is to be taken over in accordante 
with section 16 (a), art. 6, of the by-laws. It also expressly states that, 
when a clear bill of sale and possession of the stock is given by Drozda 
to the Company, he shall be entitled to crédit on the books of the Com- 
pany for a sufficient amount of excess shares to pay for the goods. 
It also provides that the excess shares shall be held in trust for him by 
the board of directors of the corporation until they can be disposed of 
to new members. Thèse documents, viz., the articles, the by-laws, and 
the contract, as has been said, are ail consistent with each other. They 
ail provide that what Drozda shall receive for his merchandize is not 
money or the obligation of the company to pay money. What he did 
agrée to receive was what the company might reàlize from the sale 
of excess shares which were credited to him at the time of the tràns- 
fer by him of the possession of the goods. In the eighth paragraph 
of the contract he requires the company to sell the excess shares cred- 
ited to him as rapidly as possible and before any new shares are 
sold. 

It is said in the brief of counsel for the clainiant that the transac- 
tion shows a sale of merchandize by one person and a purchase by 
another, and that such a transaction implies a payment by the pur- 
chaser, or an obligation to pay, and that, therefore, the relation of 
debtor and creditor is at once established. But that contention over- 
looks entirely the fact that, when the merchandize was turned over 
to the company by Drozda, he expressly agreed that he would take 
his pay in a certain way. What is there in any of the papers which 
indicates if the company did not sell the excess shares that Drozda 
was to become a gênerai creditor? The very complicated scheme for 
the organization of this company and the very voluminous by-lavi^s 
carefully provide for what shall be done with the profits, but, like most 
other plans of this character, they make no provision for what shall 
be done in case of a loss. 
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There is nothing anywhere in any of thèse papers which expressly 
States what shall be the relation of Drozda to the company if it does 
net sell ail of the shares. It would hâve been a very easy matter for 
Drozda to hâve inserted in his proposai a provision that, if the com- 
pany did not sell the shares, he should stand as a gênerai créditer ; but 
no such provision is anywhere found in any of the papers. On the 
contrary, in section 7 of the contract, it is expressly provided that the 
excess shares assigned to Drozda shall bear their proportion of any 
loss or damage. If this meàns anything, it means that Drozda, who 
was entitled to what such excess shares might produce, must be the 
person who was to sufïer such loss or damage. 

The évidence shows that Drozda himself was apparently the mov- 
ing spirit in organizing this company, or at least that department of 
the company which was located at Lonsdale. He employed the Right 
Relationship League on the Ist of August to sell his stock of mer- 
chandize to such a company, and agreed to assist in its organization. 
The persons subscribing to the capital stock of the company must hâve 
donc so in reliance upon the by-laws, and must hâve believed that 
Drozda was interested in procuring new members to the extent of his 
excess shares. The more new members secured the more prospérons 
would be the company, and less the liability of each subscriber. It is 
doubtful if any subscriber could hâve been procured upon the theory 
that Drozda, the organizer of the Lonsdale department, and the seller 
to the company of his own stock of merchandize, was a creditor of the 
company, and for the value of such stock of merchandize could at 
any time maintain a suit against the company. He became the man- 
ager of the department at a salary of $75 a month, and, so far as ap- 
pears, remained such manager until the bankruptcy of the company. 

It is not necessary to consider hère the effect to be given to that 
provision of section 3075 of the Revised Laws of 1905 of Minnesota, 
which says that no meinber of a company like this shall own shares 
of a greater par value than one thousand dollars. 

As has been said before, the question whether Drozda became a 
stockholder in the company or not in respect of thèse excess shares is 
not hère decided. The only thing decided is that he agreed to take 
his pay for the merchandize in a certain, way, and did not by his con- 
tract with the company become its gênerai creditor. 

The order of the référée is reversed, and the daim of Drozda is 
disallowed. 
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In re LE SUEUR CO-OPERATIVE CO. 

(District Court, D. Minnesota, Second Division. April 27, 1911.) 

In Bankruptcy. In the matter of the banliruptcy proceedings of the Le 
Sueur Co-Operative Company on pétition to review a referee's order allowing 
ttie claims of A. C. Meinke and Meinke Brotliers agalnst the bankrupt's es- 
tate. Order reversed and claim disallowed. 

Mr. Geddes, for elalmarits. 

Morpày, Ewing & Bradford, for trustée. 

WILLAED, District Judge. Thls matter is before the court for review of 
an order made by the référée on March 2S, 1911, allowing a claim of A. O. 
Meinke and Meinke Bros., in the sum of $2,500 and interest. 

In the brief of counsel for clalmants it is stated that the facts are nearly 
Identical with the facts in the case of the claim of J. M. Drozda agalnst the 
same bankrupt estate, which has just been decided. 186 Fed. 953. 

An examinatlon of the papers in the case shows that there is no materlal 
différence between the two cases. 

For the reasons stated in the opinion in the Drozda Case, the order of the 
référée is reversed, and the claim of A. O. Meinke and of Meinke Bros, is 
disallowed. 



CRAVEN V. CLAKK. 

(Circuit Court, D. Massachusetts. February 6, 1911.) 

JuBY (§ 31*)— Action at Law— Appointment of Auditob. 

In an action in a fédéral court at law to recover damages alleged to 
hâve been suffered by mlll maehinery held by the défendant uuder an 
attachment, Involvlng numerous compllcated items of damage, the court 
was authorlzed to appoint au auditor to statc an account to be used at 
a jury trial ; the admission of the report in évidence not belng a viola- 
tion of the parties' constitutlonal rlght to trial by nury. 
[Ed. Note. — For other cases, see Jury, Dec. Dlg. '§ 31.*] 

Action by Michael Craven against Embury P. Clark. On objections 
to the appointment of an auditor. Overruied. 

Samuel W. Emery, for complainant. 

Christopher T. Callahan and Hurlburt, Jones & Cabot, for défend- 
ant. 

LOWELL, Circuit Judge. The plaintiiï brouçht an action at com- 
mon law against the défendant, a deputy sheriff, to recover damages 
suffered by miU maehinery which was held by the défendant under 
attachment. The déclaration alleged that the défendant had not suit- 
ably cared for the property attached. While the case was awaiting 
jury trial, the défendant moved for the appointment of an auditor. 
After having conferred with counsel on both sides at several times, 
and having given the matter long and careful considération, I am of 
the opinion, and find as a fact, that the items of alleged damage are 
so numerous and so complicated that a jury cannot profitably or prop- 

•For of^er cases see same toplo & § kumbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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erly deal witli the issues presented, except after a preliminary exam- 
ination by an auditor. The plaintiff objects to the auditor's appoint- 
ment, and contends that this court has no authority to appoint one, 
except with the consent of the parties. The' logical resuit of his con- 
tention goes much further. He urges that a prehminary trial before 
an auditor, even with the consent of both parties, is a substitute for a 
trial before a jury or before a court in the nature of an arbitration, 
which cannot be joined to either of the last-mentioned modes of trial, 
so as to give to the unsuccessful party therein his vvrit of error. In 
other words, he contends that a jury trial which follows upon an au- 
ditor's report is an erroneous proceeding, inasmuch as the auditor's 
report is not admissible in évidence at a jury trial under the statutes 
of the United States. Hence it follows, according to the logic of 
his argument, that a jury trial at which an auditor's report is admitted 
in évidence is not a jury triai vvithin the fédéral Constitution. In sup- 
port of his contention that an auditor's report cannot be used at a jury 
trial, not being admissible évidence under the provisions of the fédéral 
Constitution and statutes, the plaintiff refers to Swift v. Jones, 145 
Fed. 489, 76 C. C. A. 253; Howe ilachine Co. v. Edwards, Fed. Cas. 
No. 6,784; Sulzer v. Watson (C. C.) 39 Fed. 414; Kearney v. Case, 
12 Wall. 375, 20 L. Ed. 395. The plaintiff's contention cornes to this : 
That every trial which has been had in this court in which an auditor's 
report has been admitted in évidence, whether with the consent of both 
parties or without, has been an irregular and an illégal proceeding. 

The practice of appointing an auditor as preliminary to a jury trial 
is so well established in this circuit that a single judge cannot prop- 
erly reverse it. Fenno v. Primrose, 119 Fed. 801, 66 C. C. A. '313: 
Brock V. Fuller Lumber Co., 153 Fed. 272, 82 C. C. A. 402 ; Corpo- 
ration of St. Anthony v. Houlihan, 184 Fed. 252 (décision handed 
down DeCember 13, 1910). Moreover, I am of the opinion that, with- 
out authority in the court to appoint an auditor in a case like that at 
bar, jury trials would lose their efficiency, and corne into contempt by 
the needless bewilderment of jurymen. If ultimate convenience and 
the interests of justice are to be taken jnto account in the interpréta- 
tion of the fédéral statutes and of the fédéral Constitution, I am of 
opinion that in this case the évidence of that convenience and of that 
justice is overwhelming. 

Ordered that an auditor be appointed. 
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FLOKEN V. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. April 20, 1011.) 
No. 3,3G7. 

(SijIIahus hy the Court.) 

1. Chiminal Law (§ 970*;i-- Posï Office (§ 48*) — Indiotment— Tj>-MAir-ABLE 

Mattee — Motion in Abhest— Sufficien'cy tô PreventAnotheb I'rosecu- 
TiON — Identity of Lettbr. 

An indictnient under lier. St. § 3893 (U. S. Comp. St. 1901, p. 2658), 
which cliarges défendant with depo.siting on a day named in the United 
States mai] a letter containing information whereand of wliom articles 
Intended to prevent conception could be obtained, addressed to a person 
nanied at Goslien, Ind., but vvhicli contains no copy of tlie letter, no aver- 
ment that It is so indécent as to be unfit to be spread upon the record oï 
the court, and no allégation of Its date, of the name slgned to it, of the 
place where it was mailed, or of any words, figures, or marks which It 
contains, whereby it can be identifled, does not state the facts which con- 
stitute the offense charged with such clearness and certainty as to enable 
the défendant to avail himself of a conviction or acquittai tliereon in dé- 
fense to a second prosecution for the same offense, and it is insufïiclent 
in the face of a motion in arrest of judgment. 

On a motion in arrest of judgment, as well as on a demurrer, it is es- 
sential to the validity of the indictment that It contain averments of the 
facts which constltute the offense intended to be charged, so certain and 
spécifie that upon conviction or acquittai thereon the indictment will 
show the offense intended to be charged so accurately that the record of 
it and the judgment upon it will constitute a défense to a second prose- 
cution for the same offense. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. §§ 2415-2462 ; 
Dec. Dig. § 970;* Post Oflice, Cent. Dig. §§ 66-80; Dec. Dig. § 48.*] 

2. Indictment and Information (§ 121*) — Bii-t of Particui-ars— Effect— 

Bill of Pabtioulars will Not Cube Sitbstantial Insufficienct. 

An indictment so fataily defective in its stateuient of the facts alleged 
to constitute the offense charged that a judgment of conviction or acquit- 
tai thereon constitutes no défense to another prosecution of the défendant 
for the same offense may not he cured by a bill of partlculars. 

The office of a l>ili of partlculars is, not to make a bad indictment good, 
but to grant to a défendant who faces a good indictment furtlier informa- 
tion to enai)le him to meet it. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 320; Dec. Dig. § 121.*] 

In Error to tlie District Court of the United States for the Dis- 
trict of North Dakota. 

S. A. Floren was convicted of depositing illégal matter in the 
mails, and brings error. Reversed and remanded. 

Scott Rex, for plaintiff in error. 

P. H. Roiirke, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The plaintiff in error sued out this 
writ to reverse his conviction and the déniai by the court below of his 
motion in arrest of judgment on the ground that the indictment on 
which he was convicted did not allège the facts which constituted the 

•l?or other cases see same topic & § numbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
186 F.— 61 
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offense charged with such clearness and certainty as to enable him 
to avail himself of his conviction thereon in défense of a second pros- 
ecution for the same offense. 

[1] On a motion in arrest of judgment, as well as on a demurrer, 
it is essential to the validity of an indictment that it contain aver- 
ments of the facts which constitute the oflfense it charges so certain 
and spécifie that upon conviction or acquittai thereon it, and the judg- 
ment upon it, will constitute a complète défense to a second prosecu- 
tion of the défendant for the same oflfense. United States v. Hess, 
124 U. S. 483, 486, 487, 8 Sup. Ct. 571, 31 L. Ed. 516; Stokes v. 
United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L.-Ed. 667; Miller 
v. United States, 66 C. C. A. 399, 403, 133 Fed. 337, 341 ; Brown v. 
United States, 74 C. C. A. 214, 216, 143 Fed. 60, 62; Armour Packing 
Co. V. United States, 153 Fed. 1, 17, 82 C. C. A. 135, 151, 14 L. R. 
A. (N. S.) 400; United States v. Breakwater (D. C.) 174 Fed. 78, 
.79,80. 

The oflfense charged in this indictment was the depositing in the 
mail of a letter which conveyed information where and of whom 
articles for the prévention of conception could be obtained in viola- 
tion of section 3893 of the Revised Statutes. The charge of the of- 
fense in the indictment was in thèse words: 

"That on, to wlt, the seventh day of January, in the year of our Lord one 
thousand nine hundred and six, in the county of Nelson, in the state and 
district of North Dakota, and within the jurlsdictlon of this court, S. O, 
Florin and J. Wold, late of the county of Nelson, in said district, did willfully 
and unlawfully deposit and cause to be deposited in the United States mail, 
for transmission by said mail, a letter addressed to Mrs. Cora Dillingham, 
Goshen, Indiana, which letter did then and there contain and convey infor- 
mation as to where, how, of whom, and by what means certain articles, things, 
and devices Intended for the prévention of conception could be obtained." 

The indictment contained no averment that any of the contents 
of the letter were too indécent to be pleaded, and hence no excuse 
on that ground for the failure to set it forth therein. Rosen v. 
United States, 161 U. S. 29, 37, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; 
Dunlop V. United States, 165 U. S. 486, 489, 17 Sup. Ct. 375, 41 L. 
Ed. 799. The allégation of the date of the mailing of the letter in 
no way specified or identified it, because proof of the mailing of a 
letter on any day before the finding of the indictment and within the 
statute of limitations was permissible under that averment. The in- 
dictment neither set forth the letter, nor averred its date, nor the 
place where it was mailed, nor the signature to it (which appeared 
upon the trial not to be that of the défendant), nor specified any words, 
figures, or other identifying marks it contained. Every letter ad- 
dressed to Mrs. Cora Dillingham, Goshen, Ind., conveying any infor- 
mation how articles intended to prevent conception could be obtained, 
signed by any one whomsoever, mailed at any place whatsoever, at 
any time whatever within the statutory limitation, was equally well 
described by this indictment. And, now that the défendant below 
has been convicted upon it, there is nothing in the indictment or in 
the judgment to prevent his conviction again for the same oflfense, 
because they contain no description by which the letter for the mailing 
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of which he was convicted can possibly be identified or distinguished 
from any other letter of the same nature, signed by any one whom- 
soever, and mailed to the same address at any place and at any time 
whatsoever, within the time limited by the statute. Thèse facts ren- 
der this indictment fatally defective. An indictment under section 
3893 of the Revised Statutes should either set forth the letter, card, 
circular, book, pamphlet, advertisement, or notice charged to hâve 
been mailed, or, if it is too indécent to be spread upon the records of 
the court, the indictment should contain an averment of that fact, 
and of its date, of the name signed to it, and of such other distin- 
guishing characteristics as will clearly identify it. Grimm v. United 
States, 156 U. S. 604, 608, 15 Sup. Ct. 470, 39 h- Ed. 550; United 
States V. Tubbs (D. C.) 94 Fed. 356, 359, 360 ; Evans v. United States, 
153 U. S. 584, 587, 14 Sup. Ct. 934, 38 L. Ed. 830. 

In Grimm v. United States, 156 U. S. 608, 15 Sup. Ct. 471, 39 L. 
Ed. 550, which involved an indictment under the same statute, the 
letter was set out in full, and the objection was that the letter did not 
specify a picture to which the information contained in the letter 
referred. Mr. Justice Brewer, in overruling this criticism and the 
argument that the pleader should hâve incorporated the picture in 
the indictment or given a full description of it, said : 

"The charge is not the sendlng of obscène matter through the mails, in 
which case some description might be necessary, both for identification of 
the offense and to détermine whether the matter was obscène, and therefore 
nonmailable. * • » There the gist of the offense is the placlng of a cer- 
tain objectionable article in the mail, and therefore that article should be 
identified and disclosed. So hère the gist of the offense Is the mailing of a 
letter giving information, and therefore it is proper that the letter should be 
stated, so as to identify the offense." 

In Rosen v. United States, 161 U. S. 32, 34, 40, 16 Sup. Ct. 438, 
4Ù L. Ed. 606, the indictment charged the depositing in the mail of 
a lewd and lascivious paper, which was specified by a statement in 
the indictment of its name, its volume, its number, its date, and by a 
fùrther description of it with such minuteness as to leave no doubt 
of its identity. The indictment was challenged by a motion in arrest 
of judgment, not because it did not so particularly describe and iden- 
tify the paper as to enable the défendant to avail himself of a con- 
viction or acquittai in défense of another prosecution for the same 
offense, but because it did not so point out the parts of the paper 
claimed to bé lewd and lascivious that the défendant was fairly in- 
formed of the nature and cause of the accusation against him, so that 
he could well défend against it. The Suprême Court said: 

"The doctrine to be deduced from the American cases is that the constitu- 
tional right of the défendant to be informed of the nature and cause of the 
accusation against him entitles him to insist, at the outset by demurrer or 
by motion to quash, and after verdict by motion In arrest of judgment, that 
the indictment shall apprise him of the crime charged with sucli reasonable 
certalnty that he can make his défense and protect himself after judgment 
against another prosecution for the same offense ; that his riglit is not in- 
fringed by the omission from the indictment of indécent and obscène mat- 
ter, alleged as not proper to be spread upon the records of the court, pro- 
vided the crime charged, however gênerai the language used, is yet so de- 
scrlbed as reasonably to Inform the accused of the nature of the charge 
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sôiigM to Ke éstabiiffliea^agatost hini; ancLtUat in fiicli caisp the acruyed-may 
appiy.tq the. court Uefore t}ie triai' js'eutered upou for a l'ill of partîcnlars, 
showing' M?hal pai'ts ôf ttiè papér \toivld be relied on by. the proseeution as 
beiriè' obsoèrié, lewd, and làsàivious, which motion wiîl'be griinted or refused, 
as tÛe: court, in file exercise ol a sourid, légal discrétion, may fiud necessary 
tQ, the, 'ends pf justice." : ,.; ;, 

[,2] It is not material 'tp the presetit issue that the défendant ' de- 
raarided.np bill of p'a'rticuiars, and none 'was fiArfiisbed. ^Yhere an 
indictnîén^ is ,so fatally defectivè in' its statéinerît of.the îacts alleged 
tb "constjtute thé; offensé chai'ged that a cônvicïîôn. or acquittai upon 
it'cônsti tûtes lio 'défense -to 'âno'ther prbseéiitiôn 'for the same offense, 
a Bill ojf particulars câhnot cure it. ' The 'office of; sûch a bill is to give 
tp théod^ï^ridant 'sdine 'fu'rther iriformation to which the court deems; 
him ëritîÛed in cases in which the, indictriient is substaîitially gôod. 
The, graptjng or ref using of Such. p:'biU of particulars is discretionary 
with thé' court, and as District Judge (now Circuit Tudge) Carland said 
in Uiiited States v.Tubbs,(D.:C.) 94 Fed. 356, 360: 

. "To hold that the right to deniand a bill of particulars would cure a bâd 
plead^ng would malie the retuj-'ning of a: good indlctmént by the grand jufy 
discretionary with the court, Which could not be entertaiued for a moment 
It is becauêe the Indictment Is good as àgainst a gênerai demuïrer that the 
défendant is compelled to resort to a motion for a bill of particulars. If it 
is bad, he has his remedy by demurrer or motion in arrest." 

In that Case the indictment was identical in légal effect with that 
in the case at bar, and a motion in arrest of the judgment 'was granted. 

The Suprême Court has never departed f rom this déclaration of the 
law which it made in Evans v. United States, 153 U. S. 584, 587, 14 
Sup. et. 934, 936; 38 L. Ed. 830: 

"Even In cases of misdemeanors, the indictment must be free from ail am- 
biguity, and leave no doubt -in the miuds of the accused and the court of 
the exact offense Intended to lié charged, not only that the former may lînow 
what he is called upon to meet, but that, upon a plea of former acquittai or 
conviction, the record may show with acenracy tlie exact offense to which the 
plea relates. United States v. Simmons, 96 U. S. 360 [24 L. Kd. 8191 ; United 
'States V. Hess, 124 V. S. 483 [8 Sup. Ct. 571, 31 L. Ed.. 510]; Pettibone v. 
United States, 148 U. S. 197 [13 Sup. Ct. 542, 37 L. Ed. 419] ; In re Greené 
[C. C] 52 Fed, 1Ô4." 

The record in this case fails to come up to this requirement of the 
law, fails to show what letter the défendant was charged with mailing, 
fails to show the offense with which the défendant was charged with 
sufficient. clearness and certainty to constitute a défense to another 
proseeution for the same offensé, and the judgment below^ must be 
reversed, :and the case, must be remanded to the District Court, with 
instructions to grant the motion in arrest of the judgment and to dis- 
charge the défendant. 

It is so orderéd. 
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BLACEMÀN V. UMTÈD STATES. 
(£]ircuit Court of Appeals, Kighth Circuit. April 24, 1911.) 

Nos. 2,878-2,891. 

Pqsir Office (§ 50*)— Peosecction fo'é Using SIails to Defraud— Instruc- 
tions. 

:: In.a prosecution urider Kev. St. S 5480' (IT. S. Comp. St.' 1901, p. .3696), 
for using the mails to efïflct a sclieme to defraud, instructions are erro- 
neous wlilcli permit a conviction ou a flndiiiK of any stated group of 
facts, from wlilch a purpose to defraud Is omltted. 

[Ed. Note. — For otlier cases, see Tost Oi'Kce, Dec. Dig. § 50.* 
NonmallaWë matter, see note to Timmons v. United States, 30 C. 0. A. 
79.] , 

In Error to the District Court of the United States for the District 
of Colorado. 

Crirninal prosecutions by the United States against C. L. Blackman, 
against A. E. Keables, against W. B. Cameron, against William E- 
Wilson, against Arthur Levan, against David H. Lawrance, and 
against Lee DuBois. Judgment of conviction in each case, and de- 
fendants bring error. , Reversed. 

Charles W.' Franklin and Harry B. Tedrow, for plaintiflfs in error. 
H. J. Bone, Spécial Asst. U. S. Atty. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The plaintififs in error were convicted, as 
charged in two indictments which were Consolidated for trial, of using 
the mails in aid of a scheme to defraud, contrary to section 5480, Rev. 
Stat. (U. S- Comp. St. 1901, p. 3696), and of conspiring to commit that 
offense, contrary to section 5440, Rev. Stat. (page 3676). They pros- 
ecuted thèse writs of error. 

In gênerai terms the fraudulent scheme charged was the organiza- 
tion of a corporation called the Lost Bullion Spanish Mines Company, 
with a capital of $10,000,000 in shares of $1 each, and the inducement 
of the public to purchase the shares by means of false and fraudulent 
représentations, and communications through the post office as to the 
history, condition, and value of the company's property. This was 
stated with inuch détail in the indictments, and spécifie instances of the 
use of the mails in aid of the scheme were given. In the charge to the 
jury the trial court said it was not necessary that ail things specified 
in the indictments as constituting the fraudulent scheme should be 
proved.' It thén grouped the fraudulent représentations charged in the 
indictments into five paragraphs, connected disjunctively, and said: 

"Either of thèse, if proven, Is sufRcient to constltute the fraudulent scheme 
charged in either of the indictments." 

This was error. A vital élément of the scheme was omitted from 
ail but one of the paragraphs, namely, the purpose to sell the shares of 
stock to those to whom the représentations might be made, and thereby 
defraud them. This purpose was expressly charged in the indict- 

•For other cases see eame topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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ments, and necessarily so, because without it there was no scheme to 
defraud. 

There are many other assignments of error ; but, as the cases will 
hâve to be retried, the grounds for them may not again arise, and we 
therefore refrain f rom discussing them. It should be said, however, 
that we_think the objections to the indictments are clearly untenable. 

The judgments are reversed, and the causes remanded for a new 
trial. 



McCABB et al. v, ATCHISON, T. & S. F. RY. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. February 10, 1911.) 

No. 3,054. 

1. States (§ 9*)— Formation— Enabling Acts— Construction. 

The authority conferred by tbe act (Act June 16, 1906, c. 3335, 34 Stat. 
267) enabling the people of Oklahoma and Indian Terrltory to form a 
constitution, which provîdes that the delegates to the constltutlonal con- 
vention shall adopt tbe fédéral Constituti,on, and shâll form a State con- 
stitution whlch shall be republican in form, and which shall make no dis- 
tinction in civil and poUtlcal rlgbts on acoount of race or color, and 
which shall not be répugnant to the fédéral Constitution, ig a worklng 
rule, addressed to the delegates forming a constltutlonal convention, and, 
vvhere a constitution formed by the convention bas been declared by the 
Président of the tJnit'ed States as aUthorlzed by the enabling act to con- 
form to the enabling act, the obligations of the character indicated im- 
posée by the enabling act cease. and individuals may not invoke the act 
as a prohibition agalnst state législation, though the enabling act also 
requlres that the constltutlonal convention shall accept its terms and 
adopt an ordinance to thnt effect. 

[Ed. Note.— For other cases, see States, Cent. Mg. § 4; Dec. Dlg. § 9.*] 

2. OoNSTiTUTioNAL Law (§§ 206, 218*) — Equal Protection of tiiic LAVt's. 

The provision of Couip. Laws 0kl. 1909, § 4,34 et seq., requlrlng every 
railway company doiiig Irasiness in the state to provide separate coaches 
for the accommodation of the white and negro races, (iqual in points of 
conlfort and convenience, and to maintain separate waiting rooms at 
their passènger dépôts for the accommodation of the races, does not 
ahrldge the privilèges and immunities of the negro race, and deny to 
them the equal protection of the laws, in violation of the fourteenth 
amendment to the fédéral Constitution. 

[Ed. Note. — For otber cases, see Constltutlonal Law, Cent. Dlg. §§ 625- 
648, 715; Dec. Dig. §§ 206, 218.*] 

3. Constitutional Law (§ 218*) — Equal Protection dp the Laws. 

, The provlso In the statute that nothing contalned therein shall be con- 
strued to prevent railway companies in the state from hauling sleeplng 
cars, dinlng, or chair cars attached to their trains to be used excluslvely 
by either white or negro passengers separately. Imposes no obligation on 
carriers to haul sueh cars for either race, but permits thém to haul sueh 
cars for the separate Use of either of the races, and It is not discrimina- 
tory agalnst either race, and does not deprlve the negro race of the equal 
protection of the laws. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dlg. § 715; 
Dec. Dig. § 218.*] 

4. CONSTITUTIONAL LAW (§ 218*) — EtJUAL PROTECTION OF THE LaWS. 

Equallty of service does not inean ideutity of service. It is only when 
conditions and circumstanees are suhstantially allke, and wien demand 

•For other cases see same topic & § numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r '^ ■ i-^xes 
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for luxuries llke sleeping cars, diiiing cars, and chair cars Is of a sub- 
stantial character, that they niust be furnished for one race, If furnlshed 
for the other. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 715 ; 
Dec. Dig. § 218.*] 

5. Constitutional Law (§ 218*) — Bqual Protection of the Laws. 

That carriers operating under Conip. Laws Okl. 1909, § 434 et seq., re- 
quiring carriers to provide separate coaehes for the nccommodation of the 
whlte and negro races, equal In ail points of conifort and convenlence, op- 
erate unevenly and oppressively to the negro race by their interprétation 
and exécution of the statute, does not render the statute violative of the 
fourteenth aniendnient to the fédéral Constitution, as deprivlng the negro 
race of the equal protection of the laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 715; 
Dec. Dig. § 218.*J 

6. Constitutional Law (§ 48*) — Commerce Clause— Construction in Fa- 

VOR OF CoSSTITUTION.M-ITY. 

Comp. Laws Okl. 1909, § 434 et seq., requiring every raiiway company 
doing business in the state to provide separate coaehes for the accomiuo- 
dation of the white and negro races, equal in ail points of comfort and 
convenience, niust be construed to apply to iutrastate commerce alone, 
and, when .«30 construed, it Is not violative of the commerce clause of the 
fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 46; 
Dec. Dig. § 48.*] 

7. Injunction (§ 195*) — Incidental Eelief— Bill— SuPFidiENcr. 

The allégations of a bill in a suit to enjoin railroads from obeying 
Comp. Laws Okl. 1909, § 434 et seq., requiring every raiiway company to 
provide separate coaehes for the nccommodation of the white and negro 
races, brought before the statute became operative, that the railroads are 
making distinctions in the civil rights of the negro race and persons of 
the white race in tbe opération of its trains, in that equal comforts and 
accommodations wll! not be provided for the negro race, that passenger 
coaehes maintained for the negro race are not provided with separate and 
equal toilet and waiting rooms for niale and feniale passengers of the 
negro race, nor equal smoking accommodations, nor separate and equal 
chair cars, sleeping cars, and dining car accommodations, are too vague 
to coustitute a cause of action, aiid. where the court dénies the injunetive 
relief sought, it niay not award damages as incidental légal relief. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 415 ; Dec. Dig. 
§ 195.*] 

Sanborn, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Western 
District of Oklahoma. 

Suit by E. P. McCabe and others against the Atchison, Topeka & 
Santa Fé Raiiway Company and others. From a decree o,f dismissal 
rendered after sustaining a demurrer to the bill, complainants appeal. 
Affirmed. 

E. O. Tyler, E. T. Barbour, and- William Harrison, for appellants. 

S. T. Bledsoe (J. R. Cottinarham, C. O. Blake, Clifford L. Jackson, 

R. A. Kleinschmidt, and C. E. Warner, on the biief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This case turns upon the validity or true 
construction of an act of the Législature of Oklahoma, approved De- 

♦For other cases see same topic & % numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cember 18, 1907 (Comp. Laws Okl. 1909, p. 27i; c. 9, art. 2, § 414- 
et seq.), requiring every railroad company doing business in tliat state 
as a common carrier of passengers to provide separate coaches or com- 
partments for the accommodation of the white and negro races; equal 
in ail points of comfort and convenience, and to maintain separate 
waiting rooms at ail their passenger dépôts for the accommodation 
of those races also equal in ail points of comfort and convenience. 

The complainants, five negro citizens of Oklahoma, instituted this 
suit against the défendants, several railway companies doing business 
throughout Oklahoma in state and Interstate commerce, to enjoin them 
f rom obeying this law, on the grounds ( 1) that it violâtes the provi- 
sions of the act enabling the people of Oklahoma and the Indian Ter- 
ritory to form a corstitution and be admitted into the Union, approved 
June 16, 1906 (part 1, 34 Stat. 267), in this: that it makes a distinc- 
tion between the civii rights of the negro and white race of men, con- 
trary to the condition imposed by section 25 of that act; (2) that it 
is in conflict with the fourteenth amendment to the Constitution of 
the United States, in that it abridges the privilèges and immunities of 
citizens and deprives them of the equal protection of the laws; (3) 
that it violâtes the provisions of the commerce clause of the Constitu- 
tion, in that it is an attempt to regulate commerce among the several 
States ; and (4) that the several défendants are not in fact conforming 
to the requirements of the law by furnishing cars and waiting rooms 
for the negro race equal in point of comfort and convenience to those 
furnished for the white race. The learned trial judge sustained a 
demurrer to the bill, and, upon complainants declining to plead fur- 
ther, dismissed it. From this an appeal foUowed. 

[1] It is very clear, we think, that complainants cannot invoke the 
enabling act as in itself a prohibition against the législation in ques- 
tion. The first paragraph of section 3 of that act reads as f ollows : 

"That the delegates to the convention thus elected shall meet at the seat 
of government of said Oklahoma Territory, * * » and, after orsauization, 
shall déclare on behalf of the people of said proposed state that they adopt 
the Constitution of the United States ; wherenpon the said convention shall, 
and is hereby authorized to form a constitution aud state government for 
said proposed state. The Constitution shall be republican in form, and make 
no distinction in civil and politic-al rights on accouut of race or color, and 
shall not be répugnant to the Constitution of the United States and the prin- 
clples of the Déclaration of Independence." 

The authority conf erred by this section with its limitations and pro- 
hibitions was most obviously addressed to the delegates chosen under 
the provisions of section 2 of the act, when they should hâve assembled 
in convention for the purpose of forming a constitution and state gov- 
ernment. A constitution which should make no distinction in civil or 
political rights on account of race or color was the only kind of a 
constitution the delegates were empowered to make. When it should 
be made and the provisions of the enabling act f ound to hâve been 
"complied with in the formation thereof" by the Président, who was 
the arbiter constituted for that purpose by the fourth section of the 
act, the state became a member of the fédéral Union '"on an ecjual 
footing with the original states." The working obligation or instruc- 
tions imposèd by the enabling act in the respect now under considéra- 
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"tîon upon the delegates chosen to make the Constitution ceased to 
hâve force or effect when that instrument was made and found and 
proclaimed by the constituted umpire to be in accordance with ^the 
act which authorized it. Permoh v. First Municipahty, 3 How. 589, 
609, 11 L. Ed. 739; Escanaba Co. v. Chicago, 107 U. S 678, 688, 
2 Sup. et. 185, 27 L. Ed. 442; Willamette Iron Bridge Co. v. Hatch, 
125 U. S. 1, 8 Sup. et. 811, 31 L. Ed. 629; Ward v. Race Horse, 
163 U. S. 504, 16 Sup. Ct. 1076, 41 L. Ed. 244; Bolln v. Nebraska, 
176 U. S. 83, 20 Sup. Ct. 287, 44 L. Ed. 382; United States ex rel. 
V. United States Express Co. (D. C.) 180 Fed. 1006. 

The requirement of section 22 of the enabHng act that the con- 
stitutional convention should accept the terms and provisions of that 
act and adopt an ordinance to that effect, to which our attention 
is specially directed by counsel for complainants, affords no addi- 
tional warrant for their contention. The provisions which called the 
convention into being and fixed boundaries and limitations upon its 
powers were not enlarged by the adoption of that ordinance ; neither 
were they diverted from tlieir object and purpose as plainly expressed. 
Wliatever effect the acceptance of the terms and provisions of the 
enabling act may bave upon other questions to which they might 
be applicable, we are clearly of opinion it was never intended by 
the langauge employed to transfer the hmitation upon the powers 
of the convention itself to the state Législature after statehood should 
bave been accomplished. 

Therèfore, even if the Oklahoma statute in some of its provisions 
made a distinction in civil rights on account of race or color contrary 
to the instructions of the enabling act (which, however, is not ad- 
mitted), no cause of action could be predicated upon that act itself, 
and no relief could be granted unless the distinction (or discrimina- 
tion as it was called in argument) violated some of the prohibitions 
of the fédéral Constitution, which after statehood became the ex- 
clusive fédéral chart of complainants' civil and political rights. 

[2] The argument is next made that the statute in question vio- 
lâtes the , fourteenth amendment to the Constitution of the United 
States, in that the enforced séparation of the negro race from the 
white race in raiiroad cars and waiting rooms abridges the privilèges 
and immunities of the former, and dénies to it the equal protection 
of the laws. Tins question in our opinion is not an open one. The 
Suprême Court of the United States in Plessy v. Ferguson, 163 U. 
S. 537, 16 Sup. Ct. 1138, 41 L. Ed. 256, has foreclosed further dis- 
cussion. Mr. Justice Brown, speaking for that court, made thèse 
observations : 

"The object of the anieiulmeiit was undoubtedly to enforce the absolute 
equality of the two rares befove the law, but in the nature of things It could 
not hâve been Intended to aholisli distinctions based upon color, or to enforce 
social, as distinsiiished from political equality, or a commlngling of the two 
races upon ternis uusatisfnctory to either. Laws permltting, and even re- 
quiring, their séparation in plates where they are liable to be brought into 
contact, do not necessarlly iniply the Inferiority of either race to the other, 
and hâve been generally, if not universally, recognlzed as within the compe- 
tency of the state Législatures in the exercise of their police power. * • * 
So far, then, as a conflict with the fourteenth amendment is concerned, the 
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case reduces Itself to the question whether the statute of Lotffeiana [shuUar 
to that hère Involved] is a reasonable régulation, and wlth respect to thls 
there must necessarlly be a large discrétion on the part of the Législature. 
In determining the question of reasonableness, It Is at liberty to act wlth 
référence to the establlshed usages, eustoms, and traditions of the people, and 
with a tiew to the promotion of their comfort, and the préservation of the 
public peace and good order. Gauged by this standard, we cannot say that 
îi law whleh authorizes or even requires the séparation of the two races In 
public conveyànces is unreasonable, or more obnoxlous to the fourteenth 
amendment than the acts o"f Congress requlring^ separate sehools. for colored 
chlldren in the District of Columbia, the constltutionality of whieh does not 
seem to hâve been questioned, or the correspondlng acts of state Législatures." 

In View of this décision further discussion of the gênerai ques- 
tion is neither necessary nor seemly on our part. 

[3] But there is one spécial feature of the Oklahoma statute which 
counsel for the complainants contend is in itself discriminatory and 
opérâtes to deprive the negro racé of the eqUal protection of the iaws 
within the meaning of the Constitution. This is found in the proviso 
to section 7, which reads as f ollows : 

"Prpvided that nothing herein contained shall be construed to prevent rail- 
way companies in this state from haulliig sleeping cars, dining or chair cars 
attached to their trains to be used excluslvely by either white or negro pas- 
sengers, separately, but not jointly." Laws 1907-08, c. 15. 

In our opinion this contention is not sound. Other parts of the 
statute make ample provision for the actual transportation of both 
races in reasonable comfort and, convenience. Separate coaches ôr 
compartments equal in ail points of comfort and convenience must, 
under severe penalties, be carried on each trip by every train moving 
within the state. Sections l and 5. Sleeping cars, dining cars, and 
chair cars are, comparatively speaking, luxuries, and properly enough 
no such imperative provisions are made concerning them as are 
made concerning the common and indispensable coach or compart- 
ment. The proviso imposes no obligation upon cairriers to haul 
suçh cars for either race, but out of abundant caution lest the for- 
mer provisions of the act, the keynote of which is equality of service 
between the. races, should be consti'ued to require the carriers to 
constantly haul separate sleeping, dining, and chair cars for them, it 
is provjdéd that they might haulthem for the separate but not joint 
use of either ôf the races. This provision in itself makes no more 
discrimination against one race than the other. The Législature hav- 
ing in rnind doubtless, what we judicially know, that the ability of 
, the , two ■ races to indulge in luxqries, comforts, and çonveniences was 
so dissimilar that sleeping and dihirig cars which would be well 
patronized by one race might be very little if at allby the otheir, 
legislated accprdingly, and, made a'provision by which carriers, might 
supply them fo,r the exclusive use of either race as circumstancés 
might dictate. 

It may be cônceded that the gênerai principle of equality of service 
whifih '.petvades the Oklahoma , stçitute and which is also , required by 
the common and interstaté cornmerce law (24 Stat. 379 [tj. S. Comp. 
St. 1901, p. 3154]) must be observed by ail carriers. As a gênerai rule, 
if carriers haul cars of speciâr and peculiar convenience for citizehs 
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of one race, tliey must provide equal service for citizens of the other 
race. Equality of service, however, does not necessarily mean identity 
of service; and manifestly this rule does not require permanent pro- 
vision for equal service, irrespective of the demand for it. No mère 
question of abstract or theoretical right can require the constant and 
regular equipment and hauling of substantially empty dining, sleep- 
ing, or chair cars for' either race. Practical considérations, vi'hich 
are potent in reaching a correct interprétation of any statute, cannot 
be ignored in applying the principle of equality of service to the two 
races in Okiahoma. Neither can any such interprétation be given 
to the statute of that state as would in efifect require carriers to 
render service to either race without compensation. That would de- 
prive them of their property without due process of law. 

We conclude, in view of thèse and other like considérations, that 
the principle of equality of service between the two races in Okia- 
homa contemplâtes substantial similarity of service, and this only 
when conditions and circumstances under which it is required are 
substantially the same. 

[4] But it is contended that the carriers operate under this law 
unevenly and oppressively to the negro race and by their interpréta- 
tion and exécution of its provisions demonstrate that it is dis- 
criminatory. The contention is made on the supposed authority of 
the case of Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 
L. Ed. 220, and cases there cited. That was a case where the public 
authorities representing the state, against which alone the prohibi- 
tion of the fourteenth amendment opérâtes, exercised certain ar- 
bitrary powers conf erred upon them by certain ordinances so as to 
unjustly discriminate against the Chinese. The Suprême Court held 
that: 

"Wliatever may haye been the intent of the ordinailces as adopted, they 
are applied by the public authorities charged with their administration, 
and tlius representing the state itself, with a mind so unequal and oppressive 
as to aniount to a practical déniai by the state of that equal protection of 
the laws which is secured to the petitloners, as to ail other persons, by the 
broad and benign provisions of the fourteenth amendment to the Constitution 
of the tJnlted States. Though the law Itself be falr on its face and impartial 
in appearance, yet, if it la applied and administered by public authority with 
an evil eye and an unequal hand, so as practieally to make unjust and il- 
légal discriminations between persons in slmilar circumstances, material to 
their rlghts, the déniai of equal justice is stlU within the prohibition of the 
Constitution." 

This doctrine in our opinion is totally inapplicable to the facts of 
the présent case. 

It may well be that the interprétation and application of a law of 
the state by the properly constituted authorities control its meaning 
within the purview of the Constitution ; but most obviously such inter- 
ptetation and application of it by private citizens, the défendant car- 
riers in this case, can hâve no such eflfect. If it could, lawbreakers 
might, by their continued violation of a law, convert their own law- 
lessness into law, and the lawbreaker and not the lawmaker might be- 
come its final interpréter. 
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[5] Is this statute an invasion of the exclusive prérogative of Con- 
gress over interstate commerce? 

It may be conceded. that, if it applies to interstate transportation, 
it is a régulation oî interstate commerce within the meàning of the 
Constitution. We think this foUows from the doctrine laid down by 
the Suprême Court in Hall v. De Cuir, 95 U. S. 485, 24 L. Ed. 547. 
In that case a law of Louisiana as interpreted by its highest judicial 
tribunal required carriers of interstate commerce when operating 
within the limits of the state to receive colored passengers into cabins 
set apart for white persons. The court said: 

"It [the statute] doès not act upon the business through the local Instru- 
ments to be employed after comlng within the state, but directly upon the 
business as It cornes into the state frbm wlthout or goes out from within." 

This, it was held, interfered directly with the freedom of interstate 
commerce, and therefore encroached upon the exclusive power of Con- 
gress. See, also, Louisville, etc., Ry. Go. v. Mississippi, 133 U. S. 587, 
590, 10 Sup. et. 348, 33 L. Ed. 784, and Chesapeake & Ohio Ry. Co. 
V. Kentucky, 179 U. S. 388, 391, 21 Sup. Q. 101, 45 Iv. Ed. 244. 

For like reasons, the Oklahoma law, if, as properly construed, it 
embraces or relates to interstate commerce at ail, would also be a régu- 
lation of that commerce. It compels carriers when operating in that 
state to exclude colored persons from cars or compartments set apart 
for white persons. The only différence between the Louisiana and 
the Oklahoma law is that the one compels carriers to receive into and 
the other to exclude colored persons from cars or compartments carry- 
ing white persons. They act alike directly upon the carrier's business 
as its passenger crosses the state line. Hence, if one is a régulation of 
interstate commerce, the other must be. The contention, therefore, 
that the provisions of the Oklahoma statute do not amount to a régu- 
lation of interstate commerce, if they concern that commerce at ail, 
is untenable. 

The question, then, is whether that statute when properly construed 
applies to interstate transportation or whether it is limited in its ap- 
plication to that transportation which bas its origin and ending within 
the confines of the state. No provision is f ound in the act indicating 
in any express terms that it was intended to apply to interstate com- 
mefce. AU its provisions concerning the subject of législation are 
gênerai. 

Thus section 1 provides that "Bvery raihmy ,company * * * 
doing business in this state, *. * * shall provide separate 
coaches," etc. Sections 2 and 6 make it unlawful "for any persoii" to 
occupy any waiting room or ride in any coach not designated for the 
race to which he belongs. While, therefore, the language of the act 
literally construed is comprehensive enough to include railroads do- 
ing interstate business and include passengers while making interstate 
trips, it neither in express terms nor by any implication other than 
that involved in the gênerai language employed manif ests any inten- 
tion to invade the exclusive domain of congressional législation' on the 
subjéct of interstate commerce. 

Local transportation or that which is wholly within the state only. 
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being within the competency of the state Législature, would naturally 
be presumed to hâve been aîone contemplated in the-law enacted by_it. 
The constitutional inhibition againsl a state legisiating concerning in- 
terstate commerce and the uniform décisions ôf courts of high and 
controlling authority emphasizing and enforcing that inhibition, with- 
out doubt, were actually as; well as constructively known to the mem- 
bers of the Législature of Oklahoma. It is unreasonable to suppose 
they intended to legislate upon a subject known by them to be beyond 
their power and upon which an attempt to legislate might imperil the 
vahdity of provisions well within their power. Any other view would 
imply insubordination and recklessness which cannot be imputed to 
a sovereign state. This conclusion is supported by abundant authority. 

In the case of Louisville, etc., Ry. Co. v. Mississippi, supra, a stat- 
ute of Mississippi similar to that under considération requiring ail rail- 
roads carrying passengers in that state to provide equal but separate 
accommodations for the white and colored races, and obliging the con- 
ductors of passenger trains to assign eàch passenger to his appropriate 
car, was under considération. The case was a writ of error to the 
Suprême Court of Mississippi which had ruled (Louisville, N. O. & 
T. Ry. Co. V. State, 66 Miss. 662, 6 South. 203, 5 L. R. A. 132, 14 
Am. St. Rep. 599) thàt the statute, although gênerai and comprehen- 
sive in its language, was intended to affect only commerce within the 
state, and was therefore not in violation of the commerce clause of 
the Constitution. 

The Suprême Court in its décision had regard to the interprétation 
of the statute by the Suprême Court of Mississippi, and hejd that 
commerce whdlly within a state was not subject to the constitutional 
provision, and as a necessary conséquence that the law was not an in- 
fraction of the commerce clause of the fédéral Constitution. 

In Chesapeake & Ohio Ry. Co. v. Kentucky supra, a statute was 
under considération requiring ail railroads to furnish separate coaches 
or compartments of equal convenience and accommodation for its 
wliite and colored passengers, empowering conductors to assign each 
white or colored passenger to his appropriate car or compartment, and 
authorizing them to décline to carry any passenger Avho refused to 
occupy such car or compartment. The language of the statute was, 
literally speaking, sufSciently comprehensive to include Interstate as 
well as intrastate transportation. In deciding the case the Suprême 
Court reviewed the Mississippi Case and Plessy v. Ferguson, supra, 
and also the case of Ohio Val. Ry.'s Receiver v. Lander, decided by 
the Court of Appeals of Kentucky, 47 S. W. 344, 20 Ky. Law Rep. 
913. It quoted liberally from the last-mentioned case upon the au- 
thority of which the case then under considération had been decided 
by the Kentucky court, to the effect that the Kentucky Législature did 
not intènd by the gênerai language there employed to embrace trans- 
portation of Interstate passengers, btit only domestic or intrastate pas- 
sengers. The Suprême Court then said : 

"This ruling effectnally disposes of the argument tbat the act must be 
construed to regulate the travel or transportation on railroads of ail white 
and colored passengers, wliile they are in the state. ♦ * ♦" 
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But thé court added : 

"tnde^d, we are by no means satisfled that the Court of Appeals dld not 
gJve tlie correct construction to this statute in llràiting its opération to domes- 
tie commerce. It Is searcely .courteous to Impute to a Législature the enact- 
ment of a law whlch it knew to be unconstitutional, and, if it were well set- 
tled tbat a separate coach law was unconstitutional as applied to Interstate 
comnierce, the law a'pplylng on Its face to àll passengers should be limlted 
to such as the Législature were compétent to deal with. * * * While we 
do not deriy the force of the railroad's argument in this connection, we cannot 
say that the General Assembly would not bave enacted this law if it had 
«upposed it applied only to domestic commerce ; and, if we were in doubt on 
that point, we sliould unliesitatingly defer to the opinion of the Court of 
Appeals, which held that it would give it that construction if the case called 
for it." 

In thè rilore récent case of Chilès v. Chesapèâke & Ohio Ry. Co., 
218 U. S. 7X, 30 Sup. Ct. 667, 54 L. Ed. 936, decided May 31, 1910, 
the Supreihe Court again considered the contention of a colored per- 
son made'under the Kentucky statute that he could not be required 
to octiipy a car set apart exclusively for the trànsportation of persons 
of hîs racè. It there reviewed its own décisions on the subject which 
haye alreàdy been referred to, and refrained from discussing the con- 
stitutionâl réfetraint upon state Législatures based upon the distinction 
between whitë and colored races, on thé ground, as stàted in the opin- 
ion, that it had been so much discussed in their own cases reviewed 
and cited "that we are felieved from further enlargement upon it." 
The judgment of the state court against the contentions of the colored 
person was'àffîrtned; the court seëming to regard the great question 
now in conttbversy as foreelosed. 

From ihe foregoing it appears to us that the décisions of the Su- 
prême Court point to a hatmonious and consistent attitude on its part 
adverse tô' complainants' présent contention, and, while some of the 
décisions are fortified by local courts' interprétation of statutes, there 
seems to be a willing acquiescence in the interprétation so placed upon 
them. " • ' '' 

Our own court likewise stands committed to a principle leading in- 
evitably to the same resuit. In the case of Butler Bros.Shoe Co. v. 
United States Rubber Co., 84 C. C. A. 167, 156 Fed. 1, we had before 
us the right of a foreign corporation doing business in Colorado to 
recover on certain contracts made by it with a domestic corporation. 
The défense was that the foreign corporation had not qualified to do 
business in Colorado and had not paid the annual license tax required 
by ail foreign corporations by the Constitution and statutes of that 
State as a condition for doihg business therein. This court, speaking 
by Sanborn, Circuit Judge, said: 

"If the Constitution and statutes of Colorado are to be Ihterpreted to mean. 
as they clearly reàd, to prohibit every foreign corporation from exercising 
any çorporate power whatever, or doing any business whatever, in the state, 
unless they pay the fées and the annual license tax which this législation 
requires as a condition thereof, they are unconstitutional and void, so far as 
they apply to Interstate commerce conducted by foreign corporations or suits 
for and against them in the national courts. There is, however, another view 
of this case which is hoth reasonable and persuasive. The law upon the 
subject 'wiilçh has been considered was the same when the Colorado Consti- 
tution was adopted and when her statutes were enacted that It is to-day, 
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and the légal presumption, in the absence of persuasive évidence of another 
purpose, is that the people and the Législature of that state iutended in the 
adoption of thls Constitution and the enaetment of thèse laws to obey the 
suprême law of the land, that they intended to prohibit the dolng of intra- 
state business only * • * * without a license from their state. Hence this 
Constitution and thèse statutes should be read and interpreted. if possible, 
in tlie llght of this presumption, so that they will not conflict witU the Con- 
stitution and the laws of the United States. * * • An interprétation of 
this législation so it may conform to the national law, and so thaf aets done 
in undoubted violation of its plain terms may be held to be without its true 
meauing and purpose, is rational and just, and it is supported by high au- 
thority." 

The Employer's Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 
L. Ed. 297, are thought to be authority against the conckision reached 
by us in this case. In those cases it was held that the act of Congress 
approved June 11, 1906 (34 Stat. 232 [U. S. Comp. St. Supp. 1909, 
p. 1148]), subjecting any common carrier engaged in trade or com- 
merce in the District of Coltimbia or in any territory of the United 
States or between the states to liability to "any of its employés," etc., 
was unconstitutional. Careful considération of the opinions, however, 
has convinced us that the unconstitutionality of the act was not made 
to rest solely upon the provision creating a liability to "any" employé 
of a railroad company whether he was eneaged in interstate commerce 
or not. As pointed out by Mr. Justice White, who wrote the opinion 
of the majority, the act of Congress had relation not only to railroads 
doing transportation business between the states, but to those engaged 
in that business within the District of Columbia and within any of 
the territories of the United States over which Congress had plenary 
législative power. It might in the District of Columbia and territories 
regulate the relation of carrier to employé in both inter and intra state 
transportation. Hence came the dilemma. If: the words "any em- 
ployé," etc., were limited to such employé as was engaged in inter- 
state commerce, as argued in support of the constitUtionality of the 
act, it would destroy its applicability to ail railroad employés engaged 
otherwise than in interstate commerce in the District of Columbia and 
territories. Mr. Justice White, speaking of this situation, said: 

"Thus it would come to pass, If we could bring ourselves to modify the 
statute by writing In the words suggested — that is, by causing the act to read 
'any employé when engaged in interstate commerce' — we would restrict the 
act as to the District of Columbia and the territories, and thus destroy it in 
an Important particular. To write into the act qualifying words, therefore, 
would be but adding to its provisions in order to save it in one aspect, and 
thereby to destroy It in another ; that is, to destroy in order to save and to 
save in order to destroy." 

He then adds: 

"Of course. If it can be lawfully done, our duty Is to construe the statute 
so as to render It constitutional. But this does not imply, if the text of an 
act is unambiguous, that it may be rewritten to accomplish that purpose. 
Equally clear is it, generally speaking, that, where a statute conta ins provi- 
sions whioh are constitutional and others which are not, effect may be given 
to the légal provisions by separating them from the illégal. But this applies 
only to a case where the provisions are separable and not dépendent one 
Upon the other, and does not support the contention that that which is indivi- 
sible may he divided. Moreover, even In a case where légal provisions may 
-be severed from those which are illégal, In order to save, the rule applies 
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onîy whe're It Is' plain that Conîrress would hâve enacted tbe législation with 
the tmcon'stitutional provisions eliminated." 

Bécause, therefore, of the disposition of the Suprême Court uni- 
formly shown in prier cases of Uke character to that novv before us, 
we cannot believe the Employers' Liabihty Cases, involving as they 
did a totally différent subject and one complicated by statutory pro- 
visions which would hâve been irreconcilable if the desired limita- 
tion had been imposed, were intended to be appUcable to a case Hke 
this, or that on their authority we are required to overturn a well 
understood national policy concerning a troublesome interracial ques- 
tion. 

The doctrine of this court as announced in Denver & R. G. R. 
Co. v. Wagner, 92 C. C A. 527, 167 Fed. 75, 81, and that of the 
Siipreme Court as stated in the Employer's Liability Cases, is that 
the légal provisions of the statute may be severed from those which 
are illégal, "where it îs plain that Congress would hâve enacted 
the législation with the unconstitutional provisions eliminated." Ap- 
plying this rule to the présent case, we hâve no doubt the Législature 
of Oklahoma would hâve enacted the statute in question had it in 
terms related only to domestic transportation. Why? As already 
pointed out, it knew it could go no f urther. It knew that législa- 
tion regulàting Interstate commerce was beyond its power. Most 
obviously, then, it would not hâve imperiled the séparation of the 
races in domestic transportation which, with out doubt, comprehended 
the great bulk of that which materially concerned the convenience 
and sensibilities of the people of the state by deliberately invading 
the forbidden field of Interstate commerce. 

Our conclusion is thàt the act 6î Oklahoma is not violative of the 
commerce clause of the Constitution. 

It is next contended that the demurrer to the bill was improperly 
sustained because its averments disclosed that the défendant rail- 
road companies were not in fact furnishing for the negro race 
coaches or waiting rooms equal in point of comfort or convenience 
to those furnished for the white race ; that complainants were there- 
by damaged and thaf they could secure relief of this kind as in- 
cidental to the injunctive relief prayed for. It is argued that equity 
has jurisdiction to avoid a multiplicity of suits and also because 
no adéquate rémedy could be had at law. 

[6] ,T?he, allégations of the bill thus brought into judgment are as 
follows : . , 

"That, notwithstanding the terms of said act of Congress and of the Con- 
stitution of the State of Oklahoma. the said above-naméd défendants and 
éach of them ape maklnfi; distinctions in the civil riglits of y our orators and 
of ail other pel-sons of Oie. negro race and persons of the white race in the 
eonduet and opération of its trains and passenger service in the state of Okla- 
homa, in this, to wlt: that equal eomforts, eonvenlences, and accommodations 
will not he provided for your orators and other persons of the negro race; 
tliat said passenger coaches are not constructed or maintained so as to enable 
persons^ of the negro race to be r'rovitled with separate aud equal toilet and 
waiting rooms for malé and female passengers of «aid negro race, nor hâve 
equal smoking car accommodations, nor separate and eqnal chair cars, slpep- 
ing.carsi'iaud dining car accommodations bjvprovlding for youFi arators an4 
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other persons of the negro race who may liecome passengers on çaid railroad, 
that sçparate waiting rooms wlth equal eomforts arid conveniences hâve been 
01- are bound to be constructed by said défendants and eaeh of them for your 
orators and othér persons of the negro race deslring to beconie passengers 
on said railroad, and that said orators are uot belng and will not be provided 
wlth equal accommodations wlth the white race under the provisions of said 
act" 

Thèse allégations are too vague and uncertain to constitute a cause 
of action either in equity or at law. Moreover, the suit was_ in- 
stituted before the Okiahoma statute went into effect. Of course, 
therefore, no cause of action for damages could be stated. But, even 
if that were possible, such incidental légal relief could not be awarded 
in this case after the main injunctive relief sought by the bill and 
which was alone prayed for had been denied. Mitchell v. Dowell, 105 
U. S. 430, 26 L. Ed. 1142; Lewis Publishing Co. v. Wyman (C. C. A.) 
182 Fed. 13, decided August 20, 1910, and cases cited. 

Some questions of practice were argued at the bar and in the 
brief of counsel, but the disposition of the case on its merits dis- 
penses with any considération of them. 

The decree below is affirmed. 

SANBORN, Circuit Judge (dissenting). The fourteenth amend- 
ment to the Constitution of the United States provides that : 

"No State shall make os enforee any law whieh shall abridge the privilèges 
or imnranitles of citizens of the United States, * * * nor deny to any 
person wlthin its jurisdiction the equal protection of the laws." 

If each of two citizéns of unobjectionable mental, moral, and physi- 
cal character, one a white man and the other a colored man, tenders 
and pays to one of the défendant railroad companies in Okiahoma 
that is operating upon its traips chair cars, sleeping cars, and dining 
cars the same lawful rate for his transportation between the same 
places in a chair car, or in a sleeping car, and for the customary use 
of a dining car on his journey, and the white man is furnished by 
the Company with his ride in a chair car, or in a sleeping car, and 
with his dinner in the dining car, and the railroad company by au- 
thority of the separate coach law of Okiahoma, solely by reason of 
his color, prevents the colored citizen from riding in or using ail 
of those cars and ail other cars of a similar character, ejects him from 
any such car into whîch he enters, and refuses to carry him at ail 
unless he rides in an ordinary coach, is the colored citizen accorded: 
"the equal protection of the laws" enjoyed by the white man and- 
the unabridged privilèges and immunities of citizenship which he 
'enjoyed before this coach law was enacted? To me this question 
seems to bear its oivn answer, and after repeàted readings of the 
opinion of the majority my min'd still refuses to assent to any other 
than the négative answer to this question. The majority answer it 
in the affirmative, They argue that the railroad companies cannot 
afford'to hatil separate chair cars, sleeping cars, or dining cars for 
colored citizéns, and meet their complaint with the felicitous words : 

' "The prineiple of equality of service' hetween the two races in Okiahoma 
contemplâtes substantlal sinillaritybf service, and this only whMi conditions 
and cSi-cumstances under >Yhieh it i^ réqiiired are substantlally the same." 
186 F.— 62 
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But nô séparate chair cars or sleeping cars or dining cars for 
the members of the two races are required of the companies to en- 
able them to give to colored citizens ail the comforts and con- 
veniences of travel which they furnish to the white citizens. They 
may furnish them in séparate compartments in the same chair cars, 
sleeping cars, and dining cars that are occupied by the whites, and, 
if this séparate coach law of Oklahoma is unconstitutional, they may 
pro.vide the colored citizens with equal service in the same cars oc- 
cupied by white persons without séparate compartments. 

Nor are the rights of citizens to unabridged privilèges and im- 
munities and to the equal protection of the ïaws measured by the 
expense or inconvenience to railroad companies that the existence 
and enf orcement of those rights may entail. While the expense 
ahd inconvenience to the railroad companies of maintaining séparate 
coaches . and compartments for the two races is a matter worthy of 
serions considération by a state when it is determining the question 
whether or not such a requirement is a reasonable exercise of its 
police power, the constitutional rights of citizens to their privilèges 
and immunities and to the equal protection of the laws are not dé- 
pendent upon sueh considérations, nor upon the varying conditions 
and circumstances which rnay surround them. 

As I understand the fourteenth amendment to the Constitution, 
the purpose of its enactment, its express, terms, and its légal eiïect 
are to prohibit the conditioning of the privilèges and immunities of 
citizens and the equal protection of the laws by the respective con- 
ditions and circumstances , in, which citizei^s may find themselves, and 
to secure to those sufferjng under adverse conditions and unfavor- 
able circumstances the samp civil rights and the same protection of 
the laws that the more fortynate and prospérons enjoy. Citizenship, 
and citizenship alone, under.this aniendment to the Constitution, en- 
titles every man, vvhite or black, to ail, hj^ civil rights and privilèges 
iiuiabridged by the action or législation of'any state and to the equal 
protection of ail the laws. Before the law, by the express terms of 
the^ fourteenth amendment, ail citizens are equal in their civil rights, 
and the hurablest is the pepr of the most powerf ul. It regards a citi- 
zen as a citizen, and takes no account of his surroundings or of.his 
color when his civil rights, as guarante,ed by this the suprême law of 
the land, are involved. . . , 

Distances in the state of Gklahoma are raagnificent, so great that 
the time necessarily occupied in many, journeys within that state 
far exceeds 12 hours. : ;Wou,ld one trayeling through the day who 
was forbidden to purchase and take his dinner in a dining car upon 
his train which the railroad company furnished to his companion 
travelers be pf the opinion that the service provided for him was 
equal in corityenience or comfort to that furnished to his ççxmpanions ? 
Would oniCiiridJng ail night upon a train that. carried a sleeping car 
who was legailly expelled from or forbidden by law to enter or oc- 
cupy it >believe that he was provided with equality of service, or 
equal comforts and conveniences with his companions who were per- 
mitted to purchaise berths and beds therein? Is one who is ex- 
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cluded from a chair car with the use o£ which his traveling companions 
are furnished provided with the same or equal service, convenience, 
and comfort with his companions? The complaint in this case is not 
that the state or the défendant railroad companies required white 
and colored citizens to occupy separate cars or separate compart- 
ments. It is that the state of Oklahoma by means of its separate 
coach law authorizes the défendants to deny to colored citizens faciH- 
ties, comforts, and conveniences substantially equal to those which 
they give to white citizens. ' 

tJnder the common law and under the Constitution of the United 
States before the enactment of this Oklahoma statute, railroad com- 
panies in that state were legally bound to furnish equality of serv- 
ice, comforts, and conveniences of travel to white and colored citi- 
zeniS' withotit discrimination against either. The colored citizen had 
the légal right to thèse facilities, comforts, and conveniences, and 
that right was as effectively protected by the law as was that of 
the white man. He had the same right as the white citizen to the 
use of chair cars, dining cars, and sleeping cars furnished by the 
carrier, and any infring-ment of that right was as actionable and 
remediable as was the infringement of any white man's right to such 
a use. 

The f ourteenth amendment to the Constitution : provides that : 

"Ail persons born or natiirallzed in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state wherein 
they réside." 

And that: 

"No stàte shail maUe or énforce any law which shall abrldge the privilèges 
or immunlties of citizens of the United States ; nor shall any sfate deprive 
any person of life, liberty, or property vvitliout due process of law ; nor deny 
to any person wlthin its jurisdiction the equal protection of the laws." 

This Oklahoma statute provides that the railroad companies in 
that state shall furnish separate coaches or compartments equal in 
points of comfort and convenience for the members of the white and 
the colored races (section 1); that each coach or compartment shall 
bear letters indicating the race for which it is set apart ( section 2) ; 
that the railroad companies may haul sleeping cars, dining cars, and 
chair cars set apart exclusively for white passengers or exclusively 
for colored passengers (section 7) ; that any passenger who rides in 
any coach or compartment not designated for his race, after having 
been forbidden so to do by the conductor in charge of the train or 
car, shall be guilty of a misdemeanor and upon conviction thereof 
shall be fîned not less than $5 nor more than $25 (section 6); that 
any conductor in charge of a train shall hâve authority to refuse any 
passenger admittance into any coach in which he is not entitled to 
ride under the act, and that it shall be his duty to remove from the 
train or coach any passenger not entitled to ride therein, and that, 
if he knoWingly refuses to do so, he shall be guilty of a misdemeanor 
and subject to a fine of not less than $50 nor more than $500, and 
neither the cômpany nor the conductor shall be liable for damages on 
aecount of any such removal (section 10). Does not this law abridge 
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the privilèges and immunities held by colored citizensbeforeits pas- 
sage? They had the same right and privilège as whité men to ride 
in chair cars, in sleeping carsy and in dining cars before this law 
was passed, and the railroad companies were liable in damages for 
any infringement of that right. This law deprives them of that right 
and privilège, and subjects them ta a fine of from $5 tô $25 for 
attempting to exercise it; for the railroad companies comply with 
this law when they set apart and mark for white passengers ail 
their chair cars, ail their dining cars, and ail their sleeping cars and 
only furnish separate compartments equal to each other in points 
of comfort and convenience in coaches, however inferior ail thèse 
compartments and coaches may be in comfort and convenience to the 
chair cars, the sleeping cars, and» the dining cars. Thèse separate 
compartments or coaches may be under this law se. inconvénient 
and comfortless that no white passengers will use them,: that ail the 
white passengers will ride in the chair cars, or in the sleeping cars 
so that none but colored citizens can be f ound in the separate coaches 
or compartments. Nor may one readily wink so hard as not to per- 
ceive that this may be the natural efifect of this law; for, if carriers 
may set apart ail their chair cars for white passengers exclusively, 
their separate compartments for white persons in coaches may be 
very restricted, and the comforts and conveniences of thèse, coaches 
very inferior. 

Does this act deprive colored citizens of the equal protection of 
the laws? Before its passage colored citizens had the privilège and 
right to ride in the chair cars, the sleeping cars, and the dining cars 
operated by the railroad companies, and that right was protected by 
the law which gave them damages for its inf ringements. By the 
■express terms of this statute that protection is withdrawn, they can 
recover no damages for any infringement of this civil right, and 
they are subjected to fines of from $5 to $25 for every attempt to 
exercise it. Thèse considérations leave my mind no avenue of escape 
from the conclusion that this Oklahoma statute abridges the priv- 
ilèges and immunities of the colored citizens of that state and de- 
privés them of the equal protection of the laws. 

Nor is any authority cited by the majority in conflict with this 
conclusion. None of the laws considered in those cases, neither 
the statute of Louisiana (Laws of Louisiana 1890, No. 111, p. 152- 
Plessy v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 41 L. Ed. 256), 
nor the statute of Mississippi of March 2, 1888 (Acts 1888, c. 27), 
which is considered in Louisville, etc., Railway Company v. Missis- 
sippi, 133 U. S. 587, 588, 10 Sup. Ct. 348, 33 L. Ed. 784, nor the 
act of Kentucky of May 24, 1892 (Laws of Kentucky 1891-1892- 
1893, c. 40, p. 63), treated in Chesapeake & Ohio Ry. Co. v. Ken- 
tucky, 179 U. S. 388, 21 Sup. Ct. 101, 45 L. Ed. 244, either authorized 
or permitted the railroad companies to deny to colored citizens ac- 
commodations equal in convenience and comfort to those provided for 
white citizens. None of thèse statutes either empowered or permit- 
ted railroad companies to exclude from their chair cars or sleeping 
cars or dining cars ail colored citizens, or to deprive colored pas- 
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sengers of the same right that the white pàssengers had tb equal 
accommodations or to légal protection for that right. On the other 
,hand,,each of thèse statutes expressly required the accommodations 
to the citizens of the two races to be equal, and the Kentucky statute 
prohibited any "différence or discrimination in the quality, conven- 
ience or accommodations in the cars or coaches set apart for white 
and colored passengers." Section 2. 

In Plessy v. Ferguson, 163 U. S. 537, 16, Sup, Ct. 1138, 41 L. 
Ed. 256, the Suprerne Court held only that the Louisiana' statute 
which expressly required the accommodations furnished by the car- 
riers to colored citizens, to be equal to those provided for white 
citizens was not unconstitutional because it required railroad com- 
panies to carry the members of the two races in separate coaches 
or compartments. 

The cases of Louisville, etc., Ry. Co. v. Mississippi, 133 U. S. 
587, 10 Sup. Ct. 348, 33 L. Ed. 784, and Chesapeake & Ohio Rv. 
Co. V. Kentucky, 179 U._ S. 388, 21 Sup. Ct. 101, 45 L. Ed. 244, 
were prosecutions of railroad companies for failures to proyide 
separate coaches under the Mississippi and Kentucky statutes cited 
above, and neither of them presented any question of the rights of 
colored passengers under the fourteenth amendment or under the 
statutes themselves, as is clearly stated by the Suprême Court in 
133 U. S. 589, 10 Sup. Ct. 348, 33 L. Ed. 784, in thèse words: 

"It wUl also be observed that thls is rot a civil action brought by an individ- 
nal to reeover damages for being compelled to occupy one partieular com- 
partment, or prevented from riding on the train, and lience there is no ques- 
tion of Personal insuit or alleged violation of Personal riglit." 

In Chiles v. Chesapeake & Ohio Ry. Co., 218 U. S. 71, 30 Sup. 
Ct. 667, 54 L. Ed. 936, the only question presented was whether or 
not a railroad company in the absence of statu tory authority might 
lawfully separate white from colored passengers on condition that 
it furnished them equal accommodations, and its right so to do was 
upheld. The fourteenth amendment is leveled only at the action 
of a State, and, as no state action was in question in this case, the 
rights and privilèges of colored citizens under that amendment were 
neither considérée! nor adjudged. 

The Oklahoma statute expressly authorizes every railroad com- 
pany doing business in that state, by its mère arbitrary will, to mark 
ail its chair cars, ail its sleeping cars, and ail its dining cars hauled 
in that state for white persons exclusively and to provide none for 
colored persons, or to mark them ail for colored persons exclusively 
and to haul none for white persons. It thereby authorizes any such 
railroad company to deprive ail passengers for whom it does not 
mark thèse classes of cars of the privilège and right to use them 
which they had before this act was enacted of the equal protec- 
tion of that right by the laws, which they had before that act was 
pasried, and subjects them to a fine for attempting to exercise this 
right. Suppose the railroad companies doing business in Oklahoma 
should mark ail their chair tars, ail their sleeping cars, arid ail their 
Gining- cars for colored passengers exclusively, should exclude ail 
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white passengers therefrom, and should provide no cars of thèse 
classes for white passengers in the same way that they now desig- 
nate ail such cars for white passengers exclusively, exclude colored 
passengers, and haul no cars of thèse classes for colored passengers ; 
would any one conceive that white passengers were f urnished with 
equality of service with colored passengers, or that their privilèges 
and immunities were not abridged by this law, or that they were 
not deprived of the eqijal protection of the laws thereby, when in 
this way they wOuld be deprived of ail protection of their previous 
right and privilège to the equal use of such cars and made liable to 
fine for attempting to exercise that right, while the same right and 
privilège of colored persons to that use would remain undisturbed 
and securely protected by the law? 

The validity of this statute under the fourteenth amendment is 
not conditioned by the character of the parties empowered to de- 
tejrmine what citizens ma:y use the chair cars, the sleeping cars, and 
the dining cars. It is not conditioned by the answer to the question 
whether such parties are public officiais or private citizens. Nor 
is it conditioned by the' manner of the exercise of this power or by 
the answer, to the question whether it is exercised fairly and justly 
or "with an eyil eyè and an unequal hand" ; for the proposition is 
Self-evidènt that whénevfe;r a privilège and right of person or of 
property, whehever àny 'civil right of any persons or of any class qf 
persons, or its légal protection is made dépendent by law upon the 
arbîtrâry will of third persons that right is not only abridged, but 
it is destroyéd, it' is no Ibngei" a right, and the equal protection of the 
law is entirely withdrawn frbm it. 

While the Suprême Court in Yick Wo v. Hopkins, 118 U. S. 356, 
held ât page 373, 6 Sup. Clj. 1064, at page 1073 (30 L. Ed. 220), that, 
''though the law itself be,fair on its iace and impartial in appearance, 
yet, if it is applied and administered by public authority with an evil 
eye and an unequal hand, so as practically to make unjust and illégal 
discriminations betwçen persons in similar circumstances, material 
to their rights, the déniai of equal justice is still within the prohibi- 
tion of the Constitution," yet it had also held in the earlier part 
of the opinion in that case that an ordinance of the city of San 
Francisco violated the fourteenth amendment of the Constitution, 
and was void because it made the right and privilège of citizens to 
conduct laundries in that state dépendent upon the arbitrary will 
of the board of supervisors. It supported that conclusion by extend- 
ed argument and numerous authorities, and said : 

"When we consider the nature and theory of our institutions of govern- 
ment, the principies upon wbich they are supposed to rest, and review the 
history of their development, we are constrained to conclude that they do 
not mean to leave room for thé play and action of purely Personal and ar- 
bitrary power; *. * * for the very idea that one man niay be compelled 
to hold his llfe, or the means of living, or any material right essential to 
the enjoyuient of life, at the mère will of another, seems to be intolérable 
In any eountry where freedom prevails, as being the essence of slavery It- 
self." 118 U. S. 369, 370, 6 Siip. Ct. 1064, 1071 (.30 L. Ed. 220). 

This statute which authorizes railroad çompanies at their arbitrary 
wih to deprive citizens of their civil rights, which takes away ail 
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remedy for such a deprivation and subjects thosé so deprived to fines 
for endeavoring to enforce those rights, is as obnoxious to the Con- 
stitution as a law whiCh directly destroys them. 

The true interprétation of the fourteenth amendment is to be 
found in the décisions of the Suprême Court when it was composed 
of those great jurists who had been active in public affairs when it 
was proposed and enacted and who could not fail to know its purpose 
and its meaning. In Strauder v. West Virginia, 100 U. S. 303, 306, 
25 Iv. Ed. 664, that court said : 

"Tlils Is one of a séries of eonstitutional provisions tiaving a common pur- 
pose, namely, securing to a race recently emancipated, a race that through 
many générations liad been held In slavery, ail the civil rights that the su- 
perlor race enjoyed. * * * They especlally needed protection against 
unfrlendly action in the states where they were résident. It was in view of 
thèse considérations the fourteenth amendment was framed and adopted. 
It was designed to assure to the colored race the enjoyrùent of ail the civil 
rights that under the law are enjoyed by white persons, and to glve to that 
race the protection of the gênerai government, In that enjoyinent, whenever 
it should be denled by the states. It not only gave citlzenship and the privi- 
lège of citlzenship to persons of color, but it denied to any state the power 
to withhold from them the equal protection of the laws and authorized Con- 
grëss to enforce its provisions by appropriate législation. * * * It or- 
dains that no state shall deprive any person of life, llberty, or property 
without due process of law, or deny to any person withln its jurisdiction 
the equal protection of the laws. AATiat is this but declarlng that a law in 
the states shall be the same for the blacïc as for the white ; that ail persons, 
whether colored or white, shfill stand equal before the laws of the states; 
and, in regard to the colored race for whose protection the amendment was 
primarily designed, that no discrimination shall be made against them by 
law because of thelr color? The words of the amendment, It is true, are 
prohibltory, but they contain a necessary implication of a positive Immunity, 
or rlght, most valuable to the colored race — the right to exemption from 
unfrlendly législation against them distinctly as colored — exemption from 
légal discrimination implying inferiorîty in civil soCiety, lessening the secu- 
rlty of thelr enjoynient of the rights which cthers en,ioy and discriminations 
which are steps towards reduclng them to the condition of a subject race." 

This separate coach law of the state of Oklahoma, with its spe- 
cious requirement that the separate coaches or compartments it re- 
quires shall be "equal in ail lioiftts bf comfort and convenience," 
with its actual provision that colored citizens may be excluded with- 
out remedy by carriers from ail the more comfortable and con- 
venient cars they hâul upon their trains in Oklahoma, from the 
chair cars, from the sleeping cars and . from the dining cars, with 
its deprivation of colored passengers of their privilège and right 
which they had before this law was enacted, to ride in and use such 
cars and their comforts and conveniences equally with white pas- 
sengers, with its deprivation of the protection of that right by the 
laws which white passengers still enjoy, and with its imposition of 
fines for attempting to enforce their equal right, in my opinion dé- 
fies the spirit, defeats the purpose, violâtes the express prohibition 
of the, fourteenth amendment, is unconstitutional and vdid. And 
as the complainants allège in their bîll and the demurrers admit that 
the défendants under thè' authority of this law are continually de- 
priving, and will continue to deprive, thèse complainants ôf thèse 
rights secured to them by this amendment, unless they are enjoined 
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by the courts, I am unable to escape the. conclusion that tlie;y, are 
entitled to an injunction ;to prevent what seem to me to be acts 
whose only, but futile, excuse is this law of the state which violâtes 
the Constitution. ^ , , 

This view of the case renders unnecessary any discussion of the 
question whether this statute is void because it constitutes a breach 
of the contract between the people of the state of Oklahoma and 
the people of the nation made by the latter's acceptance of the con- 
dition of their admission as a state prescribed by section 3 of the 
enabling act (Statutes of • Qklahoma 1909, p. 50) that: 

"The Constitution shall be republican in form and shall make no distinc- 
tion in civil or political rights on account of race or color, and sliall net be 
repusnant to the Constitution of the United States and the print-iples of the 
Déclaration of Independence." 

But I do not désire to be deemed to assent to any proposition that 
any terms of the contract between the state and the nation made at 
the time pf its admission may be violated by the former with im- 
punity after the acceptance of its Constitution and its admission into 
the Union. That question was much debated 60 years ago, without 
as within the courts. Leaving it aside hère, the fact that the enabling 
act required, and the people of Oklahoma assented, to the agreement 
that there should be no distinction between civil and political rights 
on account of race or color in that state, is very persuasive that they 
and the Congress of the TJnited States understood this to be the sub- 
stantial meaning of the Constitution of the United States, and in 
my opinion no such distinction should now be permitted to be per- 
petuated. 

There is another reason why the bill in this case should be sus- 
tained. The majority concède that this separate coach law violâtes 
the commercial clause of the Constitution if it embraces or relates 
to intèr'state commerce at ail. Hall v. De Cuir, 95 U. S. 485, 24 L. 
Ed. 547; County of Mobile v. Kimball, 102 U. S. 691-697, 26 L. 
Ed. 238; Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091,^ 29 L. 
Ed. 257;,Wabash, etc., Ry. Co. v. Illinois, 118 U. S. 557, 566-577, 7 
Sup. Ct. 4, 30 L. Ed. 244; Bowman v. Chicago, etc., Rv. Co., 125 
U. S. 465, 488-499, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700. " 

Byits express terrns, vi^hich are free from ail àmbiguity, it applies 
to ail commerce in the transportation by railroad of passengers in 
the state of Oklahoma, to ipterstate to the same extent as to intrà- 
state commerce, to passengers who are brought into, to those who 
are carried 'o;qt of, and to those who are carried through the state 
to the sanpe extent as to those who are transported only within its 
borders. And it is a pénal statute whiçh subjects the former as well 
as the latter to, fines for its violation., It first provides that evéry 
railroad Company doing business in that state shall furnish separate 
coaches and '^jvaiting ropms for the white and negro races, and then 
contâins the following .enactments -yvhich must be amendée! by ju- 
dicial construction by tbe; insertion of the words contained in the 
parenthèses below or by words of sipiilar import in order to exclude 
interstate commerce from its terms and effect: 
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"It shall be unlawful for any person (except passengers who are brought 
Into, or carried tbrough, or out of the state of Oklalioma), to use, oecupy 
or remain in any waiting room, toilet room, or at any water tank in any 
passenger dépôt in that state set apart to a race to wbich he does belong." 
Section 2. 

"Tliê terni negro as used herein includes every person of African descent 
as deflned by the Constitution" (except passengers who are brought into, or 
carried through, or out of the state of Oklahoma). Section 3. 

"It any passenger (except passengers brought into, or carried through, or 
out of the state of Oklahoma), upon a railway train, » * * shall ride in 
any coach, or compartment not designated for his race, after having been 
f orbidden to do so by the conductor of the train or car, or shall remain in 
any waiting room not set apart for the race to wbich he belongs, he shall be 
guilty of a misdemeanor and upon conviction shall be fined not less than five 
nor more than twenty-five dollars. Should any passenger (except passengers 
brought into, or carried through, or ont of the state of :Oklahoma), refuse to 
oecupy the coach or compartment or room to which he or she is assigned 
by the oiîicer of such railway Company, said offlcer shall hare the power to 
refuse to çarry such passenger on his train, and should any passeuger (ex- 
cept pasengers brought into, carried through, or out of the state of Oklahoma), 
or any other person not a passenger, for the purpose of oecupy ing or waiting 
in such sitting or waiting room not assigned to his or her race, enter said 
room, said agent shall hâve power, and it is made his duty, to eject such 
person from such room, and for such neither they nor the railroad conipany 
which they represent, shall be liable for damages in any courts of this state." 
Section 6. 

1. * * « Provided nothing herein contained shall be construed to prevent 
any railway companles in this state from hauling slefeping cars, dinlng or 
chair cars attached to their trains to be used exclusively by either white or 
negro passengers, separately but not jointly." (Except that ail such cars 
shall be equally open to the joint use of those white and negro passengel-s 
who are brought into, carried through, or out of the state of Oklahoma.) 
Section 7. 

When the Suprême Court of a state has construed or has clearly 
indicated by its décisions that it will interpret a statute of a state 
that by gênerai terms embraces subjects within and without the con- 
stitutional power of the state to be limited in its meaning and effect 
to the former, that construction necessarily prevails in ail the courts 
of the state, and practically amends the statute and restricts its prac- 
tical opération and effect to subjects within the constitutional power 
of the state. As no rights of citiz€ns of the United States under its 
Constitution are or can be injuriously affected by a statute thus lim- 
ited, the Suprême Court of the United States and this court hâve 
held that a state law thus amended by judicial législation and limited 
by the highcst coiirt of the state that enacted it may be permitted 
to stand, although it would hâve been unconstitutional and void if 
the Suprême Court of the state that enacted it had interpreted it to 
embràce s'ubjects without as well as within the constitutional power 
of the state, or if in the absence of construction by the highest court 
of the state it embraced such subjects by its terms under the estab- 
lished canons of interprétation. This, and this only, as I under- 
stand thém, is the meaning and the légal effect of the décisions rela- 
tive to this question in Louisville, etc., Ry. Co. v. Mississippi, 133 
U. S. 587, 591, 10 Sup. Ct. 348, 33 L. Ed. 784, Chesapeake & Ohio Ry. 
Co. V. Kentucky, 179 U. S. 388, 395, 21 Sup. Ct. 101, 45 L,. Ed. 244, 
and Butler Brps. Shoe Co. v. United States Rubber Company, 84 C. 
C. A. 167, 185, 156 Fed. 1, 19, cited by the majority. In each of 
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thèse cases the Suprême Court of the state had either expressl)' 
interpreted (133 U; S. 591, 10 Sup. Ct. 348, 33 L. Ed. 7841, or had 
indicated that it wotild interprët (179 U. S. 395, 21 Sup. Ct. 101, 
45 X. Ed. 244; 156 Fed. 19, 84 C. C. A. 185), the statute in ques- 
tion to be limited in its meaning and eiïect to the subjects within 
the constitutional power of the state. Thèse décisions, however, 
fail to consider or to détermine, as it seems to me, the question 
which the statute in hand présents. The Suprême Court of Okla- 
homa has not construed, restricted, or limited this law, nor has it 
given any intimation that it will ever do so. If, when this statute 
cornes before that court for construction, it holds that this law means 
what it clearly and repeatedly déclares, that every passenger whether 
interstate or intrastate is subject to its provisions and its fines, the 
statute is unquestionably violative of the commercial clause of the 
Constitution and void. And, in the absence of any construction by 
that court, this statute must be equally violative of the Constitution 
if its true interprétation and efifect is to subject interstate passengers 
to its provisions and penalties. We are therefore remitted in the con- 
sidération and décision of this case to the law and to the established 
ruies for the construction of statutes for an answer to the question 
whether or not the national courts may by judicial construction amend 
a statute 'which in plain terms applieS without discrimination to sub- 
jects without and subjects within the constitutional power of the state 
so as to exclude the former and include the latter in order to take the 
law out f rom under the ban of the Constitution. This question, under 
circumstances similar to' thOse under which this statute comes before 
this court, has been repeatedly answered by the Suprême Court and 
by this court. ■ : ' . , 

In United States v. Reese, 92 U. S. 214, 218, 221, 23 h. Ed. 563, 
Congress had enacted a law which prescribed punishment for the 
unlawful refusai to accèpt votes from ail voters while its constitu- 
tional power was limited to prescribing the penalty for refusing to 
receive votes "on accoùnt of the race, color, or previous condition 
of servitude of the voter." The contention of the government was 
that theact wâs constitutional as to ail refusais to receive votes on 
account of the race, color, etc., of the voter, and that it could be 
sustained to this extent and permitted to fail in other cases, because 
the two classes of cases ahd the two portions Of the act applicable 
to theni were readily sepârable. But the argument failed. The Su- 
prême Court said : 

"We are therefore dlrectly called upon to décide whether a pénal statute, 
which is in gênerai language broad énough to cover wrongful acts without 
as well as withlii the constitutional jurisdictlon, can be limited by judicial 
construction ;so as to make it opérate onïy on that which Congress may right- 
f uUy prohibit and punish. : For this purpose, we must take thèse sections 
ol the statute as they are. We are not able to reject a part which is uncou- 
stitutional, ahd retain the reinainder, because it is not possible to separate 
that which is ùnconstitutlonàl, if tKere be any such, from that which is not. 
The prtiposed effect is not toi be attalned by striking out or disregarding words 
that are in thç section, but by inserting those that are not now there. EacU 
of the sections must stand as a whole or fail together. The language is plain. 
There is no room for construction, unless it be as to the effect of tbe Constl- 
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tution. The question, then, to be detènnlned, Is whether we can introduce 
words of limitation Into a pénal statute so as to make"it spécifie, when, as 
expressed, it is gênerai only." 

In Trade-Mark Cases (United States v. Steffens) 100 U. S. 82, 
25 L. Ed. 550, Congress possessed the constitutional authority to 
protect trade-marks in interstate and foreign commerce, and it enact- 
ed a statute which by its terms protected trade-marks in ail com- 
merce. The court was urged to restrict this law by construction to 
trademarks in interstate and foreign commerce and to svistain it. 
But it cited and quoted from the opinion in the Reese Case, and held 
the act unconstitutional. 

In Virginia Coupon Cases (Poindexter v. Greenhow) 1 14 U. S. 270, 
5 Sup. Ct. 903, 962, 29 L. Ed. 185, the same argument was again met 
and overthrown with this déclaration, which was subsequently quoted 
and affirmed in Income Tax Cases ( PoUock v. Farmers' Loan & Trust 
Co.) 158 U. S. at page 636, 15 Sup. Ct, àt page 920 (39 L. Ed. 1108) : 

"It is undoubtedly true that there œay be cases where one part of a stat- 
ute may be enforced as constitutional, and another be declared inoperative 
and void, because unconstitiitional ; but thèse are cases where the parts are 
so distinctly separable that each can stand alone, and where the court is 
able to see and to déclare that the Intention of the Législature was that the 
part pronounced valid should be enforceable, even though the other part 
should fail. ïo hold otherwlse would. be to substitute for the law intended 
by the Législature: one rthey may never hâve been willing by itself to enaçt." 

In Spraigue v. Thompson, 118 U. S. 90, 94, 6 Sup. Ct. 988, 30 L. 
Ed. lis, the Législature of Georgia had enacted a statute which would 
hâve been valid if it had not contained certain unconstitutional excep- 
tions. The Suprême Court of that state sustained it upon the ground 
that the body of the act was readily separable from the exceptions 
The Suprême Court reversed that décision, and said: 

"It was held, however, by the Suprême Court of Georgia, in the case now 
before us, that so much of the section as makes thèse illégal exceptiops may 
be disregarded, so that the rest of the section as thus read niay stand, upon 
the principle that a separable part of a statute, which is unconstitutional, 
may be rejected, and the, remainder preserred and enforced. But the in- 
superable difficulty with the application of that principle of construction to 
the présent Instance is that by rejecting the exceptions intended by the Légis- 
lature of Georgia the statute is made to enaot what oonfesedly the Législature 
never meant. It conféra upon the statute a positive opération beyond the 
législative intent, and beyond what any one eau say it would hâve enacted 
in View of the illegality of the exceptions." 

In Chicago, Milwaukee & St. Paul Ry. Co. v. Westby, 102 C. C. 
A. 65, 78, 178 Fed. 619, 632, the same question came before this court 
under circumstances similar to those presented in the case at bar, and 
after a review of the foregoing authorities, and many others, it held 
that: 

"A statute of a state which Includes by gênerai language in a single class 
those within and those without the constitutional class may not be llmlted 
by judicial construction to the latter class and then sustained." 

While it is true that, where a statute is constitutional in part and 
unconstitutional in part, the former part in proper cases may be sus- 
tained, while the latter part fails, yet indispensable conditions of such 
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a res,ult arç: (1) That the constitutional ;part and the unçQnstitut^qHal; 
part are capable oi séparation so tfeat each may be reàdand may, 
stand by itself (Baldwin v. Franks, 120 U. S. 679, 685, 686,' 7 Sup. 
Ct.::656, 30 (l,itÈd. 766)'; and the-. constitutional .and unconstitutipnal 
parts of ith^s statute are so consolidated in its.terms which are made 
applicabIpitO,;"every passenger". and, "every, .railroad, ç.ompany",.with-, 
eut distjpctfpn between Interstate and intrastate passengers, that such 
a separa^tioji.is .impossiblej; (2); that tjïe, insertion. of words or ternis 
is not necessary:,to separate; tlie constitutional part from, the unconsti- 
tutional . part and to give effect to the fqrmer on!(y (All^n v.Lquisiana,, 
103 U. S. 80, 84, 26 L. Ed. 318; United States v.Reese, 92 Ij'. S..214, 
218, 221,:23;L. ,Ed. 563;-.The Trade;-Mark Cases, IQOU. S. 82, 99, 
25 Iv. Ed, 550; United.States v. Barris, 106 U. S. 629, 641,: 642, 1 
Sup^ Ct. 601, 27 I,. Ed. ,290 ■ Virginia Coupon Cases [Poindexter v. 
Greenhowî U4 U. S. 270, 305, 5 Sup. Gt, 903, 962, 29 h. Ed. 185 j 
Spraigue V. Thonjpson,,l,18 U. S. 90, 94, 6 Sup. Ct. 988, JO L. Ed.- 
115; Income, Tax Cases [PoUock, v. Farmers' Loan & Trust Co.] 
158 U. S. 601, 636, 15 Sup.. Ct. 912, 39 L. Ed. 1108; Cella Commis- 
sion Co. V. Bohlinger, 78 C. C. A. 467, 471, 147 Fed. 419, 423, 8 L. 
R. A. [N. S.] 537; Ballard v. Mississippi Cottoh Oil Co., 81 Miss. 
507, 34 South. 554, 555, 6? L. R. A. 407, 95 Am. St. Rep. 476), and 
the statute in hand cannot be so amended by the omission of words 
or terms or in any other way than by the insertion thereof (witness 
the sections quoted above and the words and terms set f orth in tht 
parenthèses which are requisite to conforra the statute to a constitu- 
tional enactraent) ; (3) that the unconstitutional part is not so con- 
nected with the gênerai scope of the law that the court cannot clearly 
see that the Législature would hâve enacted and intended to give ef- 
fect to the constitutional part, although the unconstitutional part was 
stricken out. To my mind this statute clearly disclpses that the patent 
intention of the Législature of Oklahoma was to exclude not only 
colored intrastate passengers, but every colored passenger f rom the 
coaches and cars occupied by white persons. The statute would hâve 
failed of' its eUtire purpose if Interstate colored passengers had not 
been excluded thereby, for a part of the colored passengers in the 
coaches and cars occupied by the white persons were as obnoxious to 
the Législature as ail of them. The members of the Législature never 
had any intention to pass any law that would hâve secured or per- 
mitted such a resuit and it is far from clear that they would hâve 
passed the statute with an exception of Interstate passengers. This 
conclusion is sustained, not only by the reason of the case, but by 
the establishedrules for the interprétation of the statute itself. Its 
terms are unambiguous and its meaning évident. It subjects "every 
passenger" to its provisions and penalties. Where a statute is un- 
ambiguous and its meaning is évident, it must be beld to mean what 
it clearly expresses and no room is left for construction. United 
States V. Nihety-Nine Diamonds, 139 Fed. 961, 964, 72 C. C. A. 9,. 
2 L. R. A. .(N. S.) 185; Brun v, Mann, 151 Fed. 145, 157, 80 C. C. 
A. 513, 12 L. R. A. (N. S.) 154. .. _' 

The fact that the Législature subjected "eyery passenger" to the 
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provisions of the law and made no exception of înterstate passengers 
raises a conclusive légal presumption that they inten4ed to maké no 
such exçeptionj and irii.my opinion it would be unjustifîable judicial 
législation for the courts to, do sov CcUa Commisçion Co. v. Boh- 
linger, 73; G. C. A. 467, 473, 147. Fed. 419, 425, 8 L. R. A. (N. S.) 537 ; 
Omaha Water Co. v. City of Omaha,.. 77 C. C. A. 267, 147 Fed. 1, 12 
L. R. A. (N. S.j 736; Madden v. Lancaster County, 12. C C. A. 566, 
572, 65 Fed. 188, 194; Wrightman v. Boone County, 31 C. C. A. 570, 
572, 88 Fed. 435, 437'; Uriiôn Central Life Ins. Co. v. Champlin, 54 
C. C, A. 208, 210, 116 Fed. 858, 860. It seems to me that this stat- 
ute cànnot be restricted lawf uUy by construction to intrastate passen- 
gers because the part applicable to that class is not separable f rom the 
part applicable to the unconstitutional class, the Interstate passengers, 
sd that ëâch part may be reâd and may stand by' itself , because it is 
not apparent that the Législature would hâve passed the act if it had 
been liniited to the cënstitutionâl clasS, but it is plain that they would 
not hâve doné so, because the Législature excepted neither class, and 
the légal presumption i s that it intehded to except none, because the 
statute cannot be restricted to the constitutional clasà by the élimina- 
tion of words or clauses, that resuit can be attained only by the intro- 
duction into it bf express terms or words, and because its terms are 
plain and its meaning is évident, and it ought not to be construed to 
rrièan that which it does not express. In view of thèse considérations, 
rules, and authorities, my opinion is that the sepâtate coach law of 
Oklahoma applies to interstate passengers and Interstate commerce to 
the same extent that it does to intrastate passengers and commerce, 
and that for that reason it is violative of the commercial clause of the 
Constitution and void. For the reasons which hâve now been stated, 
at perhaps too much length, I think that the decree below should be 
riîversed, that the demurrers of the défendants should be overruled, 
and that they should be required to answer the bill. 



In re SWEETSER. 

KTLE et al. v. HAMMOND et al. 

(Circuit Court of Appeals, First Circuit. February 21, 1911A 

No, 917. 

UaNKRUPTCT (§ 451») COTTRTS— JURISDICTION. 

The Circuit Court of Appeals, ïiôssjessing, under Aét Marcli 3; 1891, c. 

. 517, 26 Stat. 828 (U. S. Comp.St. 1001, p. 549.) § 6, a gênerai right of re- 

view, unless otherwise provided b.v law, bas no jurisdiction to review a 

décision of the Circuit Court in bankrûptcj' proceedings under Act March 

2, 1867, C.-176, 14 Stat. 517, repealed by Act June 7, 1878, c. 160, 20 Stat 

99, with the proviso that it shall continue in force untJl any matter arls- 

Ing thereunder bas been diaposed of, as if the act had not been repealed. 

[Biî. Note.— For other cases, see Baukruptcy, Dec Dig. § 451.* 

Jurisdiction of Circuit Courts of Appeals in gênerai, see notes to Lau 

Ow Bew V. United States, 1 C. C. A. C; United States Freehold,Land & 

Emigration Co. v. Gallegos, 32 C. C. À. 475.] 

TFoT other caess see same topic St i numbbb in Dec. 4 Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from thé' Ci'rcuit Court of the United States for the Dis- 
trict of Massachusetts. 

,In the matter of Elbridge L. Sweetser, bankrupt; From an order 
ôf the Circuit Court (181 Fed. 617), réndered on the pétition of John 
C; îjatiimond and others, creditors, Warren Ozro Kyle'and another, 
assignées, appeal. Dismissed for want of jurisdiction. 

See„alsô, 185' Fed. 219. 

Fred Joy and Warren. Ozro Kyle, for àppellants. 
Hollis R. Bailey, for appelkes. 

BeforeCOLT and PUTNAM, Circuit Judges,' and ALDRICH, 
District Judge. 

PUTNAM, Circuit 1 Judge. This case arises under the statute in 
bankruptcy, ordinarily; known as, thatof 1867 (Act March 2, 1867, 
C. 176, 14 Stat. 517).: Th^re wasa proceeding in the District Court, 
which came before the Circuit Court on a reyisory pétition under 
that act. It is easier and simpler to describe this proceeding by réf- 
érence to Wiswall V. Ganipbell, 93. U. S. 347, 23 L., Ed. 923, than 
by any attempt.to, giveaniabstract of the statutes in; référence thereto. 
It was tbere hçld that, as, the law existed in 1867, the: proceeding stop- 
ped in the Circuit Court, iaïid could not ,be taken to ,th€ Suprême Court. 
This rulé wasapplied under exactly the sarne cirçurpstances we hâve 
hère, and in the présent conditior} of the ,law, with référence to the 
act of 1867 by this court-, in Huntington v. Saunders^ 72 Fed. 10, 
18 C. C. A. 409, and Id., 77 Fed. ,394, 23 C. C A- 198. In that case, 
which was decided by a fuH Court of Appeâls on February 3, 1896, 
it was held, under the same circumstances which exist hère, that the 
Circuit Court of Appeals had no jurisdiction to revise the action of 
the Circuit Court. 

The court in th^ latter case especially notedithfi pecuHar phrase- 
ology of section 6 of the act of March 3, 1891 (26 Stat. 828, c. 517 
[U. S. Comp. St. 1901, p. 549]), estàbHshing this court, which gave 
this court a gênerai right of review "unless otherwise provided by 
law." The full effect of thbse words has never been clearly under- 
stood, but what might be supposed to illustrate sonie phases of their 
efficiency was removed in the cases relied on by the àppellants hère, 
namely, Lau ÔW Bew v. United Sfaites, 144 -U. S. 47. l2 Sup. Ct. 
517, 36 L. Ed. 340, Hubbard v. Soby, 146 U. S. 56, 13 Sup. Ct. 13, 
36 L. Ed. 886, and The Paquete Habana, 175 U. S. 677, 680, 20 
Sup. Ct. 290, 44 :E. Ed. 320, and especially in North American Com- 
pany V. Smith, 93 Fed. 7, 35 C. C. A. 183, which last caSe referred 
to appeals in admiralty suits relating td sums less than $50. Some 
of thèse cases were decidçd before Huntington v. Saunders, and 
some later. The àppellants, however, overlook the fact that none of 
the décisions cited by thetîl touch the case at bar, because Act June 
7, 1878, c. 160, 20 Stat. '99, which repealed the bankruptcy act of 
1867, af ter prôviding that it should''tàke effect oii the Ist day of 
September, 1878, âdded as foUows : 

"In any matter or case which shall arise after this act takes effect, In 
respect of any matter of bankrnptey îiûttibrlzfed by this act to be proceeded 
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with after sald last-named day, tlie acts hereby repealed shall continue In 
full force and effect until the same shall be fuUy disposed of, In tbe same 
manner as if said acts had net been repealed." 

This reserved ail such rights as are involved in this pétition, and 
were involved in Wiswall v. Campbell; yet, while it saved them, it 
directed the same proceedings as though there had been no repeal. 
In this particular, the subject-matter of the appeal, including the 
case at bar, is entirely taken out of any other législation of a gênerai 
character, including the statute of Match 3, 1891, establishing this 
court. 

We might hâve brought this présent appeal to the reductio ad 
absurdum, because, if, as the appellants claim, the act establishing 
the Court of Appeals is applicable, its effect would hâve been to hâve 
required a direct appeal from the District Court to this court, and 
the appeal provided by the bankruptcy statute of 1867 from the Dis- 
trict Court to the Circuit Court would hâve disappeared. Conse- 
quently the only effect would hâve been to hâve directed on this ap- 
peal that the appeal to the Circuit Court be dismissed ; but as, of 
course, no one cares to be left in that precarious condition, we hâve 
concluded to reiterate the established rule, and apply it hère. 

The appeal is dismissed for want of jurisdiction, and the appellees 
recover their costs on the motion to dismiss. They are entitled to 
interest on the amount awarded in the decree appealed against from 
the time that decree was entered ; and the case is remanded to the 
Circuit Court, to proceed in accordance with our opinion passed down 
the 21 st day of February, 1911. 



QUACKENBUSH v. CITY OF TANKTON, S. D. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1911.) 

No. 3,457. 

Municipal Coeporations (§ 1035*) — Conxsacts — Validity — Bueden op 
Phoop. 

A municipal corporation, which dénies liability on a contract on the 
ground that It imposes an indebtedness beyond the constitutional llmit, 
has the burden of proof to afflrmatively establish such fact. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
1035.*] 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action at law by John E. Quackenbush against the City of Yank- 
ton, S. D. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

C. H. Winsor and C. J. B. Harris, for plaintiff in error. 
A. H. Orvis (A. L. Wyman, City Atty., and L,. B. French, on the 
brief), for défendant in error. 

Before HOOK, Circuit Judge, and RINER and W. H. MUNGER, 
District Judges. 

•For other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HOOK, Circuit Judgè. This was an action by Qûackeiibush t'o re- 
cover upon contract for the building of a, concrète .bpdge. The city 
defended upon two grounds: First, that the spécifications were not 
complied with; arid, second, that the contract was void^ because in 
violation of a provision of the state Constitution that tlie indebtedness 
of a city, exchisive of that for water and sewerage, should never ex- 
ceed 5 per centum of the assessed valUation of the taxable property 
therein for the preceding year. The case was tried to a jury, which 
returned a gênerai verdict for the plaintiff. The city, as permitted by 
the local practice, then moved for judgment notwithstanding the ver- 
dict, upon the ground that the undisputed évidence sustained the sec- 
ond défense. The motion was sustained, and judgment rendered ac- 
cordingly. Of this the plaintiff complains. 

The bill of exceptions before Us, which recites that it contains ail 
the évidence upon the second défense, shows that when the bridge 
contract was made the indebtedness of the city, exclusive of that for 
water, was already in excess of 5 per cent, of the assessed valuation; 
but there was no showinç whatever that none of such indebtedness 
was for sewerage, or, if any, that the remainder was still in excess of 
the constitutional limit. The défense based on the constitutional limit 
of indebtedness therefore failed. The presumption is the municipal 
authorities perf ormed their duty and acted within the law, and any 
contention to the contrary must be supported by affirmative proof . It 
i.'5 urged that some évidence on the question must hâve been omitted 
f rom the bill of exceptions by oversight ; but it is plain we cannot 
proceed on that assumption. It is more likely the trial court was mis- 
led by mistake of counsel as to what the évidence showed. 

As there was a gênerai verdict for the plaintiff on the entire case, 
it follows that the judgment for the city should be reversed, and the 
cause remanded, with direction to enter judgment for the plaintiff. 



NATIONAL BINDING MACH. CO. v. JAMES D. McLAURIN CO. 
(Cil-cuit Court, S. D. New York. March 2, 1911.) 

1. Patents (§ 235*) — Infrinqement — Défenses. 

Infringement is not avolded by the fact that défendants' machine does 
not worli as perfeetly as complainants', provided it is intended to worls 
in the same way. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. § 371 ; Dec. Dig. § 
235.*] 

2. Patents (§' â28*) — Infbingement — Binding Machine. 

The Piper patent, No. 700,816, for a device for supporting and deliver- 
ing paper for wrapplng or binding purposes, claims 2 and 5 construed, 
and held infringed. 

In Equity. Suit by the National Binding Machine Company against 

the James D. McL,aurin Company. Decree for complainant. 

Tliis is the usual suit in equity for the infringement of patent No. 700,816, 
which is a device for supporting and delivering pàper for wrapplng^ and bind- 
ing purposes. The device consists of a holder for a roll of gùHuned paper 

*For other cases seé éame topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



tape, in combliiation with a roUer for molstening the paper and a knife for 
cutting it off after it bas been pulled out to any deslred length. The coinbi- 
nation is completed by a luechanism for removing the paper froin the top of 
the roUer so that it will not stlclc to it. As specifled In the patent, this is ac- 
oomplished by having the paper before it reaehes the relier pass over a swing- 
ing guide which bolds the free end away from the roller. When the free 
end is pulled, it cornes in contact with the roller, because the swinging guide 
is depressed, but, after the paper is eut, the guide is so weighted that it 
again carries the free end of the paper away from the roller. 

The defendant's deviee consists of a horizontal roller for a roll of guiumed 
paper. Close to the periphery of the holder is an upright post, and a short 
distance from this post and in sul)stantially radial line with it are twin 
posts. Oontiuuing on the same radius is the base of an upright sponge holder 
which keeps moist by capillary attraction. Still further on the radius is a 
serrated edge which acts as a knife blade. The opération of the defendant's 
machine is as follows: The gunimed tape is passed below the peripheral post 
between the twin posts and over the face of the sponge. As it is pulled across 
the face, it becomes wet, and then is torn off upon the serrated edge. The 
sponge case is so placed that its face is substantially parallel to the radius 
already mentioned. Its base, however, is upon that radius, and, as its height 
is about three-quarters of an inch, the plane of the molstening surface is that 
distance above the radius mentioned. Consequently, as the tape is drawn 
between the twin posts, it makes an angle with the radius in question dé- 
pendent upon the distance between the twin posts and the nearer side of the 
sponge-box. This angle is the same as the angle made by the tape with the 
face of the sponge, which is. as bas been said, parallel with the radius. As 
the tape is drawn over the face of the sponge, it must be bent at the edgç of 
the face through this angle, and, when the end is eut off, the paper tends to 
re-establlsh itself in a straight line, the tendency resulting from the natural 
energy of the paper, and therefore varying with its stiffness. The greater 
the angle between the face of the sponge and the tape, the greater the force 
with which the paper tends to leave the face of the sponge. In niuch the 
greater number of cases the tape does not leave the edge of the sponge nearer ■ 
the twin posts, but rests lightly in contact with it either across the whole 
face of the tape or if the tape curls longitudinally then at the two points 
where either edge touches the edge of the sponge. This contact takes place 
almost universally and in ail instances in which the experinient has been 
made by the court. The testlmony, however, is to the effect that in a certain 
number of cases the tape rests clear of the edge of the sponge. 

In the commercial form of the complaiuant's machine, the tape likewise 
always touches the wet roller. After it has been torn oiî at the serrated edge 
which replaces the knife of the patent disclosure, a spring baie draws the 
tape back from the roller preventing any sticking between the two, but, the 
tape curling longitudinally, its edges actually toueh the roller lightly in ail 
cases; the stiffness of the paper not being sufficient to counteract the force 
of gravit}'. 

The two claims in issue are as follows: 

"(2) The conibination of a holder for a niass of paper, a deviee for molsten- 
ing the surface of the paper, and a deviee which automatically moves the 
paper away from the molstening deviee, arranged between the paper holder 
and the moisteuiug deviee, substantially as set forth." 

"(5) The eomblnation of a support for a roll of paper, a roller for molsten- 
ing the surface of the paper. a knife for severing the pai>er ad.iacent to the 
said roller, and nieans for moving the free end of the paper which is ad.)acent 
to the surface of the molstening roller away therefroni, substantially as set 
forth." 

Frederick L. Emery, for complainant. 
T. Hart Anderson, for défendant. 

HAND, District Judge (after stating the facts as above). The de- 
fendant does not assert that thèse claims are invahd, but does insist 
186 F.— 63 
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that under theîr natural meaning and the prior art they must be lim- 
ited so as not to cover the defendant's machine. There can be no ques- 
tion that the serrated edge is a mechanical équivalent for the knife, 
and that the sponge is an équivalent for the roUer ; nor is there any 
substantial différence in the fact that the complainant's machine is 
vertical and the defendant's horizontal. The real issue is upon the 
following words in claim 2: 

"A devlce which automatically moves the paper away from the molstening 
devlce arrangea between the paper holâer and the molstening devlce." 

And in claim 5: 

"Means for moving the free end of the paper which Is adjacent to the sur- 
face of the molstening roUer." 

Before taking up the literal meaning of thèse claims, it will be best 

to consider their interprétation from the file wrapper and the prior 

art. The original of both claims was as follows: 

"A guide for holding the paper out of contact with the roller when the 
paper is not belng used." 

Against this was cited Hobbs No. 542,384, whereupon the présent 
claims were substituted in substantially their présent form and were 
at once passed without objection. Claim 2 is differentiated from 
Hobbs, in the first place, because it was automatic, and, in the second 
place because it was between the paper holder and the molstening 
device, neither of which was the case in Hobbs. Claim 5 is differen- 
tiated because the free end of the paper was not adjacent to the mois- 
tening roll in Hobbs. It is true that the défendant says that the f rame 
containing the paste bath in Hobbs might be lowered so as to approach 
the knife, but the purpose of the machine was to keep a considérable 
length of paper between the paste bath and the knife, since it was 
only upon that paper that the paste would be tempered which was the 
main purpose of the machine. That purpose would be defeated if the 
knife was closely approximated to the paste bath, so that the free 
end of the paper could be said to be adjacent to the moving device. 

The référence and changes conséquent thereon in no sensé limit 
the character of the device itself . The défendant insists that the means 
indicated must be themselves moving, but this is obviously not so, 
because the means in Hobbs were moving, and, if that had been the 
purpose of the citation, it was not answered by the change of the 
claims. The file wrapper therefore contains nothing of interest. 

Next as to the prior art as a basis for construing the claims. In it 
there is nothing of conséquence except Bruen, No. 305,892, and Hobbs 
already cited. Bruen, with slight modifications, would unquestion- 
ably hâve been a good anticipation of the defendant's machine. Had 
the roller in that case been raised, a serrated edge been added, a con- 
tinuons gummed strip been used, and the machine placed horizontally, 
it would certainly hâve been the équivalent of the defendant's; but 
thèse changes were by no means obvions. It is true that the slot in 
Bruen through the natural energy of the paper would tend to lift the 
free end of the tape from the roller G, and it might hâve been enough 
to overcome both the adhésion of the gum to the roller and the force 
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of gravity. Certainly, if it had been placed horizontally, it would 
hâve donc as well as the defendant's machine as originally patented. 
If the differentiation betweqn the patent in suit and Bruen rested only 
in the moving means, the défendant would not infringe, but there is 
a wider diiïerentiation between Bruen and the patent in suit than this, 
for Bruen was designed for a very différent kind of use. It is true 
that it was used to moisten package fasteners, but the fasteners were 
to be torn off at the perforations, and must necessarily therefore be 
of predetermined length. They were not intended to be moistened, 
before they were detached, for the roller was not adapted to moisten 
them by a straight draft over the roller tank ; so that the problem did 
not arise of detaching the free end from the roller. Apparently each 
pièce was to be wetted after it was torn off, like a postage stamp. 
Were this not so, practical difïiculties would hâve arisen in operating 
the machine. Had the pièce been pressed down at the far end of the 
roller tank, thus serving as a knife edge, it would hâve stuck there. 
If the exact line of perforation did not touch the edge, the paper would 
not hâve torn correctly. If the machine was not horizontal, it is doubt- 
ful whether the paper would hâve freed itself from the roller. Ail 
thèse things show that the patent in suit shows a quite new idea ; that 
is, the idea of a continuous roll of paper to be wet by the draft upon 
it and eut in varions lengths. The fact that this idea has been the 
basis for a new method of making up parcels and so of a new industry 
is answer enough to the claim that it was obvious. A mechanical 
équivalent must be the same thing used for the same purpose, and 
in Bruen the same thing was not used for the same purpose as in 
the defendant's. I do not think, therefore, that Bruen should limit 
the claims, because the patent in suit would still be a valid patent, 
even if the disclosures had actually shown the same removing means 
as Bruen. 

The question remains whether the defendant's machine removes 
the tape from the sponge at ail within the meaning of the claims, 
and in deciding that question the action of the patent in suit itself 
may fairly be considered. The purposes of moving the tape from the 
roller are three: First, page 1, lines 62, 63, 64, to "prevent the strip 
from becoming wet and weakened so that it will readily break"; and 
second, page 2, lines 5, 6, 7, 8, so that the "danger that the paper 
shall stick to this part of the apparatus while the parts are at rest is 
reduced to a minimum" ; third, page 2, lines 25-29, "so that the free 
end of the paper is directly over the moistening roller in position to 
be pressed against the moistening roller by hand, should such end 
of the paper be found to be dry." Ail thèse purposes are secured, 
provided that the tape be detached from the surface of the moistener, 
even though it rest lightly against the moistener, and, as I hâve said, 
in the complainant's device it does rest against the moistener, but 
not so as to become wet or to stick. The defendant's device secures 
ail those three purposes. The first it secures because the contact 
between the tape and the edge of the sponge is toc light to moisten 
the tape; the second because the paper's native resiliency removes it 
from the face of the sponge in a majority of instances; the third be- 
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cause the angle through which the free end of the paper moves 
brings it more nearly over the face of the sponge. I know that the 
diagrams of the patent in suit show the tape to be quite disconnected 
from the roller, and that the patent itself speaks of the strip as re- 
maining out of contact wîth the roller (page 1, line 60; page 2, line 
22), but ï believe that the relevant contact is that which insures the op- 
ération of the machine, and that both the complainant's commercial 
machine and the defendant's machine accomplish. 

It is true that in a large number of instances the tape in the defend- 
ant's machine actually sticks to the face of the sponge. To that ex- 
tent the machine does not operate with certainty. However, the re- 
moval of the tape dépends altogether upon the angle at which it 
crosses the edge of the space of the sponge face. If the twin posts 
are moved nearer the sponge, the angle between the tape and the face 
of the sponge approaches 90 degrees, and, with a sliglit change in 
position, the tape will not , stick to the face of the sponge at ail. 
This can be easily tested by holding a lead pencil firmly upon the 
radius line at a point between the twin posts and the sponge. The 
question is one of degree, therefore, and in the actual machine in évi- 
dence the twin posts are so placed as not to insure detaching the tape 
from the sponge. 

[1] However, it is no défense to infringement that the defendant's 
machine does not work as perfectly as the complainant's, provided 
that it is intended to work in the same way. Cimiotti Unhairing Co. 
V. Bowsky (C. C.) 95 Fed. 474; Hubbard v. King Ax Co. (C. C.) 89 
Fed. 713 ; Robinson v. Sutter (C. C.) 8 Fed. 828. The machine does 
detach the paper in a majority of instances for ail effective purposes, 
and it does so because it contains means for doing so, which the hor- 
izontal position of the roll permit to be generally operative. It is not 
necessary to détermine whether the original patent of the défendant 
would infringe or not. I can see no purpose in the peripheral pin, 
except that, by making the angle smaller through which the paper 
is bent at the twin posts, it relieves the pressure of the tape against 
the edge of the sponge, a pressure caused by the reaction of the paper 
to a straight line, and so dépendent upon the size of the angle through 
which it has been bent. 

[2] The only remaining question is the purely verbal one as to 
whether the defendant's machine has means for moving the paper 
when the paper in fact moves itself. I think the distinction is entirely 
scholastic. The fact is that in the defendant's machine, owing to the 
bending of the paper during draft, a certain static energy is stored 
up which effects the removal of the paper after it has been released. 
It seems to me that the means by which that energy is stored in the 
paper are means for moving the paper as much as though the energy 
was stored up in a spring baie, or in a guide working by gravity. The 
court is not concerned with the scholastic metaphysics as to which of 
the necessary factors to produce the resuit is its causa causans. 

Let the usual interlocutory decree pass, with costs. 
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In re EOHRER. 
(District Court, S. D. Ohio, W. D. January 26, 1911.) 

Xo. 4.423. 

1. Wakeiioii.seme?^ (§ 15*) — Keceipts— Pledces. 

Pledges of so-called ■s\-<ii,'e'H;iise receipts a^'ainst pledgor's whisky stored 
in his own warehouse are iuvnlid; tliere li"ing nothing about tUe wliisky 
to indicate that any one else Uad any iuterest in it exeopting tlie govem- 
nient's interest in payment of taxes. 

[Ed. Note. — P"or other cases, see Warehousenien, Cent. I)î?. §§ 31-37; 
Dec. Dig. § 15.*] 

2. PrOPEEIÏ (§ 0*) — OWNEE.STIIP— l'EKSONALTY. 

Ownersilip of personalty is prennuied fi'oin possession. 
[Ed. Note. — For other cases, see Property, Dec. Dig. § 0;* Evidence, 
Cent. Dig. U 78, 87.] 

3. Pledges (§ 11*) — Possession by Pledgee— Necessity. 

Possession must aeconijmny a pledge, the pledgee baving a qualifled 
ownership, liut there u:ay he a symbollc or constructive dellvery of pos- 
session if it is as effectuai against the gênerai owner as a delivery of the 
property. 

[Ed. Note. — For other cases, see Pledges. Cent. Dig. §§ 28-35 ; Dec. Dig. 
§ 11.*] 

4. Wabehousemen (§ 15*) — Keceipts— Pledges. 

A pledge of warehouse recelpts symbolically passes possession to the 
pledgee. 

rï:d. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 31-37 ; 
Dec. Dig. § 15.*] 

5. Warehousexien (§ 3*) — Définition. 

A "warehousenian" is one who for business and for hire keeps and 
stores the goods of another. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. § 4 ; Dec. 
Dig. § 3.* 

For other définitions, see Words and Phrases, vol. 8, p. 7392.] 

In the matter of David Rohrer, bankrupt. On question of validity 
of pledges. Orders directed. 

Kramer & Kramer, for Republican Dist. Co. and Mountain Dist. Co. 
H. L. Ferneding, John Shea, and D. B. Van Pelt, for Geo. H. Good- 
man Co. 

Robertson & Buchwalter. for Sadler. 

E. H. & R. A. Kerr. for Detrick Dist. Co. 

W. H. Mackoy, for White, 

Walter A. Ryan, for Pearl Street Market Bank. 

Young & Young and Ben. I^. Heidingsfekl, for Heidingsfeld. 

Jackson W. Sparrow, for Burckhardt Estate. 

Ferdinand Jelke, Jr.. for Hofer. 

Rowe, Shuey, Matthevvs & Tames, for Stiver and others. 

Cobb, Howard & Bailey, for Edwards. 

Dale & Kusworm. for Bankrupt. 

Healy, Eerris & McAvoy and Tames E. Robinson, for Petitioners. 

Gilbert N. Bettman, for Cross-Petitioner. 

R. M. Ochiltree, for Merchants' Nat. Bank. 

Thomas B. Paxton, Jr., for C. Sandheger Co. 

A. J. Ullman, for Beech Hill Dist. Co. 

•For other cases see same toplc & S humbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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HOLUSTER, District Judge. David Rohrer had a distillery and 
distillery warehouse in connection therewith in Montgomery county, 
Ohio. In the warehouse were stored 9,849 barrels of whisky made in 
the distillery. During a nurnber of years prior to the time he was 
adjudged a bankrupt he issued so-called warehouse receipts against 
his own whisky in his own warehouse as security to persons who had 
loaned him many thousands of dollars in the aggregate. In some in- 
stances the same whisky was described in différent receipts issued to 
différent persons. In one instance six différent persons had receipts 
describing the same whisky. He also sold some of the whisky to in- 
nocent purchasers. 

[1] It is claimed by the trustées in bankruptcy and by the pur- 
chasers that the pledges were invalid, in that there was no delivery 
of possession actual or constructive. The sole question involved in 
the présent submission goes to the validity of the pledges. It will 
serve no useful purpose to enter into a lengthy discussion of the many 
décisions eited by counsel bearing upon this question; but a brief 
référence to some of them and the principles underlying the case may 
be sufficient. 

It is clear that Rohrer's possession of this whisky was complète as 
against everybody except the government of the United States, which, 
through its officers, acted merely as guardian or watchman, to the 
end that the whisky warehoused by the distiller himself should not es- 
cape the payment of the tax on distilled spirits. The pledgees build 
their case on the language of Judge Acheson, in McCullough v. Large 
(C. C.) 20 Fed. 309, in whose opinion Mr. Justice Bradley, sitting 
with him on the circuit, concurred. The question was whether a sher- 
iff acting under process issued by a state court could seize the whisky 
of a distiller in his own distillery warehouse under a writ of exécution. 
The language is: 

"The whisky in question was vli'tually in the possession of the TJnited 
States — held for internai revenue tax — and the sherifE could not rlghtfuUy 
dlsturb that possession." 

This case was decided in 1884, and in it no référence was made to 
United States v. 36 Barrels of High Wines, 7 Blatchf. 459, Fed. Cas. 
No. 16,468, decided in 1870 by the circuit judge in the Northern Dis- 
trict of New York. In that case the district judge in a proceeding 
for condemnation for certain barrels of high wines and grape brandy 
which had been fraudulently removed from a distillery warehouse 
without the payment of the tax charged the jury that property in such 
a warehouse cannot be considered in the possession or custody or 
within the control of the distiller. To this charge the attorney for 
the United States excepted. The Circuit Court reversed the judg- 
ment ; Judge Woodruff saying among other things : 

"The warehouse in this case was a part of tlie distillery prenilses, in the 
propriÉtorship of the claimsints and the spirits in question were their proi> 
erty. The act nowhere in tenus provides that the government inspecter shall 
hâve any possession, custody, or control of the spirits, but only a custody 
of the warehouse, jointly with the owner. This is giving to the inspecter, 
through his participation in the custody of the warehouse, and by the dis- 
charge of his duty to Iceep tlie same loclted wlien not ijersonally présent, a 
means of guarding against the illégal removal of spirits, but invests him with 
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no l^al possession thereof. Whatever custody or control he h as over the 
spirits is purely ineidental, or a conséquence of his joint custody of the 
place where they may liappen to be, and lie has not, as a légal proposition, 
a custody oi" the spirits theniselves. In point of law the owner of the spirits, 
and the owner of the warehouse whereln they are stored, is in possession 
of the spirits; and I hâve no hésitation in saylng that he could maiutain 
any action known to the law adapted to redress an illégal interférence with 
his possession." 

And it is f urther said with much else that is pertinent : 

"So, hère, in my judgment, the owner of both warehouse and spirits has 
possession and custody and control withlu tlie meaning of the act in ques- 
tion, eve:n though, for the purpose of guardianship o%'er the rights and inter- 
ests of the government in the tax due thereon, the Inspector be deemed to 
hâve a joint custody with hini." 

In United States v. Witten, 143 U. S. 76, 12 Sup. Ct. 372, 36 L. 
Ed. 81, the action was on a bond given by Witten as principal to the 
United States. The condition was that the principal should pay or 
cause to be paid the taxes due on certain distilled spirits in his ware- 
house before the spirits should be retnoved and within three years 
from the date they were entered for deposit in the distillery ware- 
house. It was alleged that at the date of the bond Witten had on 
deposit in his distillery warehouse certain distilled spirits, and had 
failed to pay within three years from the date of entry the taxes due. 
The défendants were permitted to offer évidence tending to show that 
the locks on the doors of the warehouse, placed there by revenue of- 
ficers, were not such as required by law, and were insufficient and in- 
secure, and that the warehouse was broken open and the spirits stolen. 
The court refused to instruct the jury that, even if thèse facts were 
proved, yet the government was entitled to recovery. The Suprême 
Court held that thèse facts afforded no défense ; Mr. Justice Gray 
saying : 

"Under the requirements of the internai revenue laws, the warehouse was 
provided by the owner of the distillery, at his own expense and on his prem- 
ises, and althoiigh declared to lie a bonded warehouse of tbe Uiiited States, 
and re(iuired to be under the direction and control of a governinent store- 
keeper, was in the joint custody of the storekeeper and the owner. The de- 
posit of the spirits in the warehouse was solely for the benefit of the distiller, 
and to enabJe him to give bond for the payinent of tbe tax on the spirits, 
instead of paying the tax at once. The government assuined no responsibility 
to him for thelr safel;eeping. Tf he was not siîtlsfied witli tbe security of 
the warehouse, he had only to take any measure consistent with the access 
and supervision of the revenue otficers to make it more sccure, or else to pay 
the tax and remove the spirits. The only duty whîch the revenue officers 
owed in regard to the securlty of the warehouse and tbe safekeeping'of the 
spirits therein was to the government, and not to the défendants." 

In Van Schoonhoven v. Curley et al., 86 N. Y. 187, the Court of 
Appeals of New York were of opinion that under such circumstances 
as thèse the distiller was not a warehouseman in the usual sensé, but, 
as they say, "from necessity and force of law" only. At best, then, 
the government and the distiller bave the joint custody of the ware- 
house, and so the statute says. Rev. St. § 3271 (U. S. Comp. St. 1901, 
p. 2122). 

[2] The possession of personal property présumes ownership. The 
ownership is gênerai or qualified. [3] Possession must accompany 
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the pledge of personal property ; the pledgee having a qualified owner- 
ship for the purposes of the pledge. There may be a symbolical or 
constructive deUvery of possession to a pledgee, but that delivery 
must be as effectuai against the gênerai owner as the delivery of the 
property it represents. The property itself passes eitlier actually or 
constructively out of any dominion or control of the owner, otherwise 
there is no pledge. [4] Warehouse receipts symbolically pass pos- 
session from the gênerai to the qualified owner, the pledgee, because 
the possession of the actual property has so far passed out of the 
hands of the gênerai owner that acts of dominion exercised by him are 
no longer possible. When the pledgees took thèse receipts, tliey knew 
that the owner coukl satisfy such control as the government had 
jointly with him by paying the tax. They knew that such control as 
the government had might be raised at any moment, and that the 
owner would then be under no restraint whatever, and could roll the 
barrels out of the vi^arehouse without let or hindrance from anybody. 
This would not be possible when goods are in a warehouse in the or- 
dinary sensé. [5] A warehouseman is a third person who for busi- 
ness and for hire keeps and stores the goods of another. Black, Law 
Dict. He is a person who receives goods and merchandise to be stored 
in his warehouse for hire. Bouvier's Law Dict. and other authorities 
cited in Bank v. Whitehead, 149 Ind. 560, 49 N. E. 592, 39 L. R.A. 
725, 63 Am. St. Rep. 302 ; Bûcher v. Commonwealth, 103 Pa. 528 ; 
Bank v. Shearer, 225 Pa. 470, 74 Atl. 351; Conrad v. Fisher, 37 Mo. 
App. 352, 8 L. R. A. 147; Union Trust Co. v. Trumbull, 137 111. 146, 
27 N. E. 24. The owner stores his goods there and parts with pos- 
session. By contract with him the warehouseman has actual posses- 
sion and the owner symbolical possession. The owner passes his sym- 
bolical possession on by pledge of the receipt. This is good because 
the owner has no dominion over the goods themselves, and the pledgee 
succeeds to his right to get the actual goods by presenting the receipt 
to the warehouseman who will not, without it, part with them. The 
owner after pledging the receipt cannot himself get the goods. A 
delivery of actual possession prevents fraud of the pledgor. The de- 
livery of the symbol should be no less effective. If he warehouses 
his own goods and issued receipts against them, the door is open for 
the grossest f rauds ; this case being an example. 

If whisky is stored in a gênerai bonded warehouse provided by 
section 51 of the act of August 27, 1894, c. 349, 28 Stat. 564 (U. S. 
Comp. St. 1901, p. 2143), which puts it into the joint custody of the 
storekeeper and third person, the proprietor of the warehouse, the 
owner, would be out of possession, and such frauds would be impos- 
sible. In Casey v. Cavaroc, 96 U. S. 467, 24 L,. Ed. 779, the reason 
is given for the necessity of the change of possession from the owner 
to the qualified owner, the pledgee. Mr. Justice Bradley says in that 
case : 

"The l'equireinent of possession is an inexorable rule of law, adopted to 
prevent fraud and déception ; for, if the delitor reniains in possession, the 
law présumes that those who deal with him do so ou the faith o£ his heing 
the unqualifled owner of the goods." 
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In Fourth St. Nat; Bank v. Millbourne Mills Co.'s Trustée, 172 
Fed. 177, 96 C. C. A. 629, the Circuit Court of Appeals for the Third 
Circuit after making the same quotation from Casey v, Cavaroc say: 

"It is true that a symbolieal or constructive delivery Is recognized In 
favor of articles of great bulk or difficulty of haudling; but the policy of 
the law is against the relaxation of the rule. Sholes v. Asphalt Co., 1S3 Pa. 
528, 38 Atl. 1029. And even as to thèse there must be a surrender of dominion 
and a setting apart of the property, wlth sucll distinctlve marks as will serve 
to indicate that, whlle In the apparent possession of the owner, it is not in 
faet his. Philadelphia Warehouse Co. v. Winchester (O. O.) 156 Fed. 600. 
As is well said by Judge Bradford in that case, there must be enough to 
négative ostensible ownership, nothing of which is to be found hère." 

In Bank v. Millbourne Mills, supra, the second headnote is justified 
by what is said in the opinion. It reads : 

"A man cannot malîe a warehouse of himself as to his own goods, and by 
Issuing aud pledging warehouse receipts niake a valid transfer as against 
his creditors of property which remains in his possession and under bis con- 
trol, without anything to distinguish it from his othcr property, or to In- 
dicate that he is not the unqualifled owner." 

There is nothing about this whisky to indicate that anybody but 
Rohrer had any interest in it whatever, except the government, and 
that interest was solely that the tax would be surely paid before the 
whisky was actually removed. It is true each barrel of whisky had 
a mark and number, and that thèse marks and numbers were carried 
into the receipts, but there was no way to tell by looking at the bar- 
rels that they belonged for any purpose to anybody but the owner, 
nor were they put into the charge of any one as agent for the pledgee, 
facts which clearly distinguish the case from In re Cincinnati Iron 
Store Co., 167 Fed. 486, 93 C. C. A. 122. 

Under the laws of Ohio, a pledge of chattels good as against cred- 
itors, _ subséquent purchasers, and mortgagees in good faith must be 
filed in the manner prescribed, unless there is an immédiate delivery 
followed by actual and continued possession of the things mortgaged. 
Section 4150, Rev. St. In Thorne v. First National Bank, 37 Ohio St. 
254, the law is declared to be that : 

"An instrument in the forni of a warehouse receipt, executed by a debtor, 
who is not a warehouseman, for the sole purpose of securing such créditer, 
is void as against other creditors, where the property remaiiis in the pos- 
session of such debtor." 

This case is directly in point, and its authority is not in the least 
disturbed by the décision of the Suprême Court of Ohio in Hunt v. 
Bode et al, 66 Ohio St. 255, 64 N. E. 126. The pledgor there had 
not issued a receipt against his own goods in his own warehouse. He 
had no possession of the chattels except such as was evidenced by the 
receipt in question, the validity of which was not attacked. By deliv- 
ering the receipt to the bank, he symbolically delivered the possession 
of the property. His equity in the property as represented by the re- 
ceipt was valuable. This he pledged to Dieckniann, and notified the 
bank. After the bank's claim was satisfied, nobody but Dieckmann 
could get the balance. The pledgor's possession was gone. The bank 
had it to pay itself and Dieckmann. 
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I have only referred to some of the most important cases among 
the very many cited by counsel. To my mind they show conclusively 
that the référée reached the proper conclusion as shown by the 
admirable opinion filed by him in the case. The référée did not fol- 
low the décision of the district judge in the Eastern District of Penn- 
sylvania in Re Miller Pure Rye Distilling Co. (D. C.) 176 Fed. 606, in 
which the exact question was decided in favor of pledgees. Counsel 
for the pledgees rely upon that case as establishing every principle 
they contend for in this and commend to the court the reasoning of 
the learned judge in his opinion, in that case as coinciding with the 
conclusions they had reached before that case was decided. It ap- 
pears that the Circuit Court of Appeals for the Third Circuit has re- 
versed that judgment. Mr. Thomas B. Paxton, Jr., One of the oppos- 
ing counsel, has filed and submitted in this case an uncertified type- 
written paper purporting to be a décision of that court, dated Novem- 
ber 9, 1910; the opinion being written by Archbald, District Judge.f 

It is assumed that the décision is what it purports to be, and this 
court, being in entire agreement with it, cheerfully follows it. But, 
whether that décision was made or not, the reasons given in what 
purports to be the opinion, and upon the authorities cited for the in- 
validity of the pledges, are it seems to me unanswerable. Orders 
may be taken accordingly. 

The relative rights of the trustées and purchasers, the relative rights 
of the pledgees and the trustées, as affected by York v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 h. Ed. 782, and the status of those pledg- 
ees who filed their receipts as if chattel mortgages, were not argued 
orally or by brief by both sides in those controversies, and are there- 
fore not now decided. 



TJNITED STATES r. SWIFT et al, 
(District Court, N. D. Illinois. March 22, 1911.) 

No. 4,509. 

1. CitTumiAi, Ijaw (§ 42*) — Tmmtjnity to One Furnishing Evidence — Stat- 

UTE GOVEBNINQ INVESTIGATIONS BT COMMISSIONEB OP GORPOBATIONS. 

The immunity statute governlng tke giving of testimony before the 
Coiiimissioner of Corporations is Act Feb. 11, 1893, c. 83, 27 Stat. 443 
(U. S. Comp. St. 1901, p. 3173), expressly made applicable by Act Feb. 
14. 1903, c. 552, § 6, 32 Stat. 827 (U. S. Comp. St Supp. 1909, p. 92), cre- 
ating the Department of Commerce and Labor. 

[Ed. Note. — For other cases, see Crimlnal Daw, Dec. Dig. § 42.*] 

2. Cbiminal Law (§ 42*) — Immcntty to Witness — Construction of Statuts. 

Immunity Act Feb. 11, 1893. e. 83, 27 Stat. 443 (U. S. Comp. St 1901, 
p. 3173). which relates to évidence giyen In government investigations, 
and provides that "no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or 
thlng concernlng which he may testlfy or produce évidence, * * * " 
was enacted to satlsfy the demand of the fifth constitutionai amend- 
ment, and does so by afPording the witness absolute immunity from fu- 
ture prosecution for any offense arising ont of the transactions to which 
his testimony relates, and which might be aidcd, directly or Indirectly, 
thereby, so as to leave no ground on which the constitutionai privilège 

•For other cases see same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

t Opinion withdrawn on rehearlng and judgment o( lower court afflrmed, Taney v. Penn Nat. 
Bank, 187 Fed. 689. 
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may be Invoked. It opérâtes as an act of gênerai amnesty for ail such 
offenses ; but it is not intended to be, and cannot be made, a shleld 
against prosecutlon for offenses eommltted after the teatiiuony is giveu 
or the évidence furnisbed, since a person cannot be said to liave been 
a witness against himself in respect to an offense which had not been 
committed when the testimony was given. 

[Ed. Note. — E'or other cases, see Criminal Law, Dec. Dig. § 42.*] 

3. Ceiminal Law (§ 198*) — Fédéral Anti-Trust Act— Conspiract in Re- 

STRAINT OF TraDE — ACQUITTAL — EPFECT. 

A conspiracy to restrain or mouopolize Interstate commerce, in vio- 
lation of the Sherman anti-trust act (Act July 2, 1890, c. 647, § 1, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]), is necessarily a continuing 
one, and its lllegality is not alono in the act of confederating or engaging 
in the conspiracy, but also in its continuation, so that a judgment of 
conviction or acquittai in a prosecutlon of those engaged in it is not a 
bar to their subséquent prosecutlon for continuing and carrying for- 
ward the same conspiracy thereafter, whlch is a new violation of the 
law. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 198.*] 

4. Criminal Law (§ 42*) — Immunity to One Fubnisiiing Evidence— Effbct 

OF Statute. 

Défendants were Indicted in 1905 for conspiracy to monopolize Inter- 
state commerce in fresh nieats, in violation of the Sherman anti-trust 
act (Act July 2, 1890, c. 647, § 1, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]) ; but an acquittai was directed, on the ground that they were ira- 
mune from prosecutlon because of testimony glven and évidence fur- 
nisbed by them before the Commissloner of Corporations in relation to 
the transactions which forined the basis for the indictments. Held, that 
such immunlty did not extend to a subséquent prosecutlon for continu- 
ing the same conspiracy thereafter, nor dld it obliterate the facts testi- 
iied to, whlch, if legally compétent and relevant, mlght be shown in the 
sulise<iuent prosecutlon. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 42.*] 

5. Indictment and Information (§ 137*) — Motion to Quash — Gkounds — 

COMPETENCY OF EVIDENCE BEFOEE GEAND JuRY. 

Except in states having statutes on the subject, courts will not review 
the évidence received by a grand jury on a motion to quash, for the 
purpose of passlhg on its eompetency. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 483 ; Dec. Dig. § 137.*] 

6. Criminal Law (§ 278*) — Pleas in Abatement — Grounds. 

In the fédéral courts, a plea in abatement in a criminal case may 
properly raise an Issue of fact as to wliat évidence was presented to the 
grand jury. 

[Ed. Note. — For other cases, see Criminal Law, C«nt. Dig. §§ 638-642; 
Dec. Dig. § 278.*] 

7. WoRDs and Phrases — -"Immunity." 

"Immunlty" doGS not mean that no acts in fact were ever done, but 
that there may be no prosecutlon in respect thereto. Immunlty does not 
wlpe out the history of events. 

[Ed. Note. — For other deiînitions, see Words and Phrases, vol 4, pp. 
3411, 3412.] 

8. Pardon (§ 1*) — Nature of "Pardon"— "Amsbstt." 

A '"pardon" or "amnesty" secures against the conséquences of one's 
acts, and not against the acts of themselves. It Involves forgiveness ; 
not forgetfulness. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. § 1 ; Dec. Dig. | 1.* 
For other définitions, see Words and Phrases, vol. 1, p. 373; vol 6 
pp. 5168-5172; vol. 8, p. 7745.] 



•For other cases see same toplc &. § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Criminal prosecution by the United States against Louis F. Swift 
and others. On motions to quash and pleas to the indictment, and 
motion to strike pleas from files. Motions to quash and to strike de- 
nied, and rule on government to reply to pleas. 

The Indictment in tliis case charges a comhination In restralnt of trade 
and commerce among the several states, and contaius five counts. The flrst, 
second, and flfth counts charge the engaging by the défendants in the com- 
hination therein described "during the ten years next preceding the fluding 
and présentation of thls indictment, * * * and therefore continuously 
and at ail times during the three years next preceding the flndlng and prés- 
entation of this indictment." The fourth count charges the engaging in a 
similar comblnation "at ail times during the three years next preceding the 
flndlng and présentation of this indictment," and, further, that "during ail 
the times mentioned in this indictment said défendants, together with other 
persons whose names are to the jurors unknown, hâve maintained and made 
effective an agreement, understanding, and arrangement among themselves 
whereby they hâve flxed, regulated, and controlled the priées," etc. ïhe 
third count charges the engaging in such a comhination "continuously and 
at ail times during the three years next preceding the flndlng and présenta- 
tion of this indictment," without any subséquent qualifying words as to 
time. 

The separate pleas in abatement flled on behalf of the respective défend- 
ants are of two classes: (A) Pleas of those défendants who were impleaded 
in the Indictment of July 1, 1905; (B) pleas of those défendants who were 
not impleaded In the indictment of 190.5. The défendants in this case who 
were formerly indicted, .and whose pleas hère are Identical, are Louis F. 
Swift, Edward F. Swift, Charles H. Swift, J. Ogden Armour, Arthur Meeker. 
Thomas J. Connors, and Edward Morris. Seven separate pleas in abatement 
hâve been flled on behalf of each of thèse défendants. 

The flrst plea is dlrected at the flrst count of the indictment. It sets eut 
Verbatim the flrst and seventh counts of an indictment returned on July 1, 
1905; the spécial pleas in bar flled Oetober 23, 1905, by each of those de- 
fendants to the former indictment, iucluding the flrst and seventh counts 
thereof ; the additlonal spécial pleas in bar flled on November 22, 1905, to the 
former indictment ; the replieatlons to those spécial pleas ; the verdict of the 
jury sustaining the spécial pleas, rendered on March 21, 1906; the judg- 
ment on that verdict, entered on March 29, 1906, in favor of those défend- 
ants. The plea then sets out certain évidence of and concerniug the mutters 
and things heard and considered by the grand jury which returned the in- 
dictment of July 1, 1905, and which It avers was also heard by the grand 
jury which returned the indictment herein ; that there was no évidence pre- 
sented to the grand jury which returned this indictment, of and concerning 
the engaging by thèse défendants in the comhination described in the flrst 
count, other thiin évidence of and concerning the acts, transactions, matters, 
and things charged in the indictment of July 1, 1005; that the acts, trans- 
actions, matters, and things which are stated and charged in the flrst count 
of thls indictment are the same acts, transactions, matters, and things which 
were stated and charged in the flrst and seventh counts of the indictment of 
July 1, 1905 ; that the évidence described was material to the charges con- 
tained in the flrst count of this indictment, and that the considération of 
the same by the grand jury was prejudicial to the défendants. ïhe plea 
closes with averments of diligence. 

The second, third, and fourth pleas are identical with the flrst, save only 
that they are directed at, respectively, the second, fourth, and flfth counts 
of this indictment. 

The flfth plea responds to the entire indictment. In it is incorporated, by 
référence, the record fully set out in the flrst plea, and the averments of 
diligence. It also avers that after the making of the investigation by the 
(^ommissioner of Corporations, as described fully in the spécial pleas in bar 
flled to the indictment of July 1, 1905, the Commlssiouer of Corporations 
reported the information and data so gathered by him to the Président ot 
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the Uuited States, and embodied in the prlnted volume known as the "Gar- 
fleld Report," a part of tbe information obtained from the several défend- 
ants ; that tbe Garfleld Report is a public document, which is incorporated 
by référence; that in 1904 and 1905 the Garfield Report and the information 
and évidence secured from the défendants were delivered to the Attorney 
General of the United States and to the district attorney for the Northern 
district of Illinois; and upon information and belief that the Garfleld Re- 
port and the évidence secured from the several défendants were used by the 
attorneys for the United States in thls proceeding in preparing and search- 
ing out évidence against the défendants, which was introduced before and 
considered by the grand jury returnlng this indictment ; that such évidence, 
do searched out and prepared with the use and aid of the évidence so se- 
cured from the several défendants, which was introduced before the grand 
Jury returnlng this indictment, was material évidence, and prejudicial to 
the défendants. 

ïhe slxth plea also respouds to the entire indictment. The record of the 
1005 proceedings set out In the first plea. and the averments of diligence, 
were also incorporated by référence. In addition it avers that the attorneys 
for the United States submitted to the grand .iury which returned this in- 
dictment évidence of and concerning the acts. transactions, matters, and 
things respecting which the several défendants had previously produced 
évidence before the Commlssioner of Corporations in the course of bis in- 
vestigation, referred to and described in the record of the former proceed- 
ings, and respecting which acts, transactions, matters and things the several 
défendants had beeonie hnmtine from prosecution, as adjudged in the former 
proceeding ; that évidence of and concerning such acts. transactions, matters, 
and things, respecting which the several défendants were iinmune, was used 
by the attorneys for the United States and by the grand jury In preparing 
and searehing out other évidence against the défendants, and the évidence 
so prepared and searched out was used before and considered by the grand 
jury ; and that such évidence was material and its use prejudicial. Certain 
portions of the évidence respecting immune transactions was then described, 
namely, certain corporate records and the testimony of several witnesses, 
and the averment that such évidence was considered by the grand jury. 

The seventh plea also responds to the entire Indictment. The 1905 pro- 
ceedings set out in the first plea, and the averments of diligence were there 
incorporated by référence. It is also averred that the grand jury which 
returned this indictment heard évidence which was of and concerning the 
acts, transactions, matters, and things charged in the indictment of .Tuly 1, 
1905, and on acoount of which the several défendants had been adjudged to 
be immune from prosecution. It describes, also, certain corporate records 
and the testimony of certain witnesses, which was heard and considered by 
the grand jury returnlng the indictment of .luly 1, 1905. with the averment 
that it was also heard and considered by the grand jury which returned this 
indictment. It avers that sucli évidence was material and prejudicial, and 
that there was no évidence presented to the grand jury of and concerning 
the engaging by thèse défendants in the supposed combination in the indict- 
ment lierein charged, other than évidence of aiid concerning the acts. trans- 
actions, matters, and things charged in the indictment of .Tuly 1, 1905. 

Identical motions to qua.sh hâve been flled on behalf of each of the défend- 
ants on whose behalf were ]>resented the foregoing pleas in abaterueut. and 
therein is set forth the record of the former proceedings, incorporated by 
référence to the flrst plea in .aliatement ; that the attorneys for the United 
States presented to, and the grand jury retnrning thls indictment heard and 
considered, évidence respecting the same acts. transactions, matters, and 
things concerning which the respective défendants liad theretofore produced 
évidence before the Commlssioner of Corporations ; tliat the grand jury re- 
turnlng thls indictment heard évidence of and concerning tbe same acts, 
transactions, matters, and things respecting which évidence had been heard 
and considered by tbe grand jury which returned the indictment of July 1, 
1905, and as to ail of which immunity from fnrther prosecution had been 
adjudged. Certain portions of such évidence were described, namely, cor- 
porate records and the testimony of certain witnesses. ïhe motions state 
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that such erldence was materlal and prejudiclal, and that there was no 
évidence heard by the grand jury returning this Indictment concerning the 
engaglug by thèse défendants in a combina tion, other than évidence of and 
concerning acts, transactions, matters, and tbings stated and chargea in the 
indictment of July 1, 1905. 

(B) Identlcal pleas In abatement hâve been flled on behalf of Edward Tll- 
den, Francis A. Fowler, and Louis H. Heyman, défendants hereln, who were 
/lot impleaded In the Indictment of 1905. 

The flrst of thèse pleas avers and describes the investigation of the fresh 
méat industry, eonducted under a resolution of the House of Représentatives, 
by Commissioner Garfield, in 1904; that In the course of that Investigation 
the défendants were required to f urnlsh évidence respecting the method of 
business pursued in the conduct of the fresh œeat business of certain of the 
corporations named in the présent indictment; that such évidence so fur- 
nlshed related to several of the acts, transactions, matters, and thlngs charged 
In thls indictment; that on March 3, 1905, and afterwards, Commissioner 
Garfield reported the Information and data so gathered by hlm to the Prési- 
dent of the United States, and embodied a part of It In what is known as 
the "Garfield Report," a public document Incorporated thereln by référence; 
that in 1904 and 1905 the Garfield Report aud other évidence and informa- 
tion secured from thèse défendants were delivered to the Attorney General 
of the United States, aud to the district attorney for the Northern district 
of Illinois, and that the évidence so secured by the Commissioner from thèse 
défendants was made use of by the nttorneys for the United States in search- 
ing out other évidence against them. and whieh was Introduced before, and 
heard and consldered by, the grand jury whlch retumed this indictment; 
that such évidence was materlal and prejudiclal. The plea ends with an 
averment of diligence. 

In the second plea the three défendants aver and descrlbe the conductlng 
of the Garfield investigation In 1904 ; that the Commissioner secured évi- 
dence and information from them of and concerning acts, facts, cireum- 
stances, matters, and thlngs referred to in the présent indictment as belng 
and constltuting the supposed engaging by the défendants in the unlawful 
comblnation ; that thereafter the défendants could not be subjected to any 
penalty or forfeiture for or on account of the respective transactions, mat- 
ters, and thlngs concerning which they had so testlfled or produced évidence 
before the Commissioner ; that the attorneys for the United States presented 
to, and the grand jury which returned this indictment heard and consldered, 
évidence of and concerning the same acts, transactions, matters, and tbings 
resi)ecting which the défendants had produced évidence before the Cbmmis- 
sioner of Corporations, and for and on account of whlch they had become 
and were immune from prosecutlon ; that the évidence conslsted in part of 
certain corporate records and the testimony of certain witnesses, who are 
referred to ; that the attorneys for the United States and the grand jury 
which returned this indictment used évidence of and concerning transactions 
respecting whlch thèse défendants were immune from prosecutlon In prepar- 
ing and searching out other évidence against them, and the grand jury which 
returned tbis Indictment heard and consldered such évidence so prepared 
and secured ; that ail of such évidence was materlal and prejudiclal ; and 
that the défendants were diligent in presenting the matter to the court. 

The thlrd plea on behalf of thèse three défendants is identlcal with the 
second, excepting that it avers upon information and bellef that there was 
no évidence presented to the grand jury of and concerning the engaging by 
the défendants In the supposed comblnation charged in the Indictment, other 
than évidence of and concerning the acts, transactions, matters, and thlngs 
respecting ^l'hich the défendants had thei-etofore produced évidence before the 
Commissioner of Corporations, and respecting which they had thereby be- 
come and were Immune from prosecutlon. 

Motions to quash were flled on behalf of Tllden, Fowler, and Heyman, 
contalnlng statements descriptive of tlie Garfield investigation In 1904 ; that 
the défendants were required to furnish évidence in the course of such in- 
vestigation; the compilation of the Garfield Report, whlch was Incorporated 
by référence; that the report and the évidence secured from the défendants 
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were in 1904 and 1905 obtalned by the attorneys for t&e United States, and 
were used by them in preparlng and searching out évidence against the défend- 
ants, ail of wlncli vvas introduced, heard, and considered in tbe Investigation 
and proceeding before the grand jury whlch returned the présent indictment ; 
that the grand jury heard and considered évidence of and concerning the 
saine acts, transactions, matters, and thlngs respecting which évidence had 
been secured from the défendants by the Conimlssiouer of Corporations in 
the course of his investigation, and used such évidence in preparlng and 
searching out other évidence, whlch was also used and offered against the 
défendants ; that part of the évidence eonsisted of corporate records and 
the testimony of certain witnesses ; that there was no évidence presented to 
the grand jury of and concerning the engaging by the défendants in the snp- 
posed comblnation eharged in tlie Indletnient, other than évidence of and 
concerning the acts, transactions, matters, and thlngs respecting which the 
défendants had theretofore produced évidence before the Connni'sioner of 
Corporations; that the évidence used was niaterial and prejudicial. The 
matters and thlngs set forth and averred in the plea In abatement were in- 
corporated by référence. 

The government moved to hâve the motions to quash the indictment de- 
nied and the pleas in abatement strlclien from the files. The défendants 
asl^ed to liave the motions, to <iuash snstained, or for a rule on the govern- 
ment to reply wlthin a short day to the pleas in abatement. 

Geo. W. Wickersham, Atty. Gen., Edwin W. Sims, U. S. Atty., 
and Wm. S. Kenyon, James H. Wilkerson, Pierce Butler, Jame.s M. 
Sheean, Oliver E. Pagan, Elwood G. Godman, and Barton Corneau, 
for the United States. 

John S. Miller, Moritz Rosenthal, Leyy Mayer, George T. Bucking- 
ham, M. W. Borders, Albert Veeder, Ralph Crews, Alfred R. Urion, 
and Henry Veeder, for défendants. 

CARPENTER, District Judge (after stating the facts as above). 
The broad question before the court for décision is the same, whether 
raised by the motions to quash or by tne pleas in abatement ; and 
inasmuch as the government's motion to strike the pleas in abatement 
from the files involves certain technical questions of criminal procé- 
dure, I shall dispose first of the motions to quash. 

Stripped of ail unessentials, the case is this : In 1904 ail of the de- 
fendants gave information and évidence (whether under compulsion 
or not is immaterial, so far as the présent investigation is concerned) 
to the Commissioner of Corporations, an oflficer in the Department of 
Commerce and Labor. What that information and évidence was we 
are not now informed, but may assume that it related to interstate 
commerce in the fresh méat industry. In 1905 a fédéral grand jury 
in this district indicted the défendants (except Tilden, Fowler, and 
Heyman), under the Sherman act (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), for combining and conspiring 
together in restraint of trade and commerce in fresh méat among 
■the several States. Spécial pleas in bar were interposed, averring that 
the information and évidence given by the défendants to Commis- 
sioner Garfield had been turned over to the Department of Justice, 
and by it presented to the grand jury, which returned a true bill based 
thereon, and that the défendants, by reason of having given the in- 
formation and évidence, were immune from prosecution concerning 
the. transactions, matters, and things about which they had testified or 



1008 186 FEDERAL REPORTER 

furnished évidence. Issue was joined on those pleas, and on March 
21, 1905, a jury, by direction of the District Judge, rendered a ver- 
dict of not guilty. Subsequently judgment vi'as entered on that ver- 
dict. 

In September, 1910, a fédéral grand jury returned an indictment 
against ail of the défendants, charging them, in violation of the Sher- 
man act, with conibining and. confederating together in restraint of 
trade in fresh méat between the several states, etc., for the "past ten 
years," and "continuously and at ail times during the three years next 
preceding the finding and présentation of this indictment," 

By motions to quash this indictment, and by pleas in abatement 
(identical as to pertinent facts), the défendants make the issue that 
by having given information and évidence to the Commissioner of 
Corporations in 1904 they became immune from prosecution in 1905, 
as was determined by a judgment of record in this court, and that 
the "immunity statute in question forbids, not only their indictment 
for or on account of the transactions, matters, and things for which 
they are immune, but also the use of the immune transactions in aid 
of a prosecution for a continuation of the immune offense," and that 
"the inclusion of such immune transactions in the (présent) indictment 
is a violation of their rights under the fifth amendment to the fédéral 
Constitution and the immunity statute." 

The motions state and the pleas aver that no évidence was pre- 
sented to the grand jury which returned the présent indictment, ex- 
cept of the transactions, matters, and things concerning which the de- 
fendants gave information to the Commissioner of Corporations in 
1904, and concerning which they hâve been adjudged to be immune 
from prosecution. 

In short, the question now presented is: Assuming that the de- 
fendants informed the Commissioner in 1904 that they were conspir- 
ing or combining together in violation of the Sherman act, was the 
immunity granted to them by the statute, and by the judgment of 
this court, so perfect that they may continue indefinitely in their un- 
lawful undertaking? 

[1] The pertinent immunity act is that of February 11, 1893 (27 
Stat. 443 [U. S. Comp. St. 1901, p. 3173]), which provides: 

"That no person shall be excnsed from attending and testifying or from pro- 
ducing books, papers, tariffs, con tracts, agreements and documents * * * 
on the ground or for the reason that the testimony or évidence, docuiiientary 
or otherwise, required of hlni, may tend to criminate him or subject him to 
a penalty or forfeiture. But no person shall be prosecuted or subjected to 
any penalty or forfeiture for or on account of any transaction, matter or 
thlng, concerning which he may testify, or produce évidence, documentary or 
otherwise," etc. 

The provisions of the appropriation act of February 25, 1903 (32 
Stat. 854, 903, 904, c. 755), urged by défendants' counsel to be in- 
volved, hâve no bearing upon the question, because they claim to hâve 
received immunity by virtue of testimony given in an investigation 
carried on by the Commissioner of Corporations, and the immunity 
provision of the act of February 25, 1903, applies only to causes aris- 
ing under (1) the act to regulate commerce (Act Feb. 4, 1887, c. 104, 
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24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]); (2) the Sherman act; 
and (3) tlie customs act (Act June 10, 1890, c. 407, 26 Stat. 131 [U. 
S. Comp. St. 1901, p. 1886]). 

The act making the provisions of the statute of February 11, 1893, 
applicable to investigations conducted bv the Bureau of Corporations 
is the act of February 14, 1903 (32 Stat. 825 [U. S. Comp. St. Supp. 
1909, p. 87]), estabhshing the Department of Commerce and Labor, 
section 6 of which provides that the provisions of the act of February 
11, 1893, shall apply to witnesses subpœnaed by the Commissioner of 
Corporations. 

[2] It seems necessary at the outset to consider the scope of the 
constitutional protection and the character and scope of the protection 
necessary to be afïorded in immunity acts, in order to supplant the 
constitutional privilège. The fifth amendment to the Constitution pro- 
vides : 

"Nor shall any persou be comiielled in any ci'iminal case to be a wltness 
agalnst himself." 

The fîrst statute of immunity ofïered as the équivalent of the con- 
stitutional shield was the act of February 25, 1868 (15 Stat. 37, c. 13). 
This statute later was re-enacted into section 860 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 661), in the following language: 

"No pleadlng of a party, nor any diseovery or évidence obtained from a 
party or witness by means of a judiclal proceeding in this or any foreign 
eountry shall be given in évidence or in any manner used against him or 
his property or estate, in any court of the United States in any criminal 
proceeding, or for the enforceuient of any penalty or forfeitnre: Provided, 
that this section shall not exempt any party or witness from prosecution and 
punishment for perjury committed in discovering or testlfying, as aforesaid." 

Section 860 was before the Suprême Court of the United States in 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 
1110, and was held to afford an insufficient compensation for the privi- 
lège granted by the fifth amendment. The court said : 

"We are clearly of the opinion that no statute, which leaves the party or 
witness subject to prosecution after ho answers the incrimlnatlng questions 
put to him, can hâve the effect of supplanting the privilège conferred by the 
Constitution of the United States. Section 860 of the Revised Statutes does 
not supply a complète protection from ail the périls against which the con- 
stitutional prohibition was designed to snard. nnd is not a full substitute 
for that prohibition. In view of the constitutional provision, a statutory 
enac-tnient to be valid niust affoixl absolute imnnmiry against future prose- 
cutions for the offense to which the question relates." 

To meet the requirements of the rule thus laid down by the Su-- 
preme Court, the act of February 11, 1893, was passed, providing 
that : 

'•No person shall be prosecuted or subjeeted to any penalty or forfeitnre 
for or on account of any transaction, matter or thing concerning which he 
may testify or produce évidence, documentary or otherwise," etc. 

In this form the matter was presented in Brown v. Walker, 161 
U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819, where a majority of the 
court held, after quoting extensively from the opinion in Counselman; 
V. Hitchcock: 
186 F.— 64 
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"The clause of the Constitution in question is obviously susceptible of two 
interprétations. -If it be construed literally as authorizing tlie witness to 
refuse to disclose any fact wlùch might tend to Incriniinate, disgrâce, or ex- 
pose tiim to unfavorable comments, tlien as lie must necessarily, to a large 
extent, détermine upon hls own conscience and responsibility whetber his an- 
swer to the proposed question will bave that tendency, * * * the prac- 
tical resuit will be that no one could be compelled to testify to a material 
fuct in a criminal case unless he chose to do so, or unless it was entirely 
clear that the privilège was not set up in good f aith. If, upon the other 
hand, the object of the provision be to secure the wituess agalnst a criminal 
prosecution which nilght be alded, directly or indirectly, by bis disclosure, 
then if no such prosecution be possible — in other words, if his testimony op- 
erated as a complète pardon for the offense to which it relates — a statute 
absolùtely securing to him such immunity from prosecution would satlsfy 
the demands of the clause in question. * * * 

"Strlngent as the gênerai rule is, however, certain classes of cases hâve 
always been treated as not falling within the reason of the rule, and there- 
fore constituting apparent exceptions. When exaniined, thèse cases will ail 
be found to be based upon the idea that, If the testiuiouy sought cannot pos- 
sibly be used as a basis for or in aid of a criminal prosecution agalnst the 
witness, the rule ceases to apply ; its ob.iect belng to protect the witness him- 
self, and no one else — oiuch less that it shall be made use of as a pretext 
for securing immunity to others. * * * 

"The act of Congress in question, securing to witnesses Immunity from 
prosecution, is virtually an act of gênerai amnesty, and belongs to a class of 
législation which is not uncommon, either in Bngland or in this country. Al- 
thou'ih the Constitution vests in the Président 'power to grant reprieves and 
pardons for offenses against the United States, except in cases of impeaeh- 
ment,' this power has uever been held to take from Congress the power to 
pass acts of gênerai amnesty, and is ordinarily exercised only in cases of in- 
dlviduals after conviction, although, as was said by this court in Ex parte 
Garland, 4 Wall. 333, 380 [18 I.. Ed. 366], 'it exteuds to every offense known 
to the law, and may be exercised at any time after its commission, either be- 
fore légal proçeedlngs are taken, or during their pendency, or after convic- 
tion and judgment. * * * 

"* * * Amnesty is deflned by lexicograpbers to be an act of the sover- 
eign power grantiug oblivion or a gênerai pardon for a past offense, and Is 
rarely, iî ever, exercised iri favor of single indlviduals, and is usually ex- 
erted in behàlf of certain classes of persons who are subject to trial, but 
hâve not yet been convicted. * * * 

"It is entirely true that the statute does not purport, nor is it possible for 
any statute, to shield the witness from the Personal disgrâce or opprobrium 
attaching to the exposure of his crime ; but as we hâve already observed the 
authorities are numerous and very nearJy uniform to the efcêct that if the 
proposed testimony is material to the issue on trial, the fact that the testi- 
mony may tend to dégrade the witness in public estimation does not exempt 
him from the dùty of disclosure. A person who commits a criminal act is 
hound to contemplate the conséquences of exposure to his good name and 
réputation, and ought not to call upon the courts to protect that which he 
has himself esleemed to be of such llttle value. The safety and welfare of 
an entire comniunity should not be put into the scale against the réputation 
of a self-confessed criminal, who ought not, either in justice or in good mor- 
als, to refnse to disclose that which may be of great public utility in order 
that his neighbors may think well of him. ïhe design of the constitutional 
privilège is not to aid the witness in vindicating his eharacter, but to protect 
him against being compelled to furnish évidence to convict him of a crim- 
inal charge. If he secure légal immunity from prosecution, the possible im- 
pairment of his good name is a penalty which it is reasonable he should be 
compelled to pay for the common good. If it be once conceded that the fact 
that his testimony may tend to bring the witness into disrepute, though not 
to incriniinate him, does not eutltle him to the privilège of silence, it neces- 
sarily follow^s that if it also tends to incriminate, but at the same time op- 
érâtes as a pardon for the offense, the fact that the disgrâce remains no more 
entitles him to immunity in this case than in the other." 
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In Haie v. Henkel, 201 U. S. 43, at page 67, 26 Sup. Ct. 370, at 
page 376, 50 L. Ed. 652, the court said : 

"The interdiction of the fifth amendment opérâtes only when a witness Is 
aslied to incriminate himself — in other words to sive testimouy which nmy 
possilily expose him to a criminal cliarge. But if the criminality has already 
been talten away, the amendment ceases to apply. The criminality provided 
against is a présent not a past criminality, which llngers only as a memory, 
and involves no présent danger of prosecution. * * * The extent of this 
immunity was fully considered by this court in Couuselman v. Hitchcock, 142 
U. S. 547 [12 Sup. Ct. 195, 35 L. Ed. 1110], in which the imnmnity ofCered by 
Rev. Stat. § 860, was declared to be insufficient. In consequerice of this dé- 
cision an act was passed applicable to testimony before the Interstate Coni- 
merce Commission, in almost the exact language of the act of February 25, 
1903, above quoted. This act was declared by this court in Browu v. Walker, 
161 U. S. 591 [16 Sup. Ct. 644. 40 L. Ed. 819J. to affiord absolute immunity 
against prosecution for the offense to which the question related, and de- 
prived the witness of his constitution al right to refuse to answer. Indeed, 
the act was passed apparently to meet the déclaration in Counselnian v. 
Hitchcock, 142 U. S. 589 [12 Sup. Ct. 195, 35 L. Ed. 1110], that 'a statutory 
enactnient, to be valid, must afïord absolute immunity against future prose- 
cution for the offense to which the question relates.' " 

An analysis of the three cases just quoted from shows that there 
is no such thing as a constitutional right of absolute silence in ail 
cases. The constitutional right is limited to those cases only in which 
speech would incriminate, and it follows that if the answer to the 
question cannot tend in any way to incriminate the witness, because 
liability to prosecution on account of anything about which he may 
testify has been removed, there is no ground on which the constitu- 
tional privilège can be invoked. The immunity act gives no substitute 
for this constitutional privilège. The privilège continues to exist to 
its fullest extent in any case in which the answer may tend to in- 
criminate. The Congress of the United States had no power to take 
away the privilège, to abridge it, or to substitute anything for it. The 
most that Congress could do was to remove any criminality which 
might resuit from the answering of the question or the giving of the 
évidence. When that was done, the situation became such that the 
constitutional privilège did not apply, and could not be relied upon. It 
became, so far as the witness was concerned, as though his acts never 
had been criminal, and as though his testimony under no circumstances 
could incriminate him. 

As to the claim that the immunity is for the future as well as in 
the past, it may be observed that in Brown v. Walker, supra, the 
court said: 

"If, upon tlie other hand, the object of the provision [the fifrh amendment] 
be to secure the witness against a criminal prosecution which might be 
aided, directly or indirectly, by his disclosure, tlien if no such prosecution 
be possible — in other words, if his testimony operated as a complète pardon 
for the offense to which it relates — a statute absolutely securing to him such 
Immunity from prosecution would satisfy the deniands of the clause in ques- 
tion." 

The words "complète pardon for the offense to whicn it relates" 
indicate clearly that there must hâve been some violation of the law at 
the time the évidence was given. In Haie v. Henkel, supra, the court 
said ; 
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"But, if the crimlnality bas already been taken away, the amendmeiit 
ceases to apply. The criminality provided against is a présent, not a past, 
ci'iminallty, which lingers only as a memory and involves no danger of pros- 
ecution." 

If the amendment does not apply to a past criminality, which lin- 
gers only "as a memory, a fortiori it cannot apply to future criminality, 
not yet conceived in the minds of the parties. In the Counselman 
Case, supra, the court said: 

"In View of the eonstitutional provision, a statutory enaetment, to be valid, 
must afford absolute immunity against future prosecution for the offense to 
which the question relates." 

A question put to a witness cannot relate to something which does 
not exist. As to ail crimes committed at the time the information 
was had from the défendants, there may hâve been immunity. It 
cannot be claimed now as to crimes which had not then been com- 
mitted, or even contemplated. That this is true follows conclusively 
from the fact that the eonstitutional privilège guards only against 
the giving of incriminating évidence. Incriminating évidence can- 
not be given, unless a crime in fact has been committed. 

What were the offenses hère to which the "questions related"? 
Obviously, if the présent indictment contemplâtes a crime supposed to 
hâve been committed within three years prior to its return (and it is 
clear that it does), then the old immune évidence did not and could 
not relate to the offense charged. 

The claim of the défendants is, as I hâve analyzed the arguments of 
their counsel, that as to the matters, transactions, and things about 
which they testified in 1904, and as to everything related thereto or 
resulting therefrom, there can be no prosecution in 1910. I do not 
décide, and it is not necessary for me to décide, the same question 
which was presented to Judge Humphrey in 1905. United States v. 
Armour (D. C.) 142 Fed. 808. What I must décide is whether, grant- 
ing that the défendants were entitled to immunity from prosecution 
for any crime committed at the time they testified before Commis- 
sioner Garfield, they are now immune, and forever will be immune, 
from prosecution for any acts concerning, or discovered by reason 
of, the matters, transactions, and things about which they then testi- 
fied. 

[3] It may be well to consider what is meant by a conspiracy or 
combination, as defined in the Sherman act. At common law the exist- 
ence of the conspiracy agreement or confédération constituted the 
crime, without even a single overt act in pursuance of it. Bannon et 
al. V. United States, 156 'u. S. 464, 15 Sup. Ct. 467, 39 L. Ed. 494. 
The gist of the offense, therefore, is the fact of confederating. Sec- 
tion 5440 of the Revised Statutes (U. S. Comp. St. 1901, p. 3676) has 
not altered the nature of the offense, or the rules of law governing it, 
save in one particular, namely, that the conspiracy may not now be 
prosecuted until one overt act has been committed. Section 5440 gives 
a locus pœnitentiag until the commission of some overt act. After the 
commission of such overt act, the law of conspiracy is unaffected by 
that section. United States v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 
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27 L. Ed. 698; Bannon et al. v. United States, 156 U. S. 464, 15 Sup. 
Ct. 467, 39 L Ed. 494; Williamson v. United States, 207 U. S. 425, 

28 Sup. Ct. 163, 52 L. Ed. 278. 

If, then, a conspiracy is indictable at common law before any overt 
act, likewise it must be indictable at common law at any time after 
the commission of an overt act, if the conspiracy agreement or con- 
fédération still exists. A conspiracy agreement to accomplish an im- 
lawful object is, in its very nature, a continuing arrangement between 
the conspirators, the duration of which will dépend upon the nature 
of the object which they propose to accomplish. Considering the in- 
finité variety of possible cons]jiracies, both as to plan and purpose, it 
is impossible to lay down any unvarying rule concerning the extent 
of their duration, other than to say that they continue until they are 
abandoned, or the object of the conspiracy is accomplished. So long 
as the parties contemplate further action, if necessary to the attain- 
ment of their ultimate object, the agreement or confédération still 
exists. This further action may consist alone in accepting the benefits 
of an agreement previously made. 

In United States v. Kissel (decided by the Suprême Court of the 
United States December 12, 1910) 218 U. S. 601, 31 Sup. Ct. 124, 54 
L. Ed. 1168, Mr. Justice Holmes said: 

"A conspiracy to restrain or moiiopollze trade by improperly excluding a 
competitor from busiiieps contemplâtes that the conspirators will remain in 
business and will continue their combined efforts to drive the competitor 
out until they succeed. If they do continue such efforts in pursuance of the 
plan, the conspiracy continues up to the tlme of abandonmeut or success. A 
conspiracy in restralnt of trade Is différent from and more than a contract 
in restralnt of trade. A conspiiacy is constltuted by an agreement, it is true; 
but it is the resuit of the agreenienl, rather than the agreement itself, just 
as a partnership, although constituted b,v a contract, is not the contract, but 
is a resuit of it. The contract is Instantaneous. The partnership may en- 
dure as one and the same partnership for years. A conspiracy is a partner- 
ship for criminal purposes. That as such it may hâve continuation In time 
is shown by the rule that an overt act of one partner may lie the overt act 
of ail, wlthout any new agreement speciflcally directed to that act." 

In United States v. Trans-Missouri Freight Association, 166 U. S. 
290, 17 Sup. Ct. 540, 41 L. Ed. 1007, the contract forming the de- 
fendant association had been made before the Sherman act was passed ; 
but a continuance of the association after the enactment of the statute 
was held to be within the prohibition. Mr. Justice Peckham said : 

"It is said that to grant the injunction prayed for in this case is to give 
the statute a rétroactive efifect; that the contract, at the time it was entered 
into, was not prohibited or declared illégal by the statute, as it hiid not then 
been passed ; and to now enjoin the doing of any act which was légal at the 
time it was done would be Improper. We give to the law no rétroactive ef- 
fect. The agreement in question is a continuing one. Tlie parties to ir adopt 
certain machinery and agrée to certain methods for the purpose of establisli- 
ing and maintaining in the future reasonable rates for traiisportation. As- 
suming such action to hâve been légal at the time the agreement was eutered 
into, the continuation of the agreement, after it had been declared to be 
illégal, beeame a violation of the act. The statute prohlbits the continuing 
or entoring into such an agreement for the ftiture, and if the agreement be 
contiuned it then becomes a violation of the act. There is nothing of an ex 
post facto character about the act. The civil remedy by injunction and the 
liahility to punlshment under the criminal provisions of the act are entlrely 
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distinct, and there can be no question of any act being regarded as a vio- 
lation of the statnte whlch occurred before It was passed. After its passage, 
if the law be violated, the parties violating It may render tUemselves liable 
to be punlshed crlmlnally; but not otherwlse." 

In Northern Securities Co. v. United States, 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. Ed. 679, the court, under the Sherman act, restrained a 
continuance of a combination already formed. This must hâve been 
because such continuance was as much condemned by the act as its 
original formation. 

In United States v. MacAndrews (C. C.) 149 Fed. 823, Judge Hough, 
in overruling a demurrer to an indictment charging a violation of sec- 
tions 1 and 2 of the Sherman act, said : 

"It is true that the gist of the alleged offense Is the combination or the 
attempt at monopoly, but It is not true that the offenses are complète when 
the combination is mentally formed or the mental Intention to monopolize 
arises. The statutory offense, and the one charged hereln, does not dépend 
upon 'a single agreement, but [on] a course of conduct Intended to be con- 
tlnued' ; yet, nevertheless, 'the thing done and intended to be done is per- 
fectly deflnlte.' Swift v. United States, 196 U. S. 400 [25 Sup. Ct. 276, 49 
L. Ed. 518]. That case arose on the civil side of the court; but it is to be 
remembéréd that the same facts and acts whlch expose vlolators of this stat- 
ute to civil suits also render them subject to Indictment. In this case, whlle 
the tlme is indefinite, the thing done is deflnlte, and that is ail that the stat- 
ute requlres. 

"To show that an exact time may be, and theref ore must be, asslgned for 
the commission of the offense of combination, the défendants argue upon the 
meanlhg of the Word 'engage' as used in the statute, and strenuously urge 
that, since the offense prohlbited is that of 'engaging In' a combination, it 
must be complète as soon as the accused employa his attention or effort in 
or about the same, that such employment of attention or effort is capable of 
précise assignment in point of time, and they challenge the prosecutlon to 
name the day. 

"The statute Is not directed against such an abstraction as this. It does 
not require on the part of the prosecution clairvoyance to dlscover or locate 
the Offense. Its prohibition is not directed against a state of mind, but 
against a state of facts. The facts do not slmultaneously occur; the events 
are not contemporaneous. It may, and naturally would, require tlme for the 
workiiig parts of the combination to becorae co-operative, or for the monopoly 
to become more than a hope; and wliat is forbidden and rendors the aetors 
obnoxlous to the crimlnal law Is not an undlscoverable thought or hope, but 
a perfectly obvious resuit or condition. Thé condition or state of facts 
against whlch the statute is directed is a continulng condition, and therefore 
the olïense of creating and maintaining that condition is necessarlly a con- 
tinulng offense, and does not, from Its very nature, require greater partic- 
ularlty in assignment than is used in this Indictment." 

The books say sometimes that each overt act "renews" the con- 
spiracy. This can be true only in the sensé that the overt act consti- 
tutes renewed or further évidence of the continued existence of the 
conspiracy. A conspiracy is always required to support the overt act. 
A conspiracy agreement commonly continues in actual existence until 
after the object of the conspiracy has been accomplished. Its actual 
continuance always is a question of fact, and the indictment in this 
case charges a continued actual existence of the conspiracy from its 
inception in 1904, up to the time of the return of the indictment. 

Is the original confédération or unlawful agreement the only viola- 
tion of thé statute, pris a continuation or carifying out of that agrée- 
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ment, evidenced by a conscious participation therein by the parties, 
equally a violation of the law? The fact that conspiracies generally 
may be, and usually are, continuing agreements or understandings, 
emphatically is true of conspiracies to restrain or to monopolize com- 
merce. In such cases, not only may the conspiracy endure, as in the 
case of conspiracies generally, until a single complète resuit is effected, 
but the resuit intended by the conspirators is itself, quite inevitably, 
a continuing condition of things. Restraint or monopolization of com- 
merce for a moment or a day is not the object of a conspiracy to 
restrain or monopolize it. The conspirators seek continuous restraint 
and monopolization. 

The argument of the défendants is that the crime of conspiracy 
is noncontinuing, because the essential élément of the offense is the 
act of confederating or plotting, which is in itself inherently a non- 
continuing act. The authorities which hâve just been cited are to the 
contrary. The question of the continuous or noncontinuous nature 
of a conspiracy dépends entirely upon the agreement of the parties 
and the object to be efïected. It is always possible that the conspiracy 
or confédération itself may contemplate a continuous course of action 
on the part of those engaged in it. An agreement to pursue an illégal 
course for 10 or 15 years, by its very nature, would be an agreement 
which was continuous. Take a concrète case. Assume that the de- 
fendants in 1904 entered into a written agreement to stifle compéti- 
tion, or to control priées, in the fresh méat industry through the mé- 
dium of the National Packing Company. Would indictment and con- 
viction in 1905 hâve given them an everlasting license to continue their 
unlawful acts, exempt and immune from prosecution? 

[4] It must be conceded that, had the défendants been convicted 
in 1905, no question of immunity arising, no further prosecution could 
be had for the same offense. If, hovvever, the conspiracy having 
been entered into and the varions média through which it was to be 
made operative and effective having been created, ail in 1904, proof 
of the facts upon which the former conviction was had (properly safe- 
guarded by the rules of évidence) could be shown in a prosecution in- 
stituted in 1910, based upon a continuous conscious participation by 
the défendants in the original undertaking ; that is to say, the con- 
tinued opération of the unlawful combination, notwithstanding the 
former conviction, is in itself a new violation of the law. The indict- 
ments in this case are not for any crime committed at the time the 
privileged évidence was given, but for a subséquent crime, and that 
subséquent crime consists in the continuation of the original agree- 
ment. 

Again, suppose in 1904 the défendants admitted to the Commis- 
sioner of Corporations that they had conspired together to restrain 
the fresh méat trade in this country. Suppose that the confession 
were used to search out other évidence tending to show that the con- 
spiracy organized in 1904 had been in continuous opération up to and 
including the month of September, 1910. Can they stand boldly upon 
the proposition that with respect to those matters, transactions, and 
things which they had confessed they are immune for ail time to 
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come? Not only immune from punishment concerning the things of 
the past which they disclosed, but immune from punishment for con- 
tinuing in their unlawful engagement? Not only that, but immune 
from the use of the évidence against them for any purpose at any 
time thereafter? 

Immunity does not mean license. If it does, then one need only 
to conf ess his crime, and his license to violate the law becomes per- 
pétuai. Any considération of the so-called immunity or constitutiônal 
privilège which results in the giving of license to continue an unlaw- 
ful act, or immunity from prosecution for future crime, would be in- 
tolérable. 

The défendants must rest squarely upon the proposition that the 
immunity granted by the statute is broader than the privilège of the 
Constitution. However, both the Constitution and the immunity stat- 
ute apply only to incriminating évidence; the former by construction 
given by the Suprême Court of the United States, and the latter by 
its very terms. 

I cannot agrée that the immunity act purposely was made attractive 
as a kind of bonus or bribe to induce innocent disclosures by the prom- 
ise that a future crime concerning the acts, transactions, and things tes- 
tified about would pass unpunished. I do not believe that the défend- 
ants hère accused are immune for ail time to come from the punish- 
ment prescribed by the Sherman act, with respect to Interstate com- 
merce in méat in this country. No matter how the arguments of 
counsel are analyzed, they lead ever to that resuit. It must follow, 
if their position is sound, that a gênerai statement of one's business 
made to the Commissioner of Commerce and Labor will prevent the 
government from using such information in any way, for the purpose 
of ferreting out or prosecuting future crimes connected with that 
business. 

. The défendants claim, also, that the use of privileged or immune 
évidence before the 1910 grand jury was a violation of their consti- 
tutiônal rights ; that the évidence was itself "unconstitutional," as dis- 
tinguished from "incompétent" ; that the immunity or amnesty or 
pardon afïorded by the fifth amendment and the immunity act oblit- 
erated the acts themselves about which they had furnished évidence 
to Garfield. In this connection, much stress bas been laid upon cases 
involving pardons. It is urged that : 

"The légal effeet of the pardon or amuesty (the saine thing) i.s to whoUy 
obliterate the offense, and ail its conséquences; to fuinlsh a légal équivalent 
for oonclnsive proof that the pardoned acts never existed." 

In other words, after a pardon, there is "oblivion" as to the past. 
If, however, there be any "oblivion," it is not as to the actual hap- 
pening of things, but as to the attending conséquences. Amnesty or 
pardon oblitérâtes the offense, it is true, at least to such extent that 
for ail légal purposes the one-time offender is to be relieved in the 
future from ail its results; but it does not obliterate the acts them- 
selves. It puts the offender in the same position as though what he 
had done never had been unlawful; but it does not close the judicial 
eye to the fact that once he had done the acts vi^hich constituted the 
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offense, and the cases arising under the pardons and under the gên- 
erai amnesty granted at the close of our Civil War do not support, 
but, on the contrary, dispel the idea that the acts themselves, as dis- 
tinguished from their pénal conséquences, were obliterated by par- 
don or amnesty. Thus in the Garland Case, 71 U. S. 333, 18 L. Ed. 
366, the sole question was whether or not Gen. Garland could be per- 
mitted to practice law in the Suprême Court vvhen, because he had 
held office under the government of the Confederate States, he could 
not take the then required oath that he had never given aid and com- 
fort to, or held office under, enemies of the United States. The whole 
controversy arose because the facts were not obliterated, because Gar- 
land could not take the oath without being guilty of perjury. Had 
the facts been obliterated, the simple way out would hâve been for 
Gen. Garland to take the oath ; but it was admitted on ail hands, and 
stated by the court, that he could not do so. 

An officer in the employ of the government, overzealous, perhaps, 
in the performance of his duty, shoots and wounds seriously a person 
whom he thinks bas been guilty of a crime. The officer had no au- 
thority to use violence, and was indicted and held for trial on a charge 
of assault with intent to kill. The executive, believing that the cir- 
cumstances warranted his interférence, pardons the officer. Does the 
pardon wipe out the physical fact that he shot and wounded seriously 
his victim ? Does the pardon prevent the victim from recovering dam- 
ages in a civil action? Clearly, it does not. Certainly it cannot be 
claimed that the pardon granted in 1861 to Gen. Garland for "taking 
part in the late rébellion against the government," etc., not only ren- 
dered him immune from punishment, but branded him a Union sol- 
dier or a noncombatant. 

[7] There is nothing in the law of pardons which wiU warrant the 
court in reaching a conclusion that the amnesty or immunity claimed 
to be afforded by the law to the défendants in 1904 wiped out the 
physical existence of the transactions, matters, and things concerning 
which they then testified. The différence between a crime committed 
and forgiven, and its physical occurrence, must not be overlooked. 
Immunity does not mean that no acts in fact were done, but that there 
may be no prosecution in respect thereto. Immunity does not wipe 
out the history of events. 

[8] A pardon or amnesty secures against the conséquences of one's 
acts, and not against the acts themselves ; it involves forgiveness, not 
forgetfulness. If the claimed immunity did not obliterate the physical 
existence of the facts about which the" défendants furnished évidence 
to Garfield in 1904, but merely purged them of criminality and ren- 
dered them inherently harmless, there is no légal reason why those 
facts or the évidence concerning them, if compétent and relevant, may 
not be used to trace the history of, or establish, an unlawful conspir- 
acy charged to hâve been in opération in 1910. 

My conclusion is this : The Constitution guaranteed to the défend- 
ants the right of silence only with respect to évidence which might 
tend to incriminate them. l'he immunity act rendered the constitu- 
tional provision inapplicable, by destroying the incriminating effect of 
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the évidence given, and by providing absolute immunity from prose- 
cution for any crime already committed concerning the matters, trans- 
actions, and things testified about. The immunity furnished related 
to présent, and not future, crimes. That immunity purged the évi- 
dence given of ail unlawful characteristics, and assured the défendants 
thàt up to the time they testified they had done no wicked or wrong- 
ful thing. The immunity act did not, and could not, alter or destroy 
the transactions, matters, and things concerning which the information 
was furnished. They rnust exist still as facts, harmless and pure, to 
be sure, but still tangible facts; and those facts, proper foundation 
having been laid, and when legally compétent and relevant, may be 
shown at any time, in any action, civil or criminal. 

If I am right in my conclusion as to the efïect of the fifth amend- 
ment and the immunity statutes, upon the évidence given by the de- 
fendants to the Commissioner of Corporations in 1904, then the only 
question remaining is whether the court ought to quash an indictment 
because incompétent évidence was presented to the grand jury. 

[5] The cases are uniform to the efïect that, except in those states 
in which, by statute, indictments are required to be retumed on "lé- 
gal" or "compétent" évidence, the courts will not review the évi- 
dence received by a grand jury for the purpose of passing upon its 
competency, In the first place, no officiai record of the évidence in- 
troduced before the grand jury ordinarily is kept. In the second 
place, if, on a motion to quash, the competency of the évidence pre- 
sented could be inquired into, the trial courts would be obliged to sit 
as courts of review, to examine into the correctness of every ruling 
made upon thé évidence by the grancj jurors. The obstructions to 
justice and the unnecessary and uncalled-for waste of time, and con- 
séquent expense to the state as well as to défendants, which would 
resuit from such a course, are too obvions to need comment. 

In addition to this, the grand jurors are laymen. They do not 
know, and cannot be expected to know, the technical rules of évidence ; 
and while, no doubt, it is the duty of the prosecutor to give them such 
aid as he may in that respect, he has no control over them. As a mat- 
ter of fact, under the common law, and in the state of Illinois, where 
the common law prevails, grand jurors are entitled to indict upon their 
Personal knowledge, and upon their expérience as men of aiïairs, 
upon what has transpired in the community with référence to the 
case under their investigation. They cannot be expected to know 
what évidence is or is not legally compétent. If, therefore, indict- 
ments are to be quashed because incompétent évidence was heard by 
the grand jury, the return of a true bill practically will become an im- 
possibility. 

The authorities cited by défendants, in which indictments were 
quashed because the accused was called before the grand jury and 
examined, or because private counsel was permitted to appear and 
address the grand jury, are not in point. In those cases the indict- 
ments were quashed, not because incompétent évidence was received, 
but because the proceedings of the grand jury were unconstitutional 
and unlawful. Clearly, if the grand jury were improperly impaneled, 
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or if certain classes of persons unlawfully were excluded from serv- 
ing thereon, the matter could be brought to the attention of the court, 
and disposed of, by a motion to quash the indictment. 

The two propositions are radically différent. It is one thing to 
quash an indictment because the accused, in violation of his consti- 
tutional right, is brought before the grand jury and browbeaten or 
maltreated, or because private counsel is permitted to harangue the 
jurors, or because other like fundamental wrongs are permitted, and 
quite another thing to quash an indictment because a witness is asked 
concerning facts which mayhap do not tend to prove the charge which 
the grand jury is to inquire into. The one reaches to the organization 
or fundamental power of the grand jury to act; the other, granting 
that the grand jury was properly impaneled and had the power to 
proceed, involves the proposition that it acted upon incompétent évi- 
dence, and therefore reached an irrational conclusion. 

The motions to quash will be denied, and the clerk will enter an 
order to that effect. 

[6] The pleas in this case raise an issue of fact as to what évidence 
was presented to the grand jurors. Grand jurors and witnesses be- 
fore them are sworn not to disclose what takes place in the jury room. 
The authorities are conflicting as to whether it is proper in a plea 
in abatement to raise an issue of fact as to matters which the policy 
of the law requires to be kept secret. The Suprême Court, however, 
in Haie v. Henkel, supra, used the following language: 

"The suggestion that a person who has testifled compulsorlly before a 
grand jury may not be able, if subsequently indicted for some matter con- 
cerning which he testifled. to procure the évidence necessiiry to maintain 
his plea, is more fanciful than real. He would bave, not only bis own oath 
in support of his immunity, l)ut the notes often, tbough not always, talsen of 
the testimony before the grand jury, as well as the testimony of the prose- 
cutlng otficer, and of every nieniber of the .iury présent. It is scarcely pos- 
sible that ail of them would hâve forgotten the gênerai nature of bis inerim- 
inating testimony, or that any serions conflict would arise therefrom" 

— indicating that such matters properly may be brought to the notice 
of the court by plea. 

The motion to strike the pleas in abatement from the files will be 
denied, and a rule entered upon the government to reply. If, how- 
ever, the government sees fit to file a demurrer to the pleas, inasmuch 
as ail of the parties to this cause hâve indicated a désire to hâve the 
matter disposed of upon the merits, and inasmuch as I hâve treated 
the questions involved as if a demurrer had been interposed, such 
demurrer will be sustained as of course. 
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In re CUMiMINGS. 

(District Court, E. D. Pemisylvanla. May 5, 1911.) 

No. 1.938. 

Bankruptcy (§ 136*) — Withheld Assets — Contempt — Défenses. 

A bankrupt having been ordered on Xovenilier 18. 1909, to pay to hia 
trustée $69,317.14, such order was affiruieri by tbe District Court on Feb- 
ruary 21, 1910; the order fixing Mardi 21st as the time of payment. 
ïhis order was, agaiu aiîiriued by tlie Circuit Court of Appeals, mandate 
being flled oh Marcli 10, 1911, and on trustee's pétition tbe time of pay- 
ment was extended to April 26tb, and. tlie banla-upt not having complled, 
a rule was gi-ànted against him for contempt. Held that, \ybile tbe 
banlîrupt's plea of physical inability to comply constituted a défense to 
tlie rule, his bare déniai of ability was iusufficient to establisb the fact. 

[Eld. Note.^ — Eor otber cases, see Banliruptcy, Dec. Dig. § 136.*] 

In the matter of the bankmptcy prbceedings of John E. Cuiiimings. 
On riile to attach the bankrupt for contenipt. Allowed. 

M. Hampton Todd, for trustée. 
John E. Curnmings, in pro. per. 

J. B. McPHERSON, District Jndge. On November 18, 1909, the 
référée ordered the bankrupt to pay $69,317.14- to his trustée. The 
District Court affirmed the order on February 21, 1910, aftervvards 
fixing March 21st as the time of payment. On appeal the decree of 
the JDistrict Court was affirmed (184 Fed. 718), and the mandate was 
filed below on March 10, 1911. On April 12th, upon the trustee's 
pétition, the District Court ordered payment on or before April 22d. 
The bankrupt answered, asserting his inability to pay, whereupon the 
trustée asked for an attachment. On April 26th the pending rule was 
granted returnable May 3d, and on May Ist the bankrupt filed an an- 
swer, again asserting that he could not possibly comply. On May 
3d a hearing was had before the court, at which the statements of 
witnesses were heard in the bankrupt's behalf, and he himself made 
an argument against the rule. No further hearing was asked for, 
and the matter was thereupon submitted. 

A. similar situation was considered in Re Marks (D. C.) 176 Fed. 
1018, and part of what was there said is now applicable in every 
respect, and may therefore be repeated: 

"Tbe question for décision is wbether the banlîrupt should l)e coramitted 
to prison for failure to comply with the order of June 24th ; and vipon this 
question tbe brief of the trustee's counsel concèdes that: 

" 'AU the cases are ijractically harmonious in the déclaration that, If the 
court Is eonvinced that the bankrupt is unable to comply with tbe order, he 
should not be committed for c-ontempt, Without the physical ability to com- 
ply, there can be no contempt.' 

"Unquestionably that is tlie rule in this circuit. The Court of Appeals 
approved it in Trust Co. v. Wallis, 11 Am. Bankr. Kep. 360, 120 Fed. 464, 61 
0. C. A. 342, and there are décisions elsewhere to the same eft'ect. It will 
be observed that the présent case differs froiu those which Involved the pre- 
Jiminary question whether the référée or the District Court should make an 
order on the bankrupt to pay money or deliver goods. llere that point bas 
been passed. It bas been flnally decided that in February, 190.S, tbe bankrupt 

•For other cases see same topic & S numbbe in Dec. & Am. Digs. 1907 (o date, &. Rep'r Indexes 
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had In Ms possession or under his control the sum of $3,000 belonging to his 
estate in bankruptcy ; and it only remains to inquire whether he is now able 
to pay. In thls proeeeding the court will iiot re-examine tlie question wliether 
the order should ever hâve been made — elther at ail, or in the partlcular 
amount fixed by the référée. The trustée lias therefore an uniiupeachable 
right to the money specifled in the order, and presumptively the bankrupt is 
able to pay it; but the admission must nevertheless be made that the pre- 
sumption may not corresiwnd with the tact, and that in reality the bankrupt 
eannot comply with the order. Unless he has the physical abllity to comply, 
he should not be committed for conterapt. In practical eîfect, although per- 
haps not in légal contemplation, this would revive the abolished penalty of 
Imprlsonment for debt. If he eannot pay, and if this Inability is the resuit 
of his own criminal act, he may, of course, be punlshed by the eriminal law, 
although no civil remedy may be available in the situation. Even if he has 
misappropriated the money, the court has not the power to Imprison him in 
a proeeeding for contempt; for thls would deprive him of his eonstitutional 
right to submit the charge of misappropriatlon to a jury in the proper crim- 
inal court, and would deprive him, also, of the inséparable right to be ex- 
empt from Imprlsonment for such an offense until he shall hâve been law- 
fully convîcted. And it is also true that he eannot be imprisoned in a pro- 
eeeding for contempt, if for any other reason he eannot produce the money ; 
for the court eannot imprison as a punishment. It can only imprison to 
compel obédience to Its order. But with an order to pay in force agalnst 
him, and with the need to overeome the presumption of his ability to comply, 
It will no doubt hapiien at times that a bankrupt may fail to meet the bur- 
den of proof, and may be obliged to go to iail until he satisfles the court that 
he was telling the truth when he pleaded poverty. Certainly his bare déniai 
of présent abllity to pay may be properly regarded with suspicion, and he 
may be required to satisfy the court with clearness that obédience to the or- 
der is wholly beyond his power. Such situations must be dealt with as they 
arlse. No gênerai rule can be laid down, and each case must stand upon its 
own facts, A décision upon the gênerai sub.iect has been recently reported 
from the Second Circuit. Re Stavrahn, 174 Fed. 330 [98 C. O. A. 202]." 

I shall only add that the bankrupt's bare déniai of présent ability 
to pay does not satisfy me of the fact, and I must therefore enforce 
the order of April 12, 1911. 

And now, May 5, 1911, the rule is made absolute. The bankrupt 
is adjudged in contempt for failing to obey the order of April 12, 
1911, and the marshal is directed to take him into custody and com- 
mit him to the jail of Philadelphia county, there to remain until he 
pays to his trustée $69,317.14, with $20 costs, or until the further or- 
der of the court. 
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MEMORANDUM DECISIONS 



CITY OF URBANA, OHIO, v. KIRBY. (Circuit Court of Appeals, Sixth 
Circuit. May 2, 1911.) No. 2,088. Appeal from the Circuit Court of the 
United States for the Southern District of Ohio. See, also, 174 Fed. 348. 
Stephens, Lincoln & Stephens, L. D. Johnson, and Harold W. Houston, for ap- 
pellant. Thornton M. Hlnkle, Brnst, Cassatt & Cottle, and Thomas J. Frank, 
for appellee. 

PER CURIAM. Appeal dlsmissed, on stipulation of counsel. 



ELKINS ELECTRIC RY. CO. v. WESTERN MARYLAND RY. CO. et al. 
(Circuit Court of Appeals, Fourth Circuit. May 2, 1911.) No. 1,020. Appeal 
from the Circuit Court of the United States for the Northern District of 
West Virginia, at Philippi. W. B. Maxwell, for appellant. B. A. Rlchmond 
and E. A. Bowers, for appellees. Before PRITCHARD, Circuit Judge, and 
BRAWLEY and CONNOR, District Judges. 

PRITCHARD, Circuit Judge. The learned judge who heard this case be- 
low prepared an exhaustive opinion elearly setting forth the varions points 
at issue. We hâve carefuHy considered the record and the évidence that was 
heard by the court below, and in view of the facts and circumstanees sur- 
rounding this case we are of opinion that the rulingg of the lower court were 
eminently proper. Inasmuch as the opinion of the lower court, reported in 
163 Fed. 724, contains a full statement of the facts and deals with tlie various 
questions of law presented, we adopt the same as the opinion of this court. 
For the reasons stated, the decree of the lower court is afflrmed. 



FREDEEICKSON v. ATCHISON, T. & S. F. RY. CO. (Circuit Court of 
Appeals, Ninth Circuit. May 1, 3911 ) Xo. l.O'i- In Err- "it 

Court of the United States for the Southern Division of the Southern Dis- 
trict of California. See, also, 177 Fed. 206. Burt Chellis and Barris & Swan- 
wick, for plaintiff in error. E. W. Camp, U. T. Clottelter, and A. H. Van 
Cott, for défendant In error. 

PER CURIAM. On motion of Mr. E. W. Camp, counsel for the défendant in 
error, id good cause therefor appearing, ordered, writ of error in above- 
entltled cause dismissed. 



GAY et al. v. HUDSON RIVER ELECTRIC POWER CO. et al. SAME 
V. HUDSON RIVER ELECTRIC POWER CO. (Circuit Court of Appeals, 
Sec«nd Circuit. March 28, 1911.) Appeal from the Circuit Court of the 
United States for the Northern District of New York. Suits in equity by 
Eben H. Gay and Joseph W. Jackson against the Hudson River Electric 
Power Company and others and against sald company alone. From an order 
allowlng an appeal taken by recelvers for défendant to stand on conditions, 
the New England Trust Company appeals. Modlfled and afflrmed. For opin- 
ion below, see 184 Fed. 631. Tyler & Young (B. E. Eames, Charles H. Tyler, 
Owen D. Young, and Robert A. Pritchard. of counsel), for appellant. Kellogg 
& Rose (L. Laflin Kellogg and Alfred 0. Pette. of counsel), for appellee. Be- 
fore LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. With sonie modlflcatlons this order should stand. The 
necessary changes may be effected by .strikhig ont the last six liiie.s of tae 
first paragraph of the order, and inserting in their place, after the words "as 
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security for tlie payment to the National Contraeting Company of," tbe fol- 
io wing : "The amount of any judgment for costs which the sald National 
Contraeting Company, tbe appellee, may recover as a resuit of sald aypeal." 
A.S tbus modifled, the order is afflrmed. 



LAMBERT'S POINT TOWBOAT CO. v. MOSS et al. (Cimùt Court of 
Appeals, Fourth Circuit. May 12, 1911.) No. 1,0.33. Appeal from the Dis- 
trict Court of the United States for the Eastern District of Virginia, at Nor- 
folk. See, also, 182 Fed. 388, 104 C. C. A. 598. Robert M. Hughes, for ap- 
pellant. Jeffries, Wolcott, Wolcott & Lankford and D. L. Lewis, U. S. Atty., 
for appellees. 

PER CURIAM. Appeal dismissed in open court by consent, at cost of 
appellant. 



PENNSYLVANIA STEEL CO. v. STJSSWEIN. (Circuit Court of Appeals, 
Second Circuit. May 25, 1911.) No. 273. In Error to the Circuit Court of 
the United States for the Southern District of New Yor'-, Battlc & >f irshall 
(H. S. Marshall, of counsel), for plaintlfl: in error. Roger Lewis (Bronson 
Winthrop and George Winthrop, of counsel), for défendant in error. Be- 
fore LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Judgment affirmed, on the opinion of Judge Hand (184 
Fed. 102). 



SAMUEL W. PECK CO. v. ROSE, RODGERS & ROSE. (Circuit Court of 
Appeals, Second Circuit. Aprll 17, 1911.) No. 276. In Error to the Circuit 
Court of the TTnited States for the Southern District of New York. Joseph 
L. Levy and H. S. Wallenstein, for ulaintiff in crrov. .lames. Schell K- Elkus 
(Ahram I. Elkus and Joseph M. Proskauer, of counsel), for défendant In 
error. Before COXE, WARD, and NOYES, Circuit Judges. 

PEU CURIAM. An examination of the bill of exceptions shows that cer- 
tain papers, marked "Exhibit MM" were received in évidence. The record 
does not contain thèse exhibits. We think that the record is incomplète with- 
out them, and that they should be supplied. If counsel cannot agrée upon 
copies thereof, the trial Judge should certify to correct copies of the papers 
introduced at the trial and marked "Exhibit MAI," which copies should be re- 
turned to the clerk of this court and printed by him as part of the record. 



SAMUEL W. PECK CO. v. ROSE, RODGERS & ROSE. (Circuit Court of 
Appeals, Second Circuit. May 23, 1911.) No. 276. In Error to the Circuit 
Court of the United States for the Southern District of New York. Joseph 
L. Levy and H. S. Wallenstein, for plaintifC in error. James, Schell & Elkus 
(Abram I. Elkus and Joseph M. Proskauer, of counsel), for défendant in 
error. Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Judgment afflrmed. 
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